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Virasami  Mudali  v.  The  Queen 

Virasami  Nayudu  v.  Subha  Rau 

Visalatchi  Ammal  v.  Sivasankara  Taker 

Vishnu  Dikshit  v.  Narsingrav     


L.  R.  5  Mad. 
L.  R.  7  Bom. 
L.  R.  5  All. 
I.  L.  R.  3  Mad. 


I.  L.  R.  6  Bom. 
L.  R.  8  Mad. 
I.  L.  R.  4  Mad. 
I.  L.  R.  3  Mad. 
I.  L.  R.  5  Mad. 
I.  L.  R.  5  Mad. 
I.  L.  R.6Mad. 
I.  L.  R.  3  Mad. 
I.  L.  R.  5  Mad. 
I.  L.  R.  5  Mad. 
I.  L.  R.  4  Mad. 
I.  L.  R.  3  Mad. 
I.  L.  R.  4  Mad. 

I.  L.  R.  4  Mad. 
I.  L.  R.  6  Mad. 
L.  R.  6  Mad. 
I.  L.  R.  4  Mad. 
I.  L.  R.  6  Mad. 

I.  L.  R.   6Mad. 
L.  R.  8  I.  A. 

L.  R.  3  Mad. 

L.  R.  6  Bom. 


I.  L.R.  7  Bom.  552,  Note 
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I.  L.  R.  3  Mad. 

L.  R.  6  Mad. 

L.  R.  6  Mad. 
I.  L.  R.  4  Mad. 

L.  R.  6  Mad. 

L.  R.  5  Mad. 

L.  R.  5  Mad. 

L.  R.  5  Mad. 


L.  R.  3  Mad. 

L.  R.  3  Mad. 

L.  R.  4  Mad. 
I.  L.  R.  6  Mad. 
I.  L.  R.  4  Mad. 
I.  L.  R.  6  Bom. 
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682 
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Vishvanath  Maheshvar  v.  Virchand  Panachand. 
Vithal  Janardhan  v.  Vithojirav  Putlajirav 
Viziaramarazu  Virabahu  Narendra  Rau  Bahadur 

V.  The  Secretary  of  State  for  India  in  Council 

Viyakantraya  V.  Shivrambhat 

Vydianadayyan  v.  Sitaramayyan  

Vythilinga   Mudali  v.    Ravanna  Sundarappay- 

yar  ...         

Vythilinga  Muppanar  v.  Vijayathammal 
Vythilinga  Pillai  v.  Thetchanumurti  Pillai 


Wahid  Ali  v.  Ashruff  Hossain     

Wali  Muhammad  v.  Turab  Ali 

Waller, /«rtf.         

Ward  V.  Queen       

Wasudev  Hari  Patwardhan  v.  Satia  Narayan 

Watson  V.  Jonmenjoy  Coondoo 

Wazir  Mahton  v.  Lulit  Singh      

Wazir  Muhammed  Khan  v.  Gauri  Dat ... 
Wilaiti  Begam  v.  Nur  Khan        

Wood,  In  the  Matter  of  the  Petition  of  ... 


Yella  Chetti  v.  Munisami  Reddi 

Yenamandra  Sitaramasami  v.    Midatana   San- 

yasi 
Yusuf  Ali  V.  Collector  of  Tipperah 

Z 

Zafaryab  Ali  v.  Bakhtawar  Singh 

Zamindar  of  Salur  v.  Sri  Raja  Pedda  Pakir  Raja 

Zamir  Husain  v  Daulat  Ram       

Zamindar  of  Sivigiri  v.  Queen     

2^nki  Lai  v.  Jawahir  Singh  


L.  R.  6  Bom. 
L.  R.  6  Bom. 

L.  R.  5  Mad. 
L.  R.  7  Bom. 
L.  R.  5  Mad. 

L.  R.  6  Mad. 
L.  R.  6  Mad. 
L.  R.  8  Mad. 


I.  L.  R.  8  Cal. 

10  Cal.  Rep. 
I.  L.  R.  4  All. 

L.  R.  6  Mad. 

L.  R.  5  Mad. 
I.  L.  R.  6  Bom. 
I.  L  R.  8  Cal. 
I.  L.  R.  9  Cal. 
I.  L.  R.  4  AU. 
I.  L.  R.  5  All. 
I.  L.  R.  8  Cal. 

11  Cal.  Rep. 


I.  L.  R  6  Mad. 

I.  L.  R.  tt  Mad. 
I.  L.  R.  9  Cal. 


I.  L.  R.  6  All. 
I.  L.  R.  4  Mad. 

L.  R.  5  All. 
I.  L.  R.  6  Mad. 
I.  L.  R.  5  All. 
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Abdul GuNNE  Kasam  v.  Hussain  Miya  Rahim- 

TULLA 10  Bom.  A.  G.  Bep.  7. 

Followed  in  Fatima  Bibee  v.  A  riff  Is- 

MAiLji  Bham 9  Cal.  Bep.  66. 

See  tf  ahomedan  Law— Wakf.  8. 

Abdul  Kareem  V.  Chukhun 6  Gal.  Bep. 

263. 

Approved  in  Denonath  Chuckerbutty  v. 

Lallit  Coomar  Gungopadhya...!.  L. 

Bep.  0  Cal.  688. 

See  liitmtation.  118. 

Abdur  Rohoman  v.  Sakhina I.  L.  Bep.  6 

Cal.  668. 

Followed  In  the  Matter  of  the   Petition   of 

Din  Muhammad. ..I.  L.  Bep.  6  All. 

226. 
See  Maintenance  of  Wife.  2. 

Advocate  General  ©.  Damodar  M  adhavjee. 

Per  Or.  Ca.  626. 

Distinguished  in  Lakshmishankar.  v,  Vaij- 

NATH I.  L.  Bep.  6  Bom.  24. 

See  Hindu  Law— Will.  1. 

Agra  Savings  Bank  v,  Sri  Ram  Mitter...L 

L.  Bep.  1  All.  888. 

Approved  by  Stuart ^  C.J.,  in  Zanki  Lalv. 

Jawahir  Singh. ..L  L.  Bep.  6  AIL 

94. 
See  Bight  to  Sue.  11a. 

AjoooiA  Lall  9.  GuMANi  Lall...2  Cal*  Bep. 

134. 
Followed  in  Joynath  Roy  «.  Lal  Bahadur 

Singh L  L.  Bep.  8  Gal.  126. 

See  Partition.  2. 

AjooDHYA  Pershad  V.  Kristo  Dyal...16  W. 

B.  166. 

Dissented  from  in  Joynath  Roy  v.  Lall 

Bahadour  Singh. ..L  L.  Bep.  8  Cal. 

126. 
Sec  Partition.  2. 


Alimannissa  Khatoon  v.  Syed  Hossein  All 

6  CaL  Bep.  267. 

Followed  in    Rughunath  Singh   Manku 

V.  Pareshram  Mahata...L  L    Bep. 

9  Gal.  636. 

See  Limitation.  116. 

Anandrao  Chimuji   Anativ.  Makar  Chand. 

I.  L.  Bep.  6  Bom.  246. 

Followed  in  Panaul  Huq  v.  Kishen  Mun 

Dabee 9  CaL  Bep.  297. 

See  Limitation.  12a. 

Anund  Lal  Singh  Deo  v.  Maharaj   Dheraj 

Guru  Narain  Dec. .6  Moore L  A.  82 ; 

Suth.  P.  C.  C.  221. 

Followed  in  Raja  Udaya  Aditya   Deb  v, 

Jadab  Lal  Aditia  Deb...L.  B.  8  I. 

A.  248 ;  L  L.  Bep.  8  CaL  199. 

Anunt    Dass  v.   Ashburner  &  Co L  L. 

Bep.  1  All.  267. 

Followed  in   Protap    Chunder    Dass   «>. 

ARATH00N...L  L.  Bep.  8  CaL  466. 

See  EstoppeL  6. 

Asmutullah  Dalal  v.  Kally  Churn  Mitter. 

L  L.  Bep.  7  CaL  66. 

Distinguished  by    Mahmood^    J.,  in  Janki 

Prasad  v.  Ghulam  Ali...L  L.  Bep. 

6  All.  201. 

See  Limitation.  107. 

Ayyavu  Muppanar  v.  Niladatchi  Ammal...! 

Mad.  H.  C.  Bep.  46. 

Explained  in   Vythilinga   Muppanar  v. 

Vi]ayathammal...L  L.  Bep.  6  Mad. 

43. 
See  Hindu  Law— Adoption.  9. 
Baboo  Beer   Pertab  Sahee  v,   Maharajah 

Rajender  Pertab  Sahee 12  Moore 

I.  A.  1 ;  9  W.  B.  P.  C.  16. 
Approved  in  Muttu  Vaduganada  Tevaru 

Dorasinga  Tevar L.  B.  8  I.  A. 

99  ;  L  L.  Bep.  3  Mad.  290. 
See  Hindu    Law  —  Impartible 
Zemindar  y.  1. 
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Baboojan  J  ha  v.  Byjnauth  Dutt...I.  L.Bep. 

6  Cal.  472  ;  7  Cal.  Bep.  689. 

Explained    in  Gauri  Prosad  Koondoo  v. 

Reilly I.  L.  Bep.  9  Cal.  112. 

5^«  Mesne  Profits.  6. 
Distinguished    in    Jadoomoney   Dabee  ^ 

Hafez  Mahomed  Ali  Khan I.  L 

Bep.  8  Gal.  290. 
See  Mesne  Profits.  6. 

Badri  Prasad,  In  the  Matter  of  the  PeHHon  of.., 

I.  L.  Bep.  4  AU.  859. 

Followed  in  Aghore  Nath  v.  Shama  Sun- 

DARi I.  I-.  Bep.  6  AU.  616. 

See  Execution  of  Decree.  46.  46a- 

Bai  Mancha  V,  NAROTAMDAS...6  Bom.  H.  C. 

B9p.  1. 

Distinguished  in  Lakshman  Mayaram  v, 

JAMNABAI...L  L.  Bep.  6  Bom.  226. 

5^^, 'Hindu  Law— Self-Acquired 

Property.  1. 

Baksu  Lakshman  v,  Govinda  Khanji...!.  L. 

Bep.  4  Bom.  694. 

Followed  in  Hem  Chunder  Soor  v,  Kally 

Churn  Das...L  L.  Bep.  9  CaL  628. 

See  Evidence.  27. 

Banda  Hasan  V.  Abadi  Begam I.  L.  Bep. 

4  AIL  180. 
Followed  in  Imami  Begam  v,  Gobind  Pra- 
sad  .1.  L.  Bep.  4  AU.  818. 

See  SpUtting  Cause  of  Action.  4. 

Bansidhar  17.  Bu  Au  Khan L  I*.  Bep. 

2  AU.  260- 
Followed    in    Kharag    Singh  v.  Bhola 

'  Nath L  L.  Bep.  4  AIL  8. 

See  Interest.  8. 

Baroda  Prasad  Mostafi  v.  Gorachand  Mos- 

TAFi 8  Beng.  L.  B.  A.  C.  296 ;  12 

W.  B.  160. 
Distinguished  in  Jaggamoni  Dasi  v.  Nil- 
MONi  GHOSE...I.  L.  Bep.  9  CaL  76. 
See  Bight  to  Sue.  19. 


Bazavet  Hossein  v.  Doou  CHUND...L  L.  Bep. 

4  Gal.  402 ;  L.  B.  6  I.  A.  211. 

Followed  in  Muttyjan  v,  Ahmed  Ally. ..I. 

L.  Bep.  8  CaL  870. 

S^^llahomedan  Law— Liability 

of  Heirs  for  Debts  of  Ancestor. 

2. 

Distinguished    in    Ram    Dhun    Dhur   v, 

MoHESH  Chunder  Chowdhry  ..L  L. 

Bep.  9  Cal.  400. 

See  Mortgage.  37. 


Behari  Lal  v.  Beni  Lal...I.  L.  Bep.  8  AIL 

408. 
Followed  in  Karan  Singh  v.  Mohan  Lal. 
L  L.  Bep.  6  All.  9. 
See  Mortgage.  26. 

BhaqoBibeev.  Ramkant  Roy  Chowdhry.. .L 

L.  Bep.  8  CaL  298. 

Followed  in  Ajgur  Ali  v.  Asmut  Ali...L 

L.  Bep.  8  CaL  110. 

See  Bale  for  Arrears  of  Bevenue. 

2. 

Bhagwan  Singh  v.  Khuda  Bak8H...L  L.Bep. 

8  AIL  897. 
Followed  in  Edun  v.  Mahomed  Siddick... 
I.  L.  Bep.  9  Cal.  160. 
See  Begistration.  29. 

Bheeka  Lal  «f.  Bhuggoo  Lal...L  L.  Bep.   8 

CaL  28. 

Dissented  from  in  Thylia  Kandi  Umma- 

THA  v.  Thylia  Kandi, Cheria  Kem- 

HAMED L  L.  Bep.  4  Mad.  808. 

See  Bes  Judicata.  9. 

Bhikan  Khan  v,  Ratan  Kuar...L  L.  Bep.  1 

All.  612. 
Followed  in  Wazir  Muhammad  Khan  f^ 
Gauri  Dat...L  L.  Bep.  4  AIL  412. 
See  Jurisdiction.  16. 

Bikan  Singh  v.  Musst.  Parbutty  Koer...22 

W.  B.  99. 
Observed  upon  in  Bai  Suraj  v.  Dalpat- 

ram  Dayashankar L  L.  Bep.  6 

Bom.  280. 
See  Hindu  Law— Bale.  1. 

Bhobo  Soondery  Dabee,  In  the  Matter  o/.,.'L 

L.  Bep.  6  Cal.  460. 

Followed  in  In  the  Matter  of  the  Petition 

of  HuRRO  Lall  Shaha...L  L.  Bep. 

8  Cal.  570. 

See  Probate.  8. 

Bissen  Doss  Singh  t>.  Sheo  Prosad  Singh... 

6  Cal.  Bep.  29. 

Followed  in  Gopal  Sahoo  v.  Gunga  Per- 

shad  Sahoo...L  L.  Bep.  8  CaL  530. 

See  Mortgage.  88. 


BOYDONATH    BAG    «.   GRISH  ChUNDER   RoY...L 

L.  Bep.  8  Cal.  26. 

Dissented  from  in  Kalidas   Kevaldas   r. 
Nathu  BAGVAN...L  L.  Bep.  7  Bom. 

217. 

Brijo  Kishore  N.\g  f.  Ram    Dyal    Bhudra... 

21  W.  R.  188. 
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Distingfuished  in  Adhicari  Rash   Behari 
Dass  v.  GopiNATH  Barapanda  Moha- 

PATU 11  Cal.  »ep.  852. 

See  laxuitation.  84a. 

Brojender  Coomar   r.    Bromomoye    Chow- 

DHRANi L  L.  Bep.  4  CaL  886;  8 

Cal.  Bep.  520. 
Followed  in  Brojo  Gobind  Shaha  r.  Go- 
luck  Chunder  Shah  a.. .L  L.  Bep.  9 
Cal.  127. 
See  Stamp.  9. 

BURRONATH  SiNGH    V.    NiLMONI    S1NGH...I.   L. 

Bep.  5  Cal.  889 ;  4  Cal.  Bep.  588. 

Approved  on    Appeal    in  Rajah   Nilmoni 

Singh  v.  Bakranath  Singh... L.  B. 

9  L  A.  104  ;  L  L.  Bep.  9  Cal.  187. 

See  Ohatwali  Tenure.  1. 

BuNSEE  Singh  v.  Mirza  Mizzaf  Ali  Beg. ..22 

W.  B.  828. 

Distinguished    in    Hem  Chunder  Chow- 

dhry  v.  Brojo  Soondury  Debee...!. 

L.  Bep.  8  CaL  89. 

See  liimitation.  89. 

B7JNATH  Lall  «.  Ramoodeen  Chowdhry...Ij. 

R.1  L  A.  106 ;  21  W.  B.  228. 

Distinguished  in  Juggessur  Doyal  Singh 

V.  BissEssuR  PERSHAD...12  CaL  Bep. 

281. 
5^^  Partition.  9. 

CiFR  Cileen  Mining  Co.,  In  r^.,.L.  B.  7  Eq. 

88. 

Followed  in  The  Medla  Tea  Co.,  Ker- 

NOT  «.  Walton.. .L  L.  Bep.  9  CaL 

14. 
See  Company.  2. 

Chaoanlal  v.  Bapubhai...!.  L.  Bep.  5  Bom. 

68. 

Observed  upon  in  Hurmukhgauri  v.  Ha- 

BISUKHPRA6AD...I.  L.  B^.  7  Bom. 

191. 

Chamaili  Kuar  v.  Ram  Prasad. ..I.  L.   Bop 

2  All.  267. 
Followed   in  Rama  Nand    Singh  «f.   Go- 
bind  Singh...!.  L.  Bep.  6  AU.  884. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  23. 

Chandika  Singh  ».  Pokhar  Singh I.  L. 

Bep.  2  AIL  906. 
Distinguished  in  Bisheshar  Singh  v.  Laik 

Singh I.  L.  Bep.  5  AIL  257. 

See  Mortgage.  89. 


Chase  v,  Westmore 5  M.  and  8.  180. 

Followed  in  Miller  «.  N asm VTH'sg Patent 
Press  C0...I.  L.  Bep.  8  CaL  812. 
SeeJAeji,,  1. 

Chaudhri  Ranjit  Singh  v.  Jafar  Ali  Khan... 

I.  L.  Bep.  8  All.  18. 

Followed   in  Mahadev  Narsingh  v.   Ra- 

GHo  Keshav I.  L.  Bep.  7  Bom. 

292. 
See  Appeal— Civil.  87. 

Chbdi  Lal  v.  Kirath  Chand I.  L.  Bep.  2 

AIL  682. 

Dissented  from   in  Kirshori  Lal  Roy  v. 

Sharut  Chunder  Mozumdar...L  L. 

Bep.  8  CaL  598. 

See  Court  Fees.  8. 

Child  v.  Stenning L.  B.  5Ch.  D.  695. 

Followed  in  Buddree    Doss  v.    Hoare 
Miller  and  Co. ..I.  L.  Bep.  8  CaL 

170. 
Chinna  Subbaraya    MuDALi  «.  Kandaswami 

Reddi I.  L.  Bep.  1  Mad.  59. 

Followed  in  Chunder    Narain  Singh  v. 
KiSHEN  Chand  Golbcha...  I.  L.  Bep. 
9  CaL  855. 
See  Insolvency.  7. 

Chockalinga  Pillai  v,    Vythealinga  Pun- 

darasannady 6  Had.  H.  C.  Bep. 

164. 
Explained  in  Krishnasami  Pillai  v.  Varu- 

daraja  Ayyangar I.  Jj.  Bep.  5 

mCad.  845. 
See  Bight  of  Occupancy.  1. 

Chotalalv.  Nahansa... Printed  Judgments 

for  1882,  p.  89  (Bombay). 

Distinguished  in   Shridhar   Narayan   v. 

Atmaram  G0VIND...L  L.  Bep.  7  Bom. 

455. 

Chowdhry  Wahed  Ah  v.  Musst.  Jamaee...11 

Beng.  L.  B.  149. 

Followed  in  Arunadhi  Ammyar  v.  Natesha 

Ayyar I.  L.  Bep.  5  Mad.  891. 

S^^  Bight  to  Sue.  lib. 

Chunder  Coomar  Roy  v,  Bhogob.\tty  Pro- 

sonno  Roy I.  L.  Bep.  8  CaL  288  ; 

1  CaL  Bep.  28. 
Approved  of  in    Kunhi  Mannan  v,  She- 

shagiri  Bhakthan L  L.  Bep.  5 

Mad.  141. 
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Chunder    Nath   Sen,  In  the  Matter   of  the 

Petition  of. I.  L.  Bep.  2  GaL  298. 

Followed  in  Bradley  v,  Jameson I.  L. 

Bep.  8  Gal.  680. 

See  Procedure— Griminal.  29. 

Chunder    Sikhkr    Bundopadhya   v,    Obhoy 

Churn  Bagchi I.  L.  Bep.  6  Gal.  8. 

Followed  by  Stuart,   C.J.,  in  Brij  Mohan 

Singh  v.  Collector  of  Allahabad... 

I.  L.  Bep.  4  AU.  102,  889. 

Collector    of    Shahjahanpur    v.     Surjan 

Singh I.  L.  Bep.  4  AIL  72. 

Followed  in   Banarsi  Das  v.   Maharani 
KuAR IL.  Bep.  6  All.  27. 

See  Execution  of  Decree.  28. 

CoMMUNDUN  Mohideen  Saib  9.  Oree  Meerah 

Saib 7  Mad.  H.  0.  Bep.  276. 

Followed  in  Van  Ingen  v.  Dhunna  Lall 
Lallah L  L.  Bep.  6  Mad.  108. 

See  Promissory  Note.  2. 

Croft  v.  Lumley 6  H.  L.  Ga.  672. 

Distingruished   in    Vyakantraya   v.  Shiv- 
RAMBHAT...I.  L.  Bep.  7  Bom.  266. 

See  Gondition  in   Bestraint    of 
Alienation.  2. 

Dadabhai     Narsidas  v.    Sub-Collector   of 
Broach... 7  Bom.  H.  G.  Bep.  A.  0.  J. 

82. 

Distinguished    in     Baroda    Kant   Bupar 

V,  Jodhisteer  Nath. ..10  GaL  Bep. 

99. 
See  Evidence.  30. 

Daiachand  v,  Sarfraz  Ali L  L.  Bep.  1 

AIL  426. 
Not  followed  in  Mukkammi  v.  Manan...L 
Ii.  Bep.  6  Had.  182. 
See  limitation.  49. 

Daia  Chand  v.    Sarfraz  Ali. ..I.    L.   Bep. 

1  All.  117. 
Distinguished  in  Ram  Das  v,  Birjnundun 

Das L  L.  Bep.  9  GaL  616. 

See  Limitation.  49a. 

Daimodee  Pair  v,  KaimTaridar...L  L.  Bep. 

6  Gal.  800 ;  4  Gal.  Bep.  419. 

Dissented  from  in  Hem  Chunder  Soor  «r 

Kally  Churn  Das I.  L.  Bep.  9 

GaL  628. 
See  Evidence.  27. 


Danderar  v.   Dandbkar I.  L.  Bep.  6 

Bom.  663. 
Followed  in  Dutto  Singh  v,  Dosad  Baha- 
dur Singh. ..I.  L.  Bep.  9  Gal.  676. 
See  Arbitration.  10. 

Darbo  v.  Kesho  RAI...I.  L.  Bep.  2  All.  866. 
Followed    in    Sarsuti   v.    Kunj    Behari 

Lal I.  L.  Bep.  6  AIL  846. 

See  Splitting  Gause  of  Action.  6a. 

Darshan  Singh  v.  Hanmanta I.  L.  Bep. 

1  All.  274. 
Dissented  from  in  Sadogapa  v.  Dorasami. 
I.L.  Bep.  6  Had.  214. 
See  Begistration.  8. 

Davenport  v.  The  Queen. ..L.  B.  8  App.  Ga. 

116. 

Followed   in   Kali   Krishna  Tagork    «. 

FuzLE  Au  CHOWDHRY...L  Ii.  Bop.  9 

GaL  848. 

See  Landlord  and  Tenant.  41. 

Dawson  v.  Fitzgerald... L.  B.  1  Ex.D.  267. 
Distinguished  in  Cooverji  Ludha  v.  Bhim- 

)i  GiRDHAR L  L.  Bep.   6  Bom. 

628. 
See  Party  Wall.  1. 

Debi  Rai  v.  Gokul  Prosad...!.  L.  Bep.  3 

AIL  666. 
Distinguished  in  Ganga  v.  Murli   Dhar. 
I.  B.  Bep.  4  All.  244. 
See  Execution  of  Decree.  21. 

Deenobundhoo  Chowdhry    v.  Kristomoneb 

DossEE I.  Ii.  Bep.  2  GaL  162. 

Dissented   from   in  Thylia  Kandi   Uma- 
matha  v.    Thylia     Kandi     Chbria 
KuNHAMED...!.  L.  Bep. 4  Mad.  808. 
See  Bes  Judicata.  9. 

Degamber  Mozumdar  v.  Kallynath  Roy... 
I.  L.  Bep.  7  GaL  664 ;  9  GaL  Bep. 

266. 

Followed  in  Kally  Prosunno  Biswas  v, 

Mungala  Oasseb...!.  L.  Bep.  9  GaL 

631. 
See  Limitation.  39a. 

Delhi  and  London  Bank  v.  Orchard... L.R. 

4 1.  A.  127 ;  I.  L.  Bep.  8  Gal.  47. 

Explained  in  Manjunath   Badrabhat  w. 

VenkateshGovindShanbhog...!.  I,. 

Bep.  6  Bom.  64. 

See  Bes  Judicata.  3. 
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Deojit  v.  PITAMBER...L  L.  Bop.  5  All.  275. 
Distinguished  in  Kanhia  Lal  v.  Muhamad 
HusAiN  Khan...I.  L.  Bep.  5  All.  11. 
See  Gonatruotion  of  Deed.  1. 

DeSouza  v.  Coles 8  Had.  H.  C.  Rep. 

884. 
Dissented  from  in  Bishunath    v,    Ilahi 

Bakksh I.  Jj.  Bep.  5  AIL  277. 

See  Jxirisdiotion.  7a. 

Dhunookdharee  v.  Gunput  Lall 10  W. 

B.  122. 
Dictum  of  MiHer,  J.,  questioned  in  Laksh- 

MAN  Mayaram  v.  Jamnabai L  L. 

Bep.  6  Bom.  226. 

See  Hindu  Law— Self-Acquired 

Property.  1. 

DiMANATH  BosE  tf.  Kali  Kumar  RoY...Beng. 

L.  B.  Sup.  VoL  864 ;  6  W.  B.  Act  X,, 

Bui.  28. 
Followed   in    Mahomed     Afsuruddin   v. 

Beer  Chunder  Manikya I.  L. 

Bep.  8  Gal.  470. 
5^  Bes  Judicata.  88. 

DiJioNATH  Ghose  V,  Auluck  Moni   Dabi.-.I. 

L.  Bep.  7  Gal.  758. 

Observed     upon    in    Narain     Chunder 

Chuckerbutty  V,  Dataram  Roy... I. 

L.  Bep.  8  Gal.  697. 

See  Begistration.  9. 

DoEo  MiTCHiNsoN  V.  Carter...8  T.  B.67. 

Distinguished  in  Vyakantraya  w.   Shiv- 

RAMBHAT...I.  L.  Bop.  7  Bozu.  266. 

See  Condition  in  Bestraint  of 

Alienation*  2. 

DooRGA  Narain  Sen  v.  Baney  Madhub  Mo- 

zooMDAR LL.  Bep.  7  Gal.  199. 

Followed  in  Tara  Prasad  Mytse  v,  Nund 
KisHORE  GIRI......I.  L.  Bep.  9  Gal. 

842. 
See  Sale  in  Execution  of  Decree. 
19a. 

^KGA  Prasad  v.  Asa  Ram L  L.  Bep.  2 

All.  861. 
Observed   upon  in  Hait  Ram  v.   Durga 

Prasad L  L.  Bep.  5  All.  608. 

See  Trust.  8* 

DuTToN  v.  Poole 2  Lev.  210.  1  Ventr, 

818;  Baym.  802. 
Followed  by  InneSt  J.,  in  Vbnkata  Chin- 

NAYA     RaNGURU     V.    VeNKATARAMAYA 

Garu L  L.  Bep.  4  Mad.  187. 

5;rf  Contract.  8. 


DWARKANATH     BySACK     V.    BuRRODA     PeRSAUD 

Bysack L  L.Bep.  4  Gal.  448. 

Approved  of  in  Lakshmishankar  v,  Vaij- 

NATH 1,  L.  Bep.  6  Bom.  24. 

See  Hindu  Law— Will,  1. 

Edun  v.  Mahomed  Siddick L  L.  Bep.  9 

Cal.  160. 

Followed  in  Lakhimoni   Chowdhrain  v, 

AkROOMONI  CHOWDHRAIN...LL.Bep. 

9  GaL  861. 
See  Beglstration.  29a. 

Empress  v.  Anuntram  Singh...L  L.  Bep.  6 

Cal.  964. 
Followed  in  Empress  v.  Yakub  Khan...L 
L.  Bep.  9  Cal.  268. 
See  Confession.  8* 

Empress  v.  Baney  Madhub  Shaw... I.  L.  Bep. 

8  Gal.  207 ;  10  GaL  Bep.  889. 

Followed  in    Empress  v.  Ishan  Chundra 

De I.  L.  B^.  9  GaL  847. 

See  Excise.  8a. 

Empress  v.  Kola  Lalong...L  L.  Bep.  8  Gal. 

214. 
Followed  in   Empress    v.  Ishan  Chandra 

De L  L.  Bep.  9  Cal.  847. 

See  Excise.  8a. 

Empress  v.  Murari I.  L.  Bep.  4  AIL  147. 

Dissented  from   in    Manu    Muja  v.  The 

Empress L  L.  B^.  9  GaL  871. 

See  Procedure— CriminaL  18d. 

Empress  v,  Nuddiar  Chand  Shaw I.  L. 

B^.  6  CaL  882 ;  8  Gal'Bep.  162. 

Dissented  from   in   In  the  Matter  of  the 

PeiiHon  q^  Baney  Madhub  Shaw...L 

L.  Bep.  8  Cal.  207* 

See  Excise.  7. 

Empress  v.  Partab...L  L.  Bep.  1  AU.  666. 
Followed  in  Tamiz  Mandal  v.  Umid  Kari- 

GAR L  L.  Bep.  9  CaL  216. 

5^^  Security  for  Good  Behaviour. 
1. 

Empress  v.  Pitambur  Singh I.  L.  Bep.  6 

GaL  666  ;  6  CaL  Bep.  697. 

Followed  in  Empress   v.  Kallu L  L. 

Bep.  6  All.  288. 
See  Adultery.  1. 

EnAYET   HoSSEIN     9.     MuDDUN     MONEE    ShA. 

HOON 14  Beng.  Li  B.  166 ;  22  W.  B. 

411. 
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Followed  in  Nobin  Chundbr  Roy  v,  Rup. 
LALL  DAS...I.  L.  Bep.  9  GaL  877. 
See  Contribution.  4. 

EsHAN  ChunderRoy  v.  Monmohini  Dassee...L 

L.  Bep.  4  Gal.  688. 

Followed  in  Gopeb  Kishbn    Gossamy  v. 

Thakoordass   Gossamy... I.  L.  Bep. 

8  GaL  807. 

See  Limitation.  102. 

Fakir  Chand  Bose  v.  Madan  Mohun  Ghose. 

4  Beng.  L.  B.  180. 

Followed  in  Sham  Lal  v»    Kanhia  Lal... 

I.  L.  Bep.  4  All.  816. 

5^e  Limitation.  66. 

Fakir  Muhammad  v.  Tirumalachariar...L 

L.  Bep.  1  Mad.  306. 

Doubted    in    Secretary    of   State    for 

India  in  Council  «.  Munja L  L. 

Bep.  6  Mad.  168. 
See  Practice— GiviL  6. 

Farzano  Au  V,  YusuF  Au L  L.  Bep.  2 

All.  669. 

Dissented  from  in  Lingammal  v.  Chinna 

Venkatammal...!.  L.  Bep.  6  Mad. 

289. 
See  Misjoinder  of  Gatises  of  Ac. 
tion.  8. 

Gajpathi  Rau  v.  Narsinq  RAU...6  Mad.  H. 

G.  Bep.  89. 

Explained  in  Subba  v,  Virappa I.  L. 

Bep.  6  Mad.  162. 
See  Malicious  Prosecution.  2. 

Gauri  Sahai  v.  Rukko...I.  L.  Bep.  8  AIL  46. 
Followed  in  Jagat  Narain  nj.  Sheo  Das... 
I.  L.  Bep.  6  AIL  811. 
See  Hindu  Law  —  Inheritance- 
Sisters.  1. 

Gauri  Shankar  v*  Surju...L  L.  Bep.  8  All- 

276. 
Followed  in  Ganbsh  Krishin  tr.  Madhav- 

rav  Ravji I.  L«  Bep.  6  fiom.  76. 

See  Limitation.  6. 

Gaya  Prasad  v,  Salik  Prasad.. .L  L.  Bep.  8 

All.  662. 
Followed   in    Har    Prasad    v*    Bhaqwan 

Das L  L.  Bep.  4  AU.  196. 

See  Mortgage.  8. 
'     And  in  Ali  Hasan  v.  Dhirja...I.  L.  Bep. 

4  AIL  618. 
See  Mortgage.  18. 


General  Manager  of  the  Raj  of  Durbhun- 

GA    V.    Maharajah    Coomar   Ramaput 

SINQ...14  Moore  L  A.  606 ;  17  W.  B. 

469;  10  Beng.  L.  B.  294- 

Followed    in    Hari    Vydianathayyan    ». 

MiNAKSHi    Ammal I.  L.  Bep.   6 

Mad.  6. 
See  Bale  in  Execution  of  Decree. 
4. 

Ghansham  v.  Mukha...L  L.  Bep.  8  AIL  820. 
Followed  in  Sitla  Din  «.  Sheo  Prasad.. .L 
Ja.  Bep.  4  AIL  60. 
See  Limitation.  28. 

Ghasebram  v.  Manohar  Doss  ..2  Ind.  Jur. 

N.  8.  241. 

Followed  in  Narandas  Hemraj  v.  Visan- 

DAS  Hemraj... I.  L.   Bep.  6   Bom. 

184. 
See  Limitation.  9. 

GiRDHAR  V.  Hakumchand 8  Bom.  H.  G. 

Bep.  A.  G.  J.  76. 

Observed  upon  in  Sobhagchand  Gulab- 

CHAND  V,   BHAICHAND...L  L.  Bep.    6 

Bom.  108. 

See  Begistration.  4. 

Girdhari  Lallv.  Kantoo  LALL...L.  B.  1  L 
A.  821 ;  14  Beng.  L.  B.  187 ;  22  W. 

B.  66. 

Approved  and  declared  applicable  to  the 
Madras  Presidency  in  Muttayan 
Chbttiar  V,    Sangiu    Vira  Pandia 

CHINNATAMBIAR...L.  B.  9  L  A.  128. 

&ff  Hindu  Law  ~  Liability  of 
Son  fbr  the  Debts  of  his 
Father.  1. 

Gobind  Chunder  Koondoo  9.  Taruck  Chun- 

DER  BosB L  L.  Bep.  8  Gal.  146. 

Followed  in  Bissorup  Gossamy  v.  Gora- 
chund  Gossamy.. .L  L.  Bep.  9  Gal. 

120. 
See  Bes  Judicata.  99. 

Gobind  Singh  v.  Kallu...L  L.  Bep.  2  AIL 

778. 
Followed  in  Bahadur  v.  Nawab  Jan...L 
L.  Bep.  8  AIL  822. 
See  Jurisdiction.  87. 

GOPEENATH    ACHARJEE  V.  AcHCHA   BiBEE  ...    L 

L.  Bep.  7  Gal.  658. 
Followed  in  Muttalagiri  Nayak  v.  Mut- 

tavyar L  L.  Bep.  6  Had.  857. 

See  Execution  of  Decree.  46. 
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Gopi  Krishna  Gossami  «.  Nil  Komul  Banbr- 
)BB...18  Beng.  L.  B.  461 ;  d2  W.  B. 

70. 
Followed  in  Laljeb  Lall  v.  Hardbv  Na- 

rain L  L.  Bep.  9  Gal.  105 ;  11 

OaL  Bep.  126. 
See  JoriBdiction.  7. 
And  in  Bishunath  v.  Ilahi  Bakhsh...!.  L. 
Bep.  5  AU.  277. 
Seff  JiurUdiction.  7a. 

Gopi  Mohun  Mullick  v,  Taramoni  Chow- 

DRANi I.  L.  Bep.  6  Gal.  7. 

Followed  in  Bradley  v.  Jameson L  L. 

Bep.  8  Gal.  680. 
5^^  Procedure— Criminal.  20. 

Goverdhan  V.  SAKHARAM...8  HarT.  S.'D.  a. 

Dec.  189. 
Observed   upon  in  Lakshmandas  Sarup. 

CHAND  9.  DASRAT I.  L.  Bcp.  6 

Bom.  168. 
See  Begistration.  8. 

Greender  Ch under  Ghose  9.  Mackintosh... 

I.  L.  Bep.  4  GaL  897. 

Followed  in  Kassummunissa  Bibeev.  Nil- 

RATNA  B0SE...I.  L.  Bep.  8  GaL  70; 

9  GaL  Bep.  174. 

See  Mortgage.  28. 

GUNGAHURRY  NUNDEEv.  RaGHUBRAM  NuNDEE. 

14  Beng.  L.  B.  807. 
Observed  upon  in  Bai  Suraj  v,  Dalpat- 

ram  Dayashankar I.   L.  Bep.  6 

Bom.  380. 
See  BUndu  lAw-^8ale.  1. 

GuNi  Mahomed  9.  Moran...!.  L.  Bep.  4  GaL 

96;  2Cal.  Bep.  870. 

Followed  in  Jogendro  Chunder  Ghosbv. 

Nobin  Chunder   Chuttopadhya...L 

L.  Bep.  8.  GaL  363. 

See  Enhancement  of  Bent.  5. 

Garreebullah  Sircar  v.  Mohun  Lall  Shaha. 
L  Jj.  Bep.  7  GaL   127;  8  GaL  Bep. 

409. 
Dbsented    from  m    Mamtazul    Huq    v. 

Nirbhai  Singh L  L.  Bep.OGaL 

711. 
See  Limitation.  130. 

Haji  Mahomed  Isak  v.  B.  L  S.  N.  Co.  ...I.  L. 

Bep.  8  Had.  107. 

Followed  in  Kalu  Ram  Maigraj    v.  The 

Madras  Ry.  Co. ..I.  L.  Bep.  8  Mad. 

240. 
See  Bailway  Gompany.  2. 


Haran   Chunder   Ghose   v.    Dinobundhoo 

Boss 14  Beng.  L.  B.  408;  23 

W.  B.  187. 
Followed  in    Madhu    Singh    v.    Achraj 

Singh 9  GaL  Bep.  869. 

See  Sale  in  Execution  of  Decree. 

22. 

Hari  V,  Lakshman...!.  L.  Bep.  6  Bom.  614. 

Followed  in  Bhau   Balaji  v*  Hari  Nil- 

K ANT H RAO... I.  L.  Bop.  7  Bom.  377. 

See  Bee  Judicata.  43. 

Harkisandas  Narandas  V.  Bai  Ichha...!.  L. 

Bep.  4  Bom.  166. 

Distinguished  in  Krishnaji  Ravji  Godbole 

V  Ganesh  Bapuji  Patvardhan I. 

L.  Bep.  6  Bom.  139. 
See 'NLoTtgage.  3. 

Haro  Sanker  Sandyal  v,  Tarak  Chandra 

Bhuttacharjee...8  Beng.  L.  B.  114. 

Followed  in  Banarsi   Das  v.  Maharani 

KuAR L  L.  Bep.  6  AIL  27. 

See  Sale  in  Execution  of  Decree. 
28. 

Har  Sahai  V,  Chunni  Kuar...I.  L.  Bep.  4 

Aai4. 
Followed  in  Ikbal  Begam  v.  Sham  Sun- 

dar I.  L.Bep.  4  AIL  884. 

See  Begistration.  28. 

Har  Sahai  Mail  v.  Maharaj  Singh I.  L. 

Bep.  2  AIL  294. 
Followed  in   Bateshar   Nath  v.  Faiz-ul- 

Hasan L  L.  Bep.  6  AU.  280. 

See  Bes  Judicata.  89. 

Hazir  Ghazi  v.  Sonamonee  Dasseb L  L. 

Bep.  6  GaL  81 ;  6  GaL  Bep.  616. 

Approved  in  Kunnathurillath   Vasude^ 

VAN  Nambudri  v.  Narayanan  Nam- 

BUDRi I.  L.Bep.  6  Mad.  121. 

5^^  Bes  Judicata.  86. 

Hemendro  Coomab  Mullick  w.  Rajendro  Lall 

MOONSHEE...I.  L.  Bep.  3  GaL  363 ;  1 

GaL  Bep.  488. 

Approved  in  Gurusami  V'  Samurti...!.  L. 

Bep.  6  mCad.  37. 

Himmat  Singh  v.  Seeva  Ram I.  L.  Bep. 

8  All.  167. 
Overruled  by  Habib  Ullah  v.   Nakched 

Rai I.  Ii.  Bep.  6  AIL  447. 

See  Begistration.  18a. 
Honamma  9.  Timanbhat...!.  L.  Bep.  1  Bom. 

669. 
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Dissented  from  in  Valu  v.  Ganoa...I.  L. 

Bep.  7  Bom.  84. 

See  Hindu     Law— Maintenance 

of  Widow.  5. 

HuNOMAN  Sahai  tr.  Parsidh  Narain  Singh... 

7  Gal.  Bep.  465. 

Reversed  on  Review  in   Parsidh   Narain 

Singh  v,  Hunoman  Sahai 11  Gal. 

Bep.  263. 
See  Hindu  Law—Alienation  of 
Aneeetral  Property.  11. 
Hurro  Durga  Chowdhrain  v.  Surrut  Sun- 

DARi  Debi L.  B.  9  I.  A.  1  ;  I.  L. 

Bep.  8  Gal.  832. 
Followed  in  Brojendro  Coomar  Roy  v. 

Madhub  Chunder  Ghose L  L. 

Bep.  8  GaL  843. 
See  llesne  Profits.  7. 
Ichamovee  Chowdhranee  v.  Prosunno  Nath 

Chowdhry I.  L.  Bep.  0  GaL  667. 

Opinion  of  Wilson^  J.,  dissented  from    in 
DuTTo    Singh    v.    Dosad  Bahadur 

Singh L  L.  Bep.  9  Gal.  676. 

See  Arbitration.  10. 
Ichharam  9.  Raiji...11  Bom.  H.  G.  Bep.  41. 
Observed  upon   in  Mulchand   Kuber  v. 
Lallu  Trikam...L  L.  Bep.  6  Bom. 

404. 
IsHAN  Chunder  Mitter  v.  Buksh  Au  Sou- 

dagar... Marshall's  Bep.  614. 

Followed   in    Hari    Vydianathayyan  v. 

MiNAKSHi  Ammal L  L.  Bep.  6 

Mad.  6 
See  Sale  in  Execution  of  Decree. 
4. 

IsHUR  Chunder  Shaha...19W.  B.  Gr.  B.  34. 
Followed  in  In  the  Matter  of  the  Petition  of 

Baney  Madhub  Shaw L  L.  Bep. 

8  Gal.  207. 
See  Excise.  7. 
IswAR  Chunder  Dutt  v.  Ram  Krishna  Dass. 
L  L.  Bep.  6  GaL  902 ;  6  Gal.  Bep. 

421. 

Followed  in  Obhoy  Gobind  Chowdhry  v. 

HuRYCHURN  V.   Chowdry...L  L.  Bop. 

8  Gal.  277. 

See  Parties  to  Suit.  6. 

Jagappa  v.  Latchappa I.  L.  Bep.  6  Mad. 

118. 
Followed   in  Tiyageraja    Padyachila  v, 

Ramanujam  Pillai L  L.  Bep.   6 

Mad.  422. 
See  Begistration.  18b. 


Jagessur  Dey  9.  K.  M.  Dossee...12  Beng.  L. 

B.266. 

Dissented  from  in  Sangaraungam  Pillai. 

L  L.  Bep.  3  Mad.  78. 

Jaisingbhai  V.  Hataji...!.  L.  Bep.  4  Bom. 

79. 

Approved  in   Nawab     Mir     Kamaludin 

Husenkhan  «.  Partap  Mota...!.  L. 

Bep.  6  Bom.  244. 

See  Gontribution.  1. 

Jamnadas  9.  Lalitram L  L.  Bep.  2  Bom. 

294. 

Distinguished  in  The  Secretary  of  State 

for  India  in  Council,  v.  Jamnadas... 

L  L.  Bep.  6  Bom.  737. 

See  Jurisdiction.  17. 

Jatendro  Mohan  Tagore  v.  Ganendro  Mo- 
han Tagore L.  B.  L  A.  Sup.  VoL 

47;  9  Beng.  L.  B  877;  18 

W.  B.  369. 

Followed  in  Kumar  Tarakeshwar  Roy  v. 

Kumar  Shoshi  Shikhareshwar..  L. 

B.  10  L  A.  61. 

See  Hindu  Law— Will.  6. 

Javau  Ramasami  9.  Sathambakam L  L. 

Bep.  1  Mad.  340. 

Approved    in    Ladubhai    Premchand   v. 

Revichand  Venichand...L  L.  Bep. 

6  Bom.  143. 

See  Gourt  Fees.  1. 

Jethi  Madhavji  v.  Najeralli  Abhramji...!. 

L.  Bep.  4  Bom.  472. 

Followed  in  Muttalagiri  Nayar  v.  Mut- 

tayyar I.  L.  Bep.  6  Mad.  367. 

See  Execution  of  Decree.  46. 

Jodoonath  Chowdhry  v.  Radhamonee  Dassee. 

7  W.  B.  256. 

Distinguished  in  Adhicari  Rash   Behari 

Dass  v,  Gopinath  Barapanda   Mo- 

hapatu 11  Gal.  Bep.  852. 

See  Limitation.  84a. 
Jodoonath  Dey  Sircar  v,  Brojonath   Dey 

Sircar 12  Beng.  L.B.  386. 

Followed  in  Sum  run  Thakoor  v,  Chunder 
MuN  MISSER...L  L.  Bep.  8  GaL  17. 
See  Hindu  Law--Fartition.  1. 

JoNEs.  Ex.-P L.  B  18Gh.  D.  109. 

Followed  in  In    re  Hansraj   Malji    and 

Narandas  Dayal I.  L.  Bep.  7 

Bom.  411. 
See  Insolvency.  6. 


Digitized  by 


Google 


TABLE  OF  CASES. 


Kii 


Joy  Narain  Giri  v.  Girish  Chunder  Myti...!. 

L.  Bep.  4  Cal.  4d4. 

Distinguished    in    Sakharam    Mahadev 

Dange  v.  Hari  Krishna  Dangb...!. 

L.  Bep.  6  Bom.  118. 

5^#  Appeal— Civil.  8. 

JUGGERNATH  SaHEE  V.  MUSST.  AhlAD    KoWUR. 

19  W.  B.  140. 

Distinguished  in  Thakur  Doyal  v.  Ram 

Narain  Singh I.  L.  Bep.  8  CaL 

876. 
See  Onus  ProbandL  8 

Jumoona  Pershad  v.  Zaibunnissa 5  Oal. 

Bep.  288. 
Dissented  from  in    Bishunath    v,   Ilahi 

Baksh I.  L.  Bep.  6  AU.  977. 

See  Jnrisdiction.  7a. 

Kailas    Chandra      Ghose    v.      Fulchand 

Jaharri 8  Beng.  L.  B.  474. 

Followed   in   Kasumnissa  Bibee    v.  Nil- 
RATNA  B0SE...I.  L.  Bep.  8  Cal.  79 ; 
9.  CaL  Bep.  174. 
See  Mortgage.  28. 

Kauoas  Das  v.  Krishna  Chandra  Das 2. 

Beng.  X..  B.  7.  B  108;  11  W.  B. 

App.  from  Orig.  Jar.  11. 

Followed  in  Bapuji  v.  Panduranc.L  L, 

Bep.  8  Bom.  818. 

See  Hindu  lAw— Inheritance — 

Disqualification.  8. 

Kalidhun  Chutterpadhya  v.    Shiba   Nath 

Chutterpadhya L  L.  Bep.  8  CaL 

488. 

Followed  in  Sarsuti  v.  Kunj  Behari  Lal. 

L  L.  Bep.  5  AIL  845. 

See  Splitting  Cause  of  Action.  8a. 

Kally  Prosunno  Bose  v,  Dinonath  Mullick  .. 

11  Beng.  L.  B.  68;  19  W.  B. 

484. 

Followed  in  Shurroop  Chunder  Goo  ho  9. 

Ameerunnissa  Khatoon...!.  L.  Bep. 

I  .     8  CaL  708. 

I  5fe  Execution  of  Decree.  29. 

Kahines  Debia  v.  Issur  Chunder  Roy  Chow- 

dhry 22  W.B.  89. 

Distinguished  in  Adhicary  Rash   Behari 
Dass  v.  Gopinath  Barapanda  Moha- 

PATu , 11  CaL   Bep.  352. 

See  liimitation.  84a. 


Kanitkar  v.  J0SHI...I.  L.  Bep.  5  Bom.  442. 
Followed  in  Rupchand  Dagdusa    v.  Dav- 

LATRAV    VlTHALRAV I.    L.  Bop.  8 

Bom.  495. 
See  Begistration.  5. 

Kasam  Pirbhai,  In  r^...8Bom.  H«  C.  Or.  Ca. 

95. 

Followed  in  In  rtf  Abdul  Ali  Ishmailji... 

I.  L.  Bep.  7  Bom.  180. 

See  Kahomedan  Law— Divorce. 

8. 

And  in  In  the  Matter  of  the  Petition  of 
Din  Muhammad... I.  L.Bep.  5  All. 

228. 
See  Maintenance  of  Wife.  2. 

Kashee  Mohun  Roy  v.  Raj  Gobind  Chucker- 

BUTTY 24  W.  B.  229. 

Overruled  by    Digumber  Roy  Chowdhry 

V.  MoTi  Lal  Bunoopadhya I.  L. 

Bep.  9  Cal.  688. 

See  Hindu  Law  —  Inheritance — 

Brother's  Daughter's  Son.  1. 

Kashi   Nath  Chattbrji  v,  Chandi  Charan 

Banerjbb Beng.  L.  B.  Sup.  Vol. 

888 ;  5  W.  B.  82. 
Followed  in  Hem  Chunder  Soor  v,  Kally 
Churn  Das...I.  L.  Bep.  9  CaL  528. 
Sfe  Evidence.  27. 

Kasi   Chunder  Mozumdar,  In  the  Matter  of 
the  Petition  of„l.  L.  Bep.  8  CaL  440. 
7  CaL  Bep.  880. 
Distinguished  in  In  the  Matter  of  the  Peti- 
tion of  HuRRO  Lall  Shaha L  L. 

Bep.  8  CaL  570. 
See  Probate.  8. 
Followed    in    Zamindar   of   Sivagiri    v. 

Queen I.  L.  Bep.  8  Mad.  29. 

See  Sanction  to  Prosecute.  8. 

Kathaperumal«>.  Venkabai I.  L.  Bep.  2 

Mad.  194. 

Observed  upon  in  Janoki  Nath  Mukho* 

padhya    v.     Mothuranath    Mukho- 

padhya I.  L.  Bep.  9  CaL  580. 

See  Hindu  Law— Alienation  by 
Widow.  8. 

Kawa  Manji  V,  Khowaz  Missaid 5  Cal. 

Bep.  278. 
Dissented  from  in  Ertaza  Hossein  «.  Bany 

MisTRY L  L.  Bep.  9  OaL  180, 

See  Syectment.  8a^ 
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Khaja  Pathanji, /?<?...!.  L.Bep.  5  Bom.  202. 

Dissented  from    in  Vithal  Janardhan  v. 

VlTHOJlRAvPUTLAJIRAV...!.  Ii.  Bop.  6 

Bom.  586. 
See  Limitation.  17. 

Khajah  Hidayutoollah  v,  Rai  Jan  Khanum. 
3  Moore  I.  A.  295. 
Followed  in  Muttyjan  v.  Ahmed  Ally  ..I. 
L.  Rep.  8  Cal.  370. 
See  Mahomedan  Law— Liability 
of  Heirs  for  Debts  of  Ances- 
tor. 2. 

Khiroda  Mayi  Dasi  v.  Golam  Abardari...13 
Beng.  L.  B.  114 ;  21  W.  B.  149. 
Followed    in    Gour   Ch under   Biswas  v. 
Chunder  Coomar  Roy. .J.  L.  Bep. 
8  Cal.  291. 
See  Sale  in  Execution  of  Decree. 
12. 
Khodabux   v.  Budree  Narain    Singh. ..L  L. 
Bep.  7  Cal.  137  ;  8  Cal.  Bep.  306. 
Followed  in  Jagjivan  Amirchand  v.  Ha- 
san Abraham L  L.  Bep.  7  Bom. 

179. 
See  Limitation.  56a. 

Khub  Chand  v.  Kalian  Das L  L.Bep.  1 

AIL  240. 

Ruling  of  Turner,  J.,   in,   followed  in    An 

Hasan  v.  Dhirja...L  L.  Bep.  4  All. 

518, 
See  Mortgage.  18. 
Dissented  from  in  Madhu  Singh  v.  Ach- 

RAj    Singh 9  Cal.  Bep.  369. 

See  Sale  in  Execution  of  Decree. 
22. 

KUNHAMUN    V,    KesHAVA    NaMBUDRI 1.     L. 

Bep.  8  Mad.  246. 
Followed     in    Marakar     v.     Munhoruli 

Parameswaram    Nambldri L    L. 

Bep.  6  Mad.  140. 
See  Malabar  Law.  11a. 

KOYLASH  Chunder  Paul  Chowdhry  v,  Preo- 

nath  Roy  Chowdhry I.  L.  Bep. 

4  Cal.  610. 
Followed   in    Luchmi    Narain    Singh    v. 

Assrup  Kooer I.  L.  Bep.  9  Cal. 

43. 

Kkishnashankar  v.  Chandrashankar  ..L  L. 

Bep.  5  Bom.  198. 

Followed  in  Muttalagiri  Nayak  v.  Mut- 

tayyar L  L.  Bep.  6  Mad.  367. 

$fe  Execution  of  Decrea.  46. 


Kristo  Gobind  Kur«».  Gunga  Pershad  Sir 

MA 26  W.B.372. 

Followed  in  Lolit  Coomar  Bose  v   Ishan 

Chunder    Chuckerbutty...10    Cal. 

Bep.  258. 

See  Bight  to  Sue.  lie. 

Kumarasami  Nadan  v.  Pala  Nagappa  Chetti. 

I.  L.  Bep.  1  Mad.  385. 

Dissented   from  in   Chinnaya    Nayudu  v, 

Gurunatham  Chetti L  L.  Bep.   5 

Mad.  169. 
See  Limitation.  47. 

KuRAY  Mal  V.  Puran  Mal...L  L.Bep. 2  All. 

566. 
Distinguished    in    Mahtab   Rai    v.    Sant 

Lal L  L.  Bep.  5  AIL  276. 

See  Mortgage.  38. 

KyLASA  GoUNDAN  v.  RaMASAMI   AYYAR...L    L. 

Bep.  4  Mad.  172. 

Followed    in    Ishwardas  Jagjivandas    v. 

Dosibai LL.Bep.7Bom.  316. 

See  Limitation.  127. 

Lachman  Das  v.   Dip  Chand. ..L  L.  Bep.  2 

All.  851. 
Explained  in  Sri  Ram  v.  Bhagirath  Lal. 
I.  L.  Bep.  4  AU.  227. 
See  Begistration.  12. 

Lachman  Lall  v.  Ram   Lall...L   L.  Bep.  6 

Cal.  621. 

Approved  in  Ladubhai  Premchand  v.  Re- 

vichand   Venichand...!.  L.    Bep.  6 

Bom.  143. 

See  Court  Fees.  1. 

Lachman  Prasad  v.  Chaman   Lall I.  L. 

Bep.  4  AU.  6. 
Followed  in  Collector  of  Cawnpore   v. 

Kedari 1.  L.Bep.  4  All.  19. 

And  in  Au  Mazhar  v.  Gopi  Nath...I.  L. 

Bep.  4  All.  152. 

Sec  Small  Cause  Court  —  Mofus- 

sil.  9.  lO. 

Lachman  Singh  v.  Mohan... I.  L.  Bep.  2  AH, 

497. 

Dissented   from   in   Devarakonda    Nara- 

SAMMA  V.  Devarakonda  Kanaya.,.L 

L.  Bep.  4  Mad.  134. 

See  Bes  Judicata.  10. 

Lachmi  v.  Ganga  Prasad. ..I.  L.  Bep.  4  AIL 

485. 
Followed  in  Hon  Lal  v.  Hardeo...I.    L. 
Bep.  5  All.  212, 
See  Execution  of  Decree.  82. 
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Lakshman  RamchanDra  Joshi    r.  Satiabha- 

MABAi I.  L.  Bep.  2  Bom.  494. 

Distinguished   in   Dalsukhram  Mahasuk- 

RAM   V,  LaLLUBHAI  M0TICHAND...I.  Ii. 

Bep.  7  Bom.  282. 
See  Hindu  Law  —  Maintenance 
of  Widow.  6, 
Lalbhai  Lakhmidas  v.  Newul  Mirkamaludin 

Khan 12  Bom.  H.   C.  Bep.  247. 

Distinguished  in    Krishnaji    Ravji  God- 
bole  V,  Ganesh  Bapuji  Patvardhan. 
I.  Ii.  Bep.  6  Bom.  139. 
See  Mortgage.  3. 

La LjKET  Singh  V.  Rajcoomar  Singh 12 

Beng.  L.  B.  378. 
Followed   in    Sumrun  Thakoor  ?;.  Chun- 

DER   MuN    Misser I.  L.  Bep.  8 

Cal.  17. 
See  Hindu  Law — Partition.  1. 

Lalla  Doorga  Pbrshad  v.   Lalla   Luchmun 

Sahoy 17  W.  B.  272. 

Followed    in  Sripoti   Churn  Dey  v.   Mo- 

HJp  Narain   Singh L  L.  Rep.  9 

Cal.  648. 
5^^  Mortgage.  41. 

Ull  Dhur  Rai  v.  Gunput  Rai N.  W.  P. 

H.  C.  Bep.  1869,  p.  22. 
Followed  in  Dhondha  Rai  v.  Meghu  Rai. 
I.  L.  Bep.  4  AIL  832. 
See  Mortgage.  22. 

Lallubhai  ^.  Naran L  L.  Bep.  6  Bom. 

719. 
Dissented   from   in    Raghubar    Dayal   v. 

Lt'CHMJN  Shankar   L  L.  Bep.  5 

All.  561. 
See  Limitation.  21a. 
Lalubhai  SuRCHANotr.  Bai  Amrit...I.  L.  Bop. 

2  Bom.  299. 
Followed  in    HaSha  v,  Ragho  Ambo  Gon- 

DAU 1  L.  Bep.  6  Bom.  165. 

See  Begistration.  2. 

Uewhellin  v.  Chunni  Lal L  L.  Bep.  4 

All.  423. 
Followed  in  Bishunath  v.  Ilahi  Bakhsh... 
I.  L.  Bep.  5  All.  277. 
See  Jurisdiction.  7a. 

LOKENATH     GhOSE   V.   JUGOBUNDHOO  ROY 1. 

L.  Bep.  1  Cal.  297. 

Observed  upon  in  Bai  Suraj  v.  DalpaTram 

Dayashankar...L  L.  Bep.  6  Bom. 

380. 
StT  Hindu  Law— Sale.  1. 


Luchman    Dass   v.   Giridhur  Chowdmry  .1. 

L.  Bep.  5  Cal.  855. 

Followed   in   GI'Nga   Prosad    v.  Ajudhia 

Pershad  Singh... L  L.  Bep.  8  Cal. 

131. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property,  12. 

Luchmun   Per.shad  Singh  a   Kishin  Persad 

Singh. ..L  L.  Bep.  8  Cal.  218  ;  10  CaL 

Bep.  425. 

Followed   in   Bhooboona  Alumbabi  Koer 

V.  JoBRAj  Singh...  11.  Cal.  Bep.  277. 

See  Limitation.  79a. 

Luckhee    Kant   Dass  Chowdhry    v.  Sumee- 

ruDdi  Lusker 13  Beng.  L.  B.  243; 

21  W.  B.  208. 
Followed  in  Surnomove  v.  Denonath  Gir 
Sunnyasee...L  L.  Bep.  9  CaL  908* 
See  Landlord  and  Tenant.  46. 

LuDDUN  Sahiba  V   MiRZA  Kamar  Kudar.    I. 

L.  Bep.  8  Cal.  736. 

Followed  in  In  the  Matter  of  the  Petition  of 

Din  Muhammad. ..L  L.  Bep.  5  All. 

226. 
See  Maintenance  of  Wife.  2. 

LuxiMON  Rao  Sadasew  v.  Mullar  Rao  Bajee. 

2  Klnapp  60;  5  W.  B.  P.  C.  67; 

Suth.  P.O.  C.  1. 

Commented  on,  and  Explained  in,  Lakshman 

Mayaram  v.  Jamnabai...L  L.Bep.  0 

Bom.  225. 

See  Hindu  Law  —  Self- Acquired 

Property.  1. 

Mackintosh  v,  Wingrove...L  L.  Bep.  4  CaL 

137;  2  CaL  Bep.  433. 

Dissented  from  in  Kharag  Singh  v,  Bhola 

N.\th L  L.  Bep.  4  AIL  8. 

Mackintosh  V.  Hunt L    L.   Bep.   2  CaL 

202. 
Followed  in  Mackintosh  v.  Crow... I.  L. 
Bep.  9  CaL  689. 
See  Interest.  8c. 

Mahabalayav.  TiMAYA  ..12Bom.  H*C.  Bep. 

138. 

Followed   in    KibANSiNG    Jiwansing    Par- 

desi  v.    Moreshwar  VishNu  Joshi  .. 

L  L.  Bep.  7  Bom.  91. 

See  Hindu  Law—Alienation  of 

Ancestral  Property.  19. 

Maharajgir  v.    Anandkav.B   Bom.    H.   C. 

Bep.  A.  C  J.  25. 
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Followed  in  Ramchandra  v.  Venkatrao. 
L  L.  Rep.  6  Bom.  508. 

Maharani  Rajroop    Koer  v.  Sved  Abdool 

HosEiN L.B.  71.  A.  240;  I.  L. 

Bep.  6  CaL  894 ;  7  Cal.  Bep.  629. 
Followed  in  Srinivasa  Rau  Saheb  v.  Se- 
cretary OF  State  for  India...I.  L. 
Bep.  6  Mad.  226. 
See  Easement.  8. 

Mahomed  Ewaz     v.   Brij    Lal...L  L.  Bep. 

1  AU.  465 ;  L.  B.  4  I.  A.  166. 

Followed  in  IkbalBbgam  v.  Sham  Sundar. 

I.  L.  Bep.  4  Aa  864. 

See  Begiitration.  28. 

Mahomed  Hamidulla  Khan  v,  Lotfui.  Huq. 
I.  L.  Bep.  6  Cal.  744 ;  8  Gal.  Bep. 

164. 
Followed  in   Fatima   Bibbe  v.  Ariff  Is- 

MAiLji   Bham ...9  CaL  Bep.  66. 

See  Mahomedan  Law— Wakf.  8. 

Makandas  V,  Shankardas 12  Bom.  H.  C. 

Bep.  241. 
Observed  upon  in  Sobhagchand  Gulab- 
chand  V,  Bhaichand...L  L.  Bep.  6 
Bom.  198 
See  Begistration.  4. 

Mancharam  v.  Pranshankar...!.  L.  Bep.  6 

Bom.  298. 

Considered  in  Kuppa  Gurukal  v.   Dora- 

SAMi  Gurukal... I.  L.  Bep.  6  Mad. 

76, 
See  Alienation  of  Beligiotis  Office 
2. 

Manni  Kausandhan  tr.  CROOKE...L  L.  Bep.  2 

AIL  296. 

Followed  by  Stuart,  C.J.,  in   Brijmohan 

Singh  v.  Collector  of  Allahabad... 

L  L.  Bep.  4  All.  102,  889. 

Bee  Limitation.  15. 

Maya  Ram  v.  Lachho...!.  L.  Bep. 2  All.  681. 

Affirmed  on  Appeal  in  Lachho  tr.  Maya  Ram* 

L.  B.  10 1.  A.  1 ;  I.  L.  Bep.5  AU. 

158. 
5>^  Pre-emption.  6. 

Megh  Lall  Pooree  v.  Mohummad  Dutt  Jha. 
I.  L.  Bep.  7  CaL  79;  8  CaL  Bep. 

869.* 

Followed  in  Abdul  Nossia  v.  Doolal  Das. 

11  CaL  Bep.  808. 

See  Sale  in  Execution  of  Decree. 

9c. 


Mohabir  Pershad  Singh  v.  OLPHERTs...0CaL 

Bep.  184. 
Reversed  on  Appeal  in  Olpherts  v.  Moha- 
bir Pershad  Singh. ..L.  B.  10  1  A 

95. 
See  Sale  in  Execution  of  Decree. 
9a. 
MohummudZahoorAli  Khan  v.  Musst.  Tha- 

KOORANEE  RuTTA  K0BR...II  IfOOreil 

A.46d;9W.B.P.0.9. 

Distingvished  in  Rai  Balkrishna  v.  Musst. 

MassumaBibi L.B.91.  A.  182; 

L  L.  Bep.  5  AIL  148. 
See  Mortgage.  24. 

Mohunt  Kishbn*Gebr  v.  Busgeet  ROY...14 

W.  B.  879. 
Distinguished  in  Ram  Ch under  Poddarv. 

Hari  Das  Sen L  L.  Bep.  9  Cal 

463. 
See  Hindu  Law  —Alienation  by 
Widow.  9. 

MohuntMegh  Lall  Pooreb  v.  Shib  Pershad 
MADI...I.  L.  Bep.  7  CaL  84  ;  8  CaL 
Bep.  869. 
Dissented    from   in   Rahchandar    Baha- 
dur V.  Kamta  Prasad L  L.  Bep. 

4  All.  800. 
5^^  Execution  of  Decree.  22. 

Monemothonath  Dey  v.  Ononthnanth  Dev. 

2  Ind.  Jur.  N  8.  24. 

Followed  in  Gayanendro    Chunder  La- 

HiRi  V.  Kalla  Pahar  Hajee I.  L. 

Bep.  9  Cal.  50. 
See  Hindu  Law  —  Adoption.  12. 

MoNiRAM  KoLiTA  V.  Keri  Kolitani L.  B. 

7  L  A.  115  ;  t.  L.  Bep.  5  Cal.  776; 
6  Cal.  Bep.  822. 

Dictum     assuming     mother's     unchastity 
would  exclude,   observed  upon  in  Ko- 

jiyadu  v.  Lakshmi I.  L.  Bep.  6 

Had.  149. 

Moonshi    Golam   Arab   v.     Curreem     Bvx 

Shaikji L  L.  Bep.  7  Cal.  74. 

Considered  in  Fakirapa  v.  Pandurangapa* 
I.  L.  Bep.  6  Bom.  7. 
See  Bight  to  Sue.  2. 

MowRi  Bewa  v.  Surendronath  RoY...2Beng. 

L.  B.  A.  C.184,  Note ;  10. W.  B.  178. 

Followed  in  Chunder  Doss  v,  Boshoon 

Lall  Sookul L  L.  Bep.  8  CaL 

251. 
See  Appeal— CiviL  21. 
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MOH.ABEER  PeRSAD  V.  RaNUJAD  SiNGH 12 

Beng.  L.  B.  90. 

Followed  in  Subirun  Thakoor  v.  Chun- 

DER  MuN  M1SSER...I.  L.  Bep.  8  Oal. 

17. 

See  Hindu  Law—Partition.  1. 

Muhammad  Abdul  Kadar  v.  The  E.  I.Ry.  Co. 

I.  L.  Bep.  1  Mad.  877. 

Followed  in  Lai.jee  Lallv.  Hardey  Na- 

RAiN I.  L.  Bep.  9  Oal.  105;  11 

OaL  Bep.  125. 
S^e  Jurisdiction.  7. 
MuNGAL  Pershad  Dichit  V.  GirjaKantLa. 
HIR1...L.  B.  8  I.  A.  128  ;  I.  L.  Bep.  8 

OaL  51. 
Followed  in  Behary  Lall  v,  Goberdhun 

Lall I.  L.  Bep.  9  CaL  446. 

See  Limitation.  8a. 
And  in  Manjanath  Badrabhat.  v.  Ven- 

katesh  GoviND  Shanbhog L 

L.  Bep.  6  Bom.  54. 
See  Bee  Judicata.  8. 

UuNiciPAL    Committee    of    Moradabad   v, 

Chatri  Singh. ..I.  L.  Bep.  1  All.  269. 

Followed  by  Stuart,  C.J.,  in  Brij  Mohan 

Singh  v.  Collector  of  Allahabad... 

LL.  Bep.  4  All.  102,  389. 

See  Limitation.  15. 

Musst.    Bhagbutti     Daee     V,     Chowdhry 

Bholonath  Thakoor L.  B.  2  L  A. 

256 ;  L  L.  Bep.  lOaL  104  ; 24  W.  B. 

168. 

Followed  in  Bepin  Behari  Bundhopadhya 

V.  Brojo  Nath  M00KHOPADHYA...L  L. 

Bep.  8  OaL  857. 

See  Hindu  Law— Adoption.  6. 

Mvsst.  Buhuns  Koowur  v.  Lalla  Buhoorbb 

LALL...14  Moore  L  A.  496 ;  10  Beng. 

L.  B.  159. 

Followed     in    Kazi    Arjun    Mullick   v. 

Sheikh  Farutulla 9  OaL  Bep. 

295. 
See  Civil  Procedure  Oode,  ActX. 
of  1877,  §817.2. 
Musst.  Dhurjobutty  Chowdrain  v.  Chamroo 

MuNDUL 25  W.  B.  217. 

Distinguished   in  Imam  Baksh  Mondul  v. 
MoNiM  Mondul. .L  L.  Bep.  9  OaL 

280. 
5^  Limitation.  97. 
McTHOBA  Nath  Pal  v.  Chundermoney  Debia, 
L  L.  Bep.  4  OaL  817. 


Dissented  from  in  Venkatav.  Kannan...L 
L.  Bep.  5  ICad.  184. 
See  Parties  to  8uit.  2. 

Muttayan  Chbtti  v.  Sivagiri  Zemindar. ..L 

L.  Bep.  8  Mad.  870. 

Reversed  on  Appeal  in  L.  B.  9  L  A.  128 ; 

L  L.  Bep.  6  Mad.  1. 

See  Hindu  Law  —  Liability  of 

Son  for   the  Debts  of  his 

Father. 

Naharmul  Marwari  9.  Sadut  AU...8  OaL 

Bep.  468. 

Distinguished  in  Protap  Chundbr  Chuc- 

kerbutty  v.  Panioty...L  L.  Bep^  9 

OaL  506. 

See  Bale  in  Execution  of  Decree. 

16. 

Nallapa  Goundan  v.  Ibram  Saib...L  L.  Bep. 

5  Mad.  78. 
Followed  in  Kondayya  v,  Guruvappa...L 
L.  Bep.  5  Mad.  189. 
See  Begistration.  8. 

Nana  bin  Lakshman  v.  Anant  Babaji L 

L.  Bep.  2  Bom.  858. 
Approved  in  Sadogapa  v.  Dorasami...L  L. 
Bep.  5  Mad.  214. 
See  Be^tration.  18. 

Narasayya  Chbtti  Guruvappa  Chetti L 

L.  Bep.  1  Mad.  880. 

Approved  in  Sadogapa  v.  Dorasami L 

L.  Bep.  5  Mad.  214. 
See  Begistration.  18. 

Narayana  Reddi  v.  Vardachala  Reddi.  JCad. 

8.  D.  1859,  p.  97. 

Dissented  from  in  Nagabhushanam  v.She- 

SHANAMAGARu L  L.  Bop.  8  Mad* 

180. 

Narayanrao  Damodhar  Dabholkar  V,  Bal- 
KRiSHNA  Mahadeo  Gadre...L  L.  Bop.  4 

Bom.  529. 

Followed  in  Kolasherri  Illath  Narainan 

V.   Kolasherri  Illath  Nilakandan 

NAMBUDRI...L  L.  Bep. 4  Mad.  181. 

See  Declaratory  Decree.  8. 

Narendar  Narain  Roy  Chowdhry  v.  Ishan 

ChundraSen 18Beng.  L.  B.  274 ; 

22  W.  B.  22- 
Distinguished  in  Srishteedur  Biswas  v. 

Mudan  Sirdar L  L.  Bep.  9  OaL 

648. 
Sec  Landlord  and  Tenant.  88. 
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Narranji  Bhimji  Tf.   MuGNiRAM  Chandaji...!. 

L.  Bep.  6  Bom.  108. 

Dissented  from  in  Beakb  v.    Davis. ..I.  L. 

Bep.  4  All.  530. 

See  Limitation.  8a. 

Narsidas  JiTRAMr.  JoGLEKAR...!.    L.  Bep. 

4  Bom.  57. 
Followed    in    Madhu   Singh    v.    Achraj 

Singh 9  Cal.  Bep.  309. 

See  Sale  in  Execution  of  Decree. 

Nath  Prasad z;.  Baij  Nath...I,  L.  Bep.  8  All. 

66. 
Distinguished   in    Futteh   Ali  «;.  Gunga- 

NATH  Roy I.  L.  Bep.  8  CaL  113. 

See  Contribution.  3. 
Dissented    from     in     Ramjoy    Surma    v. 
Joy  Nath  Surma. ..I.  L.  Bep.  9  CaL 

895. 
See  Contribution.  5. 
Followed  in  Qutub  Husain  v.  Abdul  Hu- 

SAIN I.  L  Bep.  4  All.  134. 

See  Small  Cause   Court— MofuB- 
sU.  9. 

Nath    Prasad  v.  Ram   Paltan  Ram I.  L. 

Bep.  4  All.  218. 
Followed  in  Ashik  Ali   v.  Mathura  Kon- 

Du I.  L.  Bep.  5  All.  187. 

See  Pre-emption.  9. 

Nawab  Umjad  Ali  Khan  v,  Mohumdee  Be- 
gum...11  Moore  I.    A.  510  ;  10   W. 
B.  P.  C.  25. 
Followed  in  Kasim  Husain  v.  Sharif-un* 

NissA I.  L.  Kep.  5  AIL  285. 

See  lif ahomedan  Law— Qift.  4. 

Neelkisto  Deb  Burmono  v.    Beer  Chunder 

Thakoor 12  Moore  I.  A,  541. 

Observed  upon  in  Naraganti    Achamma- 
RAGU   V.  Venkatachalapati  Nayam- 

VARu I.  L.  Bep.  4  Mad.  250. 

See  Hindu  Law  —  Inheritances- 
Primogeniture.  1. 

Niamut  Khan  v.  Phadu  Baldia...!.  L.  Bep. 

6  CaL  819. 

Dissented   from    in   Devarakonda  Nara- 

sAMMAr.    Devarakonda  Kanaya... I. 

L.  Bep.  4  Mad.  184. 

5^^Bes  Judicata.  10. 

Nilmoney  Singh  V.  Heera  Lall  Dass...LL. 

Bep.  7  CaL  23 ;  8  Cal.  Bep. 

257. 


Followed  in    Bhujirath   Patoni    v.  'Ram 
Lochun  Deb...L  L.  Bep.  8  Cal.  275. 
5^^Be8  Judicata.  32. 

NoBiN  Chunder  Dey  v.  The  Secretary    of 

State  for  India. ..I.  L.  Bep.  1  Cal.  11. 

Dissented   from   in    Hari  Bhanji    v.    The 

Secretary  of  State    for    India   in 

Council...!.   L.  Bep.   8  Mad.  344. 

And  The  Secretary  of  State  for  India 

IN  Council  7>.  Hari  Bhanji L  L. 

Bep.  5  Mad.  273. 
See  Jurisdiction.  3.  4. 
Followed  in  Kishen  Ch^^nd  v.  The  Secre- 
tary of  State  for  India. ..L  L.  Rep. 
3  AIL  829. 
See  Jurisdiction.  4a. 

Nobocoomar    Mookhopadhaya  v.  Siru  Mil- 

lick L  L  Rep.  6  Cal.  94. 

Followed  in  Ganesh  Krishin  -b.  Madhav- 

RAv  Ravji L  L.  Rep.  6  Bom.  75. 

See  Limitation.  6. 
Nund   Lall  Ghose  v,  Seedee  Nuzur    Ally 

Khan S.  D.  A.,  VoL  H.,   1860, 

p.  882. 
Followed   in    Krisrtendra    Roy  t.  Afna 

Bewa L  L,  Bep.  8  CaL  675. 

See  Landlord  and  Tenant.  26. 

NrSSEERUDDIN  BiSWAS  f.  UjJAL    BiSWAS 17 

W.  B.  68. 

Dissented  from  in  SheShayyangar  v.  Jai- 
NALAVADIN...L  L.  Bop.  3  Mad.  66. 

Nuthoo  Lall  Chowdhryi/.Shonkee  Lall. ..10 

Berg.  L.  B.  200. 

Distinguished  in  Sitanath    Koer  v.  Land 

Mortgage  Bank  ot  1m  ia L  L. 

Bep.  9  Cal.  888. 

P.  Teyan  Nair  v.  P.  Ragavan  Naik I.  L. 

Rep.  4  Mad.  171. 

Distinguished   in    Ekanat    Thaya   Kunji 

Ama  v.  Ekanat    Shungunni    Vaua 

Kymal I.  L.  Rep.  5  Mad.  71, 

See  Malabar  Law.  5. 

Pahluo  Singh  v.  Ahlud  Singh N.  W.  P. 

H.  C.  Rep.  1874,  p.  91. 

Followed  in  Dharam  Chand  v.  Janki  .1. 

L.  Bep.  5  AIL  389. 

5^^  Hindu  Law— Maintenance  of 

Widow.  7. 

Parbutty  Nath  Roy   Chowdhry  v.  Mudhoe 

PAROE...L  L.  Bep.  6  CaL  276  ;  1  Cal. 

Bep.  592* 
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Distinguished  in    Lutchmkeput  Singh  v. 
Sadanlo  Mushyo...!.  L.  Bep.  9  Cal. 

698. 
See  Fishery.  1. 

Partab  Singh  t?.  Beni  Ram I.  L.  Rep. 

2  All.  61. 

Distinguished,  and  by  Stuart,  C.J.,  dissented 

from,  in  Janki  Lal  v.  Jawahir  Singh* 

I.  L.  Bep.  6  All.    94. 

See  Bight  to  Sue.  11a.    - 

Pearee  Begum  tr.  Sheikh  Hushmut  All.-N. 
W.  P.  a  D.  A.  Bep.  1834,   Vol.  I., 

p.  476- 
Followed  in  Fida  Ali  v.  Muzaffar  Ali... 
I.  L.  Bep.  6  All.  65. 
See  fiCahomedan  Law   —    Pre- 
emption.   1. 

Pestonji  Bezonji  v.  Abdool  Rahiman...!.  L. 

Bep.  5  Bom.  463. 

Overruled  by  Lallubhai  v.  Narain...!.  L. 

Bep.  6  Bom.  719. 

See  liimitation.  21. 

Po.vnup?a  Pillai  v.  Pappuayyangar   ...  I.  L, 

Bep.  4  Mad.  l! 

Followed  in  Shed  Proshad  v.  Jung  Baha- 

DooR I.  L.  Bep  9  Cal.  389. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  10b. 

PosfsusAMi  Pillai  v.  Pachai L  L.  Bep.  2 

Mad.  336. 
Overruled  by  Ponnusami  Chettiv.  Krish- 
na Ayyan 1,  L.  Bep.  5  Mad.  222. 

See  Jurisdiction.  19. 
PranjiwanTulsidasx;.  Devkuvarbai...1  Bom* 
H.  C.  Bep.  76* 
Distin^ished  in  Lakshmishankar  v.  Vaij' 

nath L  L.  Bep.  6  Bom.  24* 

See  Hindu  Law  —Will.  1. 
Prosaud    Dass    Mullick   v,    Russick    Lall 

MuLLicK L  L.  Bep,  7  Cal.  167. 

Dissented  from  in  Kalian  Das  v,   Ganga 

Sahai LL.Bep.  6  All.  600. 

See  Jurisdiction.  24a. 

pRosuNKo     Coomar    Chatterjee   v.   Jagan 

Nath  Bysack 10  Cal.  Bep.  25. 

Followed  in  Gungadhur  Shikdar  v.  Ayi- 

MUDOiN  Shah  Biswas. L  L.  Bep. 

8  CaL  960. 
See  Landlord  and  Tenant.  13. 

PlOSONNO  COOMAREE    DaBEA  V.  ShEIK  RuTTON 

Beparry L  L.  Bep.  3  Cal.  696  ;  1 

Cal.  Bep.  677. 


Distinguished  in  Gungadhur  Shikdar  v, 

Ayimuddin    Shah   Biswas I.   L. 

Bep.  8  Cal.  960. 
See  Landlord  and  Tenant.  13. 
Followed  in  Jagganath  Baisack  v.   Pro 
sunno  Coomar  Chatterjee. ..9  CaL 
Bep.  221. 
See  Landlord  and  Tenant.  21. 

Protap  Chunder  Borooah  V,  Ranee  Surno 

Moyee 14  W.  B.  151. 

Distinguished   in   Hurro  Doorga  Chow- 

DHRANI  V.    MahARANI  SuRUT  SoONDA- 

Ri  DEBI...L.  B.  9  L  A.  1;  L  L.  Bap. 
8  Cal.  332. 
See  Mesne  Profits.  1. 
Followed   in  Brojendro  Coomar  Roy  v. 

Madhub  Chunder    Ghose L   L. 

Bep.  8  Cal.  343. 
See  Mesne  Profits.  7. 

Purbhudasv.  M0TIRAM...L  L.  Bep.  1  Bom. 

203. 

Distinguished  in  The  Secretary  of  State 

FOR  India  IN  Council  v.  Jamnadas  .. 

L  L.  Bep.  6  Bom.  737. 

See  Jurisdiction.  17. 

Pursid  Narain  Singh  v,  Honooman  Sahay... 

L  L.  Bep.  6  Cal.  845. 

Followed  inSuMRUN  Thakoor  v.  Chunder 

MuN  Misser  ..L.L.  Bep.  8  Cal.  17. 

5^^  Hindu  Law— Partition.  1. 

PussoM  Singh  v.  Mirghun    Singh 8  Cal. 

Bep.  310. 
Distinguished  in  Jeo  Lal  Singh  v.  Surfun. 
11  Cal.  Bep.  483. 
See  Res  Judicata.  46. 

Queen  v.  Ashruff  Sheik...  6  W.  B.  Cr.  91. 
Distinguished    in    Mohesh  Chunder  Ko- 

PALi    V.   Mohesh  Chunder  Dass 10 

Cal.  Bep.  653. 
5^^  Evidence.  32. 

Queen  «.  Hicklin L.  B.  3  a.  B.  360. 

Followed  in  Empress  v,  Indarman...L  L. 
Bep.  3  All.  837. 

See  Obscene  Book.  1. 

Queen  v.  Ishan  Chunder  Shaha... 19  W.  B. 

Cr.  34. 
Followed  in  Empress  v.  Ishan   Chandra 

De L  L.  Bep.  9  CaL  847. 

See  Excise.  8a. 
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Queen  v.  Jageshur  Pershad.. N.  W.  P. 

H.  C.  Bep.  1874,  p.  66. 
Followed  in  Empress  v.  Jiwanand...!.  L. 
Bep.  6.  All.  221. 
See  Totgeaey,  8. 

Queen  v.  Lal  Gumul N.  W.  P.  H.  C 

Bep.  1870,  p.  11* 
Followed  in  Empress  v.  Jiwanand. ..L  L. 
Bep.  6  All.  221. 
See  Forgery.  8. 

Radha  Churn  Dassv.  Kripa  Sindhu  Dass...L 

li.  Bep.  6  Cal.  474 ;  4  CaL  Bep.  428. 

Dissented  from  in  Upendra  Narain  Myti 

V.  Gopee  Nath  BERA...L  L.  Bep.  9 

Oal.  817. 

5^^  Hindu  Law— Partition.  11. 

Radha  Gobind  Roy  v,    Inglis...7  CaL  Bep. 

864. 
Considered  in  MoRO  Desaiv.Ramchandra 

Desai I.  L.  Bep.  6  Bom.  606* 

See  Ejectment.  1. 

Rae  Manik  Chand  v.  Behareb  Lall...K.  W. 

P.  B.  C.  Bep.  1870,  p.  268. 

Followed  in  Kanhia  Lall  v.  Muhammad 

Hussain  KHAN...I.  L.  Bep.  6  All. 

11. 
5^  Construction  of  Deed.  1. 

Rajagopal  Takkaya  Naiker  v.  Subramanya 

Ayyar I.  L.  Bep.  3  Mad.  08. 

Followed  in  Sharat  Ch under  Ghosb  v. 
KaRTIK  ChuNDER  MlTTER L  L. 

Bep.  9  CaL  810* 
See  Compromise,  la. 

Rajaram  Tewari  v.  Luchman  Prasad... Beng. 
I«.  B.  Sup.  Vol.  731 ;  8  W.  B.  18. 

Distinguished  in   Haranund  Mozoomdar 
tr.  PrOSUNNOChUNDER  B1SWAS...I.  L. 

Bep.  9  CaL  768. 
See  Parties  to  Biiit.  15. 

Raja  Sahib  Prahlad  Sen  v.  Baboo  Budhun- 

S1NG...12  Moore  I.  A.  276,  807  ;  2 

Beng.  L.  B.  P.  C.  111. 

Followed    in    Bai    Suraj   i».    Dalpatram 

Dayashankar L  L.  Bep.  6  Bom. 

880. 
See  Bindu  Law— Bale.  1. 

Rajah  Venkata  Narasimha  Appa  RowBaha- 

doorv.  Rajah  Narayya  Appa  Row...L. 

B.  71.  A.   88  ;  I  L.  Bep.  2.  Mad. 

128  ;  6  CaL  Bep.  153. 


Distinguished   in    MuTTU    Vaduganadha 

TeVAR    V,    DORASINGA  TeVAR...Ij.    B. 

8  I.  A.  99  ;  I.  L.  Bep.  8  Mad. 

290. 
See  Hindu   Law  —  Impartible 
Zemindary.  1. 

Rajah  Vurmah  Valia  v.  Ravi  Vurmah   Mu- 

THA L.  B.  4  L  A.  76  ;  L  L.  Bep. 

1  Mad.  285. 

Followed  in  Ayancheri  Kovilagath  Rama 

Varma     Sambaran    v.    Acholathil 

Varikoli  Raman  Nayar...L  L.  Bep. 

5  Mad.  89. 

And  in  Durga  Bibi  v.  Chanchal  Ram...L 

L.  Bep.  4  AU.  81. 

See  Alienation  of  Bight  to  Man. 

age  Temple.  1.  2. 

Raj    Bahadur  v.  Birmha  Singh. ..L  L.  Bep. 

3  AIL  85. 

Distinguished  in  Radha  Prasad  Singh  v. 

Salik  RA1...L  L.  Bep.  5  AIL  245. 

Raj  Bullubh  Sen  v.  Oomesh  Chunder  Roy... 

L  L.  Bep.  5  Cal.  44. 

Distinguished  in  Ram  Chunder  Poddar  v. 

Hari  Das  Sen L  L.  Bep.  9  GaL 

468. 
See  Hindu  Law— Alienation  by 
Widow.  9. 

Raj  Kishen  Mookerjee  v.  Radha  Madhab... 

21  W.  B.  849. 
Followed  in  Shivram  Narayan  Mekal  v. 

Ravji  Sakharam  Pradhan L  L. 

Bep.  7  Bom.  254. 
See  Bale  in  Execution  of  Decree. 
18. 

Rajpati  Singh  v.  Ram  Sukhi L  L.  Bep. 

All.  40. 
Dissented  from  in  Sadogapa  v,  Dorasami  ... 
L  L.  Bep.  5  Mad.  214. 
See  BegiBtration.  18. 

Ramadhin  v.  Mahesh LL.  Bep.  2  AIL 

471. 
Followed  in  Ishwardas  Jagjivandas  v.  Do- 

siBAi LL.  Bep.  7  Bom.  316. 

See  Limitation.  127. 

Ram  Autar  v.  Ajudhia  Singh. ..L  L.  Bep.  1, 

AU.  231. 
Followed  in    Banarsi    Das  v.  Maharaki 

'  KuAR L  L.  Bep.  5  AIL  ST. 

See  Bzecution  of  Decree.  28. 
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Ram  Bux  Chittangeo  v.  Modhoosoodun  Paul 

CHOWDHRY...7  W.    B.  377;    Beng. 

L.  R.  Sup.  Vol.  675. 

Followed  in   Futteh   Ali  v.   Gunganath 

Roy I.  L.  Bep.  8  Cal.  113. 

See  Contribution.  3. 
And    in    Ramjoy    Surma    v.    Joy    Nath 

Surma I.  L.  Bep.  9  Cal.  395. 

See  Contribution.  5. 
Ram  Chundra  Roy  Chowdhry  v.  Bholanath 

LusHKUR 22  W.     B.     200. 

Distinguished  in   Srishteedur   Biswas  v, 
MuDAN  Sirdar... I.  L.  Bep.   9   Cal* 

648. 
See  I«andlord  and  Tenant.  38. 

Ram  Chunder   Shaha  v.   Manick   Chunder 

Banikya I.  L.  Bep.  7  Cal.  428. 

Dissented  from  in   Kalian  Das.  v.   Ganga 
Sahai L   L.  Bep.  5  All.  500. 

Ram  Coomar  KuR  V.  Jakur  Ali. ..I.  L.  Bep. 

S  Cal.  716  ;  10  Cal.  Bep.  613. 

Followed  in  Toree  Mahomed,  v.  Mahomed 

Mabood I.  L.  Bep.  9  Cal.  730* 

See  Xamitation.  48a. 

Ramcoomar  Mitter  V.  IcHAMOYi  Dasi...I.  L. 

Bep.  6  Cal.  36  ;  6  Cal.  Bep.  429. 

Dissented  from   in   Ramasami    Mudali  v. 

Sellattammal...!.  L.  Bep.  4  Mad. 

376. 

Ram  DoYAL  Bajpie  «.  Hera  Lal  Paray 3 

Cal.  Bep.  386. 
Dissented  from  in  Hem  Chunder  Soor  v. 

Kally  Churn  Dass I.  L.  Bep.  9 

Cal.  628. 
See  Bvidence.  27. 

Ram  Dutt  Singh  v.  Horakh  Narain  Singh... 
I.  L.  Bep.  6  Cal.  649 ;  8  Cal.  Bep. 

209. 

Observed  upon  in   Kristo   Mohinee  Dos- 

SEE  V.    Kaliprosono  Ghose......!.  L. 

Bep.  8  Cal.  402. 
See  Bight  to  Sue.  22. 

Ram  Ghdlam  v.  Chotey  Lal I.  L.  Bep.  2 

AU.  46. 
Dissented  from  in  Edun  v.  Mahomed  Sid- 
dick I.  L.  Bep.  9  Cal.  150. 

See  Registration.  29. 

Ramhit  Lall  v.  Satgur  Rai...  ..I.  L.  Bep.  3. 

All.  247. 
Approved  of  in  Ram  Coomar  Kur  v.  Ja- 
kur Ali I.  L.  Bep.  8  Cal.  716. 

See  Limitation.  48. 


Dissented  from  in  RamA  Rau  v,  Venka- 
TESA   Bhundari...!.  L.  Bep.6Mad. 

171. 
Followed  in  Toree  Mahomed  v.  Mahomed 

Mabood L  L.  Bep.  9  Cal.  730. 

See  Limitation.  48a. 
Followed  but   doubted  in  Janki  Prasad  v. 
GrtuLAM  ALI...L  L. Bep. 6  All.  201. 
5^^  Limitation.  107. 

Ramu  Naikan  r.  Subbaraya  Mudali. 

Doubted  and  distingfuished  by  Turner,  C.J., 
in  Vencatachella  Kandian  v,  Panja- 
NADiEN L  L.  Bep.  4  Mad.  213. 

Ramnidhee  Manjheev.  Parbutty  Dassee... 

L  L.  Bep.  5  Cal.  823;  6  Cal.  Bep.  862. 

Followed  in  Brojendra  Coomar  Bhoomick 

©.  Woopendra   Narain  Singh...!.  L 

Bep.  8  Cal.  706. 

See  Landlord  and  Tenant.  27. 

Ramphul  Singh  v.  Deg  Narain  Singh. L 

L.  Bep.  8  Cal.  517. 

Dissented  from  in   Sheo  Prashad  t.  Jung 

BAHADOOR...L  L.  Bep.  9  Cal.  889. 

See  Hindu  Law  —  Alienation  of 

Ancestral  Property.  10b. 

Ram  Sabuk  Bose  v,  Monmohini  Dossee...L. 

B.  2  L  A.  81. 
Approved  in  MussooRiE  Bank  v.  Raynor. 
L.  B.  9  L  A.  70. 
5^^Practice— Privy  Council.  1. 

Ram  Saran  Lall  v.  Amirta  Kuar I.  L. 

Bep.  3  All.  369. 
Distinguished     in    Bhajan    v.     Mushtak 

Ahmad L  L.  Bep.  5  All.  324. 

See  Pre-emption.  11. 

Ranee     Bhobosoondree   Dasseah    v.     Issur 

Chunder   Dutt.. .11  Beng.  L.  B.  36. 

Followed    in    Bai    Suraj    v.  Dalpatram 

Dayashankar L  L.Bep.  6  Bom. 

380. 
5^^  Hindu  Law— Sale.  1. 

Ranee  Lalun  Monee  v.  Sona  Monee  Dabee. 

22  W.  B.  834. 

Followed     in    Surnomoye    v.    Denonath 

GiR  Sunnyasee...L  L.  Bep.  9  Cal* 

908. 
See  Landlord  and  Tenant.  46. 

Ranee    Surnomoyee   v.    Shooshee    Mokhee 
Burmonia 12  Sloore  I.  A.  244. 
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Considered  in  HurroPershad  RoyChow- 

DHRY    V.     GOPAL   ChuNDER   DuTT...L. 

B.  9  I.  A.  82. 

See  Limitation.  1. 

Rassonadav.  SiTHARAMA...2Mad.H.  C.  Bep. 

171. 

Observed  upon  in  Premra]  Bhavaniram  v. 

Narayan  Shivram L  L.  Bep.   6 

Bom.  215. 
See  lyectment.  2. 

Ratansi  KALIANJI...L  L.  Bep.  2  Bom.  148. 
Followed  in  Behary  Lall  v.  Goberdhun 

Lall L  li.  Bep.  9  GaL  446. 

See  Limitation.  3a. 
Ray  NCR  V,  MussooRie  Bank..  .1.  L.  Bep.  2  All* 

55* 
Reversed  on  Appeal  in  Mussoorie  Bank?. 

Raynor  L.  B.  9  I.  A.  70. 

See  Will.  1. 

Reasut  HossEiN  V'  Chorwar  Singh L  L. 

Bep.  7  Cal.  470  ;  9  Cal.  Bep.  260. 
Followed  inTuLsi  Panday^^.  Buchu  Lal... 
I.  L.  Bep.  9  Cal.  596. 
See  Landlord  and  Tenant.  34. 

Regina  v.  Hanma.nta I.  L.  Bep.  1  Bom. 

610. 

Distinguished  in  Mohesh  Chund  er  Kopal 

V,  Mohesh  Chunder  Dass...10  Oal« 

Bep.  558 

See  Evidence.  32. 

Regina  v.  Utamchand  Kapurchand...11  Bom. 

H.  C.  Bep  120. 

Distinguished  in  In  the  Matter  of  the  PetL 

tion  of  Kali   Churn  Chunari...L  L. 

Bep.  8  CaL  154  ;  10  CaL  Bep.  61* 

See  Evidence.  17. 

Rivers  v.  Adams L.  B.  3Ez.  D.  361. 

Followed  in    Lutchmeeput  Singh  v,   Sa- 

DANLO  MusHYO I.  L.  Bop.  9  C3al. 

698. 
See  Fishery.  1. 

RUPCHAND  ChoWDHRY   v.    LaTU     CHOWDHRY...3 

Cal.  Bep.  97. 

Doubted  in  Hakim  Khan  v.  Gool  Khan... 

I.  L.  Bep.  8  CaL  826. 

See  Mahomedan  Joint  Family. 

1. 

Rup  KuARiij.  Ram  Kirpal  Shukul L  L. 

Bep.  3  AU.  141. 

Observed  upon  in  Manjunath  Badrabhat 

V'  Venkatesh  Govind  Shanbhog...!. 

L.  Bep.  6  Bom.  54. 

See  Bes  Judicata.  3. 


Sah  Mukhun  Lall  Panday  v,  Sah  Koondlx 

Lall. .15  Beng.  L.  B.  228 ;  L.  B.  2 

I.  A.  210;  24  W.  B.  75. 

FoUowed  in  Ikbal  Begam  v.  Sham   Sun- 

DARi 1.  L.  Bep.  4  All.  384. 

See  Begistration.  23. 

Sangapa  v.  Gangapa .L  L.Bep.  2  Bom. 

419. 
Followed  in  Rama  v,  Shivram...  ...L   L. 

Bep.  6  Bom.  116. 
See  Bight  to  Sue.  4. 

Saroda  Persad  Chattopadhya  v.  Brojonath 

Bhuttacharjee L  L.  Bep.  5  CaL 

910;  6  CaL  Bep.  195. 

Observed  upon  in  Hurro  Coomari    Dos- 

see  v.  Tarini  Churn  Bysack...L  L. 

Bep.  8  Gal.  766. 

See  Limitation.  24a. 

Saroda    Prosad  Mullick    v.    Lutchmeeput 

Singh  Doogar...14  Sloore  L  A.  529. 

10  Beng.  L.  B.  214. 

Followed    in    Krishtokishore    Dutt    tr. 

Rooplall  Dass...L  L.  Bep.  8   CaL 

687. 
See  Execution  of  Decree.  19b. 

Secretary    of    State     for   India  v.  Abdul 

Hakkim  Khan L  L.  Bep.  2  Mad. 

294. 

Followed  in    Kolandai    Mudali  t>.  San- 

KARA  Bharadhi...!.  L.  Bop.  5  Mad. 

802. 
See  Pensions    Act    3CXTTT.    of 
1871.  2. 

Secretary  of  State  for  India     v.     Kem- 

CHUND  Jeychand I.  L.  Bop.  4 

Bom.  482. 
Followed  in  Muhammad   Khasim  Baha- 
dur V.  Carlier...L  L.  Bep.  5  Mad. 

272. 
See  Pensions    Act    XXiKi.    of 
1871,  §  11. 1. 

Shaboo  Majee  9.  NooRAi  Mollah Beng. 

L.  B.  Sup.  VoL  691. 
Followed  in  Ramjoy  Surma  v.  Joy  Nath 

Surma L  L.  Bep.  9  CaL  895. 

See  Contribution.  5. 

Shadi  v.  Ganga  Sahai L  L.  Bep.  3  All. 

538. 
Followed  in  Tegh  Singh  t>.  Amin  Chand. 
I.  L.  Bep.  5  All.  269. 
See  Execution  of  Decree.  11a. 
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Shaikh     Ahmedoollah    v.    Shah    Ashraff 
HossEiN 13  W.  B.  447. 

Followed  in  Juggkssur  Doyal  Singh    v, 

BiSSESSUR      PERSHAD...12    Cal.    Bop. 

281. 
See  Partition.  9. 

Sharat  Chunder    Burmon    v.   Hurgobindo 

BuRMON L  L.  Bep.  4  Cal.  510. 

Distinguished  in  J UGGESsuR  Doyal  Singh 
V.  BisssssuR  PERSHAD...12  Cal  Bep. 

281. 
Repartition.  9. 

Sheikh    Golam   Hossein    v.    Alla   Rukhee 
BEEBEB...K.-W  P.  H.  C.  Bep.  1871, 

p.  62. 
Followed  in  Anrudh  Singh  v,  Sheo  Pra- 
sad  I.  L.  Bep.  4  All.  481. 

See  Mortgage.  13. 

Sh£0  Dial  V.  Prag  Dat  Misr...L  L.  Bep.  8 

All.  229. 

Followed  in  Lachman  Singh  v,  Kesri...!. 

Ii.  Bep.  4  AH.  3. 

See  Evidence.  12. 

Distinguished  in  Martin©.  Shed  Ram  Lal. 

I.  L.  Bep.  4  All.  232. 

See  Registration.  25. 

Sheo  Pershad  Singh  v.  Kally  Dass  Singh. 
I.  It.  Bep.  5  Cal.  543  ;  5  Cal.  Bep. 

138. 

Affirmed   on   Appeal  in  MussT.  Bilasmoni 

Dasi  v.  Rajah  Sheo  Pershad  Singh. 

L.  B.9X.  A.33. 

See  Mokurrurri  Ijara.  1. 

Sheo  Prasad  v.  Anrudh  Singh... L   L.  Bep. 

2  All.  273. 

Distinguished  in  Narsingh  Sewak  Singh 

9.  Madho  Das... I.  L.    Bep.  4  All. 

274. 
See  Ijimitation.  86. 

Sheo  Shunkur    Sahoy  v.    Hirdey    Narain 

Singh. ..I.  L.  Bep.  6.  Cal.  25  ;  5  Cal. 

Bep.  194. 

Followed  in  Har  Sahai  v,  Chunni  Kuar. 

I.  L.  Bep.  4  All.  11. 

See  Begistration.  21. 

Sheshayyangar  v.  Sheshayyangar I.  L. 

Bep.  2  Mad.  l43. 

Followed  in  Madari  p.  Jusoda  Hulwaen. 

9  Cal.  Bep.  803. 

See  Worship,    Bight   to    Erect 

Place  of. 


Shidlingappa  v»  Chenbassappa...!.  L.  Bep. 

4  Bom.  235* 
Distinguished  in  Ramappa  v.  Umanna...!, 
L.  Bep.  7  Bom.  123. 
5^tf  Evidence.  20. 

Shohrat  Singh  v.  Bridgman...!.  L.  Bep.  4. 

All.  376. 
Distinguished  in  Himayat  Hussein  v,  Jai 

Devi I.  L.  Bep.  5  All.  589. 

See  Execution  of  Decree.  52. 

Shonai  Paramanick,    In  re 1  Cal.   Bep. 

486. 

Followed  in  In  the  Matter  of  the  Petition 

of  IssuR  Chunder  Nath...I.  L.  Bep.  8 

Cal.  883. 

5!?^  Criminal    Procedure  Code, 

ActX.  ofl872,  §521.  1. 

SiDKSSURY   DOSSEE  V,   DOORGA  ChuRN    SeTT... 

2  Ind.  Jur.  N.  8.  22. 

Followed  in  Gayanendro  Churn  Lahiriv. 

Kalla  Pahar  HAJEE...I.  L.  Bep.  9 

Cal.  50. 

5^^  Hindu  Law— Adoption.  12. 

SiKHER  Chund  V,  Dulputty    Singh I,  L. 

Bep.  5  Cal.  363  ;  5  Cal.  Bep. 

374. 

Distinguished   in  Hazari  Lal  v,  Jadaun 

Singh I.  L.  Bep.  5  All.  76. 

See  limitation.  92. 

SiNGAMMA  V.  Ramanuji  Charlu 4  Mad. 

H.  C.  Bep.  165. 

Followed  in    Sri     Chandramala   Patta 

Mahadevi  V,  Sri  Muktamala  Patta 

Mahadevi...!.  L.  Bep.  6  Mad.  20. 

See  Hindu  Law— Adoption.  8. 

SiTA  Ramv.  Mahipal L  L.  Bep.  3  All. 

533. 
Followed  in  Tegh  Singh  v,  Amin  Chand... 
I.  L.  Bep.  5  All.  269. 
See  Execution  of  Decree.  11a. 

Sobhagchand  V*  BHAICHAND...L  L.  Bep.  6 

Bom.  193. 

Followed  in  Naran  Purshotam  v.  Dolat- 

RAM  V1RCHAND...I.  L.  Bep.  6  Bom. 

588. 
S'^f  Mortgage.  9. 

SOBHA  Sha  V,  INDARJIT L  L.    Bop.  5  All. 

149. 
Distinguished  in  Mahtab  Rai  v.  Sant  Lal. 
L  L.  Bep.  5  All.  276. 
See  Mortgage.  38. 
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SOORASOONDERY  DaBEE  ?F.    GOLAM    AULY 15 

Beng.  L.  B.  125  ;  19  W.  R.  142. 

Distinguished   in    Ghunshyam    Singh  v. 
Tara  Pros  had  Coondoo...!.  L.  Bep. 
8  Cal.  465. 
See  Enhancement  of  Bent.  4. 

SoRABji   Nasserwanji  V.   The  Justices,   &c. 

OF  Bombay 12  Bom.  H.  C.  Bep. 

250. 
Approved  in  Joharmal  v.  The  Municipa- 
lity  OF   AHMEDNAGAR...I.    L.  Bep.  6 

Bom.  580. 
See  Limitation.  14. 

Sreemutty  Ahfutoonissa  «.  GoLucK  Chun- 

der  Sen 22  W.  B.  77. 

Followed  in  Til  Koer  v.  Roy  Anund  Ki- 

shore 10  Cal.  Bep.  547. 

See  Alienation  by  Guardian.  2. 
Sreemutty  Noor  Bibee  v.  Shaik  Rumzan... 

24  W.  B.  108. 
Followed  in   Kali  Churn   Das  v.   Nobo 

Kristo  Pal 9  Cal.  Bep.  272. 

See  Evidence.  19. 

Steele  v,  Brannan L.  B.  7  C.  P.  261. 

Followed  in   Empress  v.  Indarman...!.  L. 
Bep.  3  All.  837. 
See  Obscene  Book.  1. 

Shri  Sheshathri  Ayyengar  v.  Sankhar  Ayen. 

7  Mad.  H.  C.  Bep.  296. 

Followed  in  Kattamuri  Jagappa  v.  Pada- 

Lu  Latch APPA...  I.  L.  Bep.  5  Mad. 

119. 
See  Begistration.  17. 

SubhaRau^.  Rama  Rau 3  Mad.  H.  C, 

Bep.  376. 
Distinguished  in  Hari    Narayan   Brahme 

V.  Ganpatrao  Daji L  L.  Bep.  7 

Bom.  272. 
See  Bee  Judicata.  41. 

Sudanand    Mohapattur   v.    Soorjoomonee 

Dayee 11  W.  B.  436. 

Dissented  from  in  Qunga  Prasad  v.  Aju- 

dhia  Proshad  Singh. ..I.  L.  Bep.  8 

Cal.  131. 

See  Hindu  Law— Self-Acquired 

Property.  5. 

SuNKER  Singh    v.  Burmah    Mahto...23  W. 

B.  Cr.  25. 

Distinguished  in  Peary  Mohun  Sircar  v. 

The    Em  press... I.  L.  Bep.   9  Cal. 

639. 
See  Unlawful  Assembly.  2. 


Syed   Enayet    Hossein   v,    Muddun   Moonee 

SHAHOON...14  Beng.   L.  B.  155;   22 

W.  R.  411. 

Observed  upon  in  Kristo  Mohinee  Dossee 

V.  Kaliprosono  Ghose...L  L.  Bep. 

8  Cal.  402. 

See  Bight  to  Sue.  22. 

Syud  Bazayet  Hossein  v.  Dooli  Chand...L. 

B.  6  I.  A.  211. 
Followed  in  Nursingh  Dass  v.  Naj mood- 
din  Hossein...!.  L.  Bep.  8  Gal.  20. 
See   Mahomedan   Law  —  Bight 
of  Creditor  to  Follow  Es- 
tate, &c.  1. 

Taruck  Chunder  MooKERji  V.  Panchu  Mo- 

hini  Debya I.  L.  Bep.  6  Cal.  791. 

Followed   in  Sheo  Shunkur  Roy  ^.  HiR- 
DAY  Narain  ..I.  L.  Bep.  9  Cal.  143. 
See  Splitting   Cause  of  Action. 
7. 

Tarukpodo    Ghosal     V,    Shayama     Churn 

Napit 9  Cal.  Bep.  50. 

Followed  in  Jagganath  Baisack  r.    Pro- 

SUNNO  CoOMAR    CHATTERJEE...9   Cal. 

Bep.  221. 
See  Landlord  and  Tenant.  21. 

Tpj  Singh  v.  Gobind  Singh L  L.  Bep.  2 

All.  850. 

Followed  in  Hira  v,  Unas  Ali  Khan...L 

L.  Bep.  3  All.  827. 

See  Pre-emption.  4. 

Thakoor   Chunder  v,    PARAMANicK...Beng. 

L.  B.  Sup.  Vol.  505. 

Considered  in   Juggut    Mohinee     Dossee 

V,  DwARKA  Nath  Bysack...!.  L.  Bep. 

8  Cal.  582. 

5^^  Buildings.  1. 

TiRUMALASAMi  V.  Ramasami...7  Mad.  H.  C. 

Bep.  420. 

Observed  upon    in  PremraJ    Bhavaniram 

V,  Narayan  Shivram...L  L.  Bep.  O 

Bom.  215. 

See  Ejectment.  2. 

TiRUMULA  V,  Lakshmi  L    L.  Bep.   2 

Mad.  147. 
Followed  in  Kondayya  v,  Guruwappa...!. 
L.  Bep.  5  Mad.  139. 
See  Begistration.  8. 
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Trilochun  Chuckerbutty  v.  Ohmesh  Chun- 

DER  Lahiri 7  Cal.  Bep.  571. 

Distingfuished  in  Ram    Chunder  Poddar 
V,  Hari  Das  Sen. ..I.  L.  Rep.  9  Cal. 

463. 
5^^  Hindu    Law —   Alienation 
by  Widow.  9. 

TuLSi  Ram  v,  Ganga  Ram. ..I.  L.  Bep.  1  All. 

262. 
Followed  in    Kalidun    Chuttapadhya   v. 

Shiba  Nath  Chuttapadhya .1.  L. 

Bep.  8  Cal.  483. 

Unnoda  Persad  Roy  v.  Erskine...2  Beng.  I*. 

B.  370. 
Distinguished  in  Param  v.  Achal...I.  L, 
Bep.  4  All.  289. 
See  Procedure — Civil.  13. 

Uma  Sunker  Moitro  v.  Kali  Komul  Mozum- 
DAR......I.  L.  Bep.  6  Cal.  256 ;  7  Cal. 

Bep.  165. 
Followed  in  Surjokant  Nandi  v-  Mohesh 

Chunder  Dutt I.  L.  Bep.  9  Cal. 

70. 
See  Hindu  Law— Inheritance  — 
Daughter's  Son.  1. 

Umbica  Prosad  Tewary  v.  Ram  Sahoy  Lall. 

I.  L.  Bep.  8  Cal.  898. 

Followed  in  Sheo  Proshad  v.  Jung  Baha- 

DooR 1.  L.  Bep.  9  Cal.  389. 

See  Hindu  Law  —  AlienaMon  of 
Ancestral  Property.  10b. 

Varanakot   Narayanan  Nambudri  v.  Vara- 

nakot    Narayanan    Nambudri. ..L   L. 

Bep.  2  Mad.  328. 

Ob«ierved  upon  in  Kunnathurillath  Va- 

sudevan    Nambudri  v.    Narayanan 

Nambudri L  L.  Bep.    6    Mad. 

121. 
See  Bes  Judicata.  86. 


Vassudavan  Nambudri  v.  Mussa  Kutti 6 

Mad.  H.  C.  Bep.  138. 
Followed  in  Mukkanni  v.  Manan.L  L. 
Bep.  5  Mad.  182. 
See  Limitation.  49. 

Vasudev  Sadashiv  Modak  V,  The  Collector 

OP  RATNAGIR1...L  L.  Bep.  2  Bom.  99. 

Followed   in  Naro  Damodar   Ghugri   v. 

TheCollectorof  POONA L  L. 

Bep.  6  Bom.  209. 
See    Pensions    Act   ZXIIL    of 
1871.  1. 

Vaughan  v.  Weldon L.  B.  10  C.  P.  48. 

Followed  in  Laljee  Lall  v.  Hardey  Na- 

RAiN I  L.  Bep.  9  Cal.  105;  11 

Cal.  Bep.  125. 
See  Jurisdiction.  7. 

Vellanki    Venkata     Krishna    v.   Venkata 
Rama  Lakshmi  ....  I.  L.  Bep.  1  Mad. 

174. 
Followed  in  Jamnabai  v.  Raychund  Na- 
HALCHAND...L  L.  Bop.  7  Bom.  225. 
See  Hindu  Law— Adoption.  14. 

Vithal  Janardhan  v.  Vithojirav    Putlaji- 

RAV L  L.  Bep.  6  Bom.  586. 

Followed  in  Ishwardas     Jugjivandas    v. 

DosiBAi I.  L.  Bep.  7  Bom.  316. 

See  Limitation.  127. 

Waterlow  v.  Sharp L.  B.  8  Eq.  501. 

Followed  in  The  Medla  Tea  Co.,  Kernot 

V.  Walton 1,  L.  Bep.  9  Cal.  14. 

See  Company.  2. 

Wise  v.  Ameeronissa  Khatoon...L.  B.  7  L 

A.  73 ;  6  Cal.  Bep.  249. 

Followed   in  Debi  Churn  Boido  v.  Issur 

Chunder  Manjee...L  L.  Bep.  9  Cal. 

39. 
And  Ertaza  Hossein  v.  Bany  Mistry...L 
L.  Bep.  9  Cal.  130. 
See  Ejectment.  3.  Sa* 


CORRIGENDA. 


Col.  17.     IJne  14  from  the  bottom,  for  ^  Mad.,  ,  Col.  209.     Line  2  from  top,  for  8  All.,  readS  Cal. 

read  6  Mad.  i  Col.  972.     In    the    reference    under    Practice — 

Col.  92.     Line    13   from   the   top,  for  Appeal—  !  Civil  6a,  for  L  L.  R.  6  Mad.  138S,  read  I.  L. 

Civil  8,  read  Appeal  -Civil  6a.  '  R.  6  Mad.  83. 
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DIGEST  OF  THE  INDIAN  LAW  REPORTS 


AND 


LAW   EEPORTS  INDIAN   APPEALS  AND   THE 
CALCUTTA  LAW   REPORTS. 


UP  TO   DECEMBER  1883. 


(   1   ) 

ABANDONMENT    OF     EXCESS 
YONB  JT7BISDICTI0N 

8BCAI4L  CAUSE  COURT. 


BE- 
OF 


—  Suit  for  such   Excess  after  Extension  of 
Jurisdiction. 
See  Small  Cause  Court— Presidency 
Town.  8. 

SiMSON  V.  GoRA  Chand I.  L. 

Bep.  9  CaL  478. 

ABANBONMKNT  BY  MIBASIDAB. 

I.  —  ReliftquishmetU  of  Patta,  Effect 
ef—Crani  of  Patta  to  Stranger — Jurisdiction  of 
Ciril  Court.'] — Where  a  Mirasidar  ceases  to 
cultivate  assessed  lands  within  his  mirasi  estate, 
or  Defects  to  cultivate  culturable  waste,  the 
Government  is  at  liberty  to  issue  pattas  of  those 
^ds  to  any  straoger  who- will  undertake  to  pay 
tile  assessnient.  Where  there  has  been  a  mere 
reUoquishment  of  the  revenue  engagement  by 
tht  Mirasidar  he  does  not  lose  his  mirasi  right. 
He  retains  that  right,  and  in  virtue  of  it  in  some 
villages,  is,  by  custom,  authorized  to  collect, 
even  from  the  raiyats  under  engagement  to  the 
Government,  certain  mirasi  dues. 

Of  coarse  the  Mirasidar  may  so  relinquish  land 
M  by  him  as  to  warrant  the  inference  that  he 
^  abandoned  any  mirasi  rights  he  possesses  in 
H,  but  this  inference  is  not  to  be  drawn  from  a 
B>eTe  relinquishment  of  the  revenue  engagement, 
^r  is  it  to  be  inferred,  from  the  issue  of  pattas 
to  strangers  by  the  State,  that  the  Government 
^  claimed  a  forfeiture  of  the  mirasi  right. 
1 
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ABANDONMENT    BY     MIBASIDAB 

—'Contd. 
Since  the  introduction  .'of  the  Raiyatwari 
settlement,  these  pattas  will,  unless  •  reservation 
is  made  to  the  contrary,  be  construed  to  enure 
so  long  as  the  raiyat  pays  to  the  State  the 
revenue  he  has  engaged  to  pay. 

Where  the  Mirasidars  of  a  village  have  relin- 
quished their  pattas  for  lands  in  the  village,  and 
the  Revenue  authorities  have  granted  pattas 
thereof  to  others,  a  Civil  Court  cannot  compel 
the  Revenue  authorities  to  grant  a  patta  to  the 
Mirasidars,  although  they  may  have,  under  the 
Darkhast  rules,,  a  preferential  right. 

Quceref  whether  a  Mirasidar  can,  even  with 
the  Collector's  consent,  relinquish  his  patta  for 
one  year  only,  Subbaraya  Mudali  v.  The  Sub- 
Collector  of  CHINGLEPUT...I.  L.  B,ep.  6  Mad. 
808, 1888.  Turner,  CJ.,  and  Innes,  J. 
ABANDONMENT  OF  TENURE. 

See  Landlord  and  Tenant.  20. 20a. 
20b.  24.  29. 
ABATEMENT  OF  APPEAL. 
See  Abatement  of  Suit.  1. 

Padarath  V,  Raja  Ram...L  L. 
Bep.  4  AU.  285. 
—  Appeal  from  Order  for. 

See  Appeal— CiviL  16. 

Ahmad  v.  Mata...L  L.  Bep.  8 
All.  844. 

Costs  of  Respondent. 

See  Costs.  4. 

Rajmonee   d.  Chunder  Kant... 
LL.  Bep.  8  CaL  440* 
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ABATEMENT  OF  AFFBAJs^contd. 

1.  —  Death  of  Respondent — Legal  Repre- 
sentative."]— A  respondent  having  died,  a  condi- 
tional order  substituting  the  name  of  his  alleged 
representative  on  the  record  was  made  on  the 
application  of  the  appellant.  That  order  was 
cancelled  on  the  application  of  another  person, 
who  satisfied  the  Court  that  he,  and  not  the 
person  conditionally  substituted,  was  the  real 
representative  of  the  deceased  respondent.  The 
real  representative  asked  to  have  his  name 
put  on  the  record,  but  the  appellant  made  no 
further  application  : — 

Held^  that  the  Court  had  no  power  to  substitute 
the  name  of  the  applicant  on  the  record  without 
an  application  on  the  part  of  the  appellant,  and 
there  having  been  no  application  by  the  latter 
to  complete  the  record,  the  appeal  abated. 
Sadhu  Sarun  Singh  v.  Dwarka  Singh. ..12 

Cal.  Bep.  45,  1883.  Mitter  and  Maclean,  JJ. 

ABATEMENT  OF  BENT. 

1,  Patni,   Sale  of,  under   Beng,   Reg, 

VIII.  Of  iBig—Land  Taken  for  Public  Pur- 
poses —  Compensation  Paid  to  Patnidar."]  The 
purchaser  of  a  patni  at  a  sale  under  Bengal  Regu- 
lation VIII.  of  1819  is  not  entitled  to  abatement 
of  rent  in  respect  of  land  taken  up  by  Govern- 
ment for  public  purposes,  the  whole  of  the  com- 
pensation for  which  has  been  paid  to  the  de- 
faulting patnidar  in  consequence  of  the  zemindar 
declaring  his  intention  of  not  granting  any 
abatement  of  rent  in  respect  of  such  land.  The 
provisions  of  the  patni  sale  law  by  which  the 
purchaser  at  a  patni  sale  is  entitled  to  receive 
the  tenure,  as  it  was  at  the  time  of  its  creation, 
do  not  apply  to  such  a  case  ;  they  were  intended 
for  the  protection  of  the  zemindar  in  whose 
interest  it  was  that  the  purchaser  would  receive 
the  patni  free  from  all  incumbrances  created 
by  the  defaulting  patnidar. 

The  purchaser  in  such  a  case  must  be  deemed 
to  have  had  notice  of  the  proceedings  under  the 
Land  Acquisition  Act,  and  it  would  be  therefore 
incumbent  on  him,  before  purchasing,  to  make 
proper  inquiry  regarding  his  position  in  con- 
sequence of  those  proceedings.  Feari  Mohun 
MooKERji  V,  AuDniRAj   Aftab  Chand 10 

CaL  Bep.  626, 1882.  Prinsep  and  Bose,  JJ. 

2. Land  Taken  for  Public  Purposes^ 

Kabuliatf  Construction  of — Apportionment  of 
Compensation  between  Zemindar  and  Patnidar.'] 
Where  a  patni  lease  provided  that  the  compen- 


ABATEMENT  OF  BENT— ron/<f. 

sation  paid  by  Government  for  any  of  the  land 
demised  that  might  be  taken  for  public  pur- 
poses, should  be  divided  between  the  zemindar 
and  patnidar  in  equal  shares,  and  then  contained 
an  agreement  by  the  patnidar  in  the  following 
terms :  "  I  shall  make  no  objection  on  the  score 
of  diluvion  or  any  other  cause  to  pay  the  rent 
fixed  or  reserved  by  this  kabuliat,"  and  part  of 
the  land  demised  was  taken  by  Government,  and 
the  compensation  divided  as  agreed : — 

Held^  in  a  suit  for  rent,  that  the  taking  of  land 
for  public  purposes  was  not  a  cause  ejusdem 
generis  with  diluvion  within  the  meaning  of  the 
above  clause,  and  that  the  clause  relating  to  the 
division  of  the  compensation  money  was  merely 
an  agreement  as  to  its  apportionment,  and  did  not 
lay  down  any  rule  between  the  parties  as  to  abate- 
ment of  rent,  which  must  be  taken  to  be  left  lo 
the  general  law  of  the  country ;  and,  therefore, 
the  patnidar  having  suffered  a  diminution  of  the 
area  demised  to  him,  was  entitled  to  an  abate- 
ment of  his  patni  rent.  Uma  Sunker  Shikar  v. 
Tarini  Churn  Singh. .. I.  L.Bep.  9  Cal.  671; 
11  Cal.  Bep.  367, 1882.  Field  and  Narris,  JJ. 

ABATEMENT  OF  SUIT. 

See  Limitation.  4. 

Rhusalbai   V,  Kabhai  ...  I.  L. 
Bep.  6  Bom*  26. 

Appeal  from  Order  for. 

See  Limitation.  103. 

Benode  v.  Sharat...!.  L.  Bep. 
8  Cal.  837. 

L Undivided  Family— Minor  Member, 

Suit  by,  to  set  Aside  Alienation  by  Father — Death 
of  Plaintiff.]  Where  Ta  minor  member  of  an  un- 
divided Hindu  (Mitakshara)  family,  on  whose 
behalf  a  suit  has  been  instituted  by  his  mother 
and  guardian  to  recover  his  share  of  ancestral 
property  alleged  to  have  been  improperly  alien- 
ated by  his  father,  dies  pending  the  suit  or  the 
appeal  in  the  suit,  no  right  to  sue  survives  to  his 
mother,  but  the  suit  will  abate,  notwithstand- 
ing that  the  defendant  in  such  suit  may  himself 
have  caused  the  mother  to  be  brought  on  the 
record  in  appeal  as  the  heir  and  legal  repre- 
sentative of  the  deceased  minor,  as  his  doing 
so  will  not  estop  him  from  denying  her  status 
to  continue  the  suit.  Padarath  Singh  v.  Raja 
RAM...L  L.  Bep.  4  All.  285,  1882.  Straight 
and  Brodhurst,  JJ. 
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ABATEMENT  OP  SVlT—conid, 

2. Death  of  Defendant  —  Omission  to 

Substitute  Representative — Subsequent  Suit 
against  Heir— Act  VIII.  of  1859— i4r/  ^-  of  1877, 
S  n\—Res  Judicata — Apportionment  of  Mort- 
gage.] A  mortgagee,  while  Act  VIII.  of  1859  was 
in  force,  sued  to  enforce  his  mortgage  against 
the  mortgagor  and  against/!.,  who  had  purchased 
the  mortgagor's  right,  title,  and  interest  in  a  por- 
tion of  the  property  mortgaged,  in  execution  of  a 
money-decree  obtained  against  him  subsequently 
to  the  mortgage.  Pending  this  suit  A.  died,  but 
the  suit  was  not  revived  against  his  representa- 
tives. The  plaintiff  purchased  the  mortgaged 
property  at  a  sale  in  execution  of  the  decree 
obtained  by  the  mortgagee  on  the  mortgage. 

In  a  suit  by  the  plaintiff  against  the  repre- 
sentative of  A.  for  the  property  purchased  and 
for  general  relief,  it  was  contended  that  the 
mortgage  suit  was  a  bar  to  the  present  suit,  and 
that  the  claim  under  the  mortgage  had  become 
resj'uditata;  and  that  the  mortgagee  having 
omitted  to  make  A.^s  representative  a  party  to 
the  suit  so  as  to  bind  him  by  the  decree,  was  not 
entitled  to  bring  a  second  suit  against  him  : — 

Held,  that  if  the  former  suit  on  the  mortgage 
l»cl  been  instituted  after  Act  X.  of  1877  came 
into  forcci  the  contention  would  have  been 
soond,  having  regard  to  ^371  of  that  Act;  but 
,  no  such  express  provision  was  contained  in  Act 
Vni.  of  1859  ;  that  Code  did  not  expressly  pro- 
vide that  when  a  suit  abates,  as  regards  the 
defendants  or  one  of  the  defendants,  no  fresh 
suit  should  be  brought  on  the  same  cause  of 
action.  In  the  absence  of  these  provisions,  it 
could  not  be  said  that,  under  the  former  Code, 
the  abatement  of  a  suit  had  the  effect  which  is 
DOW  given  to  it  by  the  express  provisions  of  $  371 
<rfActX.  of  1877.  The  present  suit,  therefore, 
conkJ  only  be  barred  if  the  subject-matter 
of  it  was  res  juSicata.  But  in  order  to  make  a 
inatter  res  judicata^  it  must  have  been  decided 
or  determined  in  the  former  suit  between  the 
parties  to  the  second  suit  or  parties  under  whom 
they  claim.  It  was  not  possible  to  say  that  this 
matter  had  been  decided  in  the  former  suit  be- 
tween the  mortgagee  and  A.,  who  was  dead,  or 
the  representatives  of  A.^  who  were  not  parties 
to  the  suit  when  the  judgment  was  delivered  and 
^^  decree  made.  The  present  suit  therefore 
»as  not  barred. 

Held,  also,  that  the  defendants  were  not  bound 
^  the  decree  in  the  mortgage  suit,  and  that  the 
P^wcnt  suit  might  fairly  be  regarded  as  in  the 


ABATEMENT  OP  SXTIT-fc^ftf. 
nature  of  a  supplementary  suit  brought  for  the 
purpose  of  binding  the  mortgagor's  assigns.  In 
this  view,  their  Lordships  considered  that  it  had 
been  properly  directed  that  such  portion  of  the 
mortgage  debt  as  might  fairly  be  cast  on  the 
part  purchased  by  ^^  should  be  declared  to  be  a 
lien  thereon  and  recoverable  by  the  sale  thereof. 
Bepin  Behari  Bundopadhya  V,  Brojo   Nath 

MooitHOPADHYA I.  L.  Rcp.  8  Cal.  857, 

1882;  10    CaL   Bep.   229.  McDonnell,  and 

Field,]]. 
S.  C.  under  Hindu  Law—Adoption. 
6. 

ABDUCTION    AND    SEDUCTION    OF 
DAUGHTER. 

Damages — Right  to  Sue. 

See  Bight  to  Sue.  15. 

Ram  Lai.  v.  Tuka  Ram. ..I.  L. 
Bep.  4  AU.  97. 

ABETMENT. 

of  Bigamy. 

5^^  Penal  Code,  §  494.  1. 

Empress  v.  Umi L  L.  Bep. 

6  Bom.  129. 

of  Execution  of  Unstamped  Document. 

5f^  Stamp.  10. 

Empress  i;.jANKi... 1. 1#.  Bep.  7 
Bom*  82w 
—  of  Extortion. 

See  Abetment.  1. 

of    False    Charge — Giving    Evidence    in 

Support. 
See  Abetment.  2. 

of  Kidnapping. 

5^ff  Kidnapping.  1. 

Prankrishna I.  L.  Bep.  8 

CaL  969. 

1. Of  Extortion  —  Village  Ckowkidar.'] 

The  mere  fact  that  the  offence  of  extortion  un- 
der S  384  of  the  Penal  Code  is  committed  in 
the  presence  of  the  village  chowkidar,  without 
eliciting  any  disapproval  on  his  part,  and  his. 
omission  to  report  the  offence,  will  not  make 
him  liable  as  an  abettor.  In  the  matter  of  the 
Petition  of  Gopal  Chunder  Sirdar...!.  L. 
Bep.  8  CaL  728,1882;  U  CaL  Bep.  223. 
McDonnell  aiTid  Field,  ]]. 

2.  — —  Of  Fake  C/rar^tf.]— There  can  be 
no  abetment  of  an  offence  after  it  has  been  com- 
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ABETMENT— ron/^. 

mitted,  and  therefore  mere  proof  that  an  accused 
person  has  given  evidence  in  support  pf  a  false 
complaint,  is  no  evidence  that  he  abetted  the 
institution    of    it.    In    the    matter    of  Jugut 

MoHiNi  Dassee local. Bep.  4,  1881. 

McDonnell  and  Tottenham,  J  J. 
S.  C.  under  Procedure— OriminaL 

87. 
And  Sanction  to  Prosecute.  6. 

ABSOONDINa  AOGTTSED. 

'  Evidence  Taken  in  Absence  of— Committal 

on» 
See  Procedure— Oriminal.  48. 

Empress  «.  Sagambur...12  Oal 
Bep.  120 

ABscoNDnra  to  avoid  sebvice 

OF  SXTMMONS. 

See  Penal  Oode^  §  172. 1. 

Srinivasa  v.  The  Queen.. . I.  L 
Bep.  4  Mad.  398. 

ABSCONDING  OFFENDEB. 

Sale  of  Property  of — ^After  prior  Sale  in 

Execution  of  Decree  against. 
See  Criminal  Procedure  Code,  Act 
X.  of  1872,  §172.1. 
GoLAM    Abed   v.  Tools eeram 
I.  L.  Bep.  9  Cal.  861. 

ABSENCE    OF     DEFENDANT    FBOM 
BBTTISH  INDIA. 

Effect  of. 

See  Limitation.  8.  8a. 

Narronjiv.  Mugnirum I.  L. 

Bep.  6.  Bom.  103. 

Brake  v.  Davis. ..I.  L.  Bep.  4 

AIL  580. 

ABSOLUTE   ESTATE   OB   LIFE    IN- 

TEBEST. 

See  Hindu  Law— Gift.  8. 

Ram  Narain  v.  Peary  Bhugut... 
L  L.  Bep.  9.  CaL  880. 

ABSOLUTE  GIFT  OB  LIFE  ESTATE. 
See  Hindu  Law— ^^11.  6.  6a. 

Kumar  Tarakeshwar,  r.  Kumar 

Shoshi L.  Bep.  10. 

L  A.  51. 

KULUANBUTTI  W.  TULAPAL 11 

CaL  Bep.  209. 
See  Mahomedan  Law— Gift.  5. 

Nasir  v.  SUOHRA...I.    L.  Bep. 
5  AU.  605. 


ACCOMMODATION  ACCEPTOB. 

Right  of — on  Payment  to  Indorsee. 

See  Hundi.  2. 

Nand   Ram  v.  Sitla  Prasad. I. 
L.  Bep.  5  AU.  484. 

ACCOUNT  IN  BEDEMPTION  SUIT. 

Mortgagee  Overpaid. 

See  Mortgage.  40. 

Janoji  v.  Janoji L  L.  Bep.  7 

Bom.  185. 

—  Onus  Probandi. 

See  Mortgage.  12. 

Ganga  v.  BAYAJI...I.  L.  Bep.  6 
Bom.  669. 
ACCOUNTS. 

Limitation. 

See  Limitation.  24  b. 

Hemanginiv.   Nobin.  Chand...I. 
L.  Bep.  8  Cal.  788. 

Mortgage— Suit    by    Prior    Mortgagee- 
Puisne  Mortgagee  how  far  Bound. 
See  Mortgage.  34. 

Sakana  v.  Viruparshapa...!.  L. 
Bep.  7  Bom.  146. 
— •  Re-opening. 

5>f  Dekkhan  Agriculturists'  Belief 
Act  XVn.  of  1870,  §  18.  1. 

Tatya  «f.  Bapu I.  L.  Bep.  7 

Bom.  330. 

ACCOUNTS,       OOMMISSIdNEB        TO 
EXAMINE. 

—  Remuneration  of^Dismissal  of  Suit    for 

Failure  to  Pay. 
See  Procedure— CiviL  7. 

Ragava  v.  VEDANTA...L  L.  Bep. 
8  Mad.  209. 

ACCOUNT  STATED. 

See  Limitation.  46.  46a.  189. 

Ramji  v.  Dharma L  L,  Bep. 

6  Bom.  683. 

Nahanibai   9.  Nathu L   L. 

Bep.  7  Bom.  414. 

Hbmchand  «•  VoHRA  Raji...I.  L. 

Bep.  7  Bonu  076. 

—  Bond  for  Balance — Suit  on  Account  Stated. 

See  Contract.  8. 

SiROAR  KUAR  V.   ChANDRAWATI... 

L  L.  Bep.  4  AIL  834. 

— ^  Stamped  Subsequently. 
See  Evidence.  19. 

Kau  Churn    v.   Nobo  Kristo... 
9  CaL  Bep.  272. 


Digitized  by 


Google 


(     9     ) 


DIGEST  OF  CASES. 


(    10    ) 


ACCRETION. 

Enhancement  of  Rent. 

See  Enhancement  of  Bent.  9. 

HuRKo  V.  GOPEE...10  CaL  Rep. 

559. 

See  Landlord  and  Tenant.  27. 

Brojendra  v.  W00PENDRA...I.  L. 

Rep.SCal.  706. 

ACCBITED  ANBOBIGINAL  SHARES 
WHEN  PASS  XTNBEBOIFT  OVER 
See  Hindu  Law— WiU.  6. 

Kumar   Tarareshwar  v.  Kumar 
SH0SH1...L.  Rep.  10  L  A. 
51. 
ACCXJHXTLATIONS. 

—  Hindu  Widow's  Right  to— of    Husband's 
Estate. 
See  Hindu  Law— Stridhan.  2. 

Anundt'.  N1LMONEY...L  L.  Rep. 
9  CaL  758. 

ACCUSED  PERSON- EVIDENCE  OF. 
See  Evidence.  82. 

MOHESH     Ch  UNDER     «.     MoHESH 

CHUNDER...10  Cal.  Rep.  553. 

ACCUSED        PERSON,        EVIDENCE 
TAXEIT  IN  ABSENCE  OF. 

- —  Committal  on. 

See  Procedure— Criminal.  48. 

Empress  9.  Sagambar...12  Cal. 
Rep.  120. 

ACCUSED  PERSON,  STATEMENT  BY. 
— -  Right  to  make. 

See  Procedure— Criminal.  89. 
Aboul 10  CaL  Rep.  54. 

AGKNOWLEDOHENT  OF  DEBT. 

— —  Account  Stated. 

See  Limitation.  46.  46a.  189. 
Ramji  v.   Dharma...!.  L.  Rep. 

6  Bom.  683. 
Nahanibai  v.  NATHU...L  L.  Bep. 

7  Bom.  414. 
Hbmchand  v.  Vohra  RAJ1...L  L. 

Bep.  7  Bom.  515. 

Endorsement  on  Decree  of  Payment  Out 

of  Court  not  Certified  to  Court 
See  Lixnitation.  107. 

Janki  Prasad  v.  Grulam  Ali...L 
L.  Rep.  6  AIL  201. 


ACKNOWLEDOMENT  OF  DEBT— r^ff/tf. 

by  Manager  of  Undivided  Hindu  Family. 

See  Limitation.  47. 

CHINNAYAW.GURUNATHAM...L  L. 

Bep.  5  Mad.  169. 

Petition  Signed  by  Pleader. 

5^^  Limitation.  48.  48a.  50. 

Ram  Coomar  v.  Jakur  Au..X 

L.  Bep.  8  CaL  716.. 

ToRBB  V.  Mahomed... I.  L.  Bep. 

9  CaL  780. 

Rama  v,  Venkatbsa«..L  L.  Bep. 

5  Mad.  171. 

—  Promissory  Note  in  Respect  of — Stamp — 

Evidence. 
5^  Evidence.  7. 

HiRA  Lal  v.  Datta  D1N...L  L. 
Bep.  4  AIL  185. 

Signature  by  Agent.  . 

See  Limitation.  189. 

Hemchand   V,   Vohra    Raji...L 
L.  Bep.  7  Bom.  515. 

—  Stamp. 

See  Evidence.  7a. 

BiNjA  V.  Raj  Mohun...I.  L.  Bep* 
8  CaL  282. 

ACKNOWLEDaMENT  OF  LIABILITY 
UNDEB  DIFFEBENT  BIOHT 
FBOM  THAT  CLAIMED. 

See  Limitation.  118. 

Vbnkataramanayta    v.     Srini- 

VASA L  L.  Bep.  6  Mad. 

182. 

ACKNOWLEDGMENT   OF-  MOBTGA- 
GOB'S  TITLE. 
See  Limitation.  49.  49a.  185. 

MUKHANNI     V.    MaNAU I.    L. 

Bep.  5  Mad.  182. 

Ram  Das  v,  Birjnundun...L  L. 

Bep.  9  Cal.  616. 

Somayajipad  V,    Nanduvakat... 

L  L.  Bep.  6  Mad.  825. 

ACKNOWLEDGMENT    OF    PABENT- 
AGE. 
See  Mahomedan  Law— Presump-^ 
tion  of  Legitimacy.  1. 
NawabMuhamadv.  Musst.  Lal- 

u L.  Rep.  9  L  A.  8  ;  L 

L.  Rep.  8  CaL  422. 
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ACKNOWLEDGMENT  OP  RECEIPT  OP 
CONSIDEBATION  ON  ACCOUNT 
OP  SALE  OP  LAND. 

See  Registration.  16. 

Ramasami  V,  Ramasami L  L. 

Rep.  0  Mad.  115. 
ACaXJIESCENCE. 

See  Arbitration.  1. 

KUPU    V-    VENKATARAMAYYAR...L 

L.  Rep.  4  Mad.  311. 
See  Buildings.  2. 

NocuRY  V.  61NDABUN...L  L.  Rep. 
8  CaL  708. 
See  Landlord  and  Tenant.  37.  39. 

MOYNA   MiSSERv.   RUPIKUN L 

L.  Rep.  y  CaL  609. 

JUDOONATHiF.  SCHOENE,    KiLBURN 

&  C0....L  L.  Rep.  9  Cal. 
671. 
^  ACaXTITTAL. 

—  Appeal  from. 

See  Appeal— Criminal.  2. 

Empress  v.  Gayadin...!.  L.  Rep. 
4  All.  148. 

1. Revision— Act  X.  0/  1872,  $  297.] 

The  High  Court,  as  a  Court  of  Revision,  will  not 
interfere  with  an  order  of  acquittal. 

In  re  The  Municipal  Committee  of  Dacca 
V.  HxNGOo  RAJ...L  L.  Rep.8.  CaL  895, 1882. 
Prinsep  and  O'Kinealy,  ]]. 
ACT  JX  OF  1887. 

See  English  Law.  1. 

MiTHiBAi  9.  L1MJI...L  L.  Rep. 
6  Bom.  151. 
ACT  XIX.  OF  1838. 

§13.       . 

1. Oroner    of   Harbour    Craft    Omit- 

ting  to  Produce  Certificate  of  Registry^  The 
Legislature,  when  it  enacted  in  $  13  of  Act  XIX. 
of  1838  that  persons  who  committed  certain 
acts  should  be  **  subject  to  a  fine  of  ten  times 
the  amount  of  fees"  or  *'  subject  to  a  fine  of  10 
Rupees,"  intended  that  the  penalties  specified 
should  be  inflicted  in  full. 

The  owner  of  a  harbour  craft  having  been 
fined  Rs.  2  for  omitting  to  produce  a  certificate 
of  registry,  when  demanded  by  the  Customs 
authorities,  the  High  Court  annulled  the  sen- 
tence as  being  illegal,  and  inflicted  the  full 
penalty  of  Rs.  la  Empress  ».  Mhasnya  Rama. 
L  L.  Rep.  7  Bom.  280,  1883.  MeHill,  Kem- 
bell  and  Pinhey,  J  J. 


ACT  XHL  OF  1839. 

1. Procedure.']     Where  an   order  has 

been  made  by  a  Magistrate  under  §  2,  Act  XIII. 
of  1839,  for  the  fulfilment  of  a  labour  contract,  a 
conviction  and  sentence  for  disobeying  such  or- 
der without  complaint  made,  and  without  taking 
statements  from  the  accused,  is  illegal,  though 
the  accused,  before  the  order  was  made,  may 
have  stated  their  inability  to  perform  the  con- 
tract Srinivasa  Mudau  v.  Ponnambalam... 
I.  L.  Rep.  5  Mad.  376,  1882. 
Ai.  Ayyar  and  Tarrant,  JJ. 

2  Breach   of  Contract  by    Artificers^ 

Workmen  and  Labourers,']  Act  Xlll.of  1839  does 
not  apply  to  a  contract  whereby  a  person  in 
consideration  of  an  advance  of  money  binds 
himself  to  another  to  render  *'  service  for  agri- 
cultural and  other  purposes  "  for  one  year. 
Empress  V.  Bhagwan  Bhivsan...L  L.  Rep.  7 
Bom.  879,   1883.    Kemball  and  Pinhey,  JJ. 

ACT  Xvn.  OF  1840. 

1. Sentence,"]   A  sentence  of  imprison- 
ment in  default  of  payment  of  a  fine  imposed 
under  Act  XVII.  of  1840  is  illegal.    The  Queen 
V.  AMIRTAM...L  L.  R.  4  Mad.  835,   1881. 
Innes  and  JCindersley,  J  J. 

ACT  IX  OF  1860. 

§28. 

See  Small  Cause  Court,  Presidency 
Town.  2. 
Chundek  Churn  v.  Eduljke...L 
L.  Rep.  8  Cal.  678. 

§93. 

See  Small  Cause  Court,  Presidency 
.  Town.  1. 

Muhammad  9.  George   I.  I«. 

Rep.  4  Mad.  885. 
ACT  XVin.  OF  1850. 

5ef  Illegal  Arrest.  1. 

Sinclair  V.  BROUGHTON...L.  Rep. 

9  I.  A.  152 ;  I.  L.  Rep. 

9  Cal.  841. 

ACT  XVin.  OF  1854.      

See  Railway  Act  ZVIII.  of  1864. 

ACT  XXVni.  OF  1855. 

§2. 

See  Interest.  1.  5.  6. 

Bandaru  v.  Atchamayamma...L 
L.  Rep.  3  Had.  125. 

SURJIYA    V,    SiRDHARRY I.    I,, 

Rep.  9  CaL  825. 

Hbt  Narain  9.  Ram  Dein...I.  Ij. 

Rep.  9  CaL  871. 
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ACT  XXVin.  OP  IMt^contd. 

—  §7. 

Sfe  Mortgage.  44. 

Mahtabv.  Collector  of  Shahja- 
HANPUR...L  L.  Bep.  5  AIL 
419. 
ACT  XV.  OF  1856. 

—  §3- 

See  Custody  of  Infant.  1. 

Khushali  V,  Rani. ..I.  L.  Bep. 
4  AU.  195. 
ACT  XXXIV.  OF  1858. 

See  Lunacy.  1. 

C0WASJ1...I.  L.Itep.  7  Bom.  15. 

ACTXXXV.  OF1858* 

—  §§3.4. 

See  Appeal— CiviL  24. 

Mahomed     Busheerut  ...  I.   L. 
Bep.  8  CaL  263. 

—  §  22. 

See  Appeal— Civil.  24. 

Mahomed  Busheerut I.   L. 

Bep.  8  Cal.  263. 
ACTXXXVL  OF  1858. 

See  Illegal  Arrest.  1. 

Sinclair  v.  Broughton...L.  Bep. 
9  I.  A.  152 ;  I.  L.  Bep. 
9  Cal.  841. 
ACT  XL.  OF  1858. 

— •  l§  ^  3 — Minor    Member    of   Undivided 
Hindu  Family,  Certificate  of  Administra- 
tion of  Estate  of. 
See  Hindu  Law— Undivided  Fa- 
mily. 1. 
DooRGA  Pbrsad  V*  Kesho  Per- 
SAD...L.  Bep.  9  L  A.  27; 
L  L.  Bep.  8  CaL  656. 
—§3. 

See  Kahomedan  Law— Wakf  .  4. 
Lucumiput  V.  Amir..  I.  L.  Bep. 
9  CaL  176. 

" — 'i  3— Minor,  Suit  Against,  or  on  Behalf  of. 

See  Procedure— CiviL  9. 10.  lOa. 

Pirthi  V,  L0BHAN...L  L.  Bep.  4 

A11.1. 

Kbdar  Nath  9.  Debi  D1N...I.  L. 

Bep.  4  AIL  165. 

Janki  v.  Dharam  Chand...L  L. 

Bep.  4  All.  177. 


ACT  XL.  OF  ISSS-contd. 

§  18. 

See  Alienation  by  Guardian.  1.  2. 
8. 

Manji  v.  Tara I.  L.  Bep.  3 

All.  852. 

Til  Koer  r.  Roy  Anund...10  Cal. 

Bep.  547* 

BucHRAj  V'  Ram  Kishen 11 

CaL  Bep.  345. 

§  19. 

See  Procedure— CiviL  9. 

Pirthi  v.  Lobhan...I.  L.  Bep.  4 
All.  1. 

§  21. 

See  Certificate  of  Administration. 
3. 

Deoram  9.  Parusman 12  CaL 

Bep.  546. 
ACT  VnL  OF  1859. 

See  Civil  Procedure  Code,  Act  VIII. 
of  1859. 

ACT  X.  OF  1859. 

—  Inapplicable  to  Assam. 

See  Bight  of  Occupancy.  4, 

Prasidha  v.  Man  Koch I.  L. 

Bep.  9  CaL  830 ;  11  CaL 
Bep.  554* 

§23. 

See  Jiirisdiction.  39. 

Bhuowan^j.  Manick L  L. 

Bep.  9  CaL  883 ;  11  CaL 
Bep.  577. 

§77- 

1. jRes  judicata.']     An    order   made, 

whether  originally  or  on  appeal,  under  f  77  of 
Act  X.  of  1859,  is  not  final  so  as  to  oust  the 
jurisdiction  of  the  Civil  Court  in  a  suit  instituted 
within  the  year  from  the  date  of  the  order. 
Mahomed  Afsaruddin  v.  Bir  Chunder  Ma- 
NIKVA...IO  CaL  Bep.  416, 1882.     Morris  and 

aKinealy,  JJ. 

ACT  XI.  OF  1859. 

§6. 

See  Sale  for  Arrears  of  Bevenue. 
2.3. 

Balmokoond  v.  Jirjudhun L 

L.  Bep.  9.  CaL  271. 

Secretary  of  State  v.   Rash- 

BEHARY...I.  L.  Bep.  9.  CaL 

591. 
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ACT  XL  OF  lS69^contd. 

§9. 

See'ELiglitto&ue.22. 

Kristo    v.  Kaliprosono...!.   L. 
Bep.  8  Gal.  402. 

§  13- 

See  Bight  to  Sue.  22. 

Kristo  Mohinee  v,  Kaliprosono. 
I.  li.  Bep.  8  Gal.  402. 

§28. 

See  Sale  for  Arrears  of  Bevenue.  2. 

BaL  MoKOOND    V,    JlRJUDHUN 

I.  L.  Bep.  9  CaL  271. 

%33' 

SeeS&le  for  Arrears  of  Bevenue.  3. 

Secretary  of  State  v.   Rash- 

BEHARY...L  L.  Bep.  9  CaL 

591. 

§35- 

5^  Sale  for  Arrears  of  Bevenue.  2. 

BaL     MoKOOND    9.     JlRJUDHUN... 

I.  L.  Bep.  9  Cal.  271. 

§37- 

See  Sale  for  Arrears  of  Bevenue.  1. 

AjGUR  V.  AsMUT  ...  L  L.  Bep.  8 

Cal.  110. 

§39. 

1.  — —  Registration  of  Tenure — Evidence,'] 
The  fact  that  a  tenure  is  registered  in  the  com- 
mon registry  under  Act  XI.  of  1859,  \  39,  is 
not  of  itself  prima  facte  evidence  that  such  a 
tenure  exists.  Lukhynarain  Chittopadhya  9. 
GoRACHAND  G0SSAMY...I.  L.  Bep.  9  CaL  116, 
1882;  12  Cal.  Bep.  89.    Cunningham  and 

Tottenham^  JJ. 
S.  C.  under  Appeal— CiviL  20. 

§54. 

See  Bight  to  Sue.  22. 

Kristo  v,  Kaliprosono I.  L. 

Bep.  8  Cal.  402. 
ACT  Xrn.  OF  1869. 

§2. 

See  Procedure— Criminal.  8. 

Pollard  9.  Mothilal...!.  L.Bep. 
4  Mad.  284. 
ACT  ZIV.  OF  1859. 

See  Limitation  Act  XIV.  of  1869. 
ACT  XV.  OF  1869. 

§§  22,  34. 

See  Jurisdiction.  28a,  and  Patent. 

Petman  V,  Bull  ...L  L.  Bep.  6. 
All.  371. 


ACT  XXVn.  OF  1860. 

See  the  Cases   under  Certificate  to 
Collect  Debts. 
ACT  IX.  OF  1861. 

!• Injunction  to  Restrain  Marriage  of 

Minor-^Jurisdiction-'Custody  of  Minor.]  The 
paternal  uncle  of  a  female  Hindu  minor,  whose 
father  was  dead,  applied  to  the  District  Judge, 
under  Act  IX.  of  i86i,  for  the  custody  of  the 
minor,  and  for  an  injunction  to  prevent  the 
mother  of  the  minor  from  carrying  out  an  in- 
tended marriage.  The  District  Judge  issued  a 
temporary  injunction,  but  when  the  matter 
came  on  for  hearing  it  appeared  that  the  mar- 
riage had  taken  place  before  the  order  of  injunc- 
tion had  reached  the  parties.  The  District 
Judge  found  that  though  the  mother  was  entitled 
to  the  custody  of  the  minor,  yet  the  petitionei 
was  entitled  to  give  the  minor  in  marriage  in 
preference  to  the  mother,  and  that  the  marriage 
had  not  been  in  fact  validly  performed :  — 

Held,  that  under  Act  IX.  of  l86i,  the  District 
Judge  had  jurisdiction  to  determine  the  rights 
of  the  parties  to  give  the  minor  in  marriage  ; 
and  that,  for  the  purpose  of  deciding  whether 
the  injunction  should  issue,  he  was  justified 
in  entering  into  the  question  of  the  factum  of  the 
marriage,  though  his  finding  on  that  point  would 
have  no  effect  in  determining  its  validity. 

In    the   matter   of  the   Petition    of    Kashi 

Chunder  Sbn I.  L.Bep.  8CaL  266;  9 

Cal.  Bep.  91, 1881.  Tottenham  sind  Brougkion, 

ACT  XXm.  OF  1861. 

§11. 

See  Bight  to  Sue.  10. 

Paranjpev.  Kanade...!.  L.  BLep. 

6  Bom.  148. 
ACT  XX.  OF  1868. 

See  Bight  to  Sue.  1. 

Jan  Ali  v.  Ram  Nath I.  I*. 

Bep.  8  CaL  82. 

—  §  5— Appeal  from  Order  under. 

See  Appeal— Civil.  5. 

Sultan  Ackeni  v,  Shaik  Bava... 

L  L.  Bep.  4  Had.  J^Q5. 

§s. 

1. jurisdiction  —    Appointment     of 

Trustees.]  The  District  Courts  have  no  powtsr 
to  appoint  trustees  under  Act  XX.  of  1863,  i  S» 
upon  a  vacancy  occurring  in  the  office  of  trustee, 
unless  the  property  has  been  transferred  to  the 
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ACT  XX.  OF  TMS—cantd. 
former  trustee  under  $  4.     Ittuni  Panikkar  v 
Irani  NAMBUDRIPAD...L  L.  Bep.  3  Mad. 401. 
1881.    Innes  and  Tarrant,  J  J. 

—  §a 

1. Resignation   of  Member  of  Temple 

Committee.]  A  member  of  a  temple  committee 
appointed  under  f  8  of  Act  XX.  of  1 863  can 
resign  his  office  at  his  own  will.  Tiruvenga- 
DA  Ayyangar  v.  Rangayyangar  ..L  L.Bep.  6 
Mad.  114,  1882.     Turner,  C  J.,  and   Kin- 

dersley,  J. 

—  §14. 

See  Beligious  Endowment.  1. 

MaHALINGA    v.    VENCOBA...L     L. 

Bep.  4  Mad.  157. 

1 Jurisdiction— Lea'oe  to  Sue—Suit  by 

Ommittee.']  A  committee  appointed  under  Act 
XX  of  1863,  may,  without  the  previous  sanction 
of  the  Court,  sue  their  manager,  or  superinten- 
dent,  for  damages  for  misappropriation,  and  for 
an  injanction.  The  provisions  of  $  14  of  that 
Act  do  not  apply  to  such  suits  by  the  commit- 
tee themselves.  Puddolabh  Roy  v.  Ramgopal 
CHATTERJEB...I.  L.  Bep.  9  Cal.  138, 1882; 
llCaL  Rep.  338.  Tottenham  and  O'Kinealy,  ]]. 

2. Dismissed Dharmakarta,  Suit  against y 

h  Recover  Temple  Property — Jurisdiction  •"]  A 
soit  by  the  dharmakarta  of  a  temple  and  the 
temple  committee  to  recover  the  temple  property 
from  an  ex-dharmakarta,  who  has  been  pro- 
perly dismissed  by  the  temple  committee,  is  not 
governed  by  f  14  of  Act  XX.  of  1863,  and  is 
therefore  cognizable  by  a  Subordinate  Judge, 
ViRASAMi  Nayudu  V.  SuBBA  Rau...I.  L.  Bep 
9  Had.  64,   1882.     Innes,  C.  J.  (OfTg.),  and 

Tarrant,  J. 
ACT  XX  OP  1864. 

See  Bombay    Minor's  Act  XX.  of 
1864. 

ACT  X.  OP  1866. 

See  Indian  Sucoassion  Act  X,  of 
1866. 

ACT  XL  OP  1866. 

—  §6. 

See  Small  Cause  Court— Mofassil. 
12. 
David  V.  Grish  Chunder...!.  L. 
Bep.  9  Cal.  183. 


ACT  XI.  OP  lSe5—contd. 

§  6.  *  Aya'  or  »  Baluti,'  Suit  for. 

See  Small  Cause  Court— Mofussil.  1. 
Appana  V,  NAGIA...L    L.  Bep. 
6  Bom.  612. 
§19. 

See  Execution  of  Decree.  66. 

Umbo  Ram  9.  Daulut  Ram. ..I. 
L.  Bep.  6  AIL  664. 

§  21. 

See  Small  Cause  Court—  MofusslL 
11. 
Ratan  v.  Raohoo...!.  L.  Bep. 
8  Cal.  287. 
ACT  XX  OP  1866. 

S^e  Begristration  Act  XX  of  1866. 

ACT  XXVni.  OP  1866. 

§43- 

1. Nature  of  Questions  on  which  the 

Courts  Opinion  may  be  asked— Administrator 
of  the  Domicile,  Right  of,  to  Net  Balance  from 
Administrator  in  India.]  The  Administrator 
General  of  Bombay  having  taken  out  letters  of 
administration,  having  effect  in  the  Bombay  Pre- 
sidency, to  the  estate  of  a  deceased,  and  having 
in  his  hands  a  balance  to  the  credit  of  the  estate 
after  having  duly  administered  the  same,  was 
applied  to  for  such  balance  by  the  deceased's 
brother,  who  had  taken  out  letters  of  adminis- 
tration in  England,  and  who  claimed  to  be  the 
administrator  of  the  domicile  of  the  deceased, 
and,  as  such,  entitled  to  all  the  personal  assets 
of  his  estate  wheresoever  situate. 

The  Administrator  General  of  Bombay  being 
doubtful  whether  he  could  safely  hand  over  the 
balance  to  the  English  Administrator,  applied  by 
petition  under  f  43  of  Act  XXVIII.  of  1866,  for 
the  opinion,  advice  and  direction  of  the  Court : — 

Held,  that  it  was  no  part  of  the  duty  of  a 
Judge,  under  that  section,  to  give  any  opinion 
on  a  point  on  the  decision  of  which  might 
depend  the  question  of  right  or  title  ;  more  especi- 
ally as  if  the  opinion  were  given,  there  was  nothing 
in  that  section,-  or  elsewhere  in  the  Act,  making 
it  obligatory  on  the  Administrator  General  to 
act  in  accordance  with  it,  or  on  the  Administra- 
tor of  the  domicile  to  accept  it.  The  questions 
arising  in  the  administration  contemplated  by 
the  section  were  not  questions  of  the  character 
of  that  on  which  the  opinion  of  the  Court  was 
sought,   which  was  a 
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ACT  3CXVIII.  OP  ISee-conid. 

question  of  law,  involving  the  rights  of  parties 
ihtei'  se.    In  re  Samuel  Brbreton...!.  L.  Bep. 
7  Bom.  381,  1883.     Latham,  J. 
ACT  I.  O^   1868. 

See  General  Clauses  Act  I.  of  1868. 

ACT  I.  OF  1869. 

*""■ —  §§8,  9 — Registered    Talookdar    may    be 
Trustee. 
5p^  Declaratory  Decree.  1. 

Thakurain  RamanunDi^.  Thaku- 

RAIN  RAGHUNATH...L.Itep.  9 

I.  A.  41 ;  I.  L.  Bep.  8  Cal. 
769. 
ACT  IV.  OP  1869. 

5^^  Divorce  Act  IV.  of  1869. 

ACT  Vn.  OF  1870. 

See  Court  Fees  Act  VII.  of  1870. 

ACT  X.  OP  1870. 

See  Land  Acquisition  Act  Z.  of 
1870. 
ACT  XXI.  OF  1870. 

S^^Hindu  Wills  Act  XXL  of  1870. 
ACT  VI.  OF  1871. 
§24. 

See  Hindu  Law,  1. 

Raj  Bahadur  v.  Bishen  Dayal... 
L  L.  Eep.  3  AIL  343. 
ACT  Vin.  OP  1871. 

See  Begistration  Act  VIIL  of  1871. 
ACT  IX.  OP  1871. 

5"^^  Limitation  Act  IX.  of  1871, 
ACT  XXm.  OP  1871. 

See  Pensions  Act  ^^ttt  of  1871. 
ACT  I.  OF  1872. 

See  Evidence  Act  I.  of  1872. 
ACT   IX.  OF  1872. 

See  Contract  Act  IX.  of  1872. 
ACT  X.  OP  1872. 

See  Criminal  Procedure  Code,  Act 
X  of  1872. 

ACT  X  OP  1873. 

See  Oaths  Act  X  of  1873. 
ACT  XV.  OP  1873. 

§43- 

See  Limitation.  16. 

Brij    Mohan   v, 

Allahabad. 


Collector  of 
L  L.  Bep.  4 
All.  102,  339. 


ACT  XVn.  OP  1873. 

§  I  l—Nawab  NaaMs  Debts    Act—Kent.] 

So  far  as  the  Nawab  Nazim's  Debts  Act  is  con- 
cerned, rent  due  by  the  Nawab  is  on  the  same 
footing  as  any  other  debt  incurred  by  him,  and 
before  his  property  can  be  made  liable  to  satisfy 
a  rent  debt,  the  consent  of  the  Governor  General 
in  Council  must  first  be  obtained  to  the  issue  of 
execution.     Rookminy  Bullub   Roy  v.  Mulk 

Jamania  Begum L  L.  Eep.  9  CaL  914. 

1883;  12  Cal.  Rep.  554. 
Garth,  C.  J.,  and  Macpherson,  ]. 
S.  C.  under  Set-Off.  4. 

§  12  —  Construction  —  Naivab  Nazim's 
Debts.']  The  power  of  the  Commissioners  under 
I  12  of  the  Nawab  Nazim's  Debts  Act  XVII.  of 
1873  is  not  controlled  by  the  preamble,  but  must 
be  construed  according  to  the  plain  meaning 
of  the  language  of  the  section.  Under  that 
section  they  have  jurisdiction  to  declare  pro- 
perty  to  be  Nizamat  property  (i.  e.,  property  held 
by  the  Government  in  order  to  uphold  the  dig- 
nity of  the  Nawab  Nazim  for  the  time  being), 
notwithstanding  that,  prior  to  the  Act,  the  pro- 
perty  had  been  granted  away  by  the  Nawab 
Naxim;  and  a  suit  brought  by  a  claimant 
against  the  Government  and  such  grantee  to  re- 
cover the  property  cannot  proceed  without  the 
Nawab  Nazim  being  joined  as  a  party,  or  at  all, 
if  the  Governor  General  in  Council,  under  the 
power  conferred  on  him  by  that  Act,  refuses  to 
grant  permission  to  make  the  Nawab  Nazim  a 
party.  Omrao  Begum  v.  The  Government  of 
India... L.  Rep.  10  L  A.  39  ;  1  L.  Rep.  9 

Cal.  704, 1882 ;  12  Cal.  Rep.  696. 
ACT  XVIH.  OF  1873. 
§8. 

See  Landlord  and  Tenant.  16. 

Lachman  V.  Bal  Singh L  L 

Rep.  4  AIL  167. 
§§  8,  9. 

See  Landlord  and  Tenant.  24. 
Lalji  9.  NuRAN......!.  L.  Rep.  6 

AIL  103. 

§9. 

See  Landlord  and  Tenant.  19. 
Naik  Ram  9.  Muru...L  L.  Rep. 
4  All.  371- 

§  9—"  Transfer." 

See  Landlord  and  Tenant.  29. 
Gopal  V,  Parsotam  ..L  L.  Rep. 
6  AIL  12L 
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ACT  XVm.  OP  ISTS^contd. 

—  534. 

5^  Bee  Judicata.  39. 

Radha  v.  Salik L  Ij«  Rep.  5 

All.  245. 

—  §§36-39- 

Se»  Bes  Judicata.  17. 

Berbal  v.  Tika I.  li.  Bep.  4 

▲11.11. 

—  §76. 

See  Sale  in  Execution  of  Decree. 
20. 

MuzAFFAR  V.  Au L  Ii.  Bep. 

5  AU.  297. 

—  §93  5. 

See  Bes  Judicata.  89. 

Radha  v.  Salik...I.   I*.  Bep.  5 
All.  245. 

—  §95. 

See  Landlord  and  Tenant.  24. 

LALjitr.  Nuran. L  Ii.  Bep.  6- 

All.  103. 

—  §148. 

&^  Appeal— CiviL  14. 

KisHNA  V.  H1NGU...I.  L.  Bep. 
4  All.  237. 

—  §183. 

See  Appeal— Civil.  14. 

KisHNA  V.  H1NGU...L  L.  Bep.  4 
All.  237. 

—  §189. 

5tfff  Appeal— CiviL  14» 

KisHNA  V.  H1NGU...I.  L.  Bep.  4 
All.  237. 

j    ACT  nx.  OP  1873. 
I    — §§113,114. 
I  j^^Bes  Judicata.  39. 

i  Bateshar^..  Faiz-ul-Hasan...I. 

L.  Bep.  5  AU.  280. 

—  §§  113.  "5- 

&e  Procedure— CiviL  21. 

Ranjit  Singh  «r.  IlahiBakhsh... 
I.  L.  Bep.  5  AIL  520. 

—  S125. 

5ff^ Jurisdiction.  38. 

Ram  Prasad  v.  Dina  Kuar...I.  L. 
Bep.  4  AIL  516. 

—  §  125. 

5^<r  Partition.  1. 

ABHAI    PANDEY    t>.    BHAGWAN...I. 

L.  Bep.  3  AIL  818. 


ACT  XIX.  0P.1873— r^ffftf. 

§  205. 

5^^  Contract.  12a.' 

Collector  of  Benares  v.  Shed 
Prasad... I.  Ii,  Bep.  5  AIL 

487. 

§205. 

Sife  Parties  to  Suit.  11. 

Sheo    Dial   «.    Collector    of 

Gorakpur I:  L.  Bep.  5 

AIL  264. 
ACT  m.  OP  1874. 

See  Married   Women's  Property 
Act  IIL  of  1874. 

ACT  XI.  OF  1874. 

§6. 

See  Procedure— CrimxnaL  84. 

Dinendro L  L.  Bep.  8  Cal. 

851. 
ACT  X.  OF  1875. 

See   High   Court    Criminal  Pro- 
cedure Code,  Act  X»  of  1875. 
ACT  Xn.  OF  1875. 

§  22. 

See  IflCaster  and  Servant.  2;. 

Chun»i  Churn  ir.  Empress I. 

L.  Bep.  9  Cal.  849 ;  12  Cal. 
Bep.  508. 
ACT  X  OP  1878. 

§15. 

See  Small  Cause  Court,  HofussiL 
13. 

MusA  V.  Sayad  Gulam  I.  L. 

Bep.  7  Bom.  100. 
ACT  XI,  OP  1876. 

See  Presidency  Banks  Act  XL  of 
1876. 

ACT  L  OF  1877. 

See  Specific  Belief  Act  I.  of  1877. 

ACT  IV.  OP.  1877. 

See  Presidency  Magistrates'  Act 
IV.  of  1877. 

ACT  X.  OP  1877. 

See  Civil  Procedure  Code,  Act  X. 
of  1877. 

ACT  XVin.  OP  1877. 
See  Excise.  1. 

Brito  v.  Secretary  of  State  ... 
I.  L.  Bep.  6  Bom.  251 
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ACT  I.  OF  1878. 

§9- 

1. Opium,  Sale  of,  by  Servant — Master's 

Liability.']  Contrary  to  the  conditions  of  his 
master's  licence,  a  servant  sold  a  preparation  of 
opium  between  sunset  and  sunrise,  the  master 
not  being  present,  and  there  being  nothing  to 
show  that  he  was  aware  of,  or  in  any  way  au- 
thorised the  sale : — 

Held,  that  the  master  was  not  liable  to  a 
penalty  under  $  9  of  Act  I.  of  1878.  In  the 
Matter  o/Bhoobvs  Chundbr  Shaw...11  Cal. 

Bep.  464, 1882.  Maclean  and  ffKinealy,  JJ. 
ACT  Vn.  OF  1878. 

5^^  Forest  Act  VIL  of  1878. 
ACT  XI.  OF  1878. 

See  Arms  Act  ZL  of  1878. 
ACT  I.  OF  1870. 

—  §  137. 

See  Appeal— Civil.  40. 

Ramyan  v.  RAMAN...11  Cal.  Bep. 
480. 
ACT  IV.  OF  1879. 

See  Railway  Act  IV.  of  1879. 

ACT  Vm.  OF  1879. 

§23. 

See  Contract.  12a. 

Collector  of  Benares  9.  Sheo 

Prasad... I.  L.  Bep.  5  All. 

487. 

§  23. 

See  Parties  to  Suit.  11. 

Sheo    Dial  v.   Collector   of 

GoRAKPUR I.  L.  Bep.  5 

All.  264. 
ACT  Xn.  OF  1879. 

§  52. 

See  Court  Fees.  11. 

Mahbubanv.  UMRAO...I.  L.  Bep. 

8  Cal.  720;  11  Cal.  Bep. 

98. 

§60. 

5^6  Limitation.  4. 

Khusalbai  v.  Kabhai I.   L. 

Bep.  6  Bom.  26. 

§86. 

5^^  Limitation.  39. 

Ram  Gobind  v,   Denobundhu... 

9  CaL  Bep.  281. 

§  108. 

See  Limitation.  4. 

Khusalbai  r.  Kabhai I.  L. 

Bep.  6  Bom.  26. 


ACT  XVIL  OF  1879. 

5;?f  Dekkhan  Agriculturists' Belief 
Act  XVH.  of  1879. 

ACT  XVni.  OF  1879. 

§§  10,  32.  - 

SeeVUader,  1. 

Ganga  Dayal...L  L.  Bep.  4  AIL 
875. 
ACT  XXI.  OF  1879. 

See   Extradition     Act    XXI    of 
1879. 

ACT  V.  OF  1881. 

5«r  Probate  Act  V.  of  1881. 

ACT  xn.  OF  188L 

§2. 

See  Landlord  and  Tenant.  19. 
Naik  Ram  v.  Murli...I.  L.  Bep. 
4  Aa  871. 

§9. 

See  Landlord  and  Tenant.  19.  49. 

Naik  Ram  v.  Murli...I.  L.  Bep. 

4  All.  871. 

Kassim  Mia  v-  Bhanda  Hussain. 

I.  L.  Bep.  5  All.  616. 

— —  "  Transfer" — Usufructuary  Mortgage. 
See  Landlord  and  Tenant.  47. 
Ganga    v.   Dhurandhar...I.   L. 
Bep.  5  AU.  496. 

§14. 

See  Jurisdiction.  88. 

Ram  Prasad^.  Dina  Kuar...L  L. 
Bep.  4  AIL  515. 
§18. 

See  Landlordand  Tenant.  82. 
Kupil  v.  Raoha.,.I.  L.  Bep.  5 
AU.  260. 

§31. 

See  Landlord  and  Tenant.  82. 
Kupil  V.  Radha...L  L.  Bep.  5 
AIL  260. 

§34. 

See  Landlord  and  Tenant.  82. 
Kupil  v.  Raoha...L  L.  Bep.  5 
All.  260. 

§56. 

See  Small  Cause  Court— MofiissiL 
18. 
Shibba  9.  HULASI...L  L.  Bep.  5 
All.  518. 
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ACT  Xn.  OF  1881— c<m/^ 

—  §  93  P- 

Se*^  Jurisdiction.  15. 

Wazir  Muhammad  v.  Gauri... I. 
I^  Bep.  4  AIL  412. 

—  §93*- 

&f<?  Jurisdiction.  47. 

AhMAD-UO-DIN    v.    MAJUS...I.     Id* 

Bep.6AlL488. 

—  §95. 

See  Jurisdiction.  88.  46. 

Ram  Prasad  v.  Dina  Kuar I. 

L.Kep.  4A1L515. 

Mahip  Singh  v.  Chotu...  I.  L. 

Bep.  5AU.429. 

—  §95»' 

See  I«andlord  and  Tenant.  32. 
KupiL  V,  Radha...!.  li.  Rep.  5 
AIL  260. 

—  §148. 

See  Landlord  and  Tenant.  48. 
Madho  v.  Ambar...!.  L.  Bep.  5 
AU.  503. 

—  §172. 

See  Sale  in  Execution  oC  Decree. 
20. 
MuzAFFAR  V.  AU...I.    L.  Bop. 
5  AIL  297. 

—  §  19'. 

See  Appeal— CiviL  38. 

Jai  Ram  v.  Dulari...!.  L.  Bep. 
5  AIL  309. 

—  §§  206,  207. 

See  Jurisdiction.  36.  88.  40. 

LUCHMI  O.  BHAWANIDIN......I.  L. 

Bep.  4  AIL  879. 

Dhian  Rai  V,  Thakur  Rai...I.  L. 

Bep.  5  AIL  25. 

BADRItlATH  V.  BhAJAN  LaL...L  L. 

Bep.  5  AIL  191. 

—  S»8. 

See  Jurisdiction.  47. 

Ahmad.ud-dxn  v.  MAJUS...L  Ii. 
Bep.  5  AIL  438. 

ACT  IV.  OF  1882. 

See  Transfer  of  Property  Act  IV. 
of 1882. 

ACT  VL  OF  1882. 

See  Indian  Companies'  Act  VI.  of 
1882. 


ACT  Z.  OF  1882. 

See  Criminal  Procedure  Code  Act 

Z.  of  1882. 

ACT  ZrV.  OF  1882. 

5^Ciyil  Procedure  Code  Act  XIV 0 

of  1882. 

ACT  ZXn.  OF  1882. 

See  DeklshajBL  Agriculturists'  Be- 

Uef  ActZXII.  ofl882. 

ACTS  OF  OWNEBSHIP. 

^— •  Jungle  or  Submerged  Lands. 

See  Limitation.  129. 129a.' 

Mahombd  Ali  v.  Khoja  Abdul  .. 

I.  L.  Bep.  9  CaL  744. 

Mohiny  v.  Krishnc.I.  L.  Bep. 

9  CaL  802. 
ACT  OF  STATE. 

See  Jurisdiction.  8.  4. 4a. 

Hari  Bhanjx  v.  Secretary   of 

STATE...I.  L.  Bep.  4  Mad. 

344. 

Secretary   of   State   v.  Hari 

Bhanji...L  L.  Bep.  5  Mad. 

273. 

Kishen  Chanov.  Secretary  of 

State I.  L.  Bep.  3  AIL 

829» 
ACTIONABLE  WBOKG. 

See  the  Cases  under  Bight  to  Sue. 

ADDED  PABTIES  TO  ST7IT. 

Limitation. 

See  Parties  to  Suit.  11. 

Kaudasv.  Nathu...1.  L.  Bep. 
7  Bom.  217. 

—  Limitation — ^Joint  Contract. 

See  limitation.  72. 

Habib-ul-lah  tr.  Achaibar I. 

L.  Bep.  4  All.  145. 

ADDING  CHABGE. 

See  Procedure— CriminaL  16. 

MuTiRAKAL  V,  Queen I.  L. 

Bep.  8  Mad.  351« 

ADDING  PABTIES  TO  SUIT. 

—  Rule  to  Show  Cause. 

See  Practice— CiviL  19. 

Ramnxrain  v.  Monee I.  L. 

Bep.  9  CaL  735. 

ADDING  BESPONDENT. 

See  Appeal— CiviL  80. 

Atma  Ram  v.  Balkishen...I.  L. 
Bep.  5  All.  266. 
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ADDING     RESPONDENT,     UMTTA. 
TION  FOB. 

See  Limitation.  98. 

Manickya  v.  Boroda I.  L. 

Sep.  9CaL866. 

ADDING   TO    OB   VABYING   A    DE- 
CBEE  IN  EZECT7TI0N. 
See  Execution  of  Decree.  17.  18. 

19. 19a.  19b.  19c. 
5^  Mesne  FrojQlts.  1.  6. 

HURRO       DOORGA     V,     MaHARANI 

SuRUT L.  Bep.  9  L  A. 

1 ;  I.  L.  Bep.  8  Gal.  832. 
JuDOOMONEY  v»  Hafiz...!.  L  Bep. 
8  CaL  296. 
ADDITIONAL  CHABGE8. 

Notice  of. 

See  Procedure— Criminal.  24. 

RADOINATH...I.  L.  Bep.  8  CaL 
195. 
ADJUSTMENT  OF  ACCOUNTS. 
Bond  for  Balance — Suit  on  Account  Sta- 
ted. 
See  Contract.  8. 

Sirdar  Kuar  v,  Chandra vati... 
L  L.  Bep.  4  All.  380. 

ADJUSTMENT  OF    DECREE    OUT  OP 
COUBT  NOT  CEBTIFIED. 

Execution  notwithstanding. 

See  Execution  of  Decree.  9. 10. 11. 
11a. 

Queen  v,  Mutturaman I.  L. 

Bep.  4  Mad.  325. 

Chedumbara   v.    Ratna...I.  L. 

Bep.  3  Mad.  113. 

Tegh  Singh  v.  Amin I.  L. 

Bep.  5  All.  269. 
See  Bight  to  Sue.  9.  28.  24.  80. 
Patankar  1^.  Devji...I.  L.  Bep. 
6  Bom.  146. 

ViRARAGHAVA     V»      SUBBAKKA...L 

L.Bep.  5Mad.  897. 

Chbmbrakandi  v.  Themdyal...I. 

L.  Bep.  6  Mad.  41. 

IsHAN  Chunder  V.  Indro  Narain. 

I.  L.  Bep.  9  Cal.  788. 

—  Joint   Decree— Payment  to   One  Decree- 
Holder. 
See  Execution  of  Decree.  44. 

Tarruck  Chunder.  9.  Divendro. 
L  L.  Bep.  9  Cal.  831. 


ADJUSTMENT  OF   DECBEE  OUT   OP 
COUBT  NOT  CEBTIFIED— r^^</. 

Proof  of— to  Meet  Plea  of  Limitation. 

See  Limitation.  65. 

Sham  Lal  V.  Kanahia  Lal I 

L.  Bep.  4  AIL  316. 

ADMINISTBATION. 

Time-Barred  Debt,  Administrator  may  Pay. 

See  Contract.  19. 

Sakuelv.  Amanthanatha L 

L.  Bep.  6  Mad.  35L 

ADM2NISTBATI0N»      CEBTIFICATE 
OF. 

Minor  Member  of  Undivided  Hindu  Family. 

See  Age  of  Majority.  2. 

Ramphul  V,  Deg  Narain...!.  L. 
Bep.  8  Cal.  517. 
See  Certificate  of  Administration. 
1.  8. 

BabaJI  V,  SHESHGIRI...I.  L.  Bop. 

6  Bom.  593. 

Deoram  v.  Parusman...12  CaL 

Bep.  546. 

See     Hindu     Law  —  Undivided 

Family.  1. 

DooRGA  Persad  v.  Kesho  Per- 

SAD...L.  Bep.  9  I.  A.  27. 

ADMINISTBATION  DECBEE. 

'         Elffect  o£- 

5^f  Appeal— CiviL  89. 

SrEENATH  V,  RADHANATH...L    L. 

Bep.  9  CaL  773. 
ADMINISTBATION  SUIT. 

5^pf  Mahomedan  Law— Liability  of 

Heirs  for  Debts  of  Ancestor* 

2. 

MuTTYjAN  V.  Ahmed...!.  L.Bep. 

8  CaL  370. 

Mortgage  by  Executors  pending. 

See  Mortgage.  86.    ' 

Chunder  Nath  v,  Nilakant...!. 
L.  Bep.  8  C^L  6&0. 

ADMINISTBATION       WITH      WILL 
ANNEXED. 

—  Lost  or  Suppressed  WilL 
See  Will.  4. 

IsHUR  Chunder  9.  Doyamoye...!. 
L.  Bep.  8  CaL  864. 
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ADMnanSlStATQB  OF  DOMICILE. 

Right  of- to   Net   Balance  in    Hands  of 

Indian  Administrator. 
S?^ActXXVIII.  of  1866  §  43.  1. 
/n  r^  BRERETON...I.  L.  Bep.    7 
Bom.  381. 

ADHIinSTBATOE,  TITLE  OP. 

1- — 'Intestate— Sale  in  Execution  of  Decree 
against  Heir  in  possession^ Act  X.  of  1865,  §f 
190, 191.]  A  decree  obtained  by  a  creditor  of 
a  deceased  intestate,  governed  by  the  Indian 
Succession  Act  X.  of  1865,  against  some  of  the 
heirs  of  the  intestate  in  possession  of  his  estate, 
bat  who  have  not  obtained  letters  of  adminis- 
tration, will  confer  no  title  on  the  judgment 
creditor  to  the  sale  proceeds  of  property  sold 
.  in  execution  of  such  decree  as  against  the  per 
son  who  has  obtained  letters  of  administration 
to  the  estate  of  the  intestate  subsequent  to  the 
decree.  Sukh  Nandani;.Rennick...I.  L.  Bep. 
4  AU.  192, 1882.     Stuart,  C.  J.,  and  Oldfield, 

ADXISSION. 

See  Onus  Proband!.  11. 

LaLLA  t;.  JUGGERNATH. . .  L.  Bep. 

10  L  A.  74. 

• — 'Of  Criminating    Circumstance    in    Self- 
Exculpatory  Statement  to  Police. 
See  Evidence.  1. 

Impx.  V,  PANDHARINATH......I.  L. 

_  . ,  Bep.  6  Bom.  34, 

" — •  Evidence  of. 

See  Bes  Judicata.  12. 

Alli   Moidin  V,  Elayachandid- 
ATHIL...I.  L.  Bep.  6  Mad. 
239. 
■      Evidence  of — Statement  in  Decree. 
See  Evidence.  i^Q. 

Parbuttv^t.  PurnoChunder...I. 
Ii.  Bep.  9  CaL  586. 
—  Of  Execution  Sale. 

See  Jursidiction.  30. 

Sadgapa  v.  JAMUNA...L  L.  Bep. 

5  Mad.  54. 

'       oy  Guardian. 

See  Admission.  2, 
By  Joint  Tenant. 

See  Admission.  1. 

•  By  Line  of  Cross-  Examination  of  Witnesses. 
Sp^  Procedure—Criminal.  39. 
Abdul 10  Cal.  Bep.  54. 


ADMISSION— ro«^rf. 

Of   Unregistered  Deed   in    a    Registered 

Deed. 

See  Begistration.  31. 

DivETHi  V,  Krishnasami  ...I.  L. 
Bep.  6  Mad.  117. 

!• By  Joint-tenant,"]     A  ^it  for  rent 

having  been  brought  against  two  persons  as 
joint-tenants,  and  a  decree  passed  in  favour  of 
the  plaintiff,  but  for  a  less  amount  than  he 
claimed,  one  of  the  defendants,pendingan  appeal 
by  the  plaintiff,  filed  a  petition  admitting  the 
correctness  of  the  amount  claimed  by  the  plain- 
tiff, and  stating  his  willingness  to  pay  half  that 
amount : — 

Held^  that  the  admission  of  the  one  defendant 
did  not  bind  the  other  ;  and  that,  notwithstand- 
ing such  admission,  the  suit  having  been 
brought  against  the  defendants  as  joint  tenants, 
a  separate  decree  for  half  the  amount  admitted 
could  not  be  made  against  the  defendant  who 
made  the  admission.  Chundereshwar  Na- 
RAiN  Pershad  v.  Chuni  Ahir...  9  Cal.  Bep. 
359,  1881.     Mitter^^nd  Maclean,]], 

2.  —  By  Guardian — Evidence.']  Although 
the  guardian  of  two  Hindu  minors  may  have  au- 
thority to  manage  the  estate;  or  possibly  even  to 
make  a  partition,  it  does  not  follow  that  he 
would  have  power  to  make  admissions  of  pre- 
vious transactions  (such  as  a  previous  partition) 
so  as  to  bind  the  estate  of  either  minor.  SuRUj 
MOOKHI  KONWAR   V.    Bhagwati    K0NWAR...IO 

CaL  Bep.  377, 1881.  P.  C. 
ADOPTED     SON     OF     DATJGHTEB, 
INHEBITANCE  OP. 
See  Hindu    Law  —  Inheritance  — 
Daughter's  Son.  1. 

SURJOKANT   V.   MOHESH I.  Ij. 

Bep.  2  Cal.  70. 

ADOPTED    SON    INHEBITS  COLLA- 

TEBALLY  AS    WELL    AS    LL 

NEALLY. 

See  Hindu  Law  —  Inheritance  — 

Adopted  Son.  1. 

PuDMA  V.  Court  of  Wards L. 

Bep.  8  L  A.  229 ;    I.  L. 
Bep.  8  Cal.  302. 
ADOPTION,  AGBEEMENTBESTBICT- 
ING  BIGHTS  OF  ADOPTED. 
See  Hindu  Law— Adoption.  10. 

Lakshmana  V,  Lakshmi I.  !«• 

Bep.  4  Mad.  160. 
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ADOPTION— ALIENATION   IN    CON- 
TEMPLATION OF. 
See  Hindu  Law— Adoption.  10. 

Lakshmana  9.  Lakshmi I.  L. 

Bep.  4  Mad.  160. 

ADOPTION-CONDITIONAL. 

5^^  Hindu  Law— Adoption.  10. 

Lakshmana  V.  Lakshmi I.  L. 

Bep.  4  Mad.  160. 

ADOPTION  OF  DAUGHTEB'S  SON. 

—  Among  Brahmans — Custom. 

See  Hindu  Law— Adoption.  3. 

GOPAL  V.  HANMANT...L  L.  Kop. 

6  Bom.  107. 

ADOPTION     DT7BING    PBEGNANOY 
OF  WIFE. 
See  Hindu  Law— Adoption.  11. 
Nagabhushanam    v.    Shesham- 
MAGARU...L  L.Bep.  3  Mad. 
180. 
ADOPTION  OF  ELDEST  SON. 

See  Hindu  Law— Adoption.  13. 
Kashibai  v.  TATIA...I.  L.  Bep. 
7  Bom.  221. 

Jamnabai  tr.  Raychand I.  L. 

Bep.  7  Bom.  225. 

ADOPTION  —  GIFT   AND       ACCEPT- 
ANCE. 
See  Hindu  Law— Adoption.  8. 14. 
Sri  Chandramala  v,  Sri  Mukta- 
MALA...I.  L.  Bep.  6  Mad. 
20. 

Jamnabai  v.  Raychand L  L. 

Bep.  7  Bom.  226. 

ADOPTION—GIFT  BY  MOTHEB. 

See  Hindu  Law— Adoption.  4. 

SOMASIKHARA  V.  SUBHADRAMAJI... 

I.  L.  Bep.  6  Bom.  524. 

ADOPTION  AMONG  KSHATTBYAS. 

—  Ceremonies,  Unnecessary. 

See  Hindu  Law— Adoption.  8. 
Sri  Chandramala  v.  Sri  Mukta- 
MALA...I.  L.  Bep.  6  Mad. 
20. 
ADOPTION  OF  MABBIED  MAN. 
Bee  Hindu  Law— Adoption.  9. 
Vythilinga  v.  Vijayathammal... 
I.  L.  Bep.  6  Mad.  43. 


ADOPTION  OF  ONLY  SON. 

—  Among  Sudras— Gift  by  Mother. 

5^^  Hindu  Law— Adoption.  4. 
Somasekharav.  Subhadramaji... 
L  L.  Bep.  6  Bom  524* 

ADOPTION,      SIMULTANEOUS,      BY 
WIDOWS. 

5«p^  Hindu  Law— Adoption.  12. 

Gayanbndro   v.  Kallu I.  L. 

Bep.  9  Gal.  60. 

ADOPTION  AMONG  SUDB^S. 

— —  Ceremonies  Unnecessary  —  Widow  under 
Pollution. 
See  Hindu  Law— -Adoption.  7. 
Thangathanni  v.  Ramu...L  L. 
Bep.  5  Mad.  358. 
Married  Man. 

See  BUndu  Law— Adoption.  9. 
Vythiunga  V,  Vijayathammal... 
I.  L.  Bep.  6  Mad.  43. 

ADOPTION— SUIT  TO  SET  ASIDE. 

Reversioner — Valuation. 

5«f  Jurisdiction.  42. 

Keshava  w.  Lakshminarayana... 
L  L.  Bep.  6  Mad.  192. 

ADOPTION  BY  WIDOW- 

After  Death  of  Natural  Son. 

See  Hindu  Law—  Adoption.  14. 
Jamnabai  t.   Raychand...  L    L. 
Bep.  7  Bom.  235. 

—  Authority  Giving  her  Life  Interest 

See  Hindu  Law — Adoption.  6. 

Bepin  t>.  Brojo  I.  L.  Rep.  8 

CaL  367. 

Authority,  when  Ceases. 

See  Hindu  Law— Adoption.  5. 

PuDMA  V.  Court  of  Wards L 

L.  Rep.  8  I.  A.  229  ;  I.  L. 
Bep.  8  Cal.  802. 

See    Hindu     Law— Inheritance^ 

Adopted  Son.  1. 

PuoMA  V,  Court  of  Wards...  L. 

Bep.  8  I.  A.  229 ;    I.  L. 

Bep.  8  CaL  302. 

Limitation  to  Suit  to  Impeach. 

See  Limitation.  26. 

Srinivasa  9.  Venkataramana... 
I.  L.  Bep.  5  Had.  121. 
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IDOPTION  BY  WIDOVr^-^nid. 

Simultaneoiis. 

See  mndu  Law— Adoption.  12. 

Gayanbndro  v.  Kalla L  L. 

Bep.  9  CaL  50. 
— Under  Pollution — Sudras. 

See  Hindu  Law— Adoption.  7. 

Thangathanni  V.Rama L  L. 

Bep.  0  Mad.  358. 

— Of  Undivided  Member  of  Joint  Family. 

5;?^  Hindu  Law^ Adoption.  1.  2. 

Ramjiv.  Ghamau L  L.  Bep. 

6  Bom.  408. 

DiNKAR  V.  GM9USH.,Jbid,  505. 
— Undue  Influence — Ratification. 

See  Hndu  Law-"Adoption.  4. 

SOMASEKHARA  V,  SuBHADRAMAJI... 

L  L.  Bep.  6  Bom.  524. 

ADULTEBY. 

— Condonation  of. 

See  Divoroe.  2. 

Pereira  v.  Perkira  ..  L  L  Bep. 
5  Had.  118. 

—  Conduct  Conducing  to  Wife's. 

See  Divorce.  5. 

Hollow  AY  v.  Hollow  Ay... L  L. 
Bep.  5  AU.  71. 

—  Revival  of. 

&^  Divorce.  2. 

Pereira  v.  Pereira...L  L.  Bep. 
5  ICad.  118. 

*—  of  Wife  Subsequent  to  Maintenance  Order. 
See  Maintenance  of  Wife  1. 

Laraiti  9.  Ram  Dial...X.  L.  Bep. 
5  All.  224. 

1. Ewidence  of  Marriage — AciJ,  0/1872, 

J  SO'-Complaint  by  Husband—Act  X.  of  1872, 
S  47S,]  In  order  to  support  a  charge  of  adultery 
strict  proof  ci  the  marriage  of  the  woman  to  her 
alleged  husband  must  be  given  ;  their  evidence 
merely  is  not  sufficient,  even  though  the  accused 
may  have  admitted  in  his  examination  that  the 
woman  was  the  wife  of  the  man.  Empress  w* 
fitambar  Singh  (I.  L.  Rep.  5  Cal.  $66;  5  Cal. 
'^P' 597)  ^oUowed.   * 

In  order  to  support  a  conviction  for  adultery 
there  must  have  been  a  formal  complaint  prefer- 
red of  that  offence  by  the  husband  as  required 
^  S  473  of^the  Cfinainal  Procedure  Code,  Act 
X.  of  1872 ;  it  is  not  enougb  that  he  should  have 
8 


A'DVUL'EBrZ^conid. 

joined  with  his  wife  in  preferring  a  charge  of 
rape  against  the  accused,  and  have  subsequently 
appeared  as  a  witness  in  support  of  that  charge. 

Empress  t>.  Kalu L  L.  Bep.  5  All.  238, 

1882.     Straight,  J. 

ADVANOEMEKT. 

1. Purchase  in  Name  of  Son— Hindu  and 

Mahomedan  Law  —  Benami  —  Onus  Probandi,"] 
When  a  purchase  is  made  by  a  Hindu  or  Maho- 
medan in  the  name  of  his  son,  the  presumption  is 
in  favour  of  its  being  a  benami  transaction,  and 
it  lies  on  the  party  in  whose  name  it  was  pur- 
chased to  prove  that  he  is  solely  entitled  to  the 
legal  and  beneficial  interest  in  the  estate.  When 
the  rights  of  creditors  are .  in  issue  very  strict 
proof  of  the  nature  of  the  transaction  will  be 
required  from  the  objector  to  such  rights,  and  the 
burden  of  proof  lies  with  more  than  ordinary 
weight  on  the  son  who  alleges  that  the  purchase 
was  intended  for  his  benefit.  Naginbhai  9. 
Abdulla.  I.  L.  Bep.  6  Bom.  717,  1882. 
Melvill  and  Pinhey,  JJ. 

ADVEB8E  POSSESSION. 
See  Mortgage.  23. 

Kassuminissa    v.    Nilratna.-.L 

L.  Bep.  8  Cal.  79;  9  CaL 

Bep.  174. 

See  Splitting  Cause  of  Action.  6a. 

Sarsuti    9.  KuNj   Behari L 

L.  Bep.  5  AU.  345. 

—  Alienation  by  Hindu  Widow. 

See  Limitation.  80. 124. 

MussT.  Bee  BE  A  v,  Rov  Jung...L- 

Eep.  8  I.  A.  210  ;  I.  L. 

Bep.  8  Cal.  224. 

Shed  Narainv.   Khurgo 10 

CaL  Bep.  337. 

•  of  Fishery. 
See  Fishery.  1. 

LUTCHMEEPUT  V.  SaDAULC.L  L. 

Bep.  9  CaL  698. 

•  against  Hindu  Widow  when    Binds   Re- 
versioners. 

See  Limitation.  86.  87.  87a.  100. 

101. 101a. 
Sfff  Bight  to  Sue.  36. 

Adit  Dbo  v.  Dukharam...L  L. 
Bep.  5  All.  532. 
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ADVERSE  POSSESSION— c/7»/(/. 

—  Joint  Owners — Jungle  or  Submerged  Land. 
See  Limitation.  189. 129a. 

Mahomed  Ali  v.  Khoja  Abdul... 

I.  L.  Rep.  9  Gal.  744 ;  12 

CaL  Rep.  257. 

MoHiNY  V.  KRrsHNo...!.  L.  Rep. 

9  Gal.  802 ;  12  CaL  Rep. 

337. 

Landlord  and  Tenant. 

See  Landlord  and  Tenant.  1.  la. 

TiRUCHURMA    V,    SaNGUVIEM...!. 

L.  Rep.  3  Mad.  118. 

MoiDiN  V,  NAGAPA...L  L.  Rep.  7 

Bom.  96. 

—  Landlord  and    Tenant — Non-Payment  of 

Rent. 

See  Limitation,  74.  74a.  100. 

Dadobav.  Krishna... L  L.  Itep. 

7  Bom.  34. 

Tatia«.  Sadashiv...  L  L.  Rep. 

7  Bern.  40. 

Krishna  v.  Hari L  L.Rep.  9 

CaL  367. 
-— ^  by  Member  of  Malabar  Tarwad 
See  Malabar  Law.  18. 

Kanara  v.  RYRAPPA...L  L.  Rep. 
3  Mad.  212. 
—Possession  by  Collector  to  Secure  Revenue 
not — to  Real  Owner. 

See  Limitation.  2. 

Rao  Karan  v.  Raja  Bakar    ...L. 

Rep.  9 1.  A.  99 ;  L  L.Rep. 

6A11.1. 

— ^  Reversioner  when  Bound  by — Against  Im- 
mediate Incumbent. 

See  Limitation.  86.87.  87a.  100. 

101. 101a. 
See  Right  to  Sue.  36. 

Adit  Deo  v.  Dukharam L  L. 

Rep.  5  AU.  532. 

against  Tenant  Adverse  to  Landlord. 

See  Landlord  and  Tenant.  30. 

Prosunnomoyi  V.  Kalidas    9 

CaL  Rep.  347. 
—Tenants  in  Common. 

See  Limitation.  74. 

Dadoba  v.  KRisHNA...LL.Rep. 

7  Bom.  34. 

Tatia  V  Sadashiv..,!,  L.  Rep.  7 

Bom.  40. 


ADVERSE  VOBBHSBlOV-^onid. 

by  Uncertificated  Insolvent. 

See  Inaolvency.  20. 

Kristocomul  v.  Suresh  Chun- 
DER...L  L.  Rep.  8  Gal.  550. 

Will— Void  Bequest 

See  Limitation.  24b. 

Hemanginiv.  Nobin  Chand...L 
L.  Rep.  8  GaL  788. 

ABVOOATE  GENERAL. 

'  Consent  of— to  Suit  to  Enforce  Charitable 

Trusts. 

See  Civil  Procedure  Code,  Aet  X 
ofl877,§539.  1. 
Thanga  Karupa  v.  Arumuga...!. 
L.  Rep.  5  Kad.  888. 
S>^  Right  to  Sue.  1.  la. 

Jan  Au  v.  Ram  Nath L  L. 

Rep.  8  Cal.  8a 

ZaFARYAB    v.  BAKHTAWAR...L    L. 

Rep.  5  AIL  497. 
AFTER  ACQUIRED  PROPERTY. 

Sale  of— by  Uncertificated  Insolvent 

See  Insolveney.  2. 

KaisTocoMUL    V,  SuRKSH  Chun- 
DER...L  L.Rep.8  CaL  556. 
AQE  OP  MAJORITY. 

Attainment  of— Between  Application  for 
and  Grant  of  Certificate  of  Administa- 
tion. 

See  Age  of  Majority.  8.  4. 

Hindu  Law. 

See  Age  of  Minority.  1. 

Undivided     Family-Minor    Member  of, 

Certificate  of  Administration  to. 
See  Age  of  Majority.  2. 

^' -^'«''«  ^wO  A  Hindu  to  whom  Act 

XX.  of  1864  has  not  been  applied,  and  who  is 
not  governed  by  the  Indian  Majority  Act  IX. 
of  1875.  ceases  to  be  a  minor  when  he  attains  the 
age  of  sixteen.  Shiddeshvar  v.  Ramchandra. 
RAT...L  L.  Rep.  6  Bom.  463, 1882.    ifelvOi 

and  JCemball,]]. 

S.  C.  under  JuritdiotiOQ.  1,  and  Ba- 
toppeL  1. 
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AGS  OF  JULJOBXTY—contd. 

2, Act IX,  of  ISJS,  ^  s-AcfXL.o/ iSSS, 

^Undivided  Hindu  Family — Minor — Limitation 
to  Suit  set  aside  Alienation  of  Ancestral  Property 
duriffg  Minority.']  Fftiving  regard  to  the  provi- 
fioos  of  f  3,  Act  IX.  of  1875,  a  minor  member  of 
an  uodivided  Hindu  family,  a  manager  of  whose 
estate  has  been  appointed  under  Act  XL.  of 
1S58,  attains  his  majority  at  the  age  of  21 ;  and 
a  suit  brought  by  him  within  5.  years  after  that 
time  to  set  aside  an  alienation  of  ancestral 
family  property  made  by  his  father  during  his 
mioority  is  within  time.  Ramphul.  Singh  v. 
DegNarain  Singh...  I.  L.  Bep.  8  Cal.  617, 
1881 ;  lOOal.  Bep.  489.    Prinsep  and  Fields 

JJ. 
SI  C  under  Sndii  Law— AHenation 
of  Ancestral  Property.  10a. 
And  Hindu  Law  —  Undivided  Fa- 
mily. 2. 
tS^eCertificateof  Administration.  1, 
and    Hindu   Law— Undivi- 
ded Family.  1. 
8. ActlX.ofiSjSf  VZ'-Order  Appoint- 
ing Guardian^^Omission  to  take  out  Certificate.l 
Under  J  3  of  the   Majority  Act  IX.  of  1875,  a 
mioor,  for  the  appointment  of  a  guardian  to 
wbom  an  order  has  been  made  under  Act  XL. 
of  1858,  does  not  attain  his  mtajority  till  21, 
tlxragh'  the  guardian  may  not  have  taken  out  a 
certificate.  The  making  of  the  order  and  not  the 
"bsequent  taking  out  of  the  certificate,  is  that 
bj  which  a  guardian  is  appointed  of  the  person 
or  property  of  the  minor  within  the  meaning  of 
i  3,  Act  IX  of  1875.    Chuneb  Mul  Johary  v 
Brojo  Nath   Roy  Chowohry...L  L.  Bep.  8 
OaL  867,  1882  >  11  CaL  Bep.  816.    Field 
9Jid  Macpherson^  J  J. 
4^—  Certificate  of  Administration — Act 
^  ^  1858.  S  Z—Act  IX.  oftSjS*  f3-]    In  the 
Mtenral  between  an  application  for  a  certificate 
of  administration  to  the  estate  of  a  minor  under 
\  3,  Act  XL.  of  1858,  and  the  issue  of  the  certifi 
ott  which  was  dated  on  the  day  of  issue,  the 
minor  attained'  tfie  age  of  18',  and  executed  a 
promissoiy  note : — 

Meldf  that  the  certificate  afforded  no  defence 

to  a  suit  on  the  note,  the  delay  in  the  issue  of 

the  certificate   not  being  due  to  the  act  of  the 

Court  but  of  the  parties.    Stephen  v.  Stephen. 

IL.B6P.  8 CaL  714, 1882  i  10  OaL  Bep. 

588.     WiUon,  J. 

Affirmed  on  appeal  by  Garthf  C.J.,  and  Cun. 

^ffiham,J.,X  L.  B^.9  OaL  901, 1883. 


AaENx; 

— -  Misrepresentation  of  Authority  by. 

See  Charter  Party.  1. 

Hasonbhoy  v.  Clapham...L   L« 
Bep.  7Bom.  51*. 

—  Negligence  of— Liability  of  Principal.' 

See Principaland  Agent.  2.  • 
Sekundbr  9   N0C0WRI...II  CaL 
Bep.  54T. 

Pledge  of  Government  Notes  by — with. 

Power  to  Negotiate. 
See  Power  of  Attorney.  1. 

Watson  V.  JoNMENjoY 1,  Li 

Bep.  8  CaL  884. 

-^—  Power  of  Attorney — Construction. 

See  the  Cases   under  Power  of  At— 
tomey; 

-^— Tort  by — Principal's  Liability. 

See  Princ^al  and  Agent.  1; 

Hari  Bhanji  v.  Secretary    of 

State I.  L. Bep.  4  Mad.. 

844. 

AGBEEMEKT. 

See  Contract. 

AGBBBMENT  TO   ALTEB   LAW  OF 
INHEBITANCE. 

See  Compromiee.  2. 

Ram  Nirunjun  v.  Prayag  Sing... 
L  L.  Bep.  8  CaL  188; 

AGBEEMEKT  FOB  BOND. 

—  Stamp^on. 

See  Contract.  16. 

Rohimunnissa  V.  Mohamed.  10 
CaL  Bep.  108. 

AGBEEMENTTO  COMPBOMISE  SUIT. 

—  Mode  of  Enforcing. 

5^^  Civil    Procedure    Code,     Act 
XIV.  of  1882,  §  375.  i: 

RUTTONSEY  9.    POORIBAI L     L«. 

Bep.  7  Bom.  804. 

AGBEElflmBIT,   OONSTBXJOTIOK   OF. 

Life  Estate. 

See  English  Law.  1. 

Mithibai  V,  LiMjr:..!.  L.  B6p». 
6Bosul5U 


Digitized  by 


Google 


(  w  ) 


DIGEST  OF  CASES. 


(    ^    ) 


AOBBEMBNT-OKEATINO  FUTURE 
IVTEBEST  IN  IMMOVABLB 
FBOPEBTY. 

—  Registration  of 

See  Begistratioii^  30.  80a. 

Srbegopal  v.  Ram  Churn... I.  Ii. 
Hep.  8  CaL  856. 

CHUNNILAL    v.     BOMANJI...L     Ii. 

Bep.  7  Bom.  810. 
AOBEEKENT    TO   EXECT7TB    BOND 
FOB  KONEY  DUE  I7NDEB  CON- 
TBAGT. 

—  Suit  for  Money. 

See  Oontract.  16. 

ROHIMINNISSA  V.    M0HAMEO...IO. 

CaL  Bep.  108. 
AGBESXENT   NOT  TO  APPBAIi. 

§ee  Estoppel.  5. 

ProtapChundbrv.  Arathoon... 
I.  L.Bep.8  Cal.456. 

AGBEEltENT  NOT  TO  APPEAL 
PBOK  OB    nCPBACH  AWABD. 

—  Misconduct  of  Arbitrators. 

5m:  Arbitration.  H* 

BuRLA  V.  KALAPALU...I.  Id,  Bep. 
6  Mad.  868. 
AGBEEMBNT  NOT  TO  DIVIDE. 

See  Hindu  Law— Partition.  14. 

RamAUNGA  v.  V1RUPAR81U...I.  L. 

Bep.  7  Bom.  088. 
AOBEEMENT  TO  BBFBB  TQ   ABBI- 
TBATION. 

—  Appeal  from  Order  Refusing  to  File. 

See  Appeal— CiviL  87. 

DaYA  NaND  v.  BAKHTAWAR...L  L. 

Bep.  6  All.  888. 
AGBEEMBNT  TO  BBFBB  DISPUTE 
TO    THIBD    PBB80N     WHOSE 
DECISION  TO  BE  FINAL. 
See  Party  Wall.  1. 

CoovBRji  V.  BHIMJI...I.  LBep. 

6  Bom.  528. 

AGBEEMBNT  FOB    BALE  CONTEM- 

PLATING    FtTTtTBB     FOBMAL 

CONTBACT. 

—  I^gistration  of. 

See  Begistration«  80i  80a. 

Srebgopal  v.  Ram  Churn.„L  L. 
Bep.  8  CaL  856. 

ChUNHILAL  V,  BOMANJI I.  L. 

Bep.  7  Bom.  810. 


AGBEEMBNT     TO    StTPPBBSB    OBI* 
MINAL  PBOCBEDINGa 
5^  Contract.  1. 

Rajkristo  v.  Koylash  Chundei. 
L  L.  Bep.  8  CaL  24. 
AGBICXJLTTJBI8T. 

Application  to  Execute  Decree  against— 

Conciliator*'^  Certificate— Limitation. 
See  Limitation.  5. 

Manohar    v.   Gebiapa...  L   L. 
Bep.  6  Bom.  dL 

Balance  of  Account  Signed  by. 

5^^  Evidence.  9. 

Kanji  v.  DHONDB...L  L  Bep.  6 
Bom  729. 

Execution    of    Decree   against— or    Legal 

Representative. 
See  Execution  of  Decree.  51^ 

RaDHAKISSEN   9.  BALWANT...L  L. 

Bep.  7  Bom.  530. 
Mortgage   by — Account — Mortgagee  Over- 
paid. 
Sffe  Mortgage.  40. 

Janoji  v.  Janoji...I  L.  Bep,  7 
Bom.  185. 

Mortgage   by— Redemption   before     Time 

fixed. 
See  Mortgage.  16. 

Babaji  v.  VITHU...L  L.  Bep.  6 
Bonu  784. 

Mortgage  by— 'Redemption- Instalment. 

See  Mortgage.  48. 

Ladu  v.  Babaji. ..L  L.  Bep.  7 
Bom.  582. 
— •  Mortgage  by^-Redemption,  Suit  for. 
See  Jurisdiction.  50. 

KoNDAji  V.  ANAN...I.  L.  Bep.  7 
Bonu  44a 
AGBICXJLTUBIST  MOBTGAGOB. 

Account,  Suit  for,  by — Subsequent  Suit  for 

Possession. 
See  Bee  Judicata.  43. 

Bhau  v.  Hari  ...L  L.  Bep.  7  Bom. 
877. 
AGBICTTLTXTBIST  MOBTGAGOB, 

ASSIGNEE    OF. 

Rights  of. 

SeeDekkhan  Agriculturists'  Be- 

Uef  Act  XVIL  of  1879,  $  8, 

CL  Z.  1. 

Annaji  v.  Bapuchand...I.  L.  Bep. 

7  Bom.  520. 
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UAHYA  RAJPUT  9^ZA&a 

— Custom  among — of  Divorce. 

Sf^  Penal  Code,  §  494.  1. 

Empress  «.  Umi...I.  L.  Bep.  6 
Bom.  126. 
ALATA8AVTANA  I.AW. 

1. Marriage--Cust(ym^Penal  CocU,    § 

^IBj^Enticing  anoay^  Married  Woman,']  In  the 
absence  of  veiy  dear  evidence  of  custom,  which, 
if  well  foBoded,  nrast  be  a  matter  of  general 
ootoriety,  the  cohabitation -of  <  a  man  and  a 
voman  ander  the  Alayasantana  system  cannot 
be  considered  marriage  so  as  to  render  punish- 
able, under  §  498  .of  the  Penal  Code,  a  person 
who  entices  away  the  woman  with  the  intents 
specified  in  that    section.    Koraga    v.    The 

QoEER ^I,  lu  Bep.  6  Mad.  874, 1888. 

Turner,  C.  J.,  and  M.  Ayyar,  J. 

AUEVATION  OF  AKCESTBAIi  PBO- 
FEBTY. 

—  by  Father,  and   Manager  ^-  Necessity  — 
Onus  Probandi  of. 
^  the  Cases  under  Hindu  Law- 
Alienation  of  Ancestral  Pro- 
perty; 
Sm  Insolvency.  8. 

FaKIRCHAND  v.  MOTICHANl>...».I. 

L.  Bep.  7  Bom.  488. 
See  Specific  Performance.  1. 

GURUSAMI  V.   GANAPATHA...L    L. 

Bep.  6  Mad.  887. 

-*-  by  Member  of  Undivided   Family. 

See  Hindu    Iiaw— Alienation    of 
Ahcestral  Property.  28. 
Rama  "v.  Gobind...!.  Ii.  Bep.  6. 
.^  AU.884. 

■ —  Mortgage  by  Father  of  Undivided  Family- 
Sale  in    Execution  .of  Decree  against 
Father  alone.  . 
See  the  Gases  snder  Hindu  Iaw— 
.  Alienation     of    Ancestral 
Prc^erty* 

*—  Mortgage  by  Manager  not  being  Father 
of  Undivided  Family — Sale  in  Execution 
of  Decree  against  Mortgiagor  alone. 
See  Hindu    Law— Alienation   of 
Ancestral  Property.  14. 15. 
16. 17. 18. 10. 
See  Hindu    Law -Inheritance- 
Disqualification.  1. 
Ram  Sahyb  v.  Lalla...I.  L.  Bep. 
8  GaL  140. 


ALIEirAT^Olf  07  ANGE8XBAL  PBO^ 

TBRTY—contd. 
—~  by.  Official    Assignee    on    Insolvency    of 
Father  and  Manager  of  Undivided  Family. 
See  Lisolvency.  8. 

FaKIRCHAND     v.     MOTICHAND...L 

L.  Bep.  7  Bom.  438. 

—  Sale  in  Execution  of  Decree  against  Father 

only  of  Undivided  Family. 
See  the  Cases  under  Hindu  Law- 
Alienation  of  Ancestral  Pro- 
perty. 
See  Hindu  Law— Partition.  8. 
Badri  V,  BHAGWAT...L  L.  Bop. 
8  Gal.  649. 

Sale    in    Execution    of    Decree  against 

Manager  of  Undivided  Family  not  being 
the  Father. 

See   Hindu   Law-^AJienation   of 

Ancestral  Property.  14  to 

19. 

See  Hindu  Law  —  Inlieritance  — 

Disqualification.  1.  - 

Ram  Sahys  v.  Lalla..,L  L.  Bep. 

8  Gal.  149. 

—  Sale  in  Execution  of  Decree  for  Costa, 

against  Father  and  Manager  of  Undivided 
Family. 
See  Hindu     Law— Alienation   of 
Ancestral  Property.  22. 

JUTADHRl  V.    RUGHOOBEER...L  L. 

Bep.  9  GaL  508. 

—  Sale  io   Execution  of  Decree  for  Debts 

Incurred  in  Ancestral  Trade. 
See    Hindu   Law— Alienation  of 
Ancestral  Property.  8a. 
Bass  Kooer  v.  Hurry  Dass...L 
L.  Bep.  9  Gal.  405. 

— •  Sale  by  Father  of  Undivided  Family  to 

pay   Debts  binds  Sons,  not  Necessarily 

Nephews. 

5^  Hindu  Law  —  Alienation  of 

Ancestral  Property.  B, 

Gangula  v.  Ancha   Bapoxa...!. 

L.  Bep.  4^])tad.  78. 

—  Sale  by  Grandfather. 

See    Hindu  Law— Alienation  of 
Ancestr&l  Property.  21. 
Ram  Gobind  v.  DgN6BUNDHU...9' 
Gal.  Bep.  281. 
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ALIENATION,   OONDITION   IN   BB- 
8TBAINT  OF. 

See  the  Cases   under  Condition   in 

Restraint  of  Alienation. 
See  Hindu  Law— Will.  6. 

Cally  Nath  v.  Chundbr  Nath... 
I.  L.  Bep.  8  CaL  878 ;  10 
Cal.  Bep.  207. 
See  Limitation.  24b. 

Hemangini  v.  Nobin  Chano  ...L 

L.  Bep.  8  Gal.  788. 

See  Mahomedan  Law— Gift.  4.  6. 

Kasxm  v.  Sharif-un-Nissa...L  L. 

Bep.  6  All.  286. 

Nasir  v.  Sughra  ...I.  L.  Bep.  6 

All.  606. 

-^— In  Permanent  Lease — Mulgeni  Tenure. 

See    Condition    in    Bestraint   of 

Alienation.  2. 8. 

Vyakantraya  V,  Shivrambhat... 

I.  L.  Bep.  7  Bom.  266. 

Tamaya  v.  Timapa  ...I.  L.  Bep. 

7  Bom.  262. 

See  Landlord  and  Tenant.  36. 

SUBBARAYA  V.  KRISHNA I.  L. 

Bep.  6  Mad.  169. 

ALIENATION    OF   ENDOWED   PBO- 
PEBTY. 
See  Limitation.  18. 

Collector  op  Thana  v,  Hari... 
I.  L.  Bep.  6  Bom.  646. 
•^—  Parties  to  Suit  to  Set  Aside. 
See  Parties  to  Suit.  1. 

Rajbndronath  v.    Shaikh    Ma- 

HOMED L.  Bep.  8  I.  A. 

136;  LL.  Bep.  8  Cal.  42. 
ALIENATION  BY  GUABDIAN. 

1.  ^—  Mortgage  of  Immovable  Property 
without  Sanction  of  Courts  Ratification  of  by 
Minor^Act  XL,  of  1858,  f  18.]  A  mortgage  of 
the  immovable  property  of  a  minor  by  his  certi- 
6cated  guardian  without  the  sanction  of  the 
Court  under  f  x8  of  Act  XL.  of  1858  is  void,  and 
cannot  be  ratified  by  the  minor  on  attaining  his 
majority.  Manji  Ram  v,  Tara  Singh....I.  L. 
Bep.  8  All.  862, 1881.  Straight  and  Duthoit, 

JJ. 

2. Act  XL.  of  1858,  ^  i^^Sanction  of 

Court — Mortgage,"]  In  order  to  save  a  sale  in 
execution  of  a  decree  on  a  mortgage  obtained  by 
the  mortgagee  against  the  plaintiff's  father,  the 
plaintiff's  brother,  who  held  a  certificate  of  admi- 


ALIENATION  BY  GUABDIAN--am^. 

nistration  to  the  estate  of  the  plaintiff  (a  minor), 
under  Act  XL.  of  1858,  mortgaged  certain  other 
property  in  which  the  plaintiff  was  interested, 
without  having  previously  obtained  the  sanction 
of  the  Court  The  mortgagee  having  obtained 
a  decree  on  this  mortgage  in  a  suit  in  which  the 
plaintiff  was  represented,  the  mortgaged  pro- 
perty was  sold  in  execution.  In  a  suit  on  behalf 
of  the  plaintiff  to  set  aside  the  sale  :— 

Neldf  that  the  mortgage  transaction  having 
been  a  proper  one,  and  the  decree  thereon  hav- 
ing been  obtained  in  a  suit  in  which  the  plaiotif 
was  represented,  the  objection  that  the  sanction 
of  the  Court  to  the  mortgage  had  not  been  ob- 
tained could  not  prevail.  Sreemutiy  Ahfutoo- 
nissa  v.  Goluck  Chunder  Sen  (22  W.  R.  77) 
followed.  Til  Koer  v.  Roy  Anund  Kishore... 
lOOaLBep.  647,1882.    PHnsep  ^nd  Bhost, 

JJ. 

8. Act. XL.  ofi%s%,\   iZ-'MoHgagt 

without  Sanction  of  Judge-^Decree,']  A  mort- 
gage of  a  minor's  immovable  property  by  the 
guardian  appointed  under  Act  XL.  of  i858» 
without  the  sanction  of  the  Judge,  is  void,  and 
an  ex  Parte  decree  obtained  thereon  against  the 
guardian  cannot  be  executed  against  the  mort- 
gaged property.  Buchraj  Ram  v.  Ram  Kishen 
S1NGH...II  CaL  Bep.  846^  1882.    Prinsep 

and  Bhose^  JJ. 

ALIENATION  BY  HINDTT  WIDOW. 

See  Hindu  Law— Adoption.  10. 

Lakshmana  v.  Lakshmi L  L. 

Bep.  4  Mad.  160. 

—  Assignment    to  Daughter-in-Law  in  Lieu 

of  Maintenance. 

See  Hindu    Law— Alien ation  by 
Widow.  6. 
Suraya  v.  Lakshminara8ahma... 
L  L.  Bep.  5  Had.  281. 

—  Consent  of  Reversioner. 

See  Hindu  Law— AJianation  by 
Widow.  0. 

Ram  Chundbr  «.  Hari  Das L 

L.  Bep.  9  OaL  468. 

-^—  Co- Widows,  Alienation  by  One  of — Parti- 
tion. 
See  Hindu  Law— Alienation   by 
Widow.  8. 
Janoki  V,  M0THURANATH...L  L. 
Bep.  8  Oal.  G80. 
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AUEKATIOir  BY  HINDU   WIDOW— 

contd, 

Gift 

See  Hindu  Law— Alienation  by 
Widow.  2. 

PURAN  V.  JaI  NARAN...I.  Ii.  Bop. 

4  AIL  482. 

—  of  Immovable    Property    Bequeathed  by 

Husband. 

See  Hindu  Iiaw— Alienation   by 
Widow.  10. 
Seth  Mulchand  v-  Bai  Mancha. 
L  Ii.  Bep.  7  Bom.  491. 

-~  of  Immovable  Property    Obtained  from 
Brother. 

See  Hindu  Iiaw— Stridhan.  1. 
MuNiA  V.  PuRAN...!.  L.  Bep.  6 
AIL  810. 
• — •  Limitation  to  Suit  to  Impeach. 
See  Limitation.  26. 

Srinivasa  w.  Venkataramana... 
I.  L.  Bep.  6  Mad.  121. 
— •  Mortgage. 

See  Hindu  Law  —  Alienation  by 
Widow.  4. 
Indar  9.  LALTA...L  L.  Bep.  4 
All.  682. 

"^  Movable  Property  Bequeathed  by  Husband. 
See  Hindu  Law  —  Alienation  by 
Widow.  7. 

DaMOOHAR    v.  PURMANANDAS...L 

L.  Bep.  7  Bom.  166. 

—  Necessity. 

See  BOndu  Law— WilL  6a. 

KULLIANBUrn     V,    TULAPAL....11 

Gal.  Bep.  204. 

•"-  Power  to  Charge  Estate— Promissory  Note. 

5ff  BOndu  Law  —  Alienation  by 

Widow.  1. 

Ramasahi  v.    Sbllatammal...I. 

L.  Bep.  4  Mad.  876. 

"^  Remote  Reversioner's  Right  to  Question. 

&v  Hindu  Law  —  Alienation  by 

Widow.  8.  6. 

Karuppa  «•  ALAGA...I.  L.  Bop. 

4  Mad.  162. 

Raohu  v.  Thakuri...I.  L.  Bep. 

4AU.16. 


ALIENATION  OF  IMFABTIBLB   ZE- 
MINDABY. 
See  Hindu  Law  —  Impartible  Ze- 
mindary.  2. 
Ra|a  Udaya  v.  Jadab  ..L.  Bep.  8 
I.  A.  248 ;  L  L.  Bep.  8  Gal. 
199. 
Son's  Right  to  Impeach. 

See  Hindu  Law  —  Impartible  Ze- 
mindary.  8. 
Bhawani  V,  Deo  Raj. ..I.  L.Bep. 
6  AIL  642. 
ALIENATION  BY  EABNAVAN. 

Power  of. 

See  Malabar  Law.  15. 10. 17. 

KOMBI   9.   LAKSHMI...I.    L.  Bop. 

5  Mad.  201. 

P.  P.    KUNHAMOOD  V.    P.  P.    Ku- 

THIATH...L  L.  Bep.  8  Mad. 

169. 

KuTTi  V.  PAYANN...L  L.  Bep.  8 

Mad.  288. 

ALIENATION         OF         FBOPEBTY 
UNDEB  ATTACHMENT. 

1. Act  X,  cf  1877,  §  276.]  The  renew- 
al of  an  encumbrance  on  property  already 
existing  prior  to  an  attachment  of  that  property, 
and  which  does  not  enhance  the  burden  to 
which  it  was  previously  liable,  is  not  an  alien- 
ation  of  property  under  attachment  within  the 
meaning  of  S  276  of  the  Civil  Procedure  Code, 
Act  X.  of  1877.  Mahadevappa  v.  Srinivasa 
RAU...I.  L.  Bep.  4  Mad.  417, 1882.  Innes 
and  Ktndersleyf]], 

2.  —  Avard  Directing  Conveyance,  De- 
cree in  Accordance  with — Attachment  before 
Execution  of  Conveyance  —  Act  X,  of  1877, 
S  276.]  The  matters  in  difference  between  the 
parties  to  a  suit  in  which  the  present  plaintiff 
was  the  plaintiff,  having  been  referred  to 
arbitration,  an  award  was  made  directing  the 
defendant  in  that  suit  to  transfer  certain  pro- 
perty to  the  plaintiff  by  way  of  sale.  Between 
the  date  of  the  award  and  the  decree  subsequent- 
ly made  in  accordance  with  the  award,  the 
property  was  attached  in  execution  of  a  decree 
against  the  defendant  in  the  suit,  and  subse- 
quent to  the  attachment  the  property  was, 
in  compliance  with  the  decree,  transferred  to 
the  plaintiff.  In  a  suit  by  the  plaintiff  to 
recover  ^ssession  of  the  property  from  the 
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ALIENAnON  OF         FBOPEBTY 

UNDER  ATTAOBXETXT-^contd, 

purchaser  at  tlie    execution  sale  wfaich  took 
place  on  the  attachment  :— 

Ifeld,  tlie  ^le  made  to  the  plaintiff  under  the 
operation  of  an  arbitration  decretal  order  and 
conveying  to  him  property  which  had  been 
previously  attached  in  execution  of  the  decree 
.in 'another  case;  was  not  a  private  alienation 
in  the  sense  of  $  276  of  the  Civil  Procedure 
Code,  Act  X,  of  1877,  ^^^  ^^^  unaffected  by  the 
special    disabilities  created    by    that    section. 

QuRBAN  Ali  V.  AsHRAP  Ali I.  L.  Hop.  4 

AU.  219, 1882,  F.B. 

ALISVA3?I0N.      -r  OF        BELIGIOUS 

Se^Hiadu  Law—Partition.  2. 
Mancrtaram  v.  PrXnshankar...L 
L.  Bep.  6  Bom.  298. 

ly—r-'J^aricharaift  Office,  Sale  of,  by 
Archaka.}  The  office  and  emolument  of  Pari- 
charaka,  or  assistant  to  the  Archaraka,  or  priest 
Who  personally  attends  to  the  idol,  are  not  le- 
gally the  subject  of  sale.  Narasimha  Thatha 
AcHARYA  V.  Anantha  Bhatta...!.  L.  Biep.  4 
Jttad.  391,  1881.   JCernan  and  Kindersley,  JJ. 

See  Alienation  of  Bight  tolCanage 
Temple.  1.  2. 

See  Hindu  Law— Partition.  2. 

?• Of  Priest—Objection  not  tajken  in 

Court  below.']  The  alienation  of  religious  trusts 
and  offices  is  generally  illegal,  though  in  some 
special  circumstances  it  may  be  valid.  An 
alienation  of  the  right  to  officiate  as  priest  in  a 
ttmple  to  a  person  not  in  the  line  of  heirs  of  the 
alienor,  though  otherwise  qualified  for  the  per- 
formance of  the  dffice,  is  illegal,  and  the  High 
Court  is  bound  to  take  notice  of  the  objection, 
though  raised  for  the  first  time  in  second  appeal. 
^ancharatn  v.  Pramhankar  (I.  L.  R.  6  Bom. 
298)  considered.  Kuppa  Gurukal  v.  Dora- 
sami  G0RUKAL...I.  L.  Bep.  6  Mad.  76, 1882. 
Innes  and  Kindersley,  JJ. 
See  Hindu  Law— Partition.  2. 

ALEENATIOK  BY  BEVEB8I0NEB. 

^■^-7  Ratification  My  Hindu  Widow. 

See  Hindu  Law— Alienation  by 
'V^dOW.  9. 
Ram  CiluWDKft  *.  Hari  Das...1. 
L.  Bep.  9  Gal.  468. 


ALIBKATIOK   OF  BIGHT  TO    KAN. 
AGB  TEMPLE. 
5tf&  Endowment.  1. 

TRlMBAKt^.  NArAYAN L  L. 

Bep.  7  Bom.  188. 

1. By  UtallersfoT  96  Years  by  Way  of 

Lease."]  A  transfer  of  the  right  of  management 
of  a  Malabar  temple  and  its  properties,  by  way 
of  lease  for  96  years,  in  consideration  of  an  ad- 
vance made  to  the  urallers  of  the  temple  is  in- 
valid. There  is  no  distinction  between  the  mis- 
chief of  such  a  transfer  in  perpetuity  and  a  trans- 
fer for  the  long  period  of  96  years.  Rajah  Vurmak 
Valia  V.  Ravi  Vurmah  Afutka  (L  R.  4  I.  A.  76 ;  1 
I*  Rep.  I  Mad.  235)  foUdwed.  AvANbHSRi  Ko- 
viLAGATH  Rama  Varma  Tambarum  v,  Achola- 
THiL  Varikou  Raman  Nayar...L  L.  Bep.  5 

Mad.  89, 1882.  Innes  and  M,  Ayyar,  JJ. 

2.  —  Execution  of  Decree—Right  to  Wor. 
ship.]  The  right  of  managing  a  temple,  which 
is  a  religious  institution,  of  officiating  at  the  wor- 
ship conducted  in  it,  and  of  receiving  the  offer- 
ings at  the  shrine,  cannot,  in  the  absence  of  proof 
to  the  contrary,  pass  outside  the  family  of  the 
trustee,  until  absolute  failure  of  succession  in  his 
family,  and  such  rights  cannot  be  sold  in  execu- 
tion of  a  decree  agalnfet  the  trustee.  Raja 
Vurmah  Valia  w.  Ravi  Vumtah  iiutha  (L.  Rep. 
4  I.  A.  76 ;  I.  L.  Rep.  i  Mad.  235)  followed. 
DuRGA  BiBi  v,  Chancha^  I^m...I.  Li  Bep. 
4  All.  81, 1881.  Stuart,  C.  J.^  and  Duthoii,  J. 

See  Alienation  of  Beligious  Office. 
1. 

See  Hindu  Law— Partition.  2. 

ALIEKATION      OF     8T7BBOBAXABI 
TENUBEe 
See  Landlord  and  Tenant.  85. 

Dassorathy  V.  Ram  Krishna. ..L 
L.  Bep.  9  CaL  526. 

ALIENATION  OF  VATAN   PBOP£B> 
TY. 

See  HerMitairy  Office:  1. 

Parshottam  v.  Mudkangavda  ... 
L  L.  Bep.  7  Bom.  4d0. 

ALQCONY  PENDENTS  LITE. 

—  Arrears  of— Decree  Nisi  not  made  Abso- 
lute till  Arrears  Paid. 
See  Divorce.  8. 

Db  Brktton  v.  De  Bretton   ..X 
L.  Bep.  4  Ail.  295. 
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ALLUVIAL  LANDS. 

Right  of  Occupancy  in. 

See  Landlord  and  Tdnant«  15. 

Lachman  v.  Bal  Singh L  L. 

Bep.  4  All.  167. 

ALTEBATI6N  OF  DOCITMENT. 

1. Contract — Material  Alteration — Pro- 
missory Note."]  An  alteration  which  vitiates  an 
instrument  must  be  such  as  to  cause  the  instru- 
ment on  the  face  of  it  to  operate  differently  from 
the  original  instrument ;  thus,  the  alteration 
without  the  knowledge  Of  the  maker  of  the  note* 
of  a  clause  of  a  promissory  note  providing  for 
the  payment  of  a  higher  rate  of  interest  in  the 
event  of  the  non-payment  of  the  note  on  the 
due  date,  so  as  to  increase  such  rate  of  interest, 
will  vitiate  the  instrument,  even  though  the 
original  clause  might  possibly  not  be  given 
efiect  to  as  being  penal.  OoDev  Chand  Boo- 
DAji  V,  Bhaskar  JagonKath  I.  L.  Bep.  6 

Bom.  371,  1881.  Sargent  and  Melvill,  JJ. 

2. Effect  of  Fraudulent."]     The  obligee 

of  a  bond  for  the  payment  of  money  by  which 
a  certain  share  of  a  village  was  hypothecated  as 
a  collateral  security,  having  fraudulently  altered 
the  bond  so  as  to  make  it  appear  that  a  larger 
share  was  hypothecated^  sued  to  recover  the 
money  due  on  the  bond  by  sale  of  such  larger 
share.  The  defendant  admitted  the  execution 
of  the  bond,  and  that  a  certain  sum  was  due 
thereon: — 

Hdd,  that  the  contract  on  which  the  suit  was 
Based  being  found  not  to  have  been  executed  in 
the  shape  set  up  by  the  plaintiff,  he  could  not, 
on  his  forgery  being  detected,  revert  to  the 
contract  actually  made.  The  bond  produced 
must  be  discarded  as  evidence  of  the  hypotheca- 
tion, and  that  being  so,  the  plaintiff's  claim  fell 
to  the  ground,  as  he  could  not  in  the  suit  as 
framed  obtain  any  relief  in  respect  of  his  claim 
for  money.  GaNga  Ram  v.  Chandan  Singh  ... 
1  L.  Bep.  4  All.  63, 1881.  Straight 
and  Duthoit,  JJ. 
3.  — -  Alteration  of  Contract  —  Addition 
^/  False  Attestation  to  Bond.]  Where  the 
<*ligee  of  an  attested  bond,  not  requiring  attesta- 
tion by  law,  while  the  bond  is  in  his  possession, 
^  another  attesting  signature  of  a  person  who 
»»»  not  present  at  the  time  of  the  execution  of 
'he  bond,  he  cannot  sue  on  the  bond,  for  any  alter- 
ation of  a  document  stating  a  falsehood,  either  | 
4 


ALTEBATIOK  OF  DOGTTMENT-^ron/^/* 

expressly  or  by  implication,  by  way  of  increasing 
the  apparent  evidence  of  its  genuineness  is  a 
material  alteration,  although  the  terms  of  the 
contract  may  not  be  varied    SitAram  Krishna 

t».  DaJi  Devaji I.  L.Bep.  7  Bom.  418, 

1888.     West  and  N,  Harridas,  JJ- 

ALTEBKATIVE  GHABGE8. 
See  False  Evidence.  1. 

Empress  V.  Niaz  Au....L  L.  Bep. 
6  All  17. 
ALTEBNATIVE  CLAIM. 

See  Landlord  and  Tenant.  12. 

RousHAN  V.  Hurray L   L. 

Bep.  8  CaL  926. 
5^f^  Procedure— Civil.  4. 

RaJDHURV.    KALIKRISHNA...L    L. 

Bep.  8  Cal.  963. 

ALTEBKATIVE   CONDITION,   BOND 
WITH. 

See  Splitting  Cause  of  Action.  14. 

ShRI  ShAILAPA  v.  BALAPA...I.  L' 

Bep.  7  Bom.  446. 
AMBIGUITY. 

See  Construction  of  Deed.  1. 

Kanhia  Lal  v.  Muhammad...!.  L. 
Bep.  5  Alt  11. 

— ^Ancient    Document— Explanation    of,    by 
Reference  to  another  Document. 
See  Construction  of  Deed.  2. 

Equitable  Coal  Co.  v.  Gonesh... 
9  CaL  Bep.  276. 

Evidence  of  tJser  to  Explain. 

See  Lease.  1. 

Purmandas...!.  L.  Bep.  7  Bom. 
109. 
AMEEN^S  BinPOBT. 

See  Evidence.  35. 

DiNOBUNDHU      v.      NISTARINI...I2 

Cal.  Bep.  50. 
AMENDMENT      OF      AI^PLICATION 
J'OB   EXECUTION. 

^  Extension  of  Time  for. 

See  Execution  of  Decree.  26. 

Kaminy  V.  G0PAL...I.  L.  Bep.  5 
Cal.  479. 
AMENDMENT  OF  CHABQE. 

See  Procedure — Criminal.  16. 

MUTIRAKALV.QUEEN...I.  L.Bep. 

8  Mad.  35. 
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AMENDMENT  OF   DEOBEE— APPLI- 
CATION FOB. 

Limitation. 

See  Limitation.  20. 

Gaya  v.  Sitri I.  L.  Bep.  4 

AIL  28. 

AMENDMENT  OF  PLAINT. 

See  Landlord  and  Tenant.  12. 
RousHAN  9.  Hurray.. .L  L.  Bep. 
8  Cal.  926. 

—  Appeal  from  Order  Allowing. 

See  Appeal— CiviL  17. 

Rajendro  0.  RADHA...L  L.  Bep. 

8  All.  854. 
Appeal  from  Order  Refusing  to  Allow. 

5^ff  Comi)romi8e.  8. 

Radha  Prasad  v.  Rajendra...L 
L.Bep.  5  AIL  209. 

Change  of  Form  of  Suit 

See  Amendment  of  Plaint.  8. 
See  Mortgage.  8.  4. 

SakANA  v.  VIRUPAKSHAPA...L  L. 

Bep.  7  Bom.  146. 
See  Procedure— CiviL  15. 16. 

Hari   v.  DBNAPUT...I.  L.    Bep. 

9  Cal.  167. 
MuKHODA  V,  Ram  Churn. ..I.  L. 

Bep.  8  CaL  871 ;  11  Cal. 
Bep.  194. 

—  on  Second  Appeal. 

See  Parties  to  Suit.  6. 

Obhoy  Gobind  v.  Hury  Churn... 
L  L.  Bep.  8  Cal.  277. 

1. Act  X,  of  1877,  SS  26,  31— SwjY  by 

Contractors  with  Company  against  Directors  and 
Company  to  Restrain  Breach  of  Contract — 
Amendment  by  making  Plaintiffs  sue  as  Share- 
holders as  well  as  Contractors."]  The  plaintiffs, 
the  firm  of  M.  F.  and  Co.,  the  agents  of  the  new 
Dhurrumsey  Spinning  and  Weaving  Company, 
and  claiming  the  right,  under  their  agreement 
with  the  Company,  of  appointing  the  solicitors 
to  the  Company,  sued  three  of  the  directors 
of  the  Company  and  the  Company  itself  com- 
plaining that  a  certain  resolution  passed  by 
the  directors  appointing  a  6rm  of  solicitors  the 
solicitors  to  the  Company,  was  a  breach  of  the 
contract  between  the  Company  and  the  plaintiffs, 
and  praying  for  an  injunction  to  prevent  the 
defendants  from  committing  any  breach  oi  the 
agreement  between  the  plaintiffs,  as  agents, 
and  the  Company,  and,  in  particular  to  restrain 


AMENDMENT   OF  VI^AIHT-contd. 

them  from  carrying  into  effect  the  resolution 
passed  by  the  director  defendants  relating  to 
the  appointment  of  the  solicitors  to  the  Com- 
pany, and  to  restrain  them  from  doing  anything 
inconsistent  with  the  memorandum  and  articles 
of  association. 

At  the  hearing  it  was  argued  that  the  act 
which  constituted  the  alleged  breach  of  contract, 
vi«.,  the  resolution  relating  to  the  solicitors  to 
the  Company,  was  ultra  vires;  and  in  order 
that  this  point  might  be  pressed  against 
the  defendant  an  application  was  made  for 
leave  to  amend  the  plaint  by  alleging  a  cause 
of  action  in  two  of  the  plaintiffs  as  shareholders, 
as  well  as  a  cause  of  action  in  all  the  plaintiffs 
as  parties  contracting  with  the  Company  : — 

Heldf  that  such  amendment  could  not  be 
permitted.  Section  26  of  the  Civil  Procedure 
Code,  Act.  X,  of  1877,  allows  all  persons  to  be 
joined  as  **  plaintiffs  in  respect  of  the  same 
cause  of  action."  But  though  the  plaintiffs, 
both  as  shareholders  and  as  contractors  would 
complain  of  the  same  acts,  wf.,  the  passing  of 
the  resolution,  yet  the  words  '*  cause  of  action" 
meant  not  only  the  act  complained  of,  but  also 
the  right  violated  by  that  act.  In  the  pjaint 
the  rights  of  the  plaintiffs,  which  were  alleged 
to  be  violated  by  the  resolution,  were  rights 
given  them  by  their  agreement ;  but  their  rights 
as  shareholders  would  be  the  rights  secured  by 
the  articles  of  '  association.  The  causes  of 
action  were  perfectly  distinct,  and  if  the  amend- 
ment asked  for  were  allowed,  the  result  would  be 
such  a  misjoinder  of  plaintiffs  as  is  contem- 
plated by  the  latter  part  of  $  3 1  of  the  Code. 
NussERWANji  Mbrwanji  Panday  V'  Gordon... 

I.  L.  Bep.  6  Bom.  266, 1881.  Sargent,  ]. 
S.  C.  under  Injunction.  2. 

2. Act  X,  of  1872,  \  $21— Suit  against 

Magistrate  passing  order  under  —  Parties  to 
Suit— Procedure — ActX.  oflSjj,  $  416 — Bombay 
Act  V.  of  1879,  S  37.]  Where  a  plaintiff  sued  a 
Magistrate,  by  whom  certain  land  claimed  by 
the  plaintiff,  had  been  declared  to  be  part  of  a 
public  thoroughfare  under  \  521  of  the  Criminal 
Procedure  Code,  Act  X.  of  1873,  to  establish  his 
right  to  such  land  as  his  private  property,  and 
the  Assistant  Judge  in  whose  Court  the  suit  was. 
filed,  dismissed  it  as  unsustainable  against  the 
Magistrate : — 
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AMENDMiEVT  OF  PLAINT— r(^n/<^. 

Held^  that  the  plaintiff  might  properly  have 
been  allowed  to  amend  his  suit  by  striking  out 
the  name  of  the  Magistrate  as  defendant,  and 
substituting  in  that  capacity  the  Secretary  of 
State  for  India  in  G>uncil,  and  the  case  was  ac- 
cordingly remanded  for  that  purpose.     Nilkan- 

THAPA  MaLKAPA  «.  ThE  MAGISTRATE  (F.  C.)  IN 

Charge  OF  THE  Sholapur  Taluka I.  L. 

Bep.a  Bom.  670,1880.  Wesiropp,C.],,zxi^ 

Melvill,  J. 

Followed  in  Balaram  Chatrulal  v.  The 

F.  C  Magistrate  in  Charge  of  Taluka  Igat- 

PURI...L  L.  Bep.  6  Bom.,  672,  1882.  Mel- 

vill  and  West,  JJ. 

8. Amendment  of  Plaint— Change  of 

Form  of  Suit— Act  X.  of  1877,  S  S3-]  An  amend- 
ment of  a  plaint  cannot  be  allowed  so  as  to 
entirely  alter  the  cause  of  action  as  originally 
{Kit  forward ;  thus  where  a  plaintiffs  claim  as 
originally  stated  in  his  plaint  was  based  on  the 
allegation  of  the  invalidity  of  a  will,,  an  appli- 
cation to  amend  the  plaint  by  inserting  a  clause 
alleging  that,  admitting  the  validity  of  the  will, 
it  did  not  dispose  of  the  whole  of  the  testator's 
property,  was  refused... Damodhar  Madhowji 

t.  PURMANANDAS  JbEWANDAS. I.  L.  &6p.  7 

Bom.  165, 1888.  Scott,  J 
S.C  under  Hindu  Law— Alienation 
by  Widow.  7. 

AXOXTHT  CliAnCED  IN  PLAHTT. 

• —  More  cannot  be  Awarded. 

See  Hindu  Law— -Inheritance.  1. 
Sahat  v.  AMRAT...L  L.  &ep.  6 
Bom.  894. 

AVCEST&AX  FBOFS&TY. 

—  Notification  of  Government  of  N.  W.  P. 

671— Execution  Sale. 

See  Sale  in  EzeoutioiL  of  Decree.  11. 

SuKHDKO  V.  Shed  Ghulam...I.  L. 

Bep.4All.88d. 

AV0B8TBAL  P&OPEBTT,   ALIENA- 
TIOVOF. 

by  Father    and  Manager    of    Undivided 
Family —Necessity^OnMS  Probandi. 
See  the  Cases  under  Hindu  Law— 
Alienation     of    Ancestral 
Property. 
See  InaoWeney.  8. 

FaKIRCHAND    v.     MOTICHAND...L 

L.  Bep.  7  Bom.  488. 


ANCE8TBAL    PBOPSBTY,   ALIBVA- 

TION  GF—contd. 
5^^  Specific  Performance.  1. 

GURUSAMI    V.    GANAPATHA...I.  L. 

Bep.  6  Mad.  387. 

by  Member  of  Undivided  Family. 

See  Hindu  Law  —  Alienation   of 
Ancestral  Property.  23. 
Rama  o.  Gobind...I.  L.  Bep.  6 
All.  884. 

Mortgage  by  Father  of  Undivided  Family — 

Sale  in    Execution    of    Decree   against 
Father  alone. 
See  the  Cases  under  Hindu  Law— 
Alienation     of    Ancestral 
Property. 

Mortgage  by  Manager  of  Undivided  Family 

not  being   Father — Sale  in  Execution  of 
Decree  against  Mortgagor  alone. 

5^^  Hindu  Law  -—  Alienation  of 
Ancestral  Property.l4  to  19. 

by  Official  Assignee  on  Insolvency  of  Fa- 
ther and  Manager  of  Undivided  Family. 
See  Insolvency.  8. 

Fakirchand     v.    MonCHAND...! 
L.  Bep.  7  Bom.  488. 

Sale  in  Execution  of  Decree  for  Debts  In-  * 

curred  in  Ancestral  Trade. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  8a. 
Bass  Kooer  v.  Hurry  Dass...I. 
L.  Bep.  9  CaL  496. 

Sale  in   Execution  of  Decree  against  Fa- 
ther only  of  Undivided  Family. 
See  the  Cases  under  Hindu  Law- 
Alienation  of  Ancestral  Pro- 
perty. 
—  Sale  in   Execution  of  Decree  against  Ma- 
nager alone  not  being  Father  of  Undi* 
vided  Family. 
SeeMindvL    Law  —  Alienation  of 
Ancestral  Property.  14  to 
19. 

Sale  by  Father  of  Undivided  Family  to  Pay 

Debts. 
See  Hindu  Law  —  AHenation  of 
Ancestral  Property.  3. 

GaNGULA  v.    ANCHA    BAPULA...I. 

L.  Bep.  4  Mad.  7a 
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ANCESTRAL  FBOPEBTY,  ALIENA- 
TION OF'-contd. 

—  Sale  by  Grandfather. 

See  Hindu   Law  —  Alienation   of 
Ancestral  Property.  31. 
Ram  Gobind    v.   Dbnobundhu... 
9  Gal.  Rep.  281. 

ANCESTRAL  PROPERTY- GRAND- 
SON'S INTEREST  IN,  AND 
RIGHT  TO  PARTITION  OP. 

See  Hindu  Law— Undivided  Fa- 
mily. 4. 

JOGUL  KiSHORB  V.  Shib  SaHAI...L 

L.  Rep.  5  All.  480. 

ANCESTRAL  PROPERTY,  INCOME 
OP. 

—  Property  Purchased  with — before  Birth  of 

Son. 
See  Hindu   Law  —  Self-acquired 
Property.  6. 
Gunga  v.  Ajudhia...I.  L.  Rep. 
8  Cal.  131. 

ANCESTRAL  PROPERTY  RECOVER- 
ED BY  CO.PARCENER. 

See  Hindu    Law -— Self. acquired 

Property.  4. 

Naragunti    v.     Venkatachala- 

PATI...L  L.  Rep.  4  Mad. 

250. 

ANCESTRAL  TRADE. 

See  Hindu     Law^Alienation  of 
Ancestral  Property.  8. 
Phul  Chand  r.  Lachmi  Chand... 
L  L.  Rep.  4  All.  486. 

Debts  Incurred  in— Execution  Sale— Par- 
ties to  Suit. 
See    Hindu    Law— Alienation  of 
Ancestral  Property.  8a. 
Bass  Kooer  v.  Hurry  Dass...L 
L.  Rep.  9  Cal.  496. 
ANCIENT  DOCUMENT. 
See  Evidence.  28.  81. 

RoiKUNT  V.  LuKHUN 9   Cal. 

Rep.  425. 

Jaker  Au  V,  Taher  All. .10  CaL 

Rep.  469. 

«—  Ambiguity  in— Explained  by  Reference  to 

Another  Docunaent. 

See  Construction  of  Deed.  2. 

EguiTABLE  Coal  Co.  v.  Gonesh... 
9  CaL  Rep.  276. 


ANIMALS-TE&iB  NATXJRJS. 

1. Wild  Elephant,  Capture  of,  in  Pit.] 

A  wild  elephant  fell  into  a  pit  made  by  the 
plaintiff  on  his  own  land,  and  was  secured, 
removed  and  tamed  by  the  defendant  without 
the  plaintiff's  leave  : — 

Held,  that  the  plaintiff  was  the  captor  of  the 
elephant,  and   that  the  defendant  acquired  no 
property  in  it.     Makath  Unni  Moyi  v.  Mala- 
bar Kandapunni  NAIR...L  L.  Rep.  4  Mad. 
268  ;  1880.     Keman  and  M.  Ayyar,  JJ. 

APPEAL— AGREEMENT  NOT  TO. 
See  Arbitration.  11. 

BURLA  V.  KALAPALLI...L  L.  Rep. 

6  Mad.  868. 
See  Estoppel.  6. 

Protap  Chunder  V,  Arathoon ... 
I.  L.  Rep.  8  Cal.  455. 
APPEAL— CIVIL. 

Abatement  of. 

See  the   Cases  under  Abatement  of 

Appeal 
See  Abatement  of  Suit.  1. 

Padarath  v.  Raja  Raii...L  L. 
Rep.  4  AIL  285. 

—  Abatement  of,  Appeal  from  Order  for. 
See  Appeal— CiTil.  16. 

Abatement  of — Costs  of  Respondent. 

.S^^  Costs.  4.* 

Rajmonbe  v.  Chunder  Kant... 
I.  L.  Rep.  8  CaL  440. 

Adding  Respondent. 

Sifff  Appeal— CiviL  80. 

Admission  of  Insufficiently  Stamped  Docu- 
ment, No  Ground  of. 
See  Appeal— Civil.  10. 
See  Contract  8. 

Venkata  v.  Venkataramaya...I. 
L.  Rep.  4  Mad.  187. 

Award,  Judgment  in  Accordance  with. 

See  Appeal— CiviL  6.  6a.  6b. 
See  Arbitration.  12. 18. 

Debendra  g.  AuBHoy...L  L.Rep. 

9  CaL  906  \  12  CaL  Rep. 

685. 

PUGARDIN    V.  MoIDINSA L    L. 

Rep.  6  Mad.  414. 
See  Jurisdiction.  24a. 

Kauan  V  Ganga...]L  L.  Rep.  6 
AIL  60. 
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APPEAL-CIVHi— <^«/rf. 

Award,  Judgment  in  Accordance    With, 

Second  Appeal  from  Appellate. 

See  Appeal— Civil.  45. 
Award,  Order  Refusing  to  File. 

See  Appeal— Civil  11. 

—  By  Person  in  whose  Favour  Decree  is,  from 

Incidental  Finding  Adverse. 
Sec  Appeal--CiviL  42. 
— -  Chota  Nagpore,  Ejectment  Suit 
Sff  Appeal— Civil.  40. 

—  G>mpromise  of  Appeal. 

5^  Bes  Judicata.  84. 

Vythilinga  v.  Vijayathammal... 
L  Ii.  &ep.  6  Mad.  43. 

—  G)sts,  Order  as  to. 

See  Appeal— CiviL  18. 

—  Costs    in    Pauper    Suit,   Order  Refusing 

Execution  of  Order  as  to. 
See  Appeal— Civil.  8. 

—  Court  Fees — Finality  of  Decision  of  Court 

of  First  Instance* 

See  Appeal— CiviL  7. 16a.  16b.  16c. 
See  Court  Fees.  2. 

—  Cross-Appeal,  Objection  Not  Raised  by. 

See  Limitation.  116. 

RuGHu  Nath  v.  Pareshram...L 
L.  Bep.  9  Cal.  635. 

■ — •  Cross- Appeal  When  Necessary. 
See  Appeal— Civil.  9. 
See  Practice- Civil.  20. 

GOUR  HarI  «.  PrAN  NATH...L  L. 

Rep.  9  Cal.  788  ;  12  CaL 
Bep.  895. 

— •  Death  of  Co-Parcener  pending  Appeal  in 
Partition   Suit  —    Power    of   Appellate 
Court  to  Vary  Decree. 
See  Appeal— Civil.  8. 

—  Decree,  Omission  to  Frame,  Effect  of. 

5«e  Procedure— CiviL  21. 

RaNJItSiNQ  9.  ELAHI  BAKHSH...L 

L.  Bep.  5  All.  520. 

■ —  Decree,  Variation  of,  Consequent  on  Death 
of  Co-Parcener  pending  Appeal 
See  Appeal— CiviL  8. 

•*-  By  Defendant  Disclaiming  Interest  on  his 
^Own  Account 

&»  Appeal--OivU.  85^ 


APPEAL— CrVIL—cow/rf. 

—  From  District  Judge  on  Appeal  from   Ap- 
pellate Decree  of  Collector. 
See  Appeal— Civil.  38. 

Divorce— High  Court,  N.-W.  P. 

See  Divorce.  4. 

Morgan  v.  Morgan... I.  L.  Bep. 
4  All.  806. 

Divorce  Suit — Appeal  by  Wife  —  Security 

for  Costs. 
See  Appeal— CiviL  1. 

- — '  in  Ejectment  Suit — In  Chota  Nagpore. 
See  Appeal— CiviL  40. 

Error  Not  Affecting  Merits — Admission  of 

Insufficiently  Stamped  Document. 
See  Appeal— CiviL  10. 
See  Contract.  8. 

Venkata  v.   Venkataramaya... 
I.  L.  Bep.  4  Mad.  187. 

Bx'Parie  Decree — 

See  Appeal— Civil.  12. 12a.  12b. 

Final  Order,  What  is. 

See  Appeal— Civil.  4. 4  a. 

—  Fresh  Evidence  on. 

5^^  Appeal— CiviL  29. 
5>5  Divorce.  4. 

Morgan  v.  Morgan. ..I.  L.Bep. 
4  All.  806. 

Heard  Ex-Parte — Re-hearing. 

See  the  Cases  under  Civil  Procedure 
Code,  Act  X  of  IST'i',  §  560. 

—  Heard    Ex-parte—FW'mg    Vakalatnamah, 

Effect  of. 
See  Civil  Procedure  Code,  Act  X.  of 
1877,  §  660.  2. 
Sheo   Churn  v.  Heera  Lall... 
11  CaL  Bep.  687. 

—  Insufficiently  Stamped  Document — Admit- 

ted in  Evidence,  No  Ground  for. 
See  Appeal— CiviL  10. 
See  Contract.  16. 

ROHIMUNNISSA    «.    MOHAMBD...IO 

CaL  Bep.  108. 


Interlocutory  Order. 

See  Appeal— CiviL  4. 

—  by  Intervenors  in  Rent  Suit. 
See  Appeal— CiviL  14. 
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APPEAL~CIVIL-c0n/</. 

• From  Judgment  in  Accordance  with  Award, 

See  Appeal— Civil.  6.  6a.  6b. 
See  Arbitration,  12. 18. 

Debkndra  9.  AuBHOY...!.  L.  Bop. 
9  CaL  905. 

PUGARWN  r.  MOIDINSA I.  L. 

Bep.  6  Mad.  414. 
SIff  Jurisdiction.  24a. 

Kalian  v.  Gunga...I.  L.  Bep.  6 
All.  600. 

-^  Judgment  in  Accordance  with  Award,  Re- 
versing Decree  Setting  Aside  Award — 
Second  Appeal. 
See  Appeal— Oivil.  45. 
—  From  Judgment,  not  Decree. 
See  Appeal— CivU.  42. 
Limitation  —  Copy  of  Judgment— Compu- 
tation of  Pteriod  for  Obtaining. 
See  Limitation.  144. 

NoBiN  Chunder  «.  Brojendro... 
12  CaL  Bep.  541. 

— —  Limitation  for— Expiring  during  Vacation. 
See  Appeftl— CiviL  1. 

Lunatic— Adjudication— Appeal  by    Rela- 
tive. 

See  Appeal— Civil.  24. 

•  Re-hcaring— Appeal  Heard  Ex^parte. 

See  the  Cases  under  Civil  Procedure 
Code,  Act  X.  of  1877,  §  560. 

Remand    in    Suit    Cognizable    by   Small 

Cause  Court. 

See  Appeal— Civil  38. 

Rent  Suit— Beng.  Act  VIIL  of  1869,  S  102. 

See  Appeal— Civil.  82. 
Rent  Suit— Intervenors,  Appeal  by. 

See  Appeal— CiviL  14, 
Respondent,  Addition  of,  Limitation  for. 

See  Limitation.  98. 

Manickya  v.  Boroda...!,  L.  Bep. 
9  CaL  855. 
Respondent's  Objection. 

See  Appeal— Civil.  9. 

Respondent's  Objections,  Time  for  Filing. 

See  Idmitation.  89.  89a. 

Ram  Gobind  v.  Denobundo 

9  CaL  Bep.  281. 

KALLY    PrOSUNNO  «.   MUNOALA... 

I.  L.  Bep.  9  CaL  681. 
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See  Procedure— CiviL  12. 

Deo  Kishen  «.  Mahb8Hae...L  L 
Bep.  4  Aa  248. 

Second  Appeal,  Amendment  of  Plaint  on. 

See  Parties  to  Suit.  6. 

Obhoy  Gobind  v.  Hurychurh..  L 
L.  Bep.  8  CaL  277' 
Second  Appeal— Apportionment    of    Compen- 
sation for  Land  taken  for  Public  Purposes. 
See  Appeal-^viL  48. 

Second  Appeal— Determination  of  Issue  of 

Fact  not  Decided  by  Lower  Court 
See  Beview.  8. 

Shed  Ratan  v.    Lappu LL. 

Bep.  6  AIL  14. 

Second  Appeal,  Documents  to  be  Filed  on. 

See  Practice— Civil.  7. 

PiRATHI  «.   VbNCATARAMANAYVAN. 

I.  L.  Bep.  4  Had.  419. 

Second  Appeal— Evidence,  Power  of  High 

Court  to  deal  with. 

See  Mortgage.  14. 

SHANKAR  Lal  V,  SUKHRANI...L  L. 

Bep.  4  AIL  462. 
See  Appeal— CiviL  28.  28a. 

Second  Appeal— Findings  of  Fact. 

See  Appeal— Civil.  28. 28a. 
See  Mortgage.  14. 

Second  Appeal  from  Judgment  in  acconJ- 

ance    with     Award    Reversing    Decree 
setting  aside  Award. 
5^^  Appeal— Civil  46. 

—  Second  Appeal  from  Order  of  Remand. 
See  Appeal— Civil.  26. 


—  Second  Appeal  from  Order  of  Remand  in 
Suit  Cognizable  by  Small  Cause  Court 
&tf  Appeal— Civil.  88. 

—  Second   Appeal    from    Order    Returning 
Plaint. 
See  Appeal— CiviL  16. 

Second  Appeal    from    Order    Reversing 

Order  Refusing  to  Set  Aside  Ex-^arte 
Decree. 

See  Appeal— CiviL  27. 

— •  Second  Appeal— Rent  Suit  under  Rs.  100. 
See  Appeal— CiviL  26. 
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—  Second  Appeal — Title  to  Land. 
5<r  Appeal— CiviL  20. 
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Security  for  Costs. 
See   the    Cases 
Costs. 


under  Security  for 


—  Security  for  Costs — Divorce  Suit — Appeal 

by  Wife. 

See  Appeal— Civil  1. 
— Stamp— Admission  of  Insufficiently  Stamp- 
ed Document. 

See  Appeal— Civil.  10. 

See  Contract.  8. 

VbNKATA  v.  VENiCATARAMAYA...L 

I«.&ep.  4Mad.ld7. 

—  Suit  Cognizable  by  Small  Cause  Court 

Instituted  in  Court  of  Subordinate  Judge 
with    Small  Cause  Court  Powers,   and 
Tried    by    Subordinate   Judge    not    so 
Empowered. 
5^«  Appeal- Civil  81. 

—  Time-barred — Admission  of. 

See  limitation.  140. 

Balwant  v.  GUMANI...L  L.  Bep. 
6  AIL  591. 

• —  Traie-barred  —  Admission  —  Power     of 
Court  at  Hearing  to  Dismiss. 
See  Limitation.  144. 

NoBiN  Chunder  v.-Brojkndro... 
12Cal.Bep.  541 

— Timc-barred,    Admission    of  —  Power    of 
High  Court  to  consider  Validity  of  Order. 

See  Appeal— CiviL  21. 
• —  Valuation  of —for  Purposes  of  Jurisdiction 

&f  Jurisdiction.  12. 

MuTTAMAL    v.    CHINNAMA...I.  L. 

Bep.  4  Mad.  220. 

-—by  Wife  in  Divorce    Suit— Security  for 
Costs. 
See  Appeal— OiviL  1. 

"—•  Withdrawal  by  Appellant — Leave  to  Re- 
spondent to  Appeal. 
See  Fractioe— CiviL  20. 

GOUR  HaRI  fl.  PrEM  NATH...L  L. 

Bep.  0  CaL  788 ;  12  Cal. 
Bep.  895. 

1. Di9^ceSuit^AppialbyWif9-^cu. 

^forCosH-^UmitatioH.']  In  a  suit  for  divorce 
^ghtby  a  wife  against  her  husband,  the  wife 
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obtained  a  decree  nisi  which  ordered  the  respon^ 
dent  to  pay  a  monthly  sum  by  way  of  alimony  to 
the  wife,  and  also  ordered  him  to  pay  the  wife's 
costs  of  suit.  Under  this  decree  a  sum  of  Rs.  3,369 
was  due  to  the  wife  on  the  26th  May  1882. 
The  wife  appealed  from  an  order  made  in  the 
suit,  and  the  time  for  appealing  having  expired 
during  the  vacation,  the  appeal  was  presented 
on  the  first  day  that  the  Court  re-opened  after 
the  vacation.  Under  these  circumstances  the 
Court  admitted  the  appeal  without  requiring 
from  the  appellant  the  usual  security  for  costs. 

Where  the  period  of  limitation  for  the  filing 
of  an  appeal  has  expired  during  the  vacation,  a 
party  to  a  suit  has  a  right  under  the  Limitation 
Act  XV.  of  1877  to  have  his  appeal  admitted 
on  the  day  the  Court  re-opens,  and  the  Protho- 
notary  of  the  High  Court  has  power  to  receive 
and  file  the  memorandum  of  appeal  on  that  day. 
King  v.  King. ..I.  L,  Bep.  6  Bom.  487, 1882. 

West,  J. 

2.  —  Act  X.  of  1877, «  244, 588,  c/.y.— 

Order  in  Execution  of  Decree^ Attachment'] 
An  order  under  $  244,  Act  X.  of  1877,  ^or  at- 
tachment  of  property  in  execution  of  a  decree, 
is  of  the  same  nature  as  an  order  under  \  485 
for  the  attachment  of  property  in  the  course  of 
a  suit  and  is  appealable  under  CI.  j\  $   588. 

PULUKDHARI    ROY    V.    RAJA     RaDHA      PerSHAD 

S1NGH...L.  B.  8  L  A.  105;  L  L.Bep.  8  CaL 

28. 1881. 

3. Death  of  Co^Parcener  Pending  Ap- 
peal—Decree for  Partition,  Effect  of^Power  of 
Appellate  Court  to  Vary  Decree?^  When  a  de- 
cree of  a  lower  Court  is  under  appeal,  it  is  open 
to  the  Appellate  Court  to  vary  it  either  in 
points  (if  any)  in  which  it  is  erroneous,  or  in 
respect  of  supplemental  matters  occurring  after 
the  institution  of  the  appeal,  eg,,  the  death  of 
one  of  the  appellants,  which  are  admitted. 

The  plaintiff  obtained  a  decree  for  partition 
of  his  share  of  certain  family  property  in  the 
possession  of  the  defendants,  his  co-parceners. 
Pending  a  second  appeal  from  this  decree,  one 
of  the  defendants  died  : — 

Held,  that  the  plaintiff  was  entitled  to  a 
share  in  that  of  the  co-parcener  who  had  died 
pendente  lite,  and  that  the  decree  appealed 
from  must  be  varied  accordingly. 

A  decree  for  partition  does  not  operate  as  a 
severance  so  long  as  it  remains  under  appeal. 
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Joy  Narain  Giri  v.  Girish  Chunder  Myti  (I.  L. 
Rep»  4  Cal.  434)  distinguished.  Sakharam 
Mahadbv  Dangr  V,  Hari  Krishna  Dangb.*. 
I.  L.  Bep.  0  Bom.  118, 1881.  Westropp,  C.  J*. 

and  Pinhey,  J. 

4. To  Privy  Council — Final  Order — 

Interlocutory  Order— Act  X.  of  1 877,  \S  595, 
600.]  An  order  in  a  partnership  suit  for  ac- 
count refusing  to  allow  the  plaintiffs  to  have 
the  accounts  taken  in  a  particular  manner  sug- 
gested by  themselves,  unless  they  agreed  to 
give  certain  credits  in  their  accounts  to  the  de- 
fendants, is  not  a  final  order  or  decree  within 
the  meaning  of  S  595  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  though  the  effect  of  such 
order  may  be  to  prevent  the  plaintiff  from 
establishing  his  case  against  the  defendant,  and 
therefore  no  appeal  lies  from  such  order  to  Her 
Majesty  in  Council.  Aben  Sha  Sabit  Ali  v. 
Cassirao  Baba  Sahbb  Holkar...!.  L.  Bep.  6 

Bom.  260, 1882.    Sargent  and  Melvill,  JJ. 

4a. *' Final  Decree?'-^ Act  X.  0/1877,  S 

595.]  On  an  application  by  the  plaintifTs  under  S 
525  of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
to  have  an  award  filed,  the  Court  made  an  order 
"  that  the  claim  of  the  plaintiffs  be  decreed."  An 
appeal  by  the  defendant  to  the  High  Court  was 
dismissed  as  unsustainable,  and  the  High  Court 
suggested  to  the  plaintiffs  to  apply  to  the  lower 
Court  to  give  judgment  according  to  the 
award,  and  a  decree  to  follow  it.  The  plaintiffs 
thereupon  made  an  application  to  the  lower 
Court  of  the  nature  suggested,  but  styled  it  one 
for  "  review  of  judgment."  The  lower  Court 
granted  the  so  called  review  on  appeal  by  the 
defendant,  the  High  Court  held  that  no  appeal 
lay  from  the  order  of  the  lower  Court,  which 
erroneously  styled  an  application  to  have  judg- 
ment and  decree  passed  on  the  basis  of  an  award 
that  had  been  filed,  as  being  one  of  review. 

Held,  that  no  appeal  lay  from  such  decision  of 
the  High  Court  to  Her  Majesty  in  Council,  such 
order  not  being  a*' final  decree"  within  the 
meaning  of  ^  595  {a)  of  the  Civil  Procedure  Code, 
Act  X.of  1877.  Ramadhin  Mahton  v,  Ganesh. 
I.  Ii.  Bep.  4  AIL  238y  1882.   Straight  and 

Oldfield,]]. 

4b.  — ^  To  Privy  Council —  Valuation  of 
Suit^Act  X,  of  1877,  \  596.]  i4.  and  B.  pur- 
chased the  same  properties,  deriving  title  through 
different  persons.    The  value  of  the  properties 
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with  mesne  profits  was  over  Rs.  I0,o0o.  S. 
granted  two  patnl  leases  of  the  properties  to 
different  persons.  A*  was  therefore  obliged  to 
bring  two  suits  for  the  recovery  of  the  propertiesi 
the  value  of  the  subject  matter  in  each  of  which 
was  under  Rs.  10,000. 

Held,  that  A,  was  entitled  to  appeal  to  the 
Privy  Council  in  both  cases.    Jogul  Kishore  , 
0.   JoTENDRo  MoHUN  Tagorb...!.  L  Bop.  8 
Gal.  210, 1882.     Pontifex,  J. 

6. From  Order  under  Act  XX,  of  1 863, 

S  S—Act  X,  of  1877,  S  647.]  An  appeal  lies 
under  $  647  of  the  Civil  Procedure  Code,  Act  X- 
of  1877,  against  an  order  passed  by  the  District 
Judge  under  $  5  of  Act  XX.  of  1863.  Sultan 
AcKENi  Sahib  v.  Shaik  Bava  Maumivar...L 
L. Bep.  4  Mad.  295, 1879.    Tumeric.]., SLnd 

M.  Ayyar,  J. 

6.  —  Judgment  in  Accordance  witk 
Award— Act  X.oflSyj,^^  522, 526.]  The  power 
to  file  an  award  includes  the  power  to  inquire  if 
there  was  a  submission  to  arbitration,  and  the 
question  of  fact  whether  the  submission  was 
made  like  any  other  question  essential  to  the 
validity  of  the  award,  is  concluded  by  the  decree 
when  the  decree  is  in  accordance  with  the 
award,  and  is  not  open  to  appeal  or  revision. 
H  522  and  526  of  Act  X.  of  1877.  Micharaya 
GuRuvu  V.  Sadasiva  Parama  Guruvu...!.  L. 
Bep.  4  Mad.  819, 1881.    Turner,  C.J.,   and 

Af.  Ayyar,  J. 

6a.  Avtard,  Judgment  in  Accordance 

with  Heview,^  There  is  no  appeal  from  a  judg* 
ment  in  accordance  with  an  award,  even  although 
the  party  objecting  to  the  award  may  not  have 
had  the  full  time  allowed  him  wherein  to  take 
exception  to  the  award.  If  he  has  been  pre- 
judiced thereby  the  Court  of  first  instance 
should  grand  a  review... Monji  Prbmji  Sbt  r. 
Maliyakel  Koyassan  Kuya  HAJI...L  L.  Bep. 
8  Mad.  69,  1880.  Turner,  C.J.,  and  Innes,  J. 
S.  C.  under  Arbitration.  8. 

6b. Judgment   in   Accordance     wtk 

Award — Oaths  Act  X,  of  1873 — Award  in  Accord- 
ance with  Special  Oath  of  Party—Act  X,  of  1877, 
^522.]  Held,  by  Stuart,  C.J,,  and  Straight t  J., 
that  no  appeal  lies  from  a  judgment  in  accord- 
ance  with  an  award  made  by  an  arbitrator  in 
accordance  wfth  the  oath  of  one  of  the  parties  to 
the  reference,  taken  in  a  particular  manner,  by 
which  oath  the  other  party  to  the  reference  bad 
agreed  to  be  bound. 
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Per  Stuart,  C.  J.— It  was  not  necessary  to  im- 
port the  Oaths  Act  X.  of  1873  into  the  case ;  it 
does  not  take  away  from  arbitrators  any  powers 
as  to  taking  evidence  or  otherwise  which  they 
previously  had.  An  arbitrator  is  entitled  to 
conduct  the  proceedings  in  the  arbitration,  and 
to  determine  questions  of  evidence  according  to 
his  own  views  of  the  exigencies  of  the  case  be- 
fore him,  and  if  one  of  the  parties  to  the  arbi- 
tration records  his  willingness  to  rest  his  case 
on  his  opponent's  deposition,  the  arbitrator  can 
make  his  award  accordingly. 

Held,  by  Oldfield,  J.,  that  it  is  only  when  the 
decree  follows  a  judgment  in  accordance  with 
an  award  that  an  appeal  does  not  lie  under  $ 
522 of  the  Civil  Procedure  Code,  Act  X.  of  1877. 

Before  a  Court  of  Appeal,  however,  is  in  a 
position  to  apply  that  provision,  it  must  satisfy 
itself  that  there  is  an  award  which  can  rightly 
be  so  considered  ;  and  an  Appellate  Court  must 
look  so  far  behind  the  decree.  If  there  is  no- 
thing which  is  properly  an  award,  there  can  be 
no  final  decree  such  as  S  5^2  refers  to. 

A  reference  to  arbitration  contemplates  that 
the  arbitrator  shall  exercise  his  own  judgment 
on  the  evidence,  but  when  the  parties  agree  to 
be  bound  by  the  oath  of  a  particular  person,  the 
decision  is  taken  out  of  the  arbitrator's  hands, 
and  in  fact  he  ceases  to  act  as  arbitrator,  and  the 
decision  made  is  not  that  of  the  arbitrator,  so 
astobe  an  award  within  the  meaning  of  the 
Code.  There  had,  therefore,  been  no  award  in 
the  present  case,  and,  in  consequence,  no  final  de- 
cree under  $522.  Bhagirath  v.  Ram  Ghulam... 
1,  L.  Bep.  4  All.  283,1882. 

7. Court  Fees  Act  VII.  of  1870,  S   12, 

Scked,  II.,  Art,  1 7,  Cl.  {I.)'^Suit  to  Contest 
A-9ard  ofSeitUment  Officer—Mad.  Act  XXVI I L 
ofxyno — Finality  of  Decision  as  to  Court  Fees — 
Suit  for  Land.']  The  terms  of  5  i2  of  the  Court 
Fees  Act  VII.  of  1870  ought  not  to  receive  a 
larger  interpretation  than  they  fairly  admit  of. 
They  do  not  declare  that  the  decision  of  the 
Court  in  which  the  plaitt  or  appeal  is  filed  is 
final  on  all  questions  which  may  arise  respecting 
the  Court  fee,  but  only  on  every  question  re- 
lating to  valuation  for  the  purpose  of  deter- 
mining the  amount  of  the  fee  ;  they  do  not 
ibeiefore  prohibit  an  appeal  from  the  decision 
of  the  lower  Court  as  to  the  class  in  which  the 
soit  ranks. 
6 
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A  suit  instituted  under  the  provisions  of 
Madras  Act  XXVIII.  of  i860  to  contest  the 
decision  of  a  Revenue  Settlement  Officer  as  to 
boundaries,  is  not  a  suit  for  possession  of  land, 
but  falls  within  Art.  17,  Cl.  I.  of  Sched.  II.  of 
Act    VII.    of    1870.     Annamalai    Chetti   v. 

Cloete L  L.  Bep.|4  Mad.  204,  1881. 

Turner^  C.J.,  and  Tarrant^  J. 

See  16a. 

8.  Order  Refusing  Execution  of  Order 

as  to  Costs  in  Pauper]Suit—Act  X.  of  1877,  S  244. 
Cl.  (p)  and  S  412.]  A  Subordinate  Judge  ad- 
mitted a  plaint  \n  forma  pauperis,  but,  holding 
that  he  had  no  jurisdiction  to  try  the  case  him- 
self, returned  the  plaint  to  the  plaintiff  for  pre- 
sentation in  the'proper  Court,  and  ordered  each 
party  to  pay  his  own  costs.  After  the  present- 
ation of  the  plaint  to  another  Court,  and  before 
the  termination  of  the  suit,  the  Collector  applied 
to  the  Subordinate  Judge  for  execution  of  the 
order  as  to  costs,  by  seeking  to  recover  the 
amount  of  the  stamp  duty  from  the  plaintiff. 
The  Subordinate  Judge  refused  the  application, 
and  his  decision  was  affirmed  on  appeal  by  the 
District  Judge.  On  second  appeal  to  the  High 
Court  :— 

Held jih?X  there  was  no  appeal,  and,  therefore, 
no  second  appeal  against  the  order  of  the  Sub- 
ordinate Judge  refusing  execution  of  the  order 
as  to  costs ;  because  the  question  was  one  aris- 
ing not  between  the  parties  to  the  suit,  but 
between  the  Collector,  who  was  a  third  party,  and 
one  of  the  parties  to  the  s\iit.  But  as  the  origi- 
nal order  by*  the  Subordinate  Judge  was  one 
which  he  had  no  jurisdiction  to  make  under 
§  412  of  Act  X.  of  1877,  the  High  Court  in  the 
exercise  of  its  extraordinary  jurisdiction  annul- 
led it  and  all  proceedings  consequent  upon  it. 
The  Collector  of  Ratnagiri  v.  Janardhan 

Vithal  Kamat I.  L.  Rep.  6  Bom.  590, 

1882.     Mehill^xidWest,]], 

9. CrosS'Appeal  —  Respondent's  Objec- 
tion—Act jy.  0/1877,  $$  561,622.]  Ina  suit  for 
compensation  for  the  wrongful  taking  of  the 
fruit  on  a  tree,  the  defendant  denied  the  taking 
of  the  fruit,  and  claimed  the  tree  as  his.  The 
suit  was  dismissed  on  the  ground  that  the 
fruit  had  not  been  taken,  and  the  Court  inci- 
dentally found  that  the  tree  belonged  to  the 
plaintiff.  The  plaintiff  appealed,  and  the  de- 
fendant preferred  an  objection  under   f  561  of 
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the  Civil  Procedure  Code,  Act  X.  of  1877,  and  the 
lower  Appellate  Court  entertained  and  allowed 
the  objection  and  dismissed  the  plaintiff's 
appeal  :— 

Held,  that  as  the  Court  of  Brst  instance  did 
not  in  deciding  that  the  tree  belonged  to  the 
plaintiff,  decide  a  question  substantially  in  issue, 
it  did  not  decide  in  this  matter  *'  against  the 
defendant"  within  the  meaning  of  \  561  of  the 
Civil  Procedure  Code  ;  and  as  the  decree  was 
limited  to  dismissing  the  suit,  the  defendant,  as 
respondent  before  the  lower  Appellate  Court, 
"was  not  competent  to  take  an  objection  to  the 
decree  on  a  ground  outside  of,  and  foreign  to  the 
decree,  and  which  could  not  have  been  taken  by 
way  of  appeal.  The  lower  Appellate  Court, 
therefore,  assumed  a  jurisdiction  not  warranted 
by  law  in  trying  and  determining  the  defendant's 
objection,  and  that  part  of  his  proceedings  were 
accordingly  set  aside.  Balak  Tewari  v. 
Kausil  M1SR...I.  L.Bep.  4  All.  491,  1882. 
Tyrrell  aiiid  Afahmoodf  J  J. 

10. Error  not  Affecting  Merits— Act  X, 

of  1877,  S  S^%— Insufficiently  Stamped  Document 
Admitted  in  Evidence— Act  I.  of  1879,  \  34,  CI. 
3.]     The  mere  fact  that  an  unstamped  or  insuffi- 
ciently stamped  document  has  been  admitted  in 
evidence,   is  not,  of  itself,  a  ground  of  appeal, 
or  for  reversing  a  decree   passed   in   the  suit. 
Ramasamx  9.  Ramasami...!.  L.  Bep.  5  Mad. 
220, 1882.   Kindersley  and  M,  Ayyur,  JJ. 
S.  C.  under  Stamp.  8. 
See  also  Contract.  8. 

11.  —  Order  Refusing  to  File  Award — Act 
X.  of  1877,  H  5251^22.]  No  appeal  lies  from  an 
order  refusing  to  an  application  under  (  525  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  to 
file  an  award  ;  but  the  High  Court  can  inter- 
fere under  $  622.  R.  Ry  Mana  Vikrama  v, 
Mallicherry  Kristnanan  Nambudri...!.  L. 
Bep.   8  Mad.  68,  1880.  Turner,  C.J.,  and 

M.  Ayyar,  J. 

S.  C.  under  Arbitration.  4. 

12. From  Ex-Parte  Decree-^Act  X.  of 

1877,  S  540.]  Under  S  540  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877,  an  appeal  lies  from 
an  ex'parte  decree.  Where  a  defendant  ap- 
pears at  the  first  hearing  and  61es  a  written 
statement,'  a  decree  against  him  is  not  ex-parte 
because  he  does  not  appear  further  during  the 
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hearing  of  the  case.    Ananth arama  Patter  tf. 
Madhava  PANIKBR...I.  L.  Bep.  8  Mad.  264, 
1881.     Innes  and  Tarrant,  JJ. 

12a. Ex-Parte  Decree^ Act  X.  of  1877' 

♦  540.]  Held  by  Stuart,  C.J  ^,  Straight  and 
Tyrrell,  JJ.  {Oldfield  and  Brodhurst,  JJ.,  dis- 
senting) that  a  defendant  against  whom  a  de- 
cree has  been  passed  ex-parte,  and  who  has  not 
adopted  the  remedy  provided  by  $  108  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  cannot 
appeal  from  such  decree  under  the  general 
provisions  of  S  540.  Lal  Sing  v,  Kunjan... 
I.  L.  Bep.  4  All.  887, 1882. 

12b. Ex'Parte  Decree— Act  X.  of  1877, 

SS  loi,  108.]  Defendants,  who  put  in  no  ap- 
pearance at  the  original  hearing,  and  who  have 
subsequently  been  refused  leave  to  appear  and 
defend,  are  at  liberty,  when  an  ex-parte  decree  has 
been  passed  against  them,  to  appeal,  without 
taking  steps  to  have  the  ex-parte  decree  set  aside 
under  S  108  of  Act  X.  of  1877.  Ashrufunnissa 
v.  LEHAREAUX...I.  L.  Bop.  8  Cal.  272, 1881 ; 
10  Cal.  Bep.  602.    UcDonnell  and  Fields  JJ. 

18.  Execution  of  Decree  against  Part- 
nership— Order  Disallowing  Claim  by  Partner  to 
Property  Attached— Act  X  of  1877,  $  244,  Of.  c, 
281.]  No  appeal  lies  from  an  order  disallowing 
an  objection  by  one  of  several  partners  and  co- 
judgment-debtors  to  the  attachment  of  property 
as  property  of  the  firm,  on  the  ground  that  such 
property  is  his  own  private  property,  and  does 
not  belong  to  the  firm ;  such  an  order  is  not 
one  under  $  244,  CI.  c.  of  the  Civil  Procedure 
Code,  Act  X-  of  1877,  but  under  f  281.  Abdul 
Rahman  «.  Muhammad  Yab L  L.  Bep.  4 

All.  190,  1882.  Straight  and  Oldfield,  JJ. 

14. Arrears  of^Rent^  Suit  for — Inter- 

venors — Appeal  by  Intervenors — Act  XVIIU  of 
1873,  H  148,  183  189.]  In  a  suit  for  arrears  of 
rent  not  exceeding  Rs.  100  instituted  in  the  Court 
of  an  Assistant  Collector  of  the  second  class,  cer- 
tain persons  intervened,  and  were  made  defen- 
dants under  S  148  of  Act  XVIII.  of  1873,  claim- 
ing to  be  entitled  to  the  rent.  The  Assistant 
Collector  decided  in  the  plaintiff's  favour.  All 
the  defendants  appealed  to  the  Collector,  who 
decided  that  the  intervenors  were  entitled  to 
the  rent,  and  this  decision  was  confirmed  by  the 
District  Judge  on  appeal  by  the  plaintiff  : — 

Held,  that  no  appeal  lay  by  the  intervenors  to 
the  Collector,  and  that,  as  between  the  plaintiff 
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and  the  original  defendant,  alt  that  the  Collector 
could  decide  was  whether  the  plaintiff  was 
entitled  to  the  rent ;  the  District  Judge,  there- 
fore, had  no  jurisdiction  to  entertain  the  plain - 
tifFs  appeal,  nor  had  he  decided  any  question 
of  proprietary  right  that  would  justify  the 
appeal  ta  the  High  Court.    Kishna  Ram  v. 

HiNGU  LAt I.  L^  Bep.  4  AU.  287,  188d. 

Straight  and  Oldfield,  ]]. 

15.  —  Order  Rejecting  Application  by 
Legal  Representative  of  Deceased  Sole  Plaintiff 
ani  Appellant  for  Substitution  of  Names — Abate- 
ment^ActX.  of  1877,  $§  2,  366,  58S  (18).]  No 
appeal  lies  from  an  order  of  a  lower  AppeHate 
Court  rcjecting^  an  application  by  the  legal 
representative  of  a  dteceased"  sole  plaintiff  and 
appellant  to  have  his  name  entered  as  appellant,, 
on  the  ground  that  the  appfication  was  made 
too  late,  and  directing  that  the  suit  should  abate. 
AaMAD  Ata  V.  Mata  Badal  Lal...I.  L.  Bep. 
8A1L  844^1881.    Straight  and  Duthoit,  ]J. 

16. Order  on  Appeal  from  Order  Re- 

twning  Plaint'-Act  X.  of  1877,  §f.  57  (a),  562, 
5^.]  The  Court  of  first  instance  made  an  order 
returning  a  plaint,  on  the  ground,  that  it  was 
not  competent  to  entertain-  the  suit.  On  appeal, 
the  lower  Appellate  Court,  holding  that  the 
Court  of  first  instance  had  jurisdiction  in  the 
suit,  made  an  order  "decreeing  the  appeal,*' 
and  subsequently  made  an  additional  order 
directing  the  case  to  be  returned  for  retrial  :— 
Held,  that  no  appeal  lay  from  this  last  order, 
which  did  not  alter  the  character  of  the  original 
order,  which  was  one  passed  in  appeal  from  an 
orfcr  returning  a  plaints  Kishna  Ram  v.  Nar- 
siNGH  Sbvak  SiitGH...!.  Ij.  Bep.  8  All.  855, 
1881.     Straight  and  Tyrrell,  JJ 

16a. Order  Reversing  Order  Rejecting 

l^int  as  Insufficiently  Stamped— Court  Fees."] 
Q^tcerff  whether  an  appeal  lies  from  an  order  of  a 
District  Judge  reversing^  an  order  of  a  Court  of 
first  instance  tejfecting  a  plaint  as  being  insuffi- 
cient stamped,  and  remanding  the  the  case  for 
reception  ol  the  plaint  and  trial.  Hubibul 
HossKiN  V.  Mahomed  Rbza...I.  Ia.  Bep.  8  Cal. 
^K  1881 ;  10  OaL  Bep.  885.  Mitter  and 

Maclean^]}. 
S.  C  under  Court  Fees.  6. 
And  Procedure— Oi^il.  14. 

16b. From  Order  Rejecting  AppeaV  be- 

<"««e  Improperly  Stamped—Court  Fees,  Finality 
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of  Decision— Act  VII.  of  1870,  f  12.]  Quare, 
whether  any  appeal  lies  from  an  order  of  a  lower 
Appellate  Court  rejecting  a  petition  o£  appeal 
on  the  ground  that  it  is  not  properly  stamped. 

Protab  Cbunoer  Dass9.  Arathoon I.  L. 

Bep.  a  Cal.  455, 1883 ;,  10  Cal.  Bep.  448. 
McDonnell  and  Field,  J  J. 
S.  C.  under  Bstoppel.  5. 

16C4 Court  Fees,  Finality  of  Decision 

as  to— Act  VIL  of  1870,  f  12-^^  Decre^'-- Act 
XIV.  0/1882,  $  $  2,  54, 622.]  In  a  suit,  instituted 
on  aRs.  10  stamp)  for  an  account,  the  removal 
of  the  original  trustee  and  the  appointment  of  a 
new  one,  where  the  value  of  the  trust  property 
was  5  Jacs  of  rupees,  the  Court  of  fTrst  instance 
directed  that  the  stamp  should  be  calculated  on 
the  full  value  of  the  trust  property,  and  ordered 
the  deficiency  in  the  Court  fee  stamp  to  be  made 
good  within  a  certain  time.. 

Before  that  time  expired,  a  rule  was  obtained 
from  the  High  Court  under  $  622  of  the  Civil 
Procedure  Code,  Act  XIV.  of  1882,  to  show  cause 
why  the  order  should  not  be  set  aside  :— 

Held,  that  the  rule  must  be  discharged  as,  if 
the  suit  had  been  dismissed  on  the  expiration  of 
the  time  limited  under  f  54  of  the  Code,,  there 
would  have  been  an  appeal,  regard  being  had 
to  the  definition  of  the  word  "decree"  in  $  2. 
Section  12  of  the  Court  Fees  Act  Vlt.  of  1870 
merely  applies  to  the  valuation  of  property  for 
the  purpose  of  calculating'  the  Court  fee  when 
there  is  no  question  as  to  the  article  of  the 
schedule  of  the  Act  with-  reference  to  which  the 
valuation  is^  to  be  made,  and  was  not  intended 
to  apply  to  a  case  in  which  it  is  contendfed,  not 
that  the  property  has  been  wrongly  valued,  but 
that  the  relief  has  been  improperly  estimated  by 
putting  it  under  a  wrong  article  in  the  schedule 
of  the  Act. 

The  section  does,  not  contemplate  a  case  in 

which   the  Court  refuses  to  hear  a  suit  on  the 

ground  that  a  sufficient  Court  fee  has  not  been 

paid.     In  re  Ojmrao-  Mjrza  v.  J  ones...  12  Cal; 

Bep.  148,  1882.     McDonnell  and  Field,  JJ. 

17.  —  Order  allowing  Amendment  of 
Plaint- Act  X.  of  1877,  h f  53,  558  (6).]  No  ap- 
peal lies  from  an  order  allowing  a  petition  to 
amend  a  plaint  and  rejecting  the  defendant's  ob- 
jections, thereto,  made  without  returning  the 
plaint  for  amendment,  and  after  hearing  the 
parties  on  the  day   fixed   for  the  admission   or 
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rejection  of  the  petition  of  amendment  and  the 
determination  of  the  defendant's  objections. 
Rajindra  Kishore  Singh  v.  Radha  Prasad 
Singh. ..I.  L.&ep.  3  All.  854, 1881.  Straight 

and  Duthoit,  J  J. 

18,  From    Order   as    to  Costs. ']    If  an 

order  is  in  itself  appealable,  as  affecting  the 
jurisdiction  of  the  Court,  or  the  merits  of  the 
case,  an  appeal  will  lie  from  that  part  of  the 
order  which  relates  to  costs  ;  but  as  with  de- 
crees, so  with  orders,  in  those  cases,  and  in  those 
cases  only,  where  the  order  is  appealable,  is  the 
direction  as  to  costs  which  is  ancillary  to  the 
order,  appealable  also.  Balkissen  Dass  tf.  Luch- 
MEEPUT  Singh... L  L.  Rep.  8  Cal.  91,  1881. 
Garth,  C.J.,  and  Wilson,  J. 

19.  Remand  Order  by  Single  Judge  of 

High  Court— Letters  Patent ^  CI.  15.]  No  ap- 
peal lies  under  CI.  15  of  the  Letters  Patent  of 
the  High  Court  (Calcutta)  against  an  order  of 
a  single  Judge  of  the  High  Court  on  appeal, 
remanding  certain  issues  of  fact  for  trial  by  the 
lower  Court,  and  meantime  retaining  the  appeal 
on  the  files  of  the  Court.  Kaukri  sto  Paul  v, 
Ramchunder   Nag. ..I.  L.  Rep.  8  Cal.  147, 

3881  ;  9  Cal.  Rep.  461.  Garth,  C.J.,  and 

Morris,  J. 

20. Second  Appeal—Title  to  Land,']  In 

a  suit  for  damages  for  trespass  laid  at  a  sum 
under  Rs.  100,  a  second  appeal  will  lie  to  the 
High  Court  if  the  title  to  the  land  trespassed  on 
has  been,  raised  in  the  Courts  below.  Lukhyna- 
rain  Chuttopadhya  v.  Gokachand  Gossamy. 
L  L.  Rep.  9  Cal.  116, 1882 ;  12  Cal.  Rep. 
89.  Cunningham  and  Tottenham^  ]], 
S.  C.  under  Act  XI.  of  1869,  §  39.  1. 

21. Time-barred,  Admission  of—Power 

of  High  Court  to  Consider  Validity  of  Order— Act 
XV,  of  1877,  f  5.]  Assuming  that  a  Subordinate 
Judge  to  whom  an  appeal,  admitted  by  the 
District  Judge  after  the  expiration  of  the  period 
prescribed  by  law,  has  been  sent  for  disposal, 
cannot  question  the  validity  of  the  order  admit- 
ting  the  appeal  (see  Jhotee  Sahoo  v,  Omesh 
Chunder Sircar,  I.  L.  Rep.  5  Cal.  l),  yet  the  High 
Court,  in  special  appeal,  has  power  to  look  into 
the  grounds  on  which  the  time-barred  appeal 
has  been  admitted.  Mowri  Beva  v.  Surendro- 
nafh  Roy  (2  B«,-ng.  L.  R.  A.  C.  184,  note  ;  10 
W.     R.     178)     followed.     Ch UNDER    Doss     V, 
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BosHooN  Lall  Sookul...  .  I.  L.  Rep.  8  Cal 
261,  1881  ;  11   Cal.  Rep.  177.     Morris  and 

Prinsep,  ]]. 

22.  Order    Requiring     Security  for 

Restitution  of  Property  taken  in  Execution— Act 
X  ofiSyy,  H  244,  a.  (c),  546,548.]  An  order, 
made  under  f  546  of  Act  X.  of  1877  by  the 
Court  which  passed  the  decree,  and  in  which 
execution  is  pending,  requiring  the  decree-holder 
to  give  security  for  the  restitution  of  the  pro- 
perty about  to  be  taken  in  execution,  is  appeal- 
able under  $  244,  CI.  (c),  of  the  Code. 

No  general  rule  can  be  laid  down  that  such 
security  cannot  consist  of  immovable  property 
situate  within  another  district  than  that  in 
which  the  Court  passing  and  executing  the  de- 
cree  is  situate.  Luchmeeput  Singh  v.  Sua 
N.\TH  Doss... I.  L.  Rep.  8  Cal.  477,  1882; 
10  Cal.  Rep.  517,     Field  and  aKinealy,  JJ. 

23. Order  Staying  Ejoecution  Pending 

Suit— Act  X.  of  1877,  f*  2,  243,  244,  588- 
Decree,']  No  appeal  lies  from  an  order  staying 
execution  of  a  decree  pending  the  decision  of  a 
suit  brought  by  the  judgment  debtor  agaiost 
the  judgment  creditor. 

Such  an  order  does  not  come  within  the  pur- 
view of  $  244  of  the  Civil  Procedure  Code,  Act 
X.  of  1877,  and  even  if  it  did,  it  would  not  amount 
to  a  decree  as  defined  by  $  2.     Nihal  Chand  t». 

Rameshari  Dassee I.  L.  Rep.  9  CaL 

214,   1882;  12   Cal.   Rep.   53.     Tottenham 

and  Bose,  JJ. 

24. Lunatic— Appeal      by        Relative 

against  Adjudication^Act  XXXV.  of  1858, 
n  3,  422,]  A  relative  interested  in  the  personal 
welfare  of  an  alleged  lunatic,  and  in  the  pre- 
servation of  his  estate,  may  appeal  against  an 
adjudication  if  he  was  a  party  to  the  proceedings. 
In  the  matter  of  the  Petition  of  Mahomed 
BusHEERUL  H0SSEIN...I,  L.  Rep.  8  Cal.  263, 
1881 ;  10  CaL  Rep.  1.  Mitter  and  Maclean,  JJ. 

25. Second  Appeal —Remand— Act  X. 

of  1877,  SS  562,  588,  CI.  28,]  On  an  appeal  from 
an  order  of  remand  under  S  562  of  Act  X.  of 
1877,  the  High  Court  cannot  consider  the  facts, 
on  which  the  lower  Appellate  Court  passed  the 
order.  All  that  it  can  do  under  %  588,  CI.  28,  is 
to  consider  whether,  on  the  findings  of  fact  by 
the  lower  Appellate  Court,  that  Court  was  right 
in  remanding  the  case.  Noimollah  Prama- 
NicK  V.  Grish  Narain  M00NSHEE...I.  li.Rep. 
8  Cal.  674,  1882.   Prinsep  and  Bose,  JJ. 
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26. Second  Appeal  —  Suit  for   Rent 

Mow  Rs,  100 — Landlord  and  Tenant — Beng. 
Act  VIII.  o/iSSg,  $  102.]  In  a  suit  for  rent  below 
Rs.  100,  the  defendant  set  up  the  title  of  a  third 
person  who  was  not  a  party  to  the  suit,  and  the 
lower  Court  finding  that  the  relationship  of  land- 
lord and  tenant  existed  between  the  parties,  and 
that  the  rent  was  unpaid,  decided  the  suit  on  that 
froond  in  the  plaintiffs  favour.  The  District 
Judge,  on  appeal,  held  that  the  defendant  had 
paid  the  rent  and  reversed  the  decree : — 

Held,  that  under  i  102  of  Bengal  Act  VIII.  of 
1869,  no  second  appeal  lay  to  the  High  Court, 
the  case  being  one  between  landlord  and  tenant, 
and  there  being  no  question  relating  to  title  as 
between  persons  having  conflicting  claims. 
Umiaprasad  Roy  v.  Shorup  Paramanick  ...L 
L  Kep.  8  Cal.  712, 1882.     Gartk,  C.J.,  and 

Eose,  J. 

27.—-  Second  Appeal  —  Order  Reversing 
Order  Rejecting  Application  to  Set  Aside  Ex- 
Parte  Decree— Act  X.  of  1877,  S  S  588,  622.]  No 
xcond  appeal  lies  from  an  order  of  a  District 
Jodge  reversing  ao  order  of  the  Court  of  first 
icbtance  rejecting  an  application  by  a  defendant 
to  have  an  f  jf-^ar/^  decree  passed  against  him 
«t  aside ;  nor  will  the  High  Court  interfere 
ander  §  62a  of  the  Civil  Procedure  Code,  Act  X. 
of  1877.  AuMNASH  Chunder  Mookerjee    v. 

MmiN L  L.  Bep.  8  Cal.  832,  1882. 

White  and  Macpherson,  J  J. 

28. Second  Appeal— Finding  of  Fact — 

BwUnct^  Where  the  lower  Appellate  Court  has 
ciearly  misapprehended  what  the  evidence  before 
it  was,  and  has  thtis  been  led  to  discard  or  not 
to  jive  sufficient  weight  to  important  evidence, 
wd  to  give  weight  to  other  evidence  to  which 
it  i)  not  entitled,  and  has  thus  been  led  not  into 
*^y  mere  accidental  mistake,  but  totally  to  mis- 
conceive the  case,  the  High  Court  will  inter- 
^  in  second  appeal.  Futtehma  Begum  v. 
VuHAHED  AusuR  ..I.  Ii.  Bep.  9  Cal.  309, 
1882.     Wilson  and  Field,  JJ. 

S.  C.  under  Interest,  la. 

28a. Second  Appeal— Evidence,']  Where 

^  lower  Appellate  Court  disturbed  a  distinct 
^ng  of  fact  by  the  Court  of  first  instance  on 
*«re  conjecture,  and  owing  to  its  having  mis- 
'^^'^fl^tood  the  evidence  of  the  witness  on 
•fcich  that  finding  was  based,  the  High  Court, 
'^  second  appeal,  holding  that  the  lower  Ap- 
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pellate  Court  had  committed  an  error  in  the 
investigation  of  the  case  which  had  affected  its 
decision  on  the  merits,  sent  back  the  cose  for 
retrial.  Lal  Mahomed  Bepari  v.  Shoila 
BEWA...11  Cal.  Bep.  104,  1882.    Morris  and 

aKincaly,  J. 

29.  Fresh  Evidence  on."]  At  the  hear- 
ing of  a  suit  a  party,  though  he  had  sufficient 
warning  of  what  was  necessary,  did  not  take 
the  proper  steps  to  cause  the  production  of  the 
documentary,  and  only  admissible  evidence  of 
a  material  fact  which  had  to  be  proved  by  him, 
and  the  suit  was  decided  against  him. 

The  record  of  another  proceeding  would,  it 
was  said,  have  supplied  this  evidence  ;  and  an 
application  had  been  made,  for  its  production,  on 
which  the  order  of  the  J  udge  was  that  "  the  mat- 
ter would  be  decided  when  the  case  was  tried, 
and  the  record  would  be  sent  for,  if  necessary." 
No  further  application  to  the  Court  was  made, 
and  no  attempt  to  supply  this  evidence  : — 

Held,  that  if  there  had,  as  there  might  have 
been,  an  oversight  by  the  party  in  not  calling 
the  attention  of  the  Judge  to  the  above  order, 
and  in  not  tendering  the  evidence,  there  had 
been  no  omission  on  the  Judge's  part  affording 
ground  for  appeal.  Chandi  Churn  Shashmal 
V.  Duroa  Churn  Mirdua  ..L  L.  Bep.  9  Cal. 
260, 1882,  P.  C.  ;  12  Cal.  Bep.  81. 

30. Adding    Respondent — Act    X.  of 

1877,  §  559]  Where  in  a  suit  for  money  against 
several  defendants,  a  decree  is  passed  against 
one  of  the  defendants  only,  and  exempting 
the  other  defendants,  and  the  plaintiff  does 
not  appear  from  such  decree,  the  Appellate 
Court  cannot  on  an  appeal  by  the  defendant 
decreed  against  making  the  plaintiff  only  a 
respondent,  add  one  of  the  exempted  defendants 
as  a  respondent  under  f  559  of  the  Civil  Pro- 
cedure Code,  Act  X.  of  1877,  and  pass  a  decree 
against  him.  Atma  Ram  «.  Balkishen...I.  L. 
Bep.  5  AIL  266, 1883.     Straight  and  Tyrrell, 

JJ- 

31  .-^^Suit  Cognizable  by  Small  Cause  Court 
Instituted  in  Court  of  Subordinate  Judge  with 
Powers  of  Small  Cause  Court,  and  tried  by  Subor- 
nate  Judge  not  so  Invested — Transfer  of  Suit 
-^Act  X.  of  1877,  S  25.]  Where  a  District 
Judge  directs  a  suit  cognizable  by  a  Small 
Cause  Court,  and  originally  filed  in  the  Court 
of    a    Subordinate   Judjje    invested     with    the 
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powers  of  a  Small  Cause  Court,  to  be  tried 
by  that  Judge's  successor,  who  is  not  invest- 
ed -with  such  powers,  no  appeal  lies  to  the 
District  Judge  from  the  decision  of  such  latter 
Subordinate  Judge  to  whom  the  suit  must  be 
taken  to  be  transferred  under  i  25  of  the  Civil 
Procedure  Code,  Act  X.  of  1877.  Kauleshar 
Rai  V,  Dost  Muhammad  Khan... I.  I«.  Bep.  6 
AU.  274, 1883.  Oldfisld  and  Tyrrell,  ]y 

32. Bengal  Act  F///.  0/1869,  J  l02-5e. 

€(md  Appeal,']  In  a  suit  for  arrears  of  rent  and  eject- 
ment  the  right  of  appeal  is  taken  away  by  5  lot 
of  Bengal  Act  VIII.  of  1869  only  when  it  is 
shown  that  the  amount  sued  for,  and  the  value 
of  the  property  claimed,  is  less  than  Rs.  100. 
Unless  the  latter  fact  appears,  either  from  the 
finding  of  the  District  Judge  or  elsewhere  on  the 
proceedings,  the  High  Court  has  no  right  to  draw 
any  inference  to  that  effect.  TuLSi  Panday  v. 
BucHu  LALL...L  L.  Bep.  9  Cal.  506,  1883, 
F.  B.;12CaLBep.223. 

S.  C.  under  Landlord  and  Tenant.  34. 

33. Act  XII.  of  i88i,§  l^i-- Appeal  f¥om 

Decree  of  District  Judge  on  appeal  from  Collector's 
Decree  in  appeal."]  An  appeal  lies  to  the  High 
Court  from  a  decree  of  a  District  Judge  passed 
on  appeal  from  an  appellate  decree  of  a  Col- 
lector. Jai  Ram  v,  Dulari  Chand...!.  L.  Bep. 
5  All  309,  1883,  F.  B. 

34. From  Order  of  Collector  under  $  320, 

Act  X.  of  iSyj.'i  No  appeal  lies  to  the  High 
Court  from  orders  passed  by  a  Collector  in  the 
exercise  of  the  powers  conferred  00  him  under 
5  320  and  the  following  section  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  relating  to  the 
execution  of  a  decree  of  a  Civil  Court  after  trans- 
fer of  the  decree  to  him  under  J  320.  Madho 
Prasad  v.  Hansa  Kuar...I.  L.  Bep.  6  All. 
314, 1883,  F.  B. 

36. By      Defendant  Disclaiming   all 

Interest  on  his  own  Account,"]  A  person  who  is 
made  a  defendant  in  a  redemption  suit  on  the 
ground  that  he  is  in  possession  of  the  mortgaged 
property  on  behalf  of  the  mortgagee,  and  who 
disclaims  all  interest  on  his  own  account,  and  is 
not  authorized  to  conduct  the  defence  to  the 
suit  on  behalf  of  the  mortgagee,  cannot  appeal 
from  a  decree  passed  ex-parte  against  the  latter. 
Sheshavvar  tf.  Pappiwaradayyangar  ..I.  Ii. 
Bep.  6  Mad.185, 1882. /nif^s,  C.J.   (Offg,), 

and  M,  Ayyar^  J 
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36.  —  Prom  Order  Dismissing  Suit  under 
i  97,  Act  X.  of  1877.]  No  appeal  lies  from  an  I 
order  under  S  97  of  Act  X.  of  1877  dismissing 
a  suit  on  its  being  found  that  the  summons  had  1 
not  been  served  on  the  defendant  owing  to  IIk 
plaintiffs  failure  to  pay  the  Court  fee  leviable  for 
such  service.  Lucky  Churn  Chowdkry  r. 
BUDURUNNISSA...I.  1a.  Bep.  9  CaL  627, 1882 ; 

12  OaL  Bep.  484.     WiUon  and  FieU,  J]. 

37.  —  From  Order  Refusing  to  File  Agree- 
ment to  Refer  to  Arbitration — Court  Fees,"]  Held 
(Oldfield,  J.,  diss.),  that  no  appeal  lies  from  an 
order  refusing  to  file  in  Court  an  agreement  to 
refer  to  arbitration.  By  Oldfield,  J. — That  such 
an  order  is  a  "  decree"  as  defined  in  $  2  of  Art 
X.  of  1877,  and  is  appealable,  the  Court  fee  on 
the  appeal  being  an  ad  valorem  fee  computed  on 
the  value  of  the  subject-matter  in  dispute  in  the 
appeal    Dayanand  v.  Bakhtawar  Singh...L 

Ii.  Bep.  5  AIL  333, 1883,  F.  B. 

38. Remand  Order — Second  Appeal^ 

Suit  Cognizable  by  Small  Cause  Court — Act  X.  of 
1877,  i§  562. 586k  588,  589-]  The  right  of  appeal 
given  by  f  i  588  and  589  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  from  an  order  of  remand 
contemplated  by  §  562  is  not  taken  away  by  \ 
586.  Chaudhri  Ranjit  Singh  v.  Jafar  AH  Khan 
(I.  L.  Rep.  3  All.  18)  followed.  Mahadev 
Narsingh  v.  RaghoKeshav I.  Ij.  Bep.  7 

Bom.  292, 1883.    Sargeant,  C.J.,  and  M 

Harridast  J. 

39. •  Order  Relating   to   Execution  of 

Dccree^Act  X.  of  1877,  ^  2^— Administration 
Decree  and  Order  for  Accounts."]  By  a  decree 
in  an  administration  suit  it  was  ordered  that  the 
plaintiff  in  the  suit  was  entitled  to  recover  Rs. 
18,000  from  the  estate  of  A.,  and  the  further 
hearing  was  adjourned  for  the  taking  of  the 
accounts,  the  Receiver  of  the  Court  being  ap- 
pointed  receiver  of  i4.'s  estate. 

In  another  suit  a  sum  of  Rs.  5,000  was  placed 
in  the  hands  of  the  Receiver  on  account  of  the 
defendant  in  the  administration  suit,  and  the 
plaintiff  in  that  administration  suit  applied  thai 
such  sum  of  Rs.  5,000  should  be  paid  over  to  th( 
credit  of  the  suit,  and  be  applied  in  the  paymen) 
of  the  debts  of  himself  and  the  other  creditor 
of  the  intestate,  who  had  proved  their  claims  ii 
the  suit.  The  application  was  refused  becaus 
not  made  in  proper  form  : — 
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Held,  that  no  appeal  lay  from  the  order  of 
refusal,  which  was  not  a  decision  on  a  question 
which  related  to  the  execution  of  a  decree  within 
the  meaning  of  f  244  of  Act  X.  of  1877.  The 
administration  decree  and  order  for  accounts 
were  not  in  the  nature  of  a  final  decree.  Sree- 
KATH  Roy  p.  Radhanath  Mookerjeb...!.  L. 
Kep.  9  CaL  778,  1882.  Garth,  C.J.,  and 
Cunningham^  J. 

40. Ejectment  Suit  in  Chota  Nagpore — 

Ad  I. of  lijg,  ii  88,  137.]  Section  137  of  Act  I. 
of  1879  docs  not  prevent  an  appeal  in  ejectment 
aits  in  Chota  Nagpore.  Ramjan  Khan  v. 
Raman  Chamar...11  Cal.  Bep.  480,  1882. 
OKintaly  and  Bose,  JJ. 

4L Order  Refusing  to  appoint  Receiver 

-Act  m.  of  1^2,  S503]  There  is  no  appeal 
from  an  order  refusing;  to  appoint  a  receiver 
anderJ503ofthe  Civil  Procedure  Code,  Act 

XIV.    of      1882.      SUBBRAMANVA     ChBTTI      V, 

Appasahi  NAYAK...I.  Ii.  Bep.  6  Had.  866, 
1888.  Kindersley  and  M.  Ayyar^  JJ. 
48.-; —  Incidental  Finding  —  Decree^^Res 
Jadicata,]  The  plaintiff  sued  for  a  declaration 
or  his  rij^ht  to  and  for  possession  of  certain 
UihIs,  alleging  that  they  had  been  sold  to  him 
^  the  first  defendant.  The  latter  denied  the 
sale,  and  the  second  defendant  claimed  to  be 
*  mortgagee  in  possession.  The  Court  of  first 
•BJtaace  simply  dismissed  the  suit,  and  the  lower 
Appellate  Court,  though  holding  the  sale  proV- 
w.  merely  confirmed  the  decree,  on  the  ground 
^  the  second  defendant  was  mortgagee  in 
possession,  and  the  plaintiff  had  not  sought  to 
**toL  The  first  defendant  now  appealed  on 
^  ground  that  though  the  decree  was  in  her 
BToar,  Ae  finding  against  her  as  to  the  sale 
■"?t»t  operate  as  res  judicata  in  future  pro- 
aedings. 

^fUf  that  the  decree  being  in  favour  of  the 
j*Ppell*nt,  who  sought  no  alteration  in  it,  the 
;*?peal  would  not  lie.  The  finding  as  to  the 
^  coaW  not  be  used  as  res  judicata  against 
we  defendant,  and  an  appeal  is  not  admissible  on 
•y  point  not  having  the  authority  of  resj'udi. 
**«.  From  a  judgment  against  a  plaintiff  no 
•judication  in  his  fayour  can  properly  be  deriv- 
^^m  judicata.  It  is  not,  and  cannot  be, 
««  essential  element  of  the  jural  relation  on 
J^  an  adverse  decree  rests,  and  no  appeal  j 
*"H;aio8t  a  merely  incidental  decision  by  one  | 
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who  is  not  in  any  way  prejudiced  by  the  con- 
cluding decision  to  which  the  partial  ones  arc 
but  subsidiary.  Anusavabai  v.  Sakharam 
PANDURANG...I.  L.  Bep.  7  Boiu.  464, 1888. 
West  and  N.  Harridas,  JJ. 

48. Second  Appeal^Apportionment  of 

Compensation-^Act  X  0/1870,  $$  15,  39.]  A 
second  appeal  will  lie  in  proceedings  under  Part 
IV.  of  Act  X.  of  1870,  relating  to  the  apportion- 
ment of  the  compensation  awarded  under  the 
Act.  Atri  Bai  v.  Arno  Poorna  Bai...12  Cal. 
Bep.  409,  1882.    Prinsep  and  O'Kinealy,  JJ. 

44. Order  Setting  Aside  Exparte  Decree 

"Act  XIV,  of  1882,  §  J  588,  CI.  6,  622.]  As  an 
appeal  lies  frpm  an  order  setting  aside  an  ex- 
parte decree,  the  High  Court  will  not  interfere  in 
such  a  case  under  $  622  of  the  Gvil  Procedure 
Code,  Act  XIV.  of  1882.  Ram  Kristo  .Rot  v. 
Naik  Tara  DASs...ia  Cal.  Bep.  449, 1888. 
McDonnell  and  Tottenham ,  J  J. 

46. Second  Appeal  from  Decree  accord- 
ing to  Award— Act  XIV,  o/i882,§  522.]  A  second 
appeal  will  lie  from  the  decree  of  a  lower  Appel- 
late Court  in  accordance  with  an  award  and 
setting  aside  the  decree  of  the  Court  of  first 
instance  setting  aside  the  award.  Section  522 
of  the  Civil  Procedure  Code,  Act  XIV.  of  1882, 
does  not  apply  to  such  a  case.  Rughoobur 
Dyalv.  Maina  K00ER..I2  Cal.  Bep.  664, 
1888.  Mitter  and  Wilkinson,  JJ. 
S.  C.  under  Arbitration.  14. 

APPEAL-CBIMINAL. 

Acquittal. 

See  Appeal— Criminal.  2. 

Bench  of  Magistrates — Summary  Trial. 

5;?^  Appeal— Criminal.  8. 
—Evidence,  Decision  on.   Mode  of  Dealing 
with,  on  Appeal. 
See  Appeal— CriminaL  6.  6. 
—to  High  Court  from  Magistrate   with  Spe- 
cial Powers  under  S  3^.  Act  X.  of  1872. 
See  Appeal— CriminaL  4. 

Mukhtiyar's  Right  to  Appear  for  Accused. 

See  Appeal— Criminal.  1. 

Notice  of  Date  fixed  for  Hearing. 

5)?^  Procedure — Criminal.  40. 
GoPAL  CHUNDER...10  Cal.  Bop. 

67- 
Onus  of  Sustaining  Conviction. 
See  Appeal— CriminaL  6. 6. 
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—  Reasonable  Time  for  Appellant  to  Sup- 

port. 
56V  Procedure— Criminal.  2. 

Malan  v.  QUEEN...L  L.  Rep.  5 
Mad.  11. 

Security  for  Good   Behaviour,  Order  for 

Imprisonment  till. 
See  Appeal— Criminal.  7. 

—  Summary  Trial— Bench  of  Magistrates. 

See  Appeal— Criminal.  8. 

—  Transfer  of. 

See  Transfer  of  Appeal^Criminal. 

1. MukhtyarJ]  An  appellant  in  a  cri- 
minal case  has  a  right  to  appear  and  be  heard 
by  a  Mukhtyar.  Imperatrix^.Shivram  Gundo. 
L  L.  Rep.  6  Bom.  14, 1881.     M.  Melville  and 

Pinhey,  JJ. 

2. From    Acquittal^Act   X.    of  1 872, 

5  272.]  The  powers  given  to  the  Local  Govern- 
ment by  $  272  of  the  Criminal  Procedure  Code, 
Act  X.  of  1872,  are  of  an  exceptional  and  unusual 
character,and  should  be  most  sparingly  enforced ; 
and  in  respect  of  pure  decisions  of  fact,  only  in 
those  cases  where,  through  the  incompetence, 
stupidity  or  perversity  of  a  subordinate  tribunal, 
such  unreasonable  or  distorted  conclusions  have 
been  drawn  from  the  evidence  as  to  produce  a 
positive  miscarriage  of  justice.  It  is  not  be- 
cause a  Judge  or  Magistrate  has  taken  a  view 
of  a  case  in  which  Government  does  not  coin- 
cide, and  has  acquitted  accused  persons,  that  an 
appeal  from  his  decision  must  necessarily  pre- 
vail, or  that  the  High  Court  should  be  called  on 
to  disturb  the  ordinary  course  of  justice,  by 
putting  in  force  the  arbitrary  powers  conferred 
by  $  272.  The  doing  so  should  be  limited  to 
those  cases  in  which  the  lower  Court  has  so 
obstinately  blundered  and  gone  wrong  as  to 
produce  a  result  mischievous  at  once  to  the 
administration  and  the  interests  of  justice.  Em- 
press V.  Gavadin I.  L.  Rep.  4  All.  148, 

1881.     Straight  and  Tyrrell,  JJ. 

3. "  Bench   of   Magistrates  —  Summary 

Trial— Act  X.  of  1872,  Chap.  XVIII.']  No 
appeal  lies  to  a  District  Magistrate  from  the 
decision  of  a  Bench  of  Magistrates  composed  of 
an  Assistant  Magistrate  with  second  class 
powers,  and  two  or  more  Honorary  Magistrates, 
in  a  case  tried  under  Chapter  XVIII.  of  the 
Criminal  Procedure  Code,  Act.  X.  of  1872.    In 
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the  matter  of  the  Petition  of   Havaldar   Roy... 

L  L.  Rep.  0  Cal.  96,  1882 ;  11  Cal.  Rep. 

423.     Maclean  and  Macpherson^  JJ. 

4. To  High  Court  from  Conviction  by 

Magistrate  with  Special Po^Tters  under  \  2l^,Act  X. 
of  1872— ^c/  X.  of  1882,  f  408— -4c/  /.  of  1868, 
i  6 — Revision.']  Where  an  accused  person  was 
convicted  under  f  $  457  and  109  of  the  Penal 
Code,  while  Act  X.  of  1872  was  in  force,  by  a 
Deputy  Magistrate  of  Assam  exercising  special 
powers  under  f  36  of  that  Act,  and  sentenced 
to  three  years'  rigorous  imprisonment,  and  pre- 
sented an  appeal  against  such  conviction  after 
Act  X.  of  1882  came  into  force : — 

Held,  that  the  case  was  governed  by  $  408  of 
the  Criminal  Procedure  Code,  Act  X.  of  1882, 
and  that  no  appeal  lay  to  the  High  Court. 

The  High  Court,  however,  considering  it  a  fit 

case  for  the  exercise  of  their  revisional  powers, 

dealt   with  the  case  accordingly.     Rongai  v. 

Empress.. .L  L.  Rep.  9  Cal.  513,  1883 ;  12 

Cal.  Rep.  600.     Mitter  and  Field,  JJ. 

5. Evidence,    Decision  on  —  Mode    of 

Dealing  with  Appeal.]  Per  White,  J.— The 
sound  rule  to  apply  in  trying  a  criminal  appeal, 
where  questions  of  disputed  fact  are  in  issue,  is 
to  consider  whether  the  conviction  is  right,  and 
in  this  respect  a  criminal  appeal  differs  from  a 
civil  one.  There  the  Court  must  be  convinced, 
before  reversing  a  finding  of  fact  by  a  lower 
Court,  that  the  finding  is  wrong.  Protab 
Chunder  Mukurji  v.  Empress  ..11  CaL  Rep, 

25,  29, 1882. 

6, Evidence,    Decision  on  —  Mode  of 

Dealing  with  Appeal,]  An  appellant  in  a  cri- 
minal case  who  appeals  from  his  conviction  is 
not  precisely  in  the  same  position  before  the 
Appellate  Court  as  he  is  before  the  Court  trying 
him,  but  must  satisfy  the  Court  that  there  is 
sufficient  ground  for  interfering  with  the  con- 
viction ;  and  if  no  sufficient  ground  is  shown,  it 
is  the  duty  of  the  Appellate  Court  not  to  inter- 
fere. Empress  v.  Sajiwan  Singh...!.  L.  Rep. 
5  AU.  386, 1883.    Oldfield,], 

7. Security  for  Good  Behaviour — Act  X. 

0/1882,  §§  no,  118,  123,  404.]  No  appeal  lies 
to  the  High  Court  from  an  order  passed  by  a 
District  Magistrate  under  \  123  of  Act  X.  of 
1 882)  and  on  reference  by  the  Magistrate  con- 
firmed by  the  Sessions  Judge  under  the  same 
section,   requiring  a  person  to   be  detained  in 
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prison  until  he  should  provide  security  for  his 
^rood  behaviour.    Chano    Khan  v.   The    Em- 
press...!. Ii.  Bep.  e  Cal.  878, 1888.    PHnsep 
and  O'Kinealy,  JJ. 

APPEAIi,     EFFECT    OF,    ON    aXJSB. 
TIOK  OF  BE8  JX7DI0ATA. 
See  Bes  Judioata.  4. 

NiLVARu  V.  N1LVARU...I.I1.  Bep. 
6  Bom.  110. 

APPEAL  FBOM  OBDEB. 

for  Abatement  of  Suit. 

See  Appeal— Civil.  15. 

Ahmad  v.  Mata...I.  L.  Bep.  8 
AU.  844. 
See  Limitation.  108. 

Benodb  V'  SHARAT...L  L.  Bop. 
8CaL887. 

Allowing  Amendment  of  Plaint 

See  Appeal— CiviL  17. 

Rajindra  V,  RAOHA...L  L.  Bep. 
8  All.  854. 

of  Arrest  in  Execution  of  Decree. 

See  Execution  of  Decree.  85. 

Venkata     Krishnacharya     v. 

C0ELH0...L  L.  Bep.  6  Mad. 

170. 

for  Attachment  and   Sale  of   Property  in 

Execution. 
See  Appeal— CiviL  2. 

Pulukdhary  w.Raja  Raoha  Per- 

shad  ..L.Bep.8L  A.  165; 

L  L.  Bep.  8  CaL  28. 

of  Collector  under  §  320,  Act  X.  of  1877. 

See  Appeal— Civil.  84. 

Madhov.  HANSA...L  L.  Bep.  5 
All.  814. 

.  Disallowing  Claim  under  $  322B,  Act  X. 

of  1877. 
See  Practice— Civil.  8. 

Srinivasa  v.  Peria...!.  L.  Bep. 
4  Mad.  420. 

—  Disallowing  Objection  by   Partner  to  At- 

techment  of  Private  Property  as  Partner- 
ship Property. 
5^  Appeal>-Civil.  18. 

Abdul  V.  Muhammad. ..I.  L.Bep. 
4  All.  100. 


APPEAL  FBOM  OBDVBr-contd. 

Dismissing  Suit   Transferred  from  Court 

without  Jurisdiction. 

See  JTirisdiction.  28. 

Pachaoni  V,  Ilahi...L  L.  Bep.  4 
All.  478. 

Dismissing  Suit  under  §  97,  Act  X.  of  1877. 

See  Appeal— Civil.  86. 

Lucky    Churn  ©.  Budrunnissa. 

L  L.  Bep.  9  Cal.  627 ;  12 

Cal.  Bep.  484. 

Refusing  to  Appoint  Receiver. 

See  Appeal— Civil.  41. 

SuBBRAMANYA      v.    APPASAMI...L 

L.Bep.  6 Mad. 855. 

Refusing  Execution  of  Order  as  to  Costs  in 

Pauper  Suit. 
See  Appeal— Civil.  8. 

Collector  or  Ratnaqiri  v.   ]a- 

NARDHAN L    L.    Bop.    6 

Bom.  590, 

Refusing  Execution  against  Person  and  Pro- 
perty Simultaneously. 

See  Execution  of  Decree.  40. 

Chbna  9.  Ghblabhai...!.  L.  Bep. 
7  Bom.  801. 

-Refusing  to  File  Award. 

5tff  Appeal —Civil  11,  and  Arbitra- 
tion. 4. 
R.  Ry.  Mana  V,  Mallicherry...!. 
L.  Bep.  8  Mad.  68. 

Refusing  to  File  Agreement  to  Refer  to  Ar- 
bitration. 
See  Appeal— Civil.  87. 

Daya    Nand  V,  Bakhtawar...L 
L.  Bep.  5  All.  888. 

Rejecting  Application  to  Amend  Plaint. 

See  Compromise.  8. 

Radha  Prasad  v.    Rajkndra...L 
L.  Bep.  5  All.  209. 

Rejecting     Appeal     because   Insufficiently 

Stamped. 
See  Appeal— Civil.  16b. 

Protap  Chunder  v.  Arathoon... 
I.  L.  Bep.  8  Cal.  455. 

Rejecting  Appeal  for  Failure  to  give  Secu- 
rity for  Costs. 
See  Se<nirity  for  Co«ti.  8. 
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APPEAL  FBOK  OBSyBR^contd. 

' 'Rejecting  Application  by  Legal  Representa- 
tive of  Deceased  Sole  Plaintiff  and  Ap- 
pellant  for  Substitution  of  Names. 
See  Appeal-^vil.  X5. 

Ahmad  v.  Mata...I.  L.  Rep.  8 
AU.  844. 
^ Rejecting  Plaint  as  Insufficiently  Stamped 
See  Appeal— Civil.  16a 

HuBiBUL  V.  Mahombd L   L. 

Kep.  8  Oal.  192, 

Relating  to  Execution  of  Decree. 

See  Appeal— Civa  39. 

Srbknath  v.  Radhanath...!.  L. 
Bep.  9  Cal.  778. 
of  Remand  by  Single  Judge  of  High  Court. 
See  Appeal>-<livil.  19. 

Kaukristo  v.  Ramchunder...!. 
L.  Bep.  8  Cal.  147. 

• of  Remand — Second  Appeal. 

See  Appeal— OivU.  26. 

NOIMOLLAH  V,  GrISH   NarAIN...!. 

Ii.  Bep.  8  Cal.  674. 

—of  Remand  in  Suit  Cognizable  by    Small 
Cause  Court.. 

S0»  Appeal— CiviL  38. 

Ma  HADE  V  V,  RAGHO...I.  L.  Bep. 
7  Bom.  292. 
—  Returning  Plaint. 

See  Partition.  2. 

JOYNATH   V.    LaLL  BahADOOR...L 

L.  Bep.  8  Cal.  126. 

Returning  Plaint  for  Want  of  Jurisdic- 
tion—Second Appeal. 
See  Appeal-— Civil  16. 

Krishna  v.Narsingh... I.  L.Bep. 
8  AIL  855. 

Reversing    Order    Refusing  to  Set  Aside 

Ex'parte  Decree. 

54P#  Appeal— Civil.  27. 

AuBiNASH  V.Martin I,  L. 

Bep.  8  CaL  832. 

■ for  Security  for   Restitution   of  Property 

taken  in  Execution. 
See  Appeal— Civil.  22. 

LUCHMEEPUT  ».  SiTA  NaTH I. 

L.  Bep.  8  Cal.  477. 


APPEAL  FBOX  QBBBB-^^. 

Setting  Aside  Ex-parie  Decree. 

5^  Appeal— CiviL  44. 

Ram  Kristo  v.  Naik  Tara...12 
Cal.  Bep.  449. 

of  Single  Judge  in  Privy  Council  Depart- 

ment   Refusing  to  Transmit  Order  for 
Execution. 

.Sm  Execution  of  Decree.  31. 

HuRiSH  Chundbr  v.  Kali  Sun- 
DARI...I,.  Bep.  10  I.  A.  4. 

Staying  Execution  of  Decree  till  Certificate 

to  Collect  Debts  obtained. 

See  Execution  of  Decree.  32. 

Hon  Lalv.  HARDEO...I.  L.  Bep. 
5  AIL  212. 

Staying  Execution  Pending  Suit. 

See  Appeal— Civil.  23. 

Nihal  Chand  v.  Rameshari  .1. 

Ii.  Bep.  9  CaL  214 ;  12  CaL 

Bep.  53. 

Under  $  265  of  Act  IX.  of  1872,  Court  Fees 

on. 

See  Court  Feet.  1. 

LadUBHAI    V,    RBVICHAND...L    L. 

Bep.  6  Bom.  143. 

Winding  up  Partnership,  Court  Fees  on. 

5rff  Court  Fees.  1. 

Ladubhai  t».  REVICHAND...I.  L. 
Bep.  6  Bom.  143.  . 
APPEAL  TO  PBIVY  COXTNCIL. 

Final  Order,  what  is. 

See  Appeal— Civil.  4.  4a. 

Aben  Sha  V,  Cassirao 1.  L. 

Bep.  6  Bom.  260. 

RAMADHINv.GANBaH...I.  L.  Bop. 

4  AIL  238. 

Valuation— Separate  Suits  in  Respect  of 

same  Property. 

&r  Appeal— CivU.  4b. 

JOGAL  r.  JOTENDRO I.  L.  Bop. 

8  CaL  210. 
APPEAL,  VALTTATIOlf  OF. 

For  Purposes  of  Jurisdiction. 

See  Juriadiotion.  12. 

MUTTAMIIAL  V,  ChINNAMA..  I.  L. 

Bep.  4  Mad.  220. 
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APFLIOATIOK  TO  AMBND  BBOBBB. 

Limitation  for. 

See  Limitation.  80. 

Gaya  tr.  S1TR1...I.  I*.  Bep.4  All. 
23. 

APPIJOATIOK     FOB     CERTIFICATE 
OF   BALE. 

Limitation  for. 

See  Limitation.  17. 18. 

VlTHAL      r.   VlTHOJIRAO I.  L. 

Bep.  6  Bom.  686. 

Kylasa  9.  Ramasami I.  L. 

Bep.  4  Kad.  172. 

APPLICATION  TO  FILE  AWABD. 

Limitation  for. 

See  Arbitration.  10. 

DuTTo  V.    D0SAD...I.    L.  Bep. 
9  OaL  576. 

APPLICATION  FOB  LEAVE  TO  8XJE 
IN  FOBMA  PAITPEBIS. 

—  Procedure  on. 

S«r  Procedure— Civil.  1.  2. 

KOKA     Ranganayaki     V,    KOKA 
VBNKATACHBLLAPATI...I.    L. 

Bep.  4  Mad.  823. 

VkOAMTA  v.  PBRtNDBRAMMA...L  L. 

Bep.  3  Mad.  249. 

APPLICATION    FOB    BEMOVAL    OF 
OBBTBUCTION  TO  EXBCI7TI0N. 

Limitation  for. 

See  limitation.  16. 

Ramsbkara    v.    Dharmaraya... 
I.  L.  Bep.  6  Mad.  118. 

APPLICATION    TO    BEVIVE  PEND- 
ING SUIT. 

•*—  Limitation  for. 

See  Limitation.  88. 

Kbdarnath  v.  Harra  Chand...L 
L.  Bep.  8  CaL  480. 

APPLICATION  TO  BET  ASIDB  EX. 
PABTEDECBBE. 

—  Limitation  for. 

5^  Tiiinitatlfln,  184. 

BBooBUNtssuRT L  L.  Bop.  9 


APPLICATION  TO  BET  ABIDE  EZE- 
CTJTION  BALE. 

Death  of  Judgment  Debtor — Procedure. 

See  Procedure— CiviL  19. 

Bala  v.  Gulam L  L.  Bep.  7 

Bom.  424. 

APPLICATION       TO       BUB8TITUTE 
HEIB   OF  DECEASED    OPPON- 
ENT   TO    APPLICATION     FOB 
LEAVEiTO  BUE  AB  PAX7PEB. 
See  limtation.  182. 

Janardhan  V,  Anant I.  L. 

Bep.  7  Bom.  878. 
APPLICATION       TO       BXXBBTITT7TE 
LEGAL  BEPBESENTATIVE  OF 
DECEABED  DEFENDANT. 

Limitation  for. 

See  Limitation.  4.  108. 

Khusalbaiv.  Kabhai L  L. 

Bep.  6  Bom.  26. 
Benodb  V,  Sharat...!.  L.  Bep. 
8  Cal.  887. 
APPOINTMENT  OF  OUABDIAN. 

See  €Kiardian— Appointment  of. 

APPOBTIONMENT     OF    COMPENBA- 
TION  FOB  LAND  TAKEN  FOB 
PUBLIC  PUBPOBEa 
5m  Abatement  of  Bent.  1.  2. 

Pbari  Mohun  r.  Audhiraj...10 

Cal.  Bep.  626>  1882. 

Uma  Sunker  v.  Tarini  Churn. 

1.  L.  Bep.  8  OaL  671; 

11  Cal.  B^.  867,  1882. 

See  Land  Acquieition  Act  X  of 

1870. 1. 

AppASAMi  V.  Rangappa L  L. 

Bep.  4  Mad.  867. 
— —  Second  Appeal. 

See  Appeal— CiviL  48. 

Atri  v.  Arno 12  Cal.  Bep. 

400. 
APPOBTIONMENT  OF  DEBTB. 

See  Hindu  Law— Partition.  4. 

Vbluyaiimal  v.  Katha  Chetti... 

LL.  Bep.  6  Mad.  61. 

See  Hindu  Law— Undivided  Fa- 

mily.  1. 

DooRGA  Persad  V  Kbsho  PSRSAa 

L.  Bep.  9  L  A.  27. 
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APPOBTIONMENT  OF  D£BTB-cott/<i. 

See  Mahomedan  Law— Liability 
of  Heirs  for  Debt  of  An- 
cestor.  1. 

PiRTHi  V.  HusAiNi...!,  L.  Rep. 
4  AU.  361. 

APFOBTIOKMEITT  OF  MESNE   FRO- 
FITS. 
See  Mesne  Froflts.  3. 

Krishna   v.  Kunjo 0  Gal. 

Rep.  1. 
AFFORTIONMENT  OF  MORTGAGE. 
Set  Abatement  of  Suit.  2. 

Bepin  Behari  v.  Brojo  Nath... 
I.  L.  Rep.  8  Oal.  357. 
See  Mortgage.  17.  86.  87. 

M  ARAN  A  V.  Pendyala.-.L  L.  Rep. 

8  Mad.  230. 

Chunder    Nath  v*    Nilakant... 

L  L.  Rep.  8  Oal.  600. 

Ram    Dhun   v,    Mohesh  Chun- 

DER...L  L. Rep.9  Cal.406 ; 

11  Gal.  Rep.  665. 

AFFROFRIATION  OF  FAYMENTS. 
See  Charter-Farty.  1. 

HaSONBHOY   v.    CLAPHAM...L    L. 

Rep.  7  Bom.  61. 
See  Set-Off.  4. 

RoOKMIlfY     tr.    MULK     JaMANIA... 

L  L.  Rep.  9  Gal.  914 ;  12 
CaL  Rep.  534. 
AFFROVER. 

—  Pardon   of— Withdrawal  After  Judgment 
See  Frocedure^OriminaL  28. 

NOBIN    CHUNDRA...L    L.    Rop.  8 

Gal.  660. 

—  Pftrdon,  Withdrawal  of— Grounds  for. 

See  Frocedure— GriminaL  49. 
Srinop  v.  Empress..,12  Gal. Rep. 

226. 

ARBITRATION. 

—  Absence  of  Arbitrator  Qu^  Arbitrator. 

See  Arbitration.  12. 
—Acquiescence. 

See  Arbitration.  1. 

—  Agreement  not  to   Impeach  Award— Mis- 

conduct of  Arbitrator. 
See  Arbitration.  11. 


ARBITRATION-cM^(/. 

•  Appeal  from  Order  Refusing  to  File  Agree- 
ment to  Refer  to. 
See  Appeal— GiviL  87. 

Daya  Nand  V,  Bakhtawar...I.  L. 
Rep.  5  AU.  333. 

Application  to  File  Award— Limitation. 

5^^  Arbitration.  10. 

Application    to    File    Award  —  Showing 

Cause. 
See  Arbitration.  9. 10. 

Appointment  of  New  Arbitrators  on  Refusal 

of  those  named  to  Act. 
See  Arbitration.  13. 

Award,  Agreement  not  to  Impeach— Mis- 
conduct of  Arbitrators. 
S^fff  Arbitration.  11. 

Award,  Appeal  from  Order  Refusing  to  File. 

See  Appeal-Givil.  ll,and  Arbitra- 
tion.4. 
R.  Ry.  Manav.  Mallicherry...L 
L.  Rep.  8  Mad.  68. 

Award— Judgment    in  Accordance   with— 

Appeal. 

5p«  Appeal— Givil.  6.  6a.  6b. 

Micharaya  v.  Sadasiva L  L. 

Rep.  4  Mad.  819. 

Monji  v.  Mauyakal...!.  L.  Rep. 

8  Mad.  69. 

Bhagirath  n.  Ram  Ghulam  .X 

L.  Rep.  4  AIL  288. 

See  Arbitration.  12. 18. 

Award,  Judgment  in  Accordance  with,  Re- 
versing Decree  Setting  Award  Aside — Se- 
cond  Appeal. 

See  Appeal— GiviL  45. . 

Rughoobur  v.  Maina...12  Gal. 
Rep.  564. 

Award,  Application  to  File-  Limitation. 

See  Arbitration.  10. 

Award,  Application  to  File— Showing  Cause. 

See  Arbitration.  2.  9. 10. 

Award,  Determining  Matters  not  Referred. 

See  Arbitration.  4. 

Award,   Extending  Time  for   Umpire  to 

make. 

See  Arbitration.  1.  8. 
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—  Award,   Oath  of  Party,  Award  in  accord. 

ance  with. 
See  Appeal— Civil.  6b. 

Bhagirath  V,  Ram    Ghulam...!. 
L.  Bep.  4  All.  283. 

Award,  Limitation  to  Suit  on. 

See  limitation.  111. 

SuxHO  V.  Ram  Sukh...I.  L.  Bep. 
6Aa268. 

—  Award  of  Maintenance  in  Perpetuity. 

See  Arbitration.  8. 

Award,  Oral— Written— Award  Signed  by 

Some  Arbitrators  only. 

See  Arbitration.  2. 
Award,  Remission  of. 

5;?^  Arbitration.  10. 
■         Award,  Review  of. 

See  Arbitration.  10. 

—  Award,  Signed  by  Some  Arbitrators  only. 

See  Arbitration.  2. 

—  Award,  by  Umpire  Alone. 

See  Arbitration.  1. 

—  Limitation  for  Application  to  File  Award. 

See  Arbitration.  10. 

—  Misconduct    of  Arbitrators  —  Agreement 

not  to  Impeach  Award. 
Arbitration.  11. 

—  Misconduct  of  Arbitrators  —  Refusal    to 

Examine  Witnesses. 
See  Arbitration.  14. 

—  Misconduct  of  Arbitrators,  Setting  Aside 

Award  for — Revision. 
See  Civil  Procedure  Code,  Act  Z. 
0fl877,§e22.4. 

CHATTAR  v.  LBKHRAJ...L  Ii.  Bof). 

6  All.  208. 

—  New  Arbitrators,   Appointment  of  —  on 

Refusal  of  those  named  to  Act. 
See  Arbitration.  18. 

—  Oath  of  Third  Party,  Agreement  to  Abide 

by— Revocation. 

5^  Arbitration.  7. 

Partition  by. 

See  Partition.  I. 

Abhai  Panobvv  Bhaqwan...!.  L. 
Bep.  8  All.  818. 
— -  Reference  on  Appeal. 

5f^  Arbitration.  5. 


ABBITBATION-rrm/^. 

Reference  Pending  Suit  without  Interven- 
tion of  Court — Award. 

See  Arbitration.  6. 
Reference  by  Some  only  of  Parties  to  Suit. 

5;p«  Arbitration.  7. 
Reference   without  Consent  of  Arbitrator. 

See  Arbitration.  18. 

—  Refusal  of  Arbitrator  to  Act— -New  Arbitra- 

tors. 
See  Arbitration.  18. 

Revocation    of  Agreement  to  Abide    by 

Oath  of  Third  Party. 
See  Arbitration.  7. 
1, Award  by  Umpire  Alone — Acquies- 
cence— Extending  Timefor  Umpire  to  make  Award 
— Estoppel*']  Where  the  parties  to  a  suit  prayed 
the  Court  to  appoint  two  arbitrators  and  an 
umpire,  and  to  refer  the  case  to  them  for  deci- 
sion, and  undertook  to  abide  by  such  decision  as 
might  be  passed  by  them  unanimously,  or  by  the 
majority  of  them  : — 

Held,  that,  though  looking  at  the  order  of 
reference,  and  the  application  on  which  it  was 
founded,  the  parties  did  not  seem  to  have  con- 
templated the  eventual  decision  by  the  umpire 
alone,  yet  it  could  not  be  said  that  those 
documents  necessarily  required  the  decision  to 
be  that  of  the  umpire  and  another,  but  in  in- 
voking the  aid  of  the  Court  to  give  effect  to  the 
reference,  the  parties  were  submitting  to  the 
procedure  of  the  Code,  which  allows  the  decision 
by  an  umpire  in  certain  events,  and  could 
not  now  call  it  in  question.  No  objection  was 
taken  to  the  procedure  before  the  umpire  from 
March  to  August,  and  this  was  evidence  of 
acquiescence,  which  of  itself  estopped  the  plain- 
tiff from  objecting  to  the  umpire's  award. 

The  Court  has  power  to  extend  the  period 
within  which  an  umpire  may  make  his  award, 
just  as  it    may    in  the  case  of  an  arbitrator. 

KUPU   RAU  v.  VBNKATARAMAYyAR...L  Ii.  Bop. 

4  Mad.  811, 1881.    Innes  smdM.Ayyar,]], 

2.  —  Award  —  Oral  Award  —  Written 
Award  Signed  by  Some  Arbitrators  only~^Act  X, 
Of  1877,  S$  52O1  521,  5251  526.]  It  is  not 
a  sufficient  reason  under  S\  5^5  ^^^  5^^  ^^  ^^^ 
Civil  Procedure  Code,  Act  X.  of  1877,  for  re- 
fusing to  file  an  award,  that  the  party  objecting 
to  its  being  filed  bond  fide  raises  objections 
within  H   520  and  521,  or  even  makes  out  a 
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primd  facie  case  against  the  award.    To  "  show 


cause  "  within  the  meaning  of  ^  525  and  526, 
does  not  mean  merely  to  allege  a  cause,  nor 
even  to  make  out  that  there  is  room  for 
argument,  but  both  to  allege  cause  and  to  prove 
it  to  the  satisfaction  of  the  Court. 

The  matters  in  difference  between  the  parties 
were  referred  to  the  arbitration  of  seven  persons, 
without  the  intervention  of  the  Court.  The 
arbitrators,  or  so  many  of  them  as  could  be  got 
together,  held  sittings  extending  over  some 
months,  and  at  each  sitting  they  came  to  a  de- 
cision either  unanimously,  or  by  a  majority,  on 
different  questions  submitted  to  them.  These 
decisions  were  entered  on  the  minutes  of  their 
proceedings ;  and  at  their  last  sitting,  tl\e  arbitra- 
tors  all  agreed  and  informed  the  parties  that 
the  decisions  so  arrived  at  constituted  the  final 
award,  and  gave  directions  for  embodying  those 
decisions  in  the  shape  of  a  formal  document. 
This  was  accordingly  afterw?irds  drawn  up,  but 
was  signed  by  four  only  of  the  arbitrators,  the 
remaining  three  never  having  been  asked  to 
sign  it  :  — 

Held,  that  the  actual  award  was  the  oral  award 
made  at  the  last  sitting  of  the  arbitrators,  and 
the  drawing  up  of  the  document  was  a  purely 
ministerial  act  to  give  effect  to  the  judicial  act 
already  completed,  and  the  omission  to  take  the 
signatures  of  the  minority  of  the  arbitrators  to 
the  document,  which  formed  the  record  of  their 
award,  was  not  fatal  to  the  award. 

Amongst  other  matters  the  arbitrators  were 
asked  to  make  a  division  of  certain  lands  to 
which  the  parties  were  equally  entitled,  and 
of  which,  at  the  time  of  the  reference,  they 
received  the  rents  and  paid  the  assessments  in 
equal  shares.  The  arbitrators  decided  the  other 
matters,  but  as  regards  the  land  said  that  it  was 
inconvenient  to  divide  them,  because  of  the 
rains,  but  ordered  the  parties  "  to  receive  the 
profits  half  and  half  and  to  pay  the  assessments 
half  and  half  "  :— 

Held,  that  the  award  left  undetermined  one  of 
the  principal  matters  in  dispute,  and  as  the 
Court  had  no  power  to  remit  the  award,  the 
order  directing  it  to  be  filed  must  be  set  aside- 
Dandekar  v.  DANDEKAR...L  Ii.  Bep.  6  Bom. 
668,1888.    MehUUndiPinhey,]], 

.  ^^ ^^t^rd,  Judgment  in  Accordance 

9tth-Appeal^Application  to  Extend  Time  far 
Submission  of  Award—Practice.']    There  U  no 


ABBITBATIOK— a^n/</. 

appeal  from  a  judgment  in  accordance  with  an 
award  even  though  the  party  objecting  to  it  has 
not  had  the  full  time  allowed  him  wherein  to 
take  exceptions  to  the  award.  If  he  has  been 
prejudiced  thereby,  the  Court  of  first  instance 
should  grant  a  review. 

Applications  for  extension  of  the  time  for  the 
submission  of  the  award  and  the  orders  thereon 
should  be  in  writing  and  recorded.  MoNji 
Premji  Set  v.  Mauyakel  Kovassan  Koya 
HAJ1...I.  L.  Bep.  8  Mad.  69, 1880.  Turner, 
C.  J.,  and  Innes,  J. 
S.  C.  under  Appeal^Civil.  8. 

4. Award    Determining   Hatters    not 

Referred-'Act  X  of  1877,  S\  525,  526.]  An 
award  determining  matters  not  referred  to  arbi- 
tration made  by  an  arbitrator  to  whom  the  re- 
ference  has  been  made  without  the  interven- 
tion of  the  Court  cannot  be  enforced  by  sum- 
mary proceedings  under  S  526  of  the  Civil  Pro- 
cedure Code,  Act  X.  of  1877. 

Where  parties  agreed  to  submit  to  any  scheme 
which  the  arbitrator  might  draw  up  for  the 
future  management  of  a  devesam  as  regards  the 
conduct  of  suits,  granting  demises,  custody  of 
property,  collection  of  rents,  appointments  and 
dismissal  of  devasam  servants,  and  dcfraying^ 
current  expenditure. 

Held,  that  an  award  directing  that  in  case 
any  difference  should  arise  between  the  plaintifT 
and  defendant  as  to  the  meaning  of  any  clause 
in  the  award,  or  as  to  any  matter  not  provided 
for  in  the  award,  it  should  be  settled  by  arbitra- 
tion,  determined  a  matter  not  referred  to  arbitra- 
tion. R.  Ry.  Mana  Vikrama  v.  Maluchery 
Kristanan  Nambudri.  I.  L.  Bep. 8  Xad.  68,. 
1880.  r^mfr,  C.J.,  and  if.  ^^ar,  J. 
S.  C.  under  Appeal'-Givil.  11. 

^« Reference  on  Appeal  —  Act  X.  of 

1877*  S  582.]  Under  5  582  of  the  Civil  Pro- 
cedure  Code,  Act  X.  of  1877,  an  Appellate 
Court  may,  with  the  consent  of  parties,  refer 
the  matters  in  dispute  in  the  appeal  to  arbitra- 
tion. Jagessur  Dey  v.  JT.  M,  Dossee  (12  Beng. 
L.  R.  266)  dissented  from.    Sanqaraunqam 

P^"-^' I.  I*.  Bep.  8  Mad.  78,  1880. 

Turner^  C.  J.,  and  M.  Ayyar,  J. 

6.  — —  Agreement  to  Refer  Pending  a  Suit 
-^Reference  without  Intervention  of  C^urt^ 
Award^Bar  to  Suit^Act  I.  </l877,  §  21.]  The 
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|>arties  to  a  suit  applied  to  the  Court  for,  and 
obtained,  an  adjournment  on  the  ground  that 
they  had  agreed  to  refer  all  matters  in  dispute 
between  them,  including  the  suit,  to  arbitration. 
The  reference  was  accordingly  made  by  the 
parties,  and  an  award  delivered,  disallowing  the 
plaintiff's  claim : — 

Heldf  that  under  the  rule  of  law  embodied  in 
the  final  provision  to  $  2i  of  the  Specific  Relief 
Act  I.  of  1877,  it  was  not  competent  to  the  plain- 
tiff to  maintain  a  suit  in  respect  of  any  subject 
which  he  had  contracted  to  refer,  and  that  the 
further  hearing  of  the  suit  was,  therefore,  bar- 
red.  Salig  Ram.  9.  Jhunna  Kuar...L  L.  Bep. 
4  AIL  646,  1882.    Stuart,  C.J.,  and  Tyrrell, 

h 

7. Agreement  to  Abide  Oath  of  Third 

Party — Oaths  Act  X,  of  l$7$,  H  8-12 — Revocation 
of  Agreement  to  Refer — Revocation  of  Agree- 
wtent  to  be  Boimd  by  Oath,]  The  plaintiffs  and 
some  of  the  defendants  in  a  suit  agreed  that 
the  matters  in  difference  between  them  should 
be  decided  in  accordance  with  the  statement  of 
A;  made  on  oath,  after  he  had  made  a  local 
inquiry;  and  the  Court  accordingly  made  an 
order  that  A.  should  be  examined  on  a  particular 
day.  Before  A.  was  examined  the  defendants 
objected  to  the  case  being  decided  according  to 
his  evidence,  but  the  Court  over-ruled  the  ob- 
jection,  and  having  examined  A.,  made  a  decree 
in  accordance  with  his  evidence : — 

Held,  by  Stuart,  C.J.,  that  the  Oaths  Act  X. 
d  1873,  ^^  °o  application  to  the  case,  and  that 
the  reference  to  A.  was  in  the  nature  of  a  reference 
to  arbitration  which  would  have  been  perfectly 
valid  if  the  reference  to  him  could  have  been 
shown  to  come  within  the  provisions  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  i.e,,  if  all  the 
parties  to  the  suit  had  been  represented  in  the 
reference.  But  some  of  the  defendants  not 
having  been  parties  to  the  reference,  the  result 
was  that  the  reference  to  A;  and  his  award,  by 
whatever  name  it  was  given,  was  altogether 
illegal  and  ineffectual,  and  must  be  set  aside. 

By  (HdJUld,  J.,  that  the  reference  to  A,  was 
not  made  under  or  governed  by  the  provisions 
of  the  Ovil  Procedure  Code,  relating  to  arbitra- 
tidn,  and  if  it  were  held  to  have  been  made 
under  the  Oaths  Act,  there  was  no  rule  under 
which  a  submission  to  reference  of  that  kind 
might  not  be  revoked  before  the  referee  had 
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given  his  evidence  in  pursuance  of  it.  LekH' 
raj  Singh  v.  Dulkma  Kuar...I.  L.  Bep.  4 
AIL  802, 1882.    Stuart,  C.J.  and  Oldfield,  J. 

8.  — —  Award — Allowance  for  Maintenance 
in  Perpetuity,']  The  plaintiff  and  defendant 
were  members  of  a  Deshpande  family  in  Khan. 
desh.  An  arbitration  award,  made  in  1838,  and 
assented  to  by  the  ancestors  of  the  parties,  pro- 
vided that  the  defends nt's  father  should  continue 
to  hold  the  Deshpande  watan,  and  pay  a  certain 
allowance  to  the  plaintiff's  father  and  uncles, 
unless  they  should  see  fit  to  make  a  partition: — 

Held,  that  effect  could  not  be  given  to  the 
award  as  a  decree,  as  no  Court  would  pass  a 
decree  fixing  a  grant  of  maintenance  in  perpe- 
tuity ;  that  an  allowance  fixed  by  a  decree  as 
maintenance  was  ordinarily  liable  to  be  varied, 
on  the  party  ordered  to  pay  it  showing  circum- 
stances  rendering  it  equitable  to  make  thevaria- 
tion ;  and  that  there  being  no  reason  to  suppose 
that  the  arbitrators  had  any  idea  of  fixing  the 
allowance  for  a  longer  period  than  the  lifetime 
of  the  parties,  and  all  those  parties  being 
dead,  no  effect  could  any  longer  be  given  to  the 
award.    Madhavrao    Dbshpandb  v,  Ramrav 

Dbshpandb I.  Ii.Bep.  7  Bom  151,  1882. 

Melvill  and  Pinhey,  JJ. 

9. Private  Arbitration  — -  Application 

to  File  Award — showing  Cause — Act  X.  of  1877, 
f  5  520, 52'.  5251  5^0  Where  an  application  b 
made  under  5  525  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  to  file  an  award,  and  it  appears 
to  the  Court,  on  cause  being  shown  why  such 
award  should  not  be  filed,  that  there  is  a  bond 
fide  and  reasonable  dispute  between  the  parties 
on  any  of  the  grounds  mentioned  in  ^  (  520  and 
521,  it  ought  to  hold  its  hand,  and  leave  the  par- 
ties to  their  remedy  by  suit. 

Section  525  has  no  application  to  a  case  in 
which  the  submission  or  its  binding  effect  is  in 
dispute. 

Per  Wilson,  J. — The  terms  of  \  $26  are  com- 
plied with  and  grounds  are  shown,  when  it  is 
shown  by  written  statement  or  affidavit,  or  other 
verified  statement,  that  the  award  is  impugn, 
ed  as  invalid  for  any  of  the  reasons  contained 
in  i5  Sao.  sai. 

Semble  per  Jliacpherson,  J.— The  fact  that  such 
grounds  are  set  forth  in  a  verified  petition  on 
affidavit,  would  not  prevent  the  Court  from 
making"  inquiry,  and  deciding  on  evidence  taken 
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that  no  such  grounds  exist.    Ichamoybe  Chow- 

DHRANBB  V.  PROSUNNO  NatH  ChOWDHRX...L  L. 
Bep.  9  Cal.  557, 1888.     Wilson  and  Macpher* 

SOfli  JJ. 

10.  Awardy  Application  to  File,  Limita* 

tion  for^Act  XV.  of  1877,  Sched,  II.,  Art 
176 — showing  Cause — Remitting  Award — Re^ 
view  ofAward-^Act  X,  of  1877,  S  622.]  Where 
an  award  of  arbitrators,  to  whom  certain  dis- 
putes had  been  referred  without  the  intervention 
of  the  Court,  was  made  and  signed  by  the 
arbitrators  on  the  5th  August  1881,  but  was  not 
delivered  to  the  parties  till  the  13th  September 
following,  and  the  lower  Court,  on  an  applica- 
tion made  by  one  of  the  parties,  on  the  25th 
February  1882,  to  have  the  award  filed  in  Court, 
overruled  an  objection  that  the  application  was 
barred  by  limitation,  but  remitted  the  case  to 
the  arbitrators  to  deal  with  an  application  made 
by  the  other  party  to  the  arbitrators  to  review 
their  decision  according  to  directions  in  the 
jud^^ent,  the  High  Court  said  : — 

"The  first  question  we  have  to  decide  is, 
whether  the  application  of  the  25th  February 
1882  was  barred  under  the  provisions  of  Art. 
176  of  the  Limitation  Act.  The  order  of  the 
lower  Court  in  this  case  is  not  appealable. 
Supposing  that  the  decision  of  the  lower  Court 
on  the  question  of  limitation  is  erroneous  in 
law,  it  might  be  doubtful  whether  it  would 
bring  the  case  within  the  purview  of  S  622  of 
the  Civil  Procedure  Code,  Act  X.  of  1877. 
However,  if  it  were  necessary  for  us  to  decide 
this  question,  we  would  foliow  the  opinion  ex- 
pressed by  Couch,  C.J.,  in  Sreenath  Chatter jee  v. 
Koylash  Chunder  Chatter  jee  (21  W.  R.  248), 
that  the  word  'date'  does  not  mean  the  day 
written  in  the  award,  as  when  it  was  made,  but 
the  time  it  was  given  to  the  parties,  when  it 
becomes  an  award  and  is  handed  over  to  them, 
so  that  they  may  be  able  to  give  effect  to  it." 

It  is  clearly  the  intention  of  the  Legislature 
that  a  party  to  an  arbitration  should  have  six 
months  to  enforce  the  award  under  S  525  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  from  the 
time  when  he  is  in  a  position  to  enforce  it. 

Held,  also,  that  under  \\  525  and  526  of  that 
Code,  the  Court  has  full  power  to  enter  into 
the  question  of  the  sufficiency  of  the  cause 
shown  against  the  filing  in  Court  of  an  award. 
Dandekar  v.  Dandekar   (I.  L.  R.  6  Bom.  6^) 
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followed.  Ichamoyee  Chcwdhrttnee  v.  Prosonno 
Nath  Chowdhri,  I.  L.  R.  9  Cal.  557.  Opinion  of 
Wilson,  J.,  dissented  from. 

Held,  also,  that  the  lower  Court  was  in  error 
in  remitting  the  award  to  the  arbitrators.  After 
the  award  was  made  and  handed  over  to  the 
parties,  the  functions  of  the  arbitrators  ceased. 
They  had  no  power  afterwards  to  deal  with  any 
application  for  review.  Dutto  Singh  v.  Dosao 
Bahadur  Singh...!.  L.  Bep,  8  Cal.  575, 
1888.     Mitterand  O^KineaJiy,]}. 

11. Agreement  not    to    Appeal  from 

Award — Misconduct  of  Arbitrator — Act  IX.  of 
1872,  S  2S— Exceptions  i,  2--Act  X,  of  1877,  §$ 
521 — 526.]  A  stipulation  in  an  agreement  to 
submit  to  arbitration, which  is  filed  in  Court  under 
the  provisions  of  $  523  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  that  the  decision  of  the 
arbitrator  should  be  accepted  as  final,  and  that 
no  appeal  or  objection  should  be  preferred  by 
the  parties  before  any  authority  on  any  ground, 
will  not  prevent  the  Court  from  setting  aside 
the  award  on  the  ground  of  the  arbitrator's  mis- 
conduct. 

Per  M,  Ayyar,  J. — The  exceptions  i  and  2  to 
{  28  of  the  Contract  Act  IX.  of  1872,  do  not 
legalize  an  agreement  not  to  object  at  all 
to  the  validity  of  an  award  on  the  grounds  men- 
tioned in  S  521  of  Act  X.  of  1877.  BuRLA 
Ranga  Rbddi  V,  Kalapalu  Sithaya...!.  L. 
Bep.  a  Mad.  868,    1888.    Innes   and  Af. 

^yy<^^*  JJ- 

12.  —  Judgment  according  to  Award, 
Appeal  from—Reference  to  Five  Arbitrators— 
Award  by  Three,']  No  appeal  lies  from  a  judg- 
ment in  accordance  with  an  award,  ue.,  a  legal 
award ;  but  where  the  question  is,  whether  the 
award  is  legal  or  not,  an  appeal  lies  from  the 
judgment. 

The  matters  in  difference  between  the  parties 
to  a  suit  were  referred  to  the  arbitration  of  five 
persons,  the  agreement  providing  that  in  the 
event  of  any  two  of  the  arbitrators  being  ab- 
sent, the  arbitration  should  be  continued  by  the 
other  three.  Two  of  the  arbitrators  named 
were  the  pleaders  of  the  parties,  who,  with  the 
consent  of  the  parties,  ceased  to  act  as  arbitra- 
tors,, but  argued  the  matter  before  the  other 
arbitrators  : — 

Held,  that  an  award  made  by  the  other  three 
arbitrators  named  was  a  valid  award.    Dbbbn- 
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DRA  Nath  Shaw  V.  Aubhoy  Churn  Bagchi... 

1. 1<.  Bep.  9  Gal.  905, 1888 ;  12  Gal.  Bep. 

525.  Garth,  C.  J.,  and  Macpherson,  J. 

See  Jurisdiction.  24a. 

18.  —  Reference  without  consent  of  Ar- 
bitrators— Refusal  of  Arbitrator  named  to  Act — 
Appointment  of  New  Arbitrator — Appeal — Judg- 
ment according  to  Award — Act  XIV,  of  1882, 
SS  5>o,  522,  622.]  The  matters  in  difference 
in  a  suit  were  referred  to  the  arbitration  of  five 
persons  named  by  the  parties  without  it  having 
been  ascertained  whether  any  of  them  would 
act.  Two  of  them  refused  to  act,  and  the 
Judge  then,  against  the  consent  of  the  party 
nominating  them,  appointed  two  others  in  their 
place: — 

HM^  that  under  the  circumstances  the  Court 
had  no  power,  under  f  510  of  Act  XIV.  of  1882, 
to  appoint  the  new  arbitrators,  and  that  the 
award  made  by  arbitrators,  two  of  whom  had 
been  thus  improperly  appointed,  was  bad,  and 
no  decree  could  be  passed  on  it,  and  that  the 
Court  had  power,  under  S  622  of  the  Civil  Pro- 
cedure Code,  Act  XIV.  of  1S82,  to  set  aside  the 
decree,  and  also  that  the  order  of  reference  to 
arbitrators,  whose  consent  had  not  been  ascer- 
tained, was  bad,  and  should  be  set  aside,  the 
lower  Court  being  directed  to  proceed  under  the 
second  clause  of  5  507  before  referring  the  case 
again.  Section  522  of  Act  XIV.  of  1882,  which 
provides  that  no  appeal  shall  lie  from  a  decre^ 
00  an  award,  except  in  so  far  as  the  decree  is  in 
of,  or  not  in  accordance  with,  the  award, 
that  the  conditions  exist  for  passing  a 
decree,  t.^.,  an  award  regularly  and  properly 
arrived  at  by  arbitrators  duly  appointed.     Pu- 

QARDIN  RaVUTAN  V.  MoiDlNSA  RaVUTAN...!.  L. 

Bap.    6  Mad.  414,  1888.    Innes    and  M. 

^yy^i  JJ- 

14.  —  Misconduct — Refusal  to  Examine 
Witnesses^']  The  refusal  of  an  arbitrator  to 
examine  witnesses,  produced  by  either  party, 
amounts  to  judicial  misconduct  within  the 
meaning  of  S  521  of  the  Civil  Procedure  Code, 
Act  XIV.  of  1882.    RuQHOOBUR  Dyal  v.  Maina 

KoBR 12  OaL  Bep.  564, 1888.    Mitter 

and  Wilkinson,  JJ. 

S.  C.  under  Appeal— OiviL  46. 
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Misconduct  of — Agreement  not  to  Impeach 

Award. 
See  Arbitration.  11. 

BuRLA  V.  Kalapalli I.  L; 

Bep.  6  Mad.  868. 

Misconduct  of— Refusal  to  Examine  Wit- 
nesses. 
See  Arbitration.  14. 

RUGHOOBUR  V.  Maina'..  12  CaL 
Bep.  564. 

Misconduct    of — Setting    aside  Awards- 
Revision. 
See  Civil  Procedure  Code,  Act  X. 
ofl877,  $62d.  4. 
Chattarv.  Lekhraj...!.  L.  Bep. 
5  AU.  298. 

Reference  to — Without  their  Consent 

See  Arbitration.  18. 

PUGARDIN     V.     MoiDINSA...!.      Ii. 

Bep.  6  Mad.  414. 

Refusal  to  Act — New  Arbitrators. 

See  Arbitration.  18,  ut  supra, 

ABMS  AOT  ZI.  OF  1878. 

1. H    14.  29— License    to    Kill    Wild 

Beasts — Sporting  License.']  In  a  district  where 
bison  are  notoriously  in  the  habit  of  injuring 
crops,  a  license  to  kill  wild  beasts  which  injure 
crops  under  Form  XI.|  Rule  16,  of  the  Arms 
Act,  justifies  the  holder  in  shooting  bison  for 
sport  without  taking  out  a  sporting  license 
under  Form  VIII.,  Rule  13. 

The  sanction  of  the  Collector  under  5  29  is 
necessary  for  the  prosecution  of  a  person  having 
possession  of  a  gun  contrary  to  the  provisions  of 
§  14.  The  Queen  v.  Bommata  Chetti...I.  I#. 
Bep.    5    Mad.     26,    1882.      Keman     and 

Kindersley,  JJ. 

2. i    19,   a,  f,  H   25»  3<>-'Arms  in 

Temple  as  Objects  of  Worship—Act  X.  of  1872, 
f  579  and  Sched.  IV.']  A  collection  of  firearms, 
consisting  of  4  small  cannons,  4  pistols,  and  31 
muskets,  had  been  kept  as  objects  of  worship  in 
a  Sikh  temple  at  Patna  for  upwards  of  two  cen- 
turies. The  mohunt  of  the  temple  neglected  to 
take  out  a  license  in  respect  of  these  arms 
under  Act  XI.  of  1878.  A  Police  Inspector, 
appointed  to  see  that  the  provisions  of  the  Act 
were  obeyed,  searched  the  temple  on  information 
received,  and  having  found  the  arms,  prosecuted 
the  person  in  charge  of  the  temple,  who  wa* 
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convicted  by  the  Deputy  Magistrate  under  i  l6, 
CI./,  of  Act  XI.  of  1878,  and  sentenced  to  pay  a 
fine  of  Rs.  50,  or  be  rigorously  imprisoned  for 
two  months.  The  Deputy  Magistrate  also  ordered 
the  arms  to  be  confiscated,  and  their  value  and 
the  fine  to  be  divided  between  the  informer  and 
the  Police  Inspector  : —  * 

Held,  with  reference  to  i  579  of  Act  X.  of 
1872,  and  the  last  heading  to  Sched.  IV.  of  the 
same  Act,  and  to  $  19,  CI.  /.  of  Act  XI.  of  1878, 
that  the  proceedings  of  the  Police  Inspector  and 
the  conviction  of  the  accused  were  not  illegal. 

There  is  nothing  in  the  Arms  Act  to  exempt 
the  custodians  of  a  temple  from  complying  with 
the  requirements  of  the  Arms  Act,  either  by 
taking  out  a  license  or  obtaining  exemption 
tinder  i  27. 

Section  25  of  the  Act  seems  to  refer  to  cases 
in  which  the  Magistrate  considers  that  arms, 
whether  under  a  license  or  not,  are  possessed 
for  an  unlawful  purpose,  or  under  such  cir' 
cumstances  as  to  endanger  the  public  peace. 

Section  30  appears  to  contemplate  the  presence 

of  some  specially  empowered  officer  beside  the 

officer    conducting    the    search.     Empress    9. 

Tegha  Singh. ..I.  L.  Bep.  8  Cal.  473, 1883. 

Cunningham  and  Tottenham,  JJ. 

3. \S    4>    I9«i    CI.  f  —   Possession  of 

Unserviceable  Firearm^']  Possession  without  a 
license  of  a  gun,  the  trigger  of  which  has  been 
lost,  and  which  is  unserviceable  and  unfit  for 
use,  is  not  an  offence  under  ^  19,  CI.  f.  of  Act 
XI.  of  1878.  Queen  v.  Siddapa...!.  L.  Rep. 
6  Mad.  60, 1882,  F.  B. 

S5. 

1,  —  Gunpowder  and  Rockets  for  Fire* 
works*']  The  manufacture  or  possession  of  fire- 
works, including  rockets,  which  are  mere  fire- 
works, does  not  come  within  the  prohibition 
of  f  5  of  the  Indian  Arms  Act. 

The  rockets  referred  to  under  the  definition 
••  ammunition"  are  war-rockets.    The  Queen 

«.  Suppi I.  L.  Bep.  5  Mad.  169,  1882. 

Innes  and  M.  Ayyar,  J]. 

ABBEABS  OF  MAINTENANCE  OF 
HINDU  WIDOW  OHABOED 
ON  TiAND. 

— —  Jurisdiction  of  Small  Cause  Court. 

See  Hindu  Law  —  Maintezianee  of 
Widow.  7. 
Dharam  Chand  v.  }anki...I.  Ii. 
Bep.  6  All.  889. 
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—  Evidence. 
See  Bes  Judicata.  32 

Bhaijirath  V,  Ram  Lochun...I. 
L.Bep.80al.27G. 

—  Insolvency  of  Under-Tenant. 
5^«  iDBolvency.  7. 

Chunder    Narain    v.     Kishen 


Chand. ..I.  L.  Bep. 


9CaL 
855. 

Patni  Rent— Paid  by  Darpatnidar  to  Save 

Sale — Right  of  Darpatnidar. 
5^^  Arrears  of  Bent.  1. 

Sale  for. 

See  the  Cases  under  Sale  for  Arrears 
of  Bent. 

1. Suit  for — Right  of  Darpatnidar  to 

Deduct  Money  Paid  to  Save  Patni  from  Sale-^ 
Beng,  Reg.  VIII,  of  1819,  §  13,  CI.  4.]  Semble-— 
The  words  '*  such  deposit  shall  not  be  carried 
to  credit  in,  or  set  against,  future  demands  for 
rent"  in  CI.  4,  $  13  of  Bengal  Regulation  VIII. 
of  1819,  must  not  be  read  as  standing  alone,  and 
intended  as  a  prohibition  merely,  but  must  be 
read  with  the  other  words  which  follow,  and  the 
proper  construction  to  be  put  on  the  whole 
sentence  is,  that,  in  respect  of  money  advanced 
by  an  under* tenure  holder  in  excess  of  the  rent 
due  by  himself,  his  remedy  is  enlarged  to  meet 
the  exigency  of  the  case,  and  his  security  is 
assured  by  giving  him  a  lien  on  the  patni  and 
putting  him  in  the  position  of  a  mortgagee. 

In  a  suit  for  arrears  of  rent  for  the  year  1878 
against  a  darpatnidar  by  the  purchaser  of  a 
patni  at  an  execution  sale,  it  appeared  that  be- 
fore the  plaintiff's  purchase  the  darpatnidar  had 
paid  the  amount  of  arrears  of  patni  rent  for  the 
year  1877  to  save  the  patni  from  sale  under 
Bengal  Regulation  VIII.  of  1819,  and  that  the 
amount  so  paid  considerably  exceeded  the  dar- 
patni  rent  due  at  the  date  of  the  suit,  and  that 
an  order  had  been  made  by  the  Collector  to  put 
the  darpatnidar  in  possession  of  the  patni  which 
had  not  been  carried  into  effect  owing  to  the 
plaintiff : — 

Held,  that  under  the  circumstances,  the  de- 
fendant was  entitled  to  say,  as  against  the  plain- 
tiff, that  he  was  in  possession  of  the  patni  right, 
which  right  substantially  consisted  of  the  very 
rent  claimed  in  the  suit,  and  that  as  the  defen- 
dant  was  before  the  plaintiff's  purchase,  in  the 
I  position  of  a  mortgagee  entitled  to  possession 
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ARRKABfl  OF  nSST^-contd, 
for  the  purpose  ofrealizing  the  amount  advanced 
bjr  him  from  the  profits  of  the  whole  patni,  the 
plaintiff  could  not,  as  against  him;  enforce  an 
assignment  by  operation  of  law  without  dis- 
charging the  incumbrance  created  by  law  before 
such  assignment.  Nobo  Gopal  Sircar  v.  Srl- 
NATH  BUNDOPADHYA...L  L.  Bop.  8  Gal.  877> 
1882;    11    Gal.   Kep.   87.     McDonnell  and 

Field,  JJ. 
ARHKARB  OF  BEVENXJE. 
—  Payment  of — by  Co-Sharer  to  Save  Sale — 
Lien. 
5^  Bight  to  Sue.  22. 

Kristo    Mohinee  v.     Kalypro- 
SONO...I.   L.  Bep.  8   Gal. 

402. 

Sale  for. 

See  Sale  for  Arrears  of  Bevenne. 


nr  szscuTioN    of  de 

— -  Discharge,  Ordsr  for — Effect  of. 

Sfe-BxeentJOD,  of  Deoree.  85. 

Venkatakrishnacharya  v.  Coel- 
HO...I.  Ii.Bep.6])([ad.l70. 
—  Period  of  Imprisonment  under. 

See  Execution  of  Decree.  49. 

GhANASHAMDAS  V.  JOHARIMULL... 

L  L.  Bep.  7  Bom.  431. 

ABBBST^  PBIVILEQE  FBOM. 

See  Escape  from  Custody.  1. 

Empress  v-  Harakh   Nath...I. 
L.  Bep.  4  AIL  27. 
5^  Frivilege  from  Arrest. 

ABBE8T  WXTHOUT  WABBANT. 
See  Escape  from  Gustody.  3. 

Empress  v.  Amar  Nath...I.    Z*. 
Bep.  5  All.  818. 

ABTTFICEBS       ANI>       WOBEMEN^ 
BBEACH  OF  GONTBAGT  BY. 
See  Act  Xm.  of  1889. 

ASSAM,  BIQHT  OF  OGCUPANGY  HT. 
5^  Bight  of  Occupancy.  4. 

PRASIDHA     V,      MANKOCH...I.    L. 

Bep.  9  Gal.  830. 

ASSB8SOBS,  TBIAZ.  BY. 

— —  Pending  when  Act  X.  of  1882  came  into 
Force. 
See  Procedure^GriminaL  44. 

Srinivasachari  v.  Queen. ..I.  L. 
Bep.  8  Mad.  888. 


ASSES80BS>  TBIAIi  BY— c<m^. 

Summing  up — Opinions  of  Asssesora. 

See  Procedure— Griminat  42. 

Shadulla  V,  Empress I.  L. 

Bep.  9  Gal.  875. 
ASSETS  BY  DE8GENT. 

See  Hindu    Law  ^  Liability  of 
Sons  for  Debts  of  Father.  2. 
Ravi  Varma.  «.  Yadayil...L  L* 
Bep.  4  Mad.  228. 
51?^  Hindu  Law  —  Undivided  Fa- 
mily. 8. 

KoTTA   Ramasami    V,    Bangari 
SHESHAMA...L   L.  Bep.    8- 
Mad.  145. 

Impartible  Zemindari,  Interest  of  Son  by 

Inheritance. 

See  Hindu  Law— Liability  of  Son 
for  Debts  of  Father.  1. 

BiUTTAYAN    V.   Sa1*GIU...L.   Bop. 

91.  A.  128;,  L  L.  Bep.  6 
Mad.l. 

Jagbice — Ghatwaii  Tenure^ 

See  Ohatwali  Tenure.  1. 

Rajah  Nilmoni  v.  Bakranath.. 

L.Bep.9LA.  104;  L  L. 

Bep.  9  Gal.  187. 

—  Self -acquired  Property  of  Member,  of  Ma- 
labar Tarvad. 
See  Malabar  Law.  5. 

Ryrappan  v.  KBLU...L  L<Bep.4' 
Mad.  160. 

ASSETS    BEALIZED   BY     SALB  OB. 
OTHEBWISE. 

Rateable  Distribution  of  in  ^ecutibm 
See  the  Index,  heading  Bateable  Dis- 
tribution of  Assets. 

ASSIGlfEE      OF      AQBIGULTTXBIST' 
MOBTQAGOB,  BIGHTS  OF. 
5^f  Dekkhan  Agriculturists'  Be<^ 
hef  Act  XVU.  of  1879,  §  8» 
Gl.  Z.  1. 
Annaji  v..  BAPUCHND...L  L.  Bep. 
7  Bom.  620. 

ASSIGNMENT     FOB     BENEFIT    OF 
GBEDITOBS. 

See  the  Cases  under  Creditors'  Truat 
Deed. 
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A88IGNKSNT  BY  MINOB. 

— —  Limitation  to  Suit  by  Assignee. 
See  Limitation.  118. 

RUDRAV.   NOBO   K1SHORB...I.    li. 

Hep.  9  Osl.  668. 

A8SIQNMENT  07  MOBTOAGE. 

—  By  Endorsement  Unstamped  and  Unregis- 

tered. 
See  Mortgage.  14. 

Shankar    Lal    v.    Sukhrani... 
I.  L.  Bep.  4  AU.  468. 

ASSIGNMENT  OB  MOBTGAGE. 

See  Limitation.  45. 

GoPAL  V'  DESAI...L  L.  Bep.    6 
Bom.  674. 

ASSIGNMENT  PENDING  SUIT. 
5^  Oompromise.  8. 

Radha    Prasad    «.  Rajendra... 
I.  L.  Bep.  5  AIL  209. 

ASSIGNMENT     OF  BIGHT   TO   SITE 
FOB      WBONGFUL      ATTACH- 
MENT. 
See  Bight  to  Sue.  26. 

Pragi    9.  Fatbh  Chand...L  L. 
Bep.  5  AU.  207. 

ASSIGNEE  OF   SHABE  OF  UNDIVI. 
DED  ESTATE. 

—  Suit  by — for  Share  of  Profits. 

See  Small  Cause  Court— Mofussil. 
19. 
MuHAMDi  Begam  V.  Abbas  Au... 
I.  L.  Bep.  6  Aa  581. 

ATTACHING     CBEDITOB'S     BIGHT 
TO  APPLY    FOB    BEVOCATION 
OF  PBOBATE. 
See  Probate.  6. 

Rajah  NiLMONr  v,    Umanath... 

L.  Bep.  10  L  A.  80. 
ATTACHMENT. 

—  Appeal  from  Order  for. 

See  Appeal— Civil.  2. 

PULUKDHARY  V.  RaJA  RaDHA  PeR- 

SHAD...L.  Bep.  8  I.  A  165; 
I.  L.  Bep.  8  Cal.  28. 

ATTACHMENT,    ALIENATION      OF 
PBOPEBTY  XJNDEB. 

-— —  Renewal  of  Existing  Mortgage. 

See  Alienation  of  Property  under 
Attachment*  1. 
Mahadevappa     V,    Srinivasa... 
L  L.  Bep.  4  Mad.  417. 


ATTACHMENT,  ALIENATION  OF 
PBOPEBTY  UNDEB— <r<m^ 

—  Award  and  Decree  in  Accordance  there- 
with Directing  Conveyance — Attachment 
Before  Execution  of  Conve3rance. 

S?^  Alienation  of  Property  under 
Attachment.  2. 

Q  URBAN     Au    V,    ASHRAF     A  LI... 

L  L.  Bep.  4  All.  219. 

ATTACHMENT  OF  B0NT7S  GBANTED 
BY  GOVEBNMENT. 
See  Penaiont  Act  XXTTT.  of  1871. 
§  11. 1. 

Muhammad  v.  Carubr...L  L* 
Bep.  6  Mad.  272% 


ATTACHMENT 
C0X7BTS. 


BY      DIFFEBENT 


— »  Rateable  Distribution  of  Assets. 

See  Execution  of  Decree.  46. 46a. 

MUTTALAGIRI    V.     MUTTAYYAR...L 

L.  Bep.  6  Mad.  857- 

Aghore  Nath  v.    Sham  a  Sun- 

DAR1...I.  L.  Bep.  6  All.  615. 

ATTACHMENT  OF  HALF~PAY. 

See  Execution  of  Decree.  84. 

Beard  v.  Egbrton...L   L.  Bep. 
6  Mad.  179. 

ATTACHMENT  OF  INTEBEST  OF 
MEMBEB  OF  UNDIVIDED 
FAMILY. 

Death  of  Judgment  Debtor  before  Sale. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  20. 

Bailur  v.  Lakshmana I.  L. 

Bep.  4  Mad.  802. 

ATTACHMENT         OF       JUDGMENT 
DEBT. 
See  Execution  of  Decree.  58.  . 

TiRUVBNGADA  V,   VYTHILINGA...L 

L.  Bep.  6  Mad.  418. 

ATTACHMENT    NECESSABY  PBIOB 

TO   SALE    IN   EXECUTION   OF 

MONEY  DECBEE. 

See  Sale  in  Execution  of  Decree. 

15. 

Mahadbo  v.  Bhola  Nath. ..I.  L. 

Bep.  5  AIL  86. 
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ATTACHMENT  OF  PRIVATE  FBO. 
PEBTY  OF  PARTNER  IN 
SXECXXTION  OF  DECREE 
AGAINST    PARTNERSHIP. 

See  Appeal— CiviL  13. 

Abdul  V.Muhammad  ..I.  L.Rep. 
4  AU.  190. 

ATTACHKENT,  ST7IT  TO  ESTA- 
BUSH  TTTIiE  AFTER  RE- 
MOVAL OF. 

See  Right  to  Sue.  33. 

Sreeputtee«.  KARTICK...11  Cal. 
Rep.  181. 

ATTACHMENT,  SUIT  TO  RESTORE. 

—  Valuation  oL 

See  Jurisdiction.  8. 

Krishnama  v.  Srinivasa...L  Ii. 
Rep.  4  Mad.  889. 

ATTACHMENT,       SUIT       TO       SET 
ASIDE. 
See  Declaratory  Decree.  3. 

KOLASHBRRI      V.       KOLASHERRI... 

I.  L.  Rep.  4  Mad.  131. 

ATTB8TATI0N  TO  BOND,  ADDITION 
OF  FALSE. 

^Avoids  Bond.    ^ 

5^  Alteration  of  Document.  8. 

SiTARAM  V  Daji L  L.  Rep.  7 

Bom.  418. 

ATTESTATION  OF  DEED. 

—Estoppel  by. 

See    Hindu  Law— Alienation  by 
Widow.  9. 
Ram  Chunder  v.  Harx    Das.... 
I.  L.  Rep.  9  Cal.  463. 

ATTB8TATI0N  OF  WILL. 
SeeVnXl3. 

HEMLOBA...I.  L.  Rep.  9    Cal. 
226. 
ATTKBTINO  WITNESS  TO  WILL. 

—  Ijeg^cy  to  Wife  of. 

5^'WilL2. 

Administrator-General  9.  La. 
ZAR...I.  L.  Rep.  4  Mad.  244. 

ATTO!BVMENT. 

See  EstoppeL  6. 

Ladax   9.  Rally  Dass...  L    L. 
Rep.  8  Cal.  288. 


ATTORNEY  AND  CLIENT. 

5>^  Pleader.  5^<»  Solicitor. 

—  Costs — Limitation. 

See  Limitation.  138. 

Balkrishna    9.  Govind L  L. 

Rep.  7  Bom.  518. 

AVOIDANCE  OF  UNDER-TENTJRE. 

See  Sale  for  Arrears  of  Rent.  4.  5. 

DuRGA  9.  KALIDAS...9  Cal.  Rep. 

449. 

TiTu  9.  M0HESH...L  L.  Rep.  9 

CaL  683. 
AWARD. 

Agreement  Not  to  Impeach — Misconduct 

of  Arbitrators. 
See  Asbitration.  11. 

BURLA  9.  KALAPALU...I.  L.  Rop. 

6  Mad.  368. 

•  Appeal  from  Order  Refusing  to  File. 

See       Appeal  —  Civil.       11,     and 
Arbitration.  4. 
R.  Ry.  Mana  9.  Mallicherry... 
I.  L.  Rep.  3  Mad.  68. 

■ Application  to  File— Limitation. 

See  Arbitration.  10. 

DuTTo  9.     D0SAD...L    L.  Rep. 
9  CaL  575. 

Application  to  File — Showing  Cause. 

See  Arbitration.  2.  9. 10. 

Dandekar  9.  Dandekar...!.   L. 

Rep.  6  Bom.  683. 

ICHAMOY  9.   Prosunno....:.L  L. 

Rep.  9  Cal.  457. 

DuTTO  9.  D0SAD...I.  L.  Rep.  9 

CaL  575. 

Determining  Matters  not  Referred. 

5^^  Arbitration.  4. 

R.  Ry.  Mana  i:   Mallicherry... 
I.  L.  Rep.  3  Mad.  68. 

Extending  Time  for  Umpire  to  Make. 

See  Arbitration.  1.  8. 

Kupu    9.'  *  Venkataramayyar... 

L  L.  Rep.  4  Mad.  811. 

Monji  9.  Maliyakal...L  L.  Rep. 

8  Mad.  59. 

—  Filed,but  no  Judgment  in  accordance  there- 

with. 
See  Execution  of  Decree.  43. 

ISHWARDAS      9.      D0SIBAI...I.     L. 

Rep.  7  Bom.  316. 


Digitized  by 


Google 


(    107    ) 


DIGEST  OF  CASES. 


(    108    ) 


AWABD—contd. 

-^  Judgment  in  Accordance  with. 

—  Appeal. 

See  Appeal— Civil.  6. 6a.  6b. 

MiCHARAYA    V»    SaDASIVA...X    L. 

Bep.  4  Mad.  819. 

MONJI  V.  MAUYAKAL...L  L.  Bop. 

8  Mad.  59. 

Bhagirath  V,  Ram    Ghulam... 

L  L.  Bep.  4  AU.  288. 

See  Arbitration.  12. 18. 

Debendra    v.     Aubhoy...!.    L. 
Bep.  9  GaL  906. 

PUGARDIN».  MOIDINSA I.  L. 

Bep.  6  Mad.  414. 
See  Jiirisdiction.  24a. 

Kauan  v.  GANJA...I.  L.  Bep.   6 
AU.  500. 

-^  Oath  of  Party,  Award  in  Accordance  with. 

,See  Appeal— Civil,  eb. 

Bhagirath    v.    Ram  Ghulam... 
L  Bep.  4  AU.  288. 

—  Judgment  in  Accordance  with — Limitation 

for  Application  for. 
See  Limitation.  127. 

Ishwardas    v.     D0SIBA1...I.    L. 
Bep.  7  Bom.  816. 

Judgment  in  Accordance  with — ^Reversing 

Decree  Setting  Aside — Second  Appeal. 
See  Appeal— Civil.  45. 

Rughoobur   v.  Main  a...  12  Cal. 
Bep.  564. 

—  Limitation  for  Application  to  File. 

See  Arbitration.  10. 

DuTTov.  D0SAD...I.  Ii.  Bep.  9 
Cal.  575. 

—  Limitation  to  Suit  on. 

See  Limitation.  111. 

SuKHo  V.  Ram  Sukh...I.  L.  Bep. 
5  AU.  268. 

—  Of  Maintenance  in  Perpetuity. 

5^  Arbitration.  8. 

Madharav  9.  Ramrav I.  L. 

Bep.  7  Bom.  151. 

Oral— Written— Signed  by  Some  AAitra- 

tors  only. 
See  Arbitration.  2. 

DaNDEKAR    v.    DANDEKAR...L   L- 

Bep.  6  Bom.  668. 


AWARD— contd. 

Remission  of — for  Review. 

See  Arbitration.  10. 

DuTTo  V.  D0SAD...L  L.  Bep.  O 
Cal.  575. 
—  Signed  by  Some  Arbitrators  only. 
Sf^  Arbitration.  2. 

Dandekar  v.   Dandekar...L  Ii. 
Bep.  6  Bom.  663« 

by  Umpire  alone. 

See  Arbitration.  1. 

KuPU  V.    Venkataramayvar...!* 
L.  Bep.  4  Mad.  811. 

AWABD  OF  SETTLEMENT  OFFICEB. 

Court  Fees  on  Suit  to  Contest 

See  Appeal— CiviL  7. 

Annamali  v.  CLOETB...L  L.  Bep. 
4  Mad.  204. 

Limitation  to  Suit  to  Set  Aside. 

See  Limitation.  42. 

Shiv  Sing  v.  Vbnkataramier... 
1.  L.  Bep.  8  Mad.  92. 

'  AYA,'  sun?  FOB,  KOT  COONIZABLB 
BY  MOFUSSIL  8MALL  CAUSE 
C0X7BT. 

See  Small  Cause  Court— Mofdssil. 
1. 
Appana  V.  NAGIA...L  L.  Bep.  6 
Bom.  512. 

BAD  CHABACTEB,  EVIDEVCE  OF. 

See  Criminal  Procedure  Code,  Act 
X.  of  1872,  §505. 
Pedda  S1VA...L  L.  Bep.  8  Mad. 
288. 
BAIL. 

1. Judicial  Proceeding— Act  X.  0/1872, 

\  297.]    The  proceeding  in  which  it  is  or  has 
to  be  determined  whether  bail  should  be  taken 
falls  within  the  definition  of  a  "  judicial  proceed- 
ing," and  the  High  Court,  therefore,  can  under 
$  297  of  the  Criminal  Procedure  Code,  Act  X.  of 
1872,    entertain    an  application  to  order  the 
admission  of  an  accused  person  to  bail.    Mani- 
KAM  MuDALi  V.  The  Queen.. ....L  L.  Bep.  6 

Mad.  Q^y  1882.     Innes,  CJ,   (Offg.),    and 

Keman,  J. 

S.  C  under  Procedure— Criminal* 
27. 
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BALANCE  OF  ACC0T7KT  SIOKEB  BY 
AG&ICnLTTJItlST. 

See  Evidence.  9. 

Kanji  v.  DHONDt...!.  L.  Bep.  6 
Bom.  729. 

BAI.TJTI  HAK,  SX7IT  FOB,  NOT  COG- 

NIZABLEBY  MOFUSIL  SBLALL 

CAUSE  C0T7BT. 

See  Small  Cause  Court— MofuesiL 

1. 

Appana  V,  NAGIA...I.  L.  Bep.  6 

^om.  612. 

BABBISTEB  ANB  CLIENT. 

L Agreement    for    Remuneration    in 

Excess  of  Fees  Contingent  on  Result  of  Suit — 
Act  I.  of  iS4&^Pleaders.'\  Th«  plaintiff  retain- 
ed the  defendant,  a  Barrister,  to  conduct  a  suit 
on  bis  behalf,  engaging  to  pay  him  a  certain  sum 
in  excess  of  his  fee  in  the  event,  which  happened, 
of  the  suit  being  decided  in  his  favour.  The 
defendant  having  collected  moneys  under  the 
decree  for  the  plaintiff,  retained  the  sum  pro- 
mised, which  the  plaintiff  now  sued  to  recover. 
The  Court  said  : — The  fees  of  a  Barrister  are 
not  merces  but  honoraria^  It  is  the  opinion  of 
some  of  us  that  the  decision  of  the  Common 
Pleaa  in  Kennedy  v.  Brovn  (13  C.  B.  N.  S. 
677;  32  L.J.  C.  P.,  137,)  rules  all  agreements 
made  by  members  of  the  English  Bar  in  that 
character.  In  that  case  it  was  held  that  the 
lelation  of  counsel  and  client  renders  the 
parties  mutually  incapable  of  making  any  legal 
contract  of  hiring  and  service.  It  follows  that  if 
Mr.  Gants,  who  has  been  called  to  the  Bar, 
exercises  the  profession  and  claims  the  privileges 
of  a  Barrister)  he  is,  in  respect  of  any  professional 
assistance  rendered  by  him  in  that  capacity, 
subject  to  the  disabilities  of  a  Barrister. 

If,  however,  we  are  to  deal  with  Mr.  Gantz  as 
a  Pleader,  we  are  agreed  that  the  plea  urged  in 
defence  is  not  an  answer  to  the  claim.  Though 
Act  I.  of  1846  empowers  Pleaders  to  settle  with 
their  clients  by  private  agreement  the  amount 
of  remuneration  to  be  paid,  and  declares  the 
amount  so  settled  recoverable  by  suit,  though  it 
be  beyond  the  rate  of  fee  prescribed  by  Regula- 
tion XIV.  of  1816,  the  Circular  Order  of  the 
Sadder  Adalut,  No.  1291,  nth  August  1853, 
prohibiting  Pleaders  from  making  contracts  for 
professional  remuneration  contingent  as  to 
\  on.  the  success  or  otherwise  of  the  suit, 


BABBISTEB  AND  ClAEST^contd, 

is  not   inconsistent  with  those   provisions,  and 

the  contract  alleged   could    not  be    enforced. 

ACHAMPARAMBATH       ChERIA       KunHAMMU     V, 

Gantz...!.  L.  Bep.  3  Mad.  138, 1881.  F.  B. 

BATWABA. 

See  Partition. 

After   Private   Partition— Mokuraridar   of 

Sharer,  Rights  of. 
See  Partition.  9. 

JUGGESSUR  V.  BlSSESSUR...ia  Cal. 

Bep.  281. 
— *-  Private  Partition  no  Bar  to. 
See  Partition.  2. 

JOYNATH    V,    LALL  BaHADOUR...!. 

L.  Bep.  8  CaL  126. 

BENAMI. 

See  Estoppel.  9. 

Sabuktulla  v.  Hari 10  CaL 

Bep.  199. 
Onus  Probandi. 

See  OmxB  Probandi.  8.  8a.  14. 

HuRi  V,  Raj  Coomar...!.  L.  Bep. 

8  Cal.  759. 

Batjnath  v.  Rughonath...12  Cal. 

Bep.  186. 

Brojo  Sunder  v,  Koilash  Chun- 

DER.  .11  Cal.  Bep.  133. 

— ^  Purchase  in  Name  of   Son   by   Hindu   or 

Mahomedan — Presumption. 

See  Advancement.  1. 

Naginbhai  v.  Abdulla  ...  I.   L. 

Bep.  6  Bom.  717. 

— —  Purchase  in  Name  of  Hindu  Wife. 

See  Onus  Probandi.  7. 

Chowdrani  w.  Tariny I.  L. 

Bep.  8  CaL  545  ;  11  CaL 

Bep.  41. 

BENAMI  DECBEE. 

Execution  of — Application  by  Benamidar. 

See  Limitation.  117. 

Denonath  v.  Lallit...!.  L.  Bep. 

9  CaL  633;  12  CaL  Bep. 

146. 

BENAMI  PT7BCHASE  BY  CEBTIFIED 

PUBCHASEB   AT    EXECUTION 

SALE. 

5^^  Civil  Procedure  Code,  ActX. 

ofl877,  §317.1.  2. 

Natbsa  v.  Venkataramayyan... 

L  L.  Bep.  6  Mad.  135. 

*         Hazi  Ar]un  «•  Sheikh     Faru- 

TULLA..:9  Cal.  Bep.  295. 
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BENAia  8X7IT. 

See  Bes  Judicata.  26. 

KhUBCHANO     v.    NARMN...L    L. 

Bep.  8  AU.  81d. 
BBirCH   OF  MAGISTBATES,   JXTBIS- 
DICTION  OP. 

See  Jurisdiction.  85. 

Municipal  Committee  of  Dacca. 
L  L.  Bep.  9  Gal.  38. 

BENGAL  ACT  V.  OF  1861. 

§29. 

1. Police  Officer.']  Section  29  of  Ben- 
gal Act  V.  of  1861  is  not  applicable  to  persons 
who  are  not  police  officers.  In  the  matter  of  Ram 
Kumar. . 10 OaL  Bep.  521,  1882.  McDonnell 

Sitid  Field,}]. 

S.  C.  under  Procedure— Criminal. 
BENGAL  ACT  vm.  OF  1865. 
Applicable  to  Chota  Nagpore. 

See  Chota  Nagpore. 

PUROHIT  GOBIND  V.   BHUPAL...10. 

Cal.  Bep.  76. 
BENGAL  ACT  VH.  OF  1868. 

§8. 

See  Sale  for  Arrears  of  Bevenue. 
2. 

BaL     MoKOOND    V,     JlRJUDHUN... 

L  L.  Bep.  9  Cal.  271. 

§  12. 

5^f  Besumption.  2. 

KOYLASHBASHING  V.  GOCOOLMONI. 

L  L.  Bep.  8  Cal.  230. 

§§  IS,  «7.  61. 

See  Excise.  8.  9. 

Empress  v.  Kola  ...I.  L.  Bep.  8 
CaL  214. 

KYTE...I.  L.  Bep.  9  Cal.  228. 
BENGAL  ACT  IL  OP  1869. 

1,  Chota  Nagpore  Tenures  Act  ^Powers 

of  Special  Commissioner.]  The  scope  and  object 
of  Bengal  Act  II.  of  1869  is  to  determine  the 
quantity  of  lands  of  certain  specified  descriptions 
within  the  villages  to  which  the  Special  Com- 
missioner, named  under  the  Act,  may  have  been 
appointed.  Nothing  in  the  Act  empowers  an 
officer  so  appointed  to  determine  a  question  of 
disputed  boundary  between  two  villages,  and  to 
oust  the  Civil  Courts  of  their  ordinary  jurisdic- 
tion in  determining  the  rights  of  parties  under 
conflicting  titles  as  proprietors  of  such  villages. 
Sham  Chunder  Adhicarry  v.  Sobin  Bhoopal 
SING...L  L.  Bep.  8  CaL  397, 1882  ;  10  CaL 
Bep.  419.     Prinsep  and  Bose,  JJ. 


BENGAL  ACT  VUI.  OF  1869. 


§4. 


§6. 


See  Enhancement  of  Bent.  5. 

TiRTHANUND     V.      HeRDU...!.    L. 

Bep.  9  CaL  252. 

See  Landlord  and  Tenant.  20. 

GoLAM  V,  G0LAP...L  L.  Bep.  8 

Cal.  612. 
§6. 

See  Bight  of  Occupancy.  2.  8. 

MuKHTARv.BojRAj...9CaL  Bep* 

143. 

Narain  V'  OPNIT...L  L.  Bep.  9. 

CaL  804. 

§  6 — Holding  by  Person  other  than   Ryot 

claiming  Occupancy  Right  —  Merger  of 
Occupancy  and  Proprietary  Right. 
5^^  Bight  of  Occupancy.  5. 

Lal    Bahadur  v.    Solano...  18 
CaL  559. 

§  14— Accretion—  Notice  of  Enhancement. 

See  Enhancement  of  Bent.  9. 

HuRRO  V,  G0PEE...IO  CaL  Bep. 
559. 

§  14— Notice  when  Unnecessary. 

See  Landlord  and  Tenant  18. 

DWARKANATH   V.  BaBURAM...!.  L. 

Bep.  9  Cal.  72;  11  CaL 
Bep.  320. 

§15. 

See  Enhancement  of  Bent.  1. 

Udoytara  v.  SHIBNATH...9  CaL 

Bep.  207. 

§  18 — Accretion. 

See  Enhancement  of  Bent.  9. 

HuRRo  V.  G0PEE...IO  CaL  Bep. 
559. 

§18,0.3. 

See  Landlord  and  Tenant.  27. 

BROJENDRA    V,     WOOPENDRA  ...  L 

L.  Bep.  8  CaL  706. 

§  22. 

See  Landlord  and  Tenant.  20. 
Golam  v.  G0LAP...L  L.  Bep.  8 
CaL  612 ;  10  Cal.  Bep.  499. 
§  22. 

See  Bight  of  Occupancy.  3. 

Narain  v.  Opnit...!.  L.  Bep.  9 
CaL  304. 

■ §37. 

See  Landlord  and  Tenant.  13b. 
Khoresh  «.  Mahomed.. .10  CaL 
Bep.  106. 


Digitized  by 


Google 


(    118    ) 


DIGEST  OF  CASES. 


(    114    ) 


BEVGAL  ACT  Vm.  OF  ISeO^cantd.       BENGAL  ACT  Vm.  OF  ISeQ-^conid. 


§  27. 

See  Landlord  and  Tenant.  28. 
GuNESH  V.  GoUDOUR...!.  L.  Bep. 
9  Cal.  147. 

§  27- 

See  Limitation.  77.  78.  97. 105. 

Tamizuddin   v.    Huro  ..9    Cal. 

Bep.  253. 

Forbes  v.Sree  Lal...I.  L.  Bep. 

8  CaL  865. 

Imam  Buksh  tF.    Monim...L  L. 

Bep.  9  Cal.  280. 

JoYUNTi  v.    Mahomed  Ally. ..I. 

L.  Bep.  9  Cal.  428. 

—  §  29 — Applies    notwithstanding    Pending 
Ejectment  Suit. 
5^^  Limitation.  1. 

HuRRO  Pershad  v.  Gopal  Chun- 

DER...L  L.  Bep.  9  L  A.  82 ; 

1.  L.  Bep.  9  Cal.  255 ;  12 

Cal.  Bep.  129. 

§3<i. 

See  Limitation.  91. 

Beer  Chunder  v,  Hurro  Chun- 

DER...L  L.  Bep.  9  Cal.  211 ; 

12  Cal.  Bep.  329. 

S32. 

See  Parties  to  Suit.  10. 

KOONJO        BeHARY      «.         POORNO 

Chunder...!.  L.  Bep.  9  Cal. 
450 ;  12  Cal.  Bep.  55. 

§  37- 

5^^  Bight  of  Occupancy.  5. 

Lal  Bahadur  v.  Solano... 12  Cal. 
Bep.  559. 

§38. 

1 Ex'parte     Orders.']     In  proceedings 

under  \  38  of  Bengal  Act  VIII.  of  1869,  the  Col- 
lector  should,  as  a  rule,  pass  no  ex-parte  order, 
without  previously  giving  notice  to  the  other 
party  or  parties  sought  to  be  affected  by  the 
order.  In  ike  matter  of  the  Petition  of  Protap 
Chunder  Ghose...L  L.  Bep.  8  Cal.  848  ;  12 
CaL^Bep.  407, 1882.     Prinsep  and  aKinealy, 

JJ. 

§44. 

See  Damages.  1. 

Saroda    Prosad    v.    Prosunno 

CooMAR  ..L  L.  Bep.  8  Cal. 

290 ;  10  Cal.  Bep.  228. 


•§52. 


5*^^  Forfeiture.  1. 

DuLi  Chandv.  Rajkissorb..J.L. 

Bep.  9  Cal.  88;  11  Cal. 

Bep.  826. 

See  Landlord  and  Tenant.  20b. 

MUSYATULLA    v.    N00R2AHAN...L 

L.  Bep.  9  Cal.  808. 

■§S2. 

See  Landlord  and  Tenant.  84. 
TuLSi  V.  BucHu...L  L.  Bep.  9 
Cal.  596 ;  12  Cal.  Bep.  228. 

■§52. 

See  Payment  into  Court.  1. 

GujADHUR   V.    Naik  Pauree...!. 
L.  Bep.  8  Cal.  528. 
§  52. 

See  Bight  of  Occupancy.  8. 

Narain  v.  Opnit...I.  L.  Bep.  9 
CaL  804. 
§58. 

See  Limitation.  99. 130. 

Bholanath  V,  Nurendro...L  L. 

Bep.  9  Cal.  880 ;  12  Cal. 

Bep.  58. 

Mamtazul    «.  Nirbhai  ...  L   L, 

Bep.  9  Cal.  711;  12  Cal. 

Bep.  818. 

■  §  59—  "  Under  Tenure." 

See  Landlord  and  Tenant.  26. 

Krishtendra  9.  Aena L  L. 

Bep.  8  CaL  675 ;  10  Cal. 
Bep.  899. 
•  §§  59,  60. 

See  Insolvency.  7. 

Chunder    Narain    v.      Kishen 

CHUND...L  L.  Bep.  9  CaL 

855. 

See  8ale  for  Arrears  of  Bent.  8.  4. 

5.6. 

Dwarka  V,  Aloke  ..I.  L.  Bep. 

9  CaL  641. 

DuRGA  V.  Kali  das...  9  Cal.  Bep. 

449. 

Trru  V,  M0HESH...L   L.  Bep.  9 

CaL  688 ;  12  CaL  Bep. 

804. 

Reilly  «.  HuR  Chunder... L  L. 

Bep.  9  CaL  722;  12  CaL 

Bep.  898. 
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BSNQAL  ACT  Vm.  OF  lSe9--contd. 

§6i. 

See  Sale  for  Arrears  of  Bent.  6. 
Reilly  v.   Hur  Chunder...!.  L. 
Rep.  9  Cal.  722 ;  12  Cal. 
Bep.  398. 

§66. 

See  Sale  for  Arrears  of  Bent.  4.  G. 

DuRGA  V.  KALIDAS...9  CaL  Bep. 

449. 

TiTU  «.  M0HESH...I.  L.  Bep.  9 

Cal.  683. 

—  §  102— Second  Appeal  in  Rent  Suit  under 
Rs.  100. 
See  Appeal— Civil.  ^6.  32. 

ROMAPROSAD    V.    ShORUP...!.     L. 

Bep.  8  Cal.  712. 
TuLsi  V*  BUCHU...I.   L.  Bep,  9 
CaL  596. 
BENGAL  ACT  Z.  OF  1871. 
See  Jalkar.  1. 

Davids.  Grish  Chunder. ..L  L. 
Bep.  9  Cal.  183. 

§5. 

1.  — ^  Bhowli  Tenures  —  Suit  for  Rent.'] 
Section  5  of  Bengal  Act  X.  of  1871  requires 
the  holder  of  any  estate  or  tenure  of  which  the 
annual  rent  shall  exceed  Rs.  100,  to  lodge  returns 
of  all  lands  comprised  in  an  estate  or  tenure  ; 
bhowli  lands  are,  therefore,  to  be  included  in 
such  returns. 

Where  such  a  return  has  not  been  made,  the 
holder  of  the  estate  or  tenure  cannot  sue  for  or 
recover  any  rent  due  for  such  bhowli  lands. 
JuGMOHUN  Tewari  v.  F1NGH...I.  L.  Bep.  9 
CaL  62,  1882  ;   11  CaL  Bep.  100.    Mitter 

and  Maclean,  JJ. 

§25. 

5^^  Damages.  1. 

Saroda     Prosad    v.    Prosunno 
C00MAR...I.  L.  Bep.  8  CaL 
290. 
BENGAL  ACT  IV.  OF  1876. 

§77. 

1- Boarding  House— License.']    In  order 

to  obtain  a  conviction  under  Bengal  Act  IV. 
of  1876,  4  77,  for  keeping  a  boarding  house 
without  a  license,  it  must  be  shown  that  the 
accused  held  himself  out  to  the  public  as  one 


BENGAL  ACT  IV.  OF  1876— f^n^^. 
whose  business  or  profession  it  is  to  receive 
boarders  on  pro6t.  In  order  to  pass  a  proper 
sentence  of  fine  under  that  section,  evidence 
should  be  given  of  the  amount  of  assessment  on 
the  accused's  house  or  place  or  business,  and  of 
the  amount  payable  on  account  of  the  license 
which  he  should  have  taken  out.     In  the  matter 

of  the  Petition  of  .V/oOD I.  L.  Bep.  8 

Cal.  891, 1882  ;  11  CaL  Bep.  357.    Prinsep 
and  (yKinealy,  JJ. 

BENGAL  ACT  V.  OP  1876. 

H  180,  215,216. 

See  Jurisdiction.  35. 

Municipal  Committee  of  Dacca. 
I.  L.  Bep.  9  Cal.  38. 

BENGAL  ACT  VH.  OF  1876. 

1. Registration  of  Land —Evidence  of 

Title — Onus  Probandi.']  Registration  of  land 
under  Bengal  Act  VII.  of  1876  is  not  only  not 
conclusive  proof,  but  is  no  evidence]|at  all,  on 
the  question  of  the  title  of  a  person  so  regis- 
tered, nor  does  it  relieve  a  plaintiff  of  the  onus 
of  proving  his  title  to  the  land  in  a  suit  not 
founded  on  possession  alone.  Ram  Bhvsan 
Mamto  17.  Jebli  Mahto...I.  L.  Bep.  8  Cal. 
853,  1882.     Garth,  C.J.,  and  White,  J. 

§  55- 

See  Evidence.  26. 

Saraswati  v.  Dhanpat I.  L. 

Bep.  9  CaL  431. 

§§59.60. 

See  Declaratory  Decree.  8. 

Ram  MuifDUR  v.  Janki...12  CaL 
Bep.  139. 

§78. 

See  Landlord  and^Tenant.  33. 
Ramkristov.  Sheikh  Harain... I. 
L.  Bep.  9  Cal.  517 ;  12 
CaL  Bep.  141. 

BENGAL  ACT  VUL  OF  1876. 

§  10. 

See  Partition.  6. 

MOHADEAY   7.     HaRUKNARAIN...I. 

L.  Bep.  9  Cal.  244. 
BENGAL  ACT  n.  OF  1877. 

§§  5,  9. 

See  Jalkar.  1. 

David  v,  Grish  Chunder. ..L  L. 
Bep.  9  CaL  188. 
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BEKGAL  ACT  VIL  OF  1878. 

—  §§  15.  n- 

See  Excise.  8.  8a. 

Empress  v.  Kola..  I.  L.  Bep.  8 

Cal.  214 ;  10  Cal.  Bep.  155. 

Empress  v.  Ishan  Chundra...!. 

L.  Bep.  0  Cal.  847. 

§§41.42,59- 

5^^  Excise.  7. 

Baney  Madhub...!.  L.  Bep.  8 
Cal.  207. 

§53. 

See  Excise.  8a.  8b. 

Empress  v.  Ishan  Chundra...!. 

L.  Bep.  9  CaL  847. 

NoMULU 11  Cal.  Bep.  416. 

§§  59,  60,  61. 

See  Excise.  7.  8.  8a.  8b,  ut  supra. 

BEKGAIi  ACT  IX.  OF  1870. 

§51. 

See  Contract.  12. 

Dhunput  V.  Shoobhudra...!.  L. 
Bep.  8  Cal.  620. 
BEHGAIi  BEGTTLATION  X.  OF  1798. 
See  Contract.  12. 

Dhunput  V.  Shoobhudra  ..I.  L. 

Bep.  8  Cal.  620. 

BENGAIi  BEGTJLATION  XV.  OF  1793. 

§  10. 

See  Mortgage.  44. 

Mahtab  V,  Collector  of  Shah. 

JAHANPUR...I.  L.  Bep.  5  AIL 

419. 

BENGAIi  BEGTTLATION  UI.OF  1803. 

See  Mortgage.  24. 

Rai  Balkrishna  v.  Musst.  Masu- 

MA...L.  Bep.  9  I.  A.  182  ; 

I.  L.  Bep.  5  All.  142. 

BENGAL    BEGTJLATION     XVn.    OF 
1806. 

§  7  —  Notice  of   Foreclosure  not  Signed 

by  Judge. 

See  Mortgage.  21. 

Basdeo  v.    MATA...L    L.  Bep. 

4  AU.  276. 

§8. 

See  Mortgage.  25.  41. 

Karan  Singh  «.  Mohan  Lal... 

1.  L.  Bep.  6  All.  9. 

Sripoti  9.  M0HIP...L  L.  Bep.  9 

CaL  643. 


BENGAL    BEGX7LATI0N     XIX.     OF 
1810. 
See  Bight  to  Sue.  1. 

Jan    Ali  v.    Ram  Nat»...I.  L. 
Bep.  8  Cal.  82. 

BENGAL     BEGTJLATION     XIX.     OF 
1814. 

— *^  §  30  — Private  Partition  no  Bar  to  Proceed- 
ings under. 
See  Partition.  2. 

JOYNATH  V,    LaLL    BaHADOUR...!. 

L  Bep.  8  CaL  126. 

BENGAL    BEGTJLATION     Vin.     OF 
1819. 

§8. 

See  Sale  for  Arrears  of  Bent.  7. 

Maharajah      of     Burdwan   v, 

KristoKamini...I.  L.  Bep. 

9  Cal.  93L 

§  8.  CL  2. 

See  Sale  for  Arrears  of  Bent.  1. 

Gobind  v.  Chandhurry I.  L. 

Bep.  9  Cal.  172. 

§  8,  CL  2. 

See  Sale  for  Arrears  of  Bent.  2. 
Maharajah     of      Burdwan     9. 

Srimati  Tatia L.  Bep. 

10  L  A.  19  ;  I.  L.  Bep. 
9  CaL  619. 

§13. 

1.  Payment    to    Stay    Sale — Payment 

to  ZamindarJ]  The  direction  in  §  13  of  Beng. 
Reg.  VIIL  of  1819,  that  money  paid  into 
Court  by  a  taluqdar  to  stay  the  final  sale, 
shall  be  deducted  from  any  claim  of  rent  that 
may  at  the  time  be  pending  on  account  of  the 
year  or  months  for  which  the  notice  of  sale  may- 
have  been  published,  is  satisfied  by  payment  to- 
the  zamindar.  If  a  strictly  literal  construction 
were  put  upon  the  words  "  into  Court,"  no  pay- 
ment effectual  to  stay  the  sale  could  be  made, 
for  *'  the  Court"  has  nothing  to  do  with  these 
sales,  which  are  managed  by  the  Collector. 
Tariny  Debee  tr.  Shama  Cburn  Mitter  .. 
L  L.  Bep.  8  Cal.  954, 1882.     McDonnell  and 

Field  y]]. 

§13,0.4. 

See  Arrears  of  Bent.  1. 

NoBo  GoPAL  V.  Srinath...I.  L» 

Bep.  8  CaL  877  ;  11  Cal. 

Bep.  37. 


Digitized  by 


Google 


(    119    ) 


DIGEST  OF  CASES. 


(    120    ) 


BENGAL  BEQULATION  I.  OF  1824. 

—  §9,C1.  II. 

See  Sttlt  Lands.  1. 

•    Secretary  of    State    «.  Rani 

ANUNDMOYI...L.  Bep.  8  L 

A.  172 ;  L  L.  Bep.  8  CaL 

96. 

BET  PAID  AT   DEFEITOANT'S  BE- 
aXTEST,  BEC0VEB4BLE. 
See  Contract.  18. 

PrINGLE    v.    JaFAR    KHAN...L    L. 

Bep.  5  All.  443. 

BHAG,     UNRECOGNIZED    POBTION 
OF. 

—  Sale  in  Execution — Limitation   for  Appli- 

cation to  Set  Aside. 

See  Bombay  Act  V.  of  1862,  §§1. 
2. 1.  2. 
Collector  oe  Broach  v.  Raja- 

RAM LL.  Bep.  7  Bom. 

542. 

Collector  of  Broach  v.  Desai 

Raghunath...!.  L.  Bep.  7 

Bom.  646. 

BHOWLI   TENUBEB. 

See  Bengal  Act  X.  of  1871,  §  6. 1. 
JUGMOHUN  V.  Finch. ..I.  L.  Bep. 
9  CaL  62. 

BiGAisnr. 

Abetment— Divorce,  Custom  of  —  Ajanya 

Rajput  Guzars. 
5^^  Penal  Code,  §  494. 1. 

Empress  v.  Umi...I.  L.  Bep.  6 
Bom.  126 
BILL  OF  EXCHANGE. 

Accommodation     Acceptor's   Rights    on 

Payment  to  Indorsee, 
See  Hundi  2. 

Nand  Ram  r.  Sitla  Prasad. ..I. 
L.  Bep.  5  All.  484. 

—  Company  —  Managing  Agent's   Power   to 
Bind. 
See  Principal  and  Agent.  3. 

Oriental  Bank  v.  Barbe  Tea 
Co. ..I.  L.  Bep.  9  CaL  880. 

— — -  Stamp  on — Payable   Otherwise  than    on 
Demand. 
5^^  Stamp.  18. 

Radhakant  v.  Abhoychurn...L 
L.  Bep.  8  Cal.  721. 


BILL  OF  EXCHANGE--c<>»/<;. 

1.  — ^  Suit  by  Indorsee  for  Value — Sale  by 
Indorsee  of  Goods  against  which  Bills  drawn — 
Acceptor  entitled  to  Credit  for  amount  of  SaU 
Proceeds."]  J.  consigned  goods  to  the  defend- 
ant, and  for  the  price,  drew  on  the  defendant 
two  bills  of  exchange,  each  for  the  sum  of 
Rs.  1406-4-0,  which  the  defendant  accepted. 
y.  indorsed  the  bills  for  value  to  the  plaintiffs, 
who,  in  default  of  payment  by  the  defendant,  sold 
the  goods,  and  credited  him  with  the  amount 
realized.  After  giving  him  credit  for  this 
amount  there  remained  due,  by  the  defendant 
to  the  plaintiffs,  a  sum  of  Rs.  1,017.  The  plain- 
tiffs abandoned  Rs  17  of  this  amount,  and  sued 
the  defendant  for  Rs.  1,000  in  theCourtof  Small 
Causes  at  Bombay.  In  that  suit  the  defendant 
pleaded  that  the  goods,  in  respect  of  which  the 
bills  were  drawn,  were  damaged,  and  that  he 
had,  therefore,  refused  to  accept  them,  as  he  was 
entitled  to  do.  The  Judge  thereupon  dismissed 
the  suit  on  the  authority  of  Short  v.  Abdul  Rahi- 
man  (6  Bom  H.C.  Rep.  O.  C.  J.,  53),  holding  that 
the  plaintiffs  could  not,  under  the  circumstances, 
give  the  defendant  credit  for  the  goods,  and  that 
the  claim  was  therefore  not  within  the  jurisdic- 
tion of  the  Small  Cause  Court.  The  plaintiffs 
then  brought  the  present  suit  in  the  High  Court 
on  the  bills,  alleging  that  they  held  the  proceeds 
of  the  goods  for  the  consignor  : — 

Heldy  that  the  defendant  was  entitled  to 
credit  for  the  net  proceeds  of  the  sale  of  the 
goods.  The  plaintiffs  had  by  the  sale  already 
realized  part  of  the  amount  due  to  them,  and  to 
allow  them  now  to  recover  from  the  defendant 
the  whole  amount  of  the  bills,  would  be  to 
permit  them  to  realize  this  part  of  their  claim 
a  second  time  ;  in  that  case  they  would  be  bound 
to  hand  over  the  amount  so  realized  to  the  draw- 
ers. But  the  drawers,  when  they  negotiated  the 
bills  with  the  plaintiffs,  got  all  they  were  enti- 
tled to,  and  would  have  t6  account,  in  equity, 
to  the  defendant  for  any  thing  further  obtained 
by  them.  The  defendant  therefore  was  exone- 
rated to  the  amount  of  the  proceeds  of  the  goods, 
but  was  liable  for  the  remainder  of  the  sum 
claimed  by  the  plaintiffs.  The  Agra  Bank,  Ld. 
9.  Abdul  Rahiman  Isac.I.  L.  Bep.  6  Bom. 
1, 1881.     West,  J. 

2. Contract  Act  IX.  of  1872,  §§  13,  20 

— Mistake — Laches.']    The  defendant  drew  a  bill 
as  agent  of  Messrs.  Rushton  and  Co.,  Cawnpore, 
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on  their  firm  in  Calcutta,  in  favour  of  the  plain- 
tiffs, who  did  not  present  the  bill  for  7  days,  by 
which  time  Rushton  and  Co.  had  failed.  The 
plaintiffs  then  sued  the  defendant  to  make  him 
personally  liable  for  the  amount  of  the  bill  on  the 
ground  that  he  had  been  asked  by  the  plaintiffs' 
agent  who  negotiated  the  transaction,  for  a  bill 
on  himself,  and  that  he  had,  instead  of  such  a 
bill,  given  the  agent,  who  did  not  understand 
and  could  not  read  English,  the  bill  on  the  firm : — 

Heldt  that  assuming  that  the  defendant  and 
the  plaintiffs'  agent  were  under  a  mutual  mis- 
apprehension as  to  the  particular  kind  of  bill 
wanted  by  the  latter,  and  that  their  minds 
could  not  be  said  to  have  met  as  to  the  matter 
of  the  sale  of  the  bill,  still  the  plaintiffs  could 
not  recover  the  amount  of  the  bill  from  the  de- 
fendant, because  their  agent  had  been  guilty  of 
gross  negligence  in  taking  the  bill  and  keeping 
it  so  long  without  ascertaining  its  character  and 
applying  for  redress,  by  which  circumstances 
had  been  changed,  and  the  position  of  the  parties 
altered,  so  that  they  could  not  be  restored 
to  their  original  position,  the  defendant  having 
expended  the  money,  not  on  himself,  but  in  the 
business  of  the  firm  for  which  he  was  agent. 
Nightingale    v.   Faiz-ulla I.  L.  Bep.  4 

AIL  334,  1882.     Oldfield  and  Brodhurst,  J  J. 

BILIi  OF  liABING. 

Master's  Authority  to  Sign— for  Charterer. 

See  Charter-Party.  1. 

Hasonbhoy  v.Clapham I.  L. 

Kep.  7  Bom.  61. 

1, ConditiQtit  Cnreasonable-' Claims  for 

Compensation  for  Short  Deliveries  to  be  made  at 
a  Certain  Place  and  within  One  Month — Common 
Carrier — Duration  of  Liability  of— Act  XV,  of 
1877,  Sched.  II.,  Arts,  30,  1 15.]  In  1 876  the 
plaintiffs  made  several  shipments  of  goods  in 
the  defendant  Company's  steamers,  to  be  car- 
ried from  Calcutta  to  Madras,  one  of  the  condi- 
tions of  the  bills  of  lading  being  that  the  Com- 
pany should  have  the  option,  through  its  agents 
or  commanders,  "  of  landing  goods  direct  at  the 
consignee's  risk  and  expense";  and  another  con- 
dition being  that  any  claims  for  short  delivery 
should  be  made  at  the  port  of  Calcutta,  and  at 
no  other  port,  and  that  no  claim  for  short  deli- 
very would  be  entertained  unless  made  within 
one  month  after  the  delivery  of  any  portion  of 
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the  goods  entered  in  the  bills  of  lading  res- 
pectively. 

The  defendants  exercised  their  election,  and 
employed  the  firm  of  Ramanjulu  and  Sons  to 
land  and  deliver  goods  to  the  plaintiffs  and  other 
consignees. 

Some  of  the  plaintiffs'  goods  were  short  deli- 
vered, and  though  they  made  demands  on  Ra- 
manjulu and  Sons  for  the  goods  short  delivered, 
there  was  no  evidence  to  show  that  they  ever 
made  demands  on  that  firm  for  compensation 
for  the  loss  occasioned  by  the  non-delivery,  nor 
did  the  plaintiffs  ever  make  any  such  demands 
from  the  defendants  at  Calcutta  until  the  end 
of  1878.  On  the  31st  October  1879,  the  plaintiffs 
sued  for  compensation  for  the  value  of  the  goods 
short  delivered : — 

Held,  though  the  defendants  were  not  com- 
mon carriers  for  the  purposes  of  the  Indian 
Carriers'  Act,  the  operation  of  which  is  restricted 
to  inland  carriers,  they  nevertheless  were  com- 
mon carriers,  and  their  character  of  carriers 
continued  so  long  as  the  goods  remained  in 
their  hands  and  undelivered,  and  that  the  suit 
was  governed  by  Art.  115  and  not  by  Art.  30  of 
Sched.  II.  of  Act  XV.  of  1877,  and  was  not 
barred  by  limitation. 

Article  30  of  Sched.  II.  of  Act  XV.  of  1877 
applies  to  suits  for  compensation  for  loss  or 
damage  to  goods  arising  from  malfeasance, 
misfeasance,  or  nonfeasance  independent  of 
contract.  But  the  present  suit  was  for  breaches 
of  contracts  to  deliver,  and  there  being  no 
special  provision  for  compensation  for  the  breach 
of  such  contracts,  was  governed  by  Art,  115. 

But,  the  plaintiffs  not  having  complied  with 
the  conditions  of  the  bills  of  lading  as  to  the  time 
and  place  within  and  at  which  claims  on  account 
of  short  deliveries  were  to  be  made,  and  there 
having  been  no  waiver  of  the  conditions  by  the 
defendants,  and  the  conditions  not  being  un- 
reiasonable,  they  were  not  entitled  to  succeed. 

Assuming  that  claims  for  compensation  had 
been  made  on  Ramanjulu  and  Sons,  that  would 
not  have  been  a  sufficient  compliance  with  the 
conditions  in  the  bills  of  lading,  as  that  firm, 
though  the  defendants'  agents  to  retain  the 
goods,  receive  freight  and  give  delivery,  were 
not  the  defendants*  agents  to  receive  claims  for 
compensation  for  short    deliveries.     The  Bri- 
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TiSH  India  S.  N.  Co.,  Ld.  v.  Hajee  Mahomed 

EssACK I.  L.  Bep.  3  Mad.  107,  1881. 

Turner,  C.J.,  and  Innes,  J. 

Followed  in  Kalu  Ram  v.  The  Madras  Ry. 

CO...L  L.  Bep.  3  Mad.  240. 

See  Bail  way  Company.  2. 

2, Landing  and  Cranage  Charges,  Lia- 
bility for,  of  Shipowner  and  Consignee — Custom 
of  Port — Delivery  in  Dock. — Certain  boilers  con- 
signed to  the  plaintiff  in  Bombay  were  shipped 
at  Liverpool  (where  the  freight  was  prepaid)  in 
two  steamers,  under  two  bills  of  lading,  con- 
taining the  following  terms : — **  Shipped  in  good 
order  and  condition,  &c.,  to  be  delivered,  sub- 
ject to  the  exceptions  and  conditions  herein- 
after mentioned,  in  the  like  good  order  and 
condition  from  the  ship's  tackles  (where  the 
ship's  responsibility  shall  cease)  at  the  afore- 
said port  of  Bombay,"  &c.  '*  The  ship-owner 
'  shall  have  the  option  of  discharging  in  dock 
and  of  making  delivery  of  the  goods  under  the 
hills  of  lading,  either  over  the  ship's  sides,  from 
lighters,  or  custom-house,  or  warehouse,  at  mer- 
chant's risk." 

On  arrival  in  Bombay  the  ships  went  into  the 
Prince's  Dock,  belonging  to  the  Port  Trust,  and 
discharged  the  boilers  by  means  of  the  Port 
Trust  cranes,  on  to  the  Dock  wharves. 

The  plaintiff  having  been  compelled  to  pay 
**  landing  charges"  to  the  Port  Trust  for  the 
cranage  of  the  boilers  before  he  was  allowed 
to  remove  them,  now  sought  to  recover  them 
against  the  ship  owners. 

It  was  the  practice  of  the  Port  Trust  to  re- 
cover these  charges  in  all  cases  from  the  con- 
signees of  goods  discharged  in  their  docks,  the 
charge  being  incurred  the  moment  the  goods 
touched  the  wharf  : — 

Held,  that  the  ship-owner  and  not  the  plaintiff 
was  bound  to  pay  the  charges,  which  were  for 
work  and  labour  done  in  landing  the  goods,  a 
work  which  the  ship-owner  was  bound  by  the 
bill  of  lading  to  perform  himself. 

Per  Latham,  J. — Quare,  whether  a  custom  of 
the  Port  of  Bombay,  for  the  consignee  of  goods 
landed  at  the  Prince"'s  Dock  to  pay  such 
charges,  even  if  such  custom  had  been  proved, 
could  affect  the  contract  between  the  parties  as 
contained  in  the  bills  of  lading. 
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The  ship  having  elected  to  discharge  in  dock, 
it  was  her  duty  to  land  the  goods  on  the  wharf, 
and  the  ship-owner  must  pay  every  charge 
which  had  to  be  incurred  before  that  was  done. 
The  charges  in  question,  whatever  they  were, 
and  whether  they  could  have  been  avoided  or 
not,  were  charges  incurred  at  the  moment  the 
goods  touched  the  wharf,  and  were  necessarily, 
therefore,  charges  incurred  antecedently  to  de- 
livery to  the  consignee,  and  must  fall  on  the 
ship-owner  Scott  v.  Finlay...L  L  Bep.  7 
Bom.  386,   1883.    Bayley,  C.J.    {Offg,),  and 

Latham f  J. 
BOABDINO  HOUSE. 

■  Keeping— Without  License. 

See  Bengal  Act  IV.  of  1876,  §  77. 1. 
W00D...L  L.  Bep.  8  Oal.  891. 

BOMBAY  ACT  V.  OP  1862. 

'  §§  I,  2. 

1.  Unrecognised  Portion  of  Bhag,  Sale 

of  in  Execution—Application  to  Set  Aside— Act 
XV.  of  1877,  §  18,  Sched.  IL,  Art.  178.]  A 
sale  ot  an  unrecognized  portion  of  a  hhag  in 
execution  of  a  decree  against  a  bhagdar^  may 
be  set  aside  on  the  application  of  the  Collector, 
notwithstanding  that  it  has  been  confirmed  by 
the  Court,  and  possession  given  thereunder  to 
the  Collector. 

Qucere,  whether  any  limitation  applies  to  such 
application. 

Where  an  unrecognized  share  in  a  bhag  had 
been  sold  in  February  1876  in  execution  of  a  de- 
cree against  the  bhagdar,  and  the  sale  had  been 
confirmed  and  possession  obtained  by  the  pur- 
chaser, but  owing  to  the  fraudulent  manner  in 
which  the  sale  was  effected— the  share  being 
represented  as  the  whole  bhag-^the  Collector 
did  not  discover,  till  November  1877,  that  the 
land  sold  was  an  unrecognized  portion  of  a 
bhag : — 

Held,  on  an  application  by  the  Collector  ta 
set  aside  the  sale  made  in  September  1880, 
under  $  2  of  Bombay  Act  V.  of  1862,  that  the 
sale  might  be  set  aside  under  that  Section,  not- 
withstanding its  confirmation  and  the  delivery 
of  possession  to  the  purchaser,  and  that  even  if 
the  provisions  of  Act  XV.  of  1877  applied,  the  ap- 
plication was  not  barred,  the  only  provision  ap- 
plicable being  that  contained  in  Art.  178  of 
Sched.   II.,  while  under  5  18  time  would  not 
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commence  to  run  against  the  Collector  until 

November  1877.    The  Collector  of  Broach 

V.  Rajaram  Laldas...!.  L.  Bep.  7  Bom.  542, 

1883.     Bayley,  C.J.  (OfFg.),  and  Pinhey,  J. 

2. Sale   of    Unrecognised    Portion   of 

Bhag — Application  to  Set  Aside  —  Limitation.'] 
Under  $  1  of  Bombay  Act  V.  of  1862,  no  por- 
tion of  a  bhag  can  be  seized,  sequestered,  at- 
tached, or  sold  by  the  process  of  a  Civil  Court, 
and  any  such  seizure,  sequestration,  attachment, 
or  sale  is  absolutely  illegal,  and,  therefore,  void. 
Wh^n  an  unrecognized  portion  of  a  bkag  has 
been  sold  in  execution  of  a  decree  against  a 
bhagdar,  the  Collector  cannot  proceed  under 
f  3  of  the  Act — which  has  no  bearing  on  sales  by 
order  of  a  Civil  Court,  but  is  meant  to  apply  to 
unlawful  sales  and  alienation  of  portions  of  bhags 
made  out  of  Court,  or  by  private  individuals. 
It  is  under  f  2  that  the  Collector  is  authorised 
and  bound  to  move  to  get  the  process  of  the 
Civil  Court  set  aside  or  quashed. 

Neither  Art.  178  of  Act  XV.  of  1877,  nor  any 
other  part  of  that  Act  has  any  application  to  pro- 
ceedings taken  by  the  Collector  under  the 
Bhagdari  Act,  Bombay  Act  V.  of  1862.  The 
Collector  of  Broach  17.  Desai  Raghunath... 
L  L.  Bep.  7  Bom.  546,  1888.    Bayley,  C.J., 

and  Pinhey,  J. 

BO^ftBAT  ACT  VX  OF  1863. 

See  liaster  and  Servant.  1. 

Bombay  Tramway  Co.  v.  Khairaj. 
I.  L.  Bep.  7  Bom.  119. 

BOKBAT  ACT  VH.  OF  1863. 

§§  2,  6,  9. 

See  Contribution.  1. 

Nawab  Mir  Kamaludin  v.  Par- 
tap. ..L   L.   Bep.    6  Bom. 
244. 

BOMBAY  MINOBS  ACT  ZX.  OF  1864. 

§  16. 

See  Certificate  of  Administration. 
1. 
Babaji  v.  Sheshgiri...!.  L.  Bep. 
6.  Bom.  693. 

BOMBAY  ACT  HI.  OF  1866. 

^i..  §  II — Coin  not  an  Instrument  of  Gaming. 
See  Gambling.  1. 

Iiipx.  V.  V1THAL...I.  li.  Bep.  6 
Bom.  19. 


BOMBAY  ACT  VI.  OF  1873. 

1. §§  3.  iJ^Street—Court.]  The  plain- 
tiff was  the  owner  of  two  houses  and  the  mort- 
gagee of  a  third  out  of  a  set  of  six  which  sur- 
rounded  an  open  court  in  the  town  of  Dhan- 
dhuka,  and  which,  including  the  court,  origin- 
ally belonged  to  a  single  individual.  The 
Municipality  of  the  town  ordered  the  plaintiff 
to  remove  an  "  ota"  or  verandah  and  a  wooden 
bench  erected  and  placed  by  him  in  front  of  his 
house,  as  being  an  encroachment  on  a  public 
street.  In  a  suit  by  the  plaintiff  to  set  aside 
this  order,  it  appeared  that  the  occupant  of  each 
house  had  a  right  of  way  across  the  court  to 
his  house,  and  that  the  court  was  used  as  a 
means  of  access  to  the  houses  surrounding  it 
by  persons  having  business  with  the  house- 
holders  : — 

Heldf  that  such  limited  access  by  the  public 
was  not  sufficient  to  show  that  the  court  ceased 
to  be  private  property,  and  was  converted  into 
a  **  street"  vesting  in  the  Municipality,  within 
the  meaning  of  J  j  3  and  17  of  Bombay  Act  VI. 
of  1873;  and  that  the  plaintiff  was  ontitled  to 
relief  against  the  interference  of  the  Muni- 
cipality, whatever  liability  he  may  have  incur- 
red to  an  action  by  the  other  householders  oc- 
cupying the  square.  Kalidas  v.  The  Munici- 
pality OF  Dhanduka I.  L.  Bep.  6  Bom* 

686, 1882.     Melvill  and  Pinkey,  JJ. 

2. §   II,    CI,    I,   21,     S6— Tax— Con* 

struction  of  Statute  Providing  for  Imposition  of 
—  Words  Directory  or  Imperative — Notice  of 
Action — Municipality  f  Suit  Against — Limitation 
— Tax  Illegally  Imposed^  Suit  to  Recover, ']  On 
the  14th  March  18S0,  a  notice  was  sent  to  the 
Municipal  Commissioners  of  the  town  of  Dakor 
by  the  Secretary  of  the  Municipality,  convening 
a  special  general  meeting,  on  the  1 8th  March. 
The  notice  did  not  specify  the  business  to  be 
transacted  at  the  meeting,  nor  was  it  posted  up 
at  the  local  Kacheri  or  other  public  place  as 
required  by  f  ii,  CI.  i  of  Bombay  Act  VI.  of 
1873,  nor  was  it  served  on  three  of  the  Com- 
missioners, their  whereabouts  being  unknown. 
On  the  1 8th  March  1880,  the  Commissioners  who 
had  received  the  notice  attended  at  the  meeting 
and  resolved  to  impose  a  house  tax.  On  the 
2nd  April  1880,  another  meeting,  after  due  no- 
tice to  all  the  Commissioners  except  one,  was 
held,  and  a  classification  of  houses  was  made, 
and  the  rates  of  the  tax  fixed.  This  meeting 
was  attended  by  two  of  the  three  Commissioners 
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who  had  been  absent  from  the  meeting  of  the 
i8th  March.  The  Revenue  Commissioner,  N.D., 
on  behalf  of  the  Government,  sanctiohed  the 
resolutions  on  the  2nd  June  1 880. 

On  the  25th  January  1881,  the  plaintiff,  a 
house-owner  in  Dakor, — on  whom  a  notice,  dated 
7th  January  1880,  had  been  served,  calling  on 
him  to  pay  the  tax  on  the  1st  December  1880, — 
sent  a  notice  to  the  Municipality  impugrning  the 
legality  of  the  tax,  and  calling  on  them  to  with- 
draw their  notice,  and  threatening  legal  proceed- 
ings unless  that  was  done.  On  the  3rd  June 
1881,  he  paid  the  tax,  and  on  the  6th  January 
1882  sued  for  a  refund : — 

Held,  1st,  that  when  the  notice  of  the  25th 
January  1881  was  sent  by  the  plaintiff,  he  had 
no  cause  of  action  against  the  Municipality  for 
anything  done,  and  that,  therefore,  no  notice, 
such  as  was  contemplated  by  $  86  of  Bombay 
Act  VI.  of  1873,  was  ever  sent  by  the  plaintiff, 
and  that,  consequently,  there  could  be  no  final 
order  on  such  notice  from  which  the  three 
months  prescribed  by  that  section  would  run 
within  which  the  present  suit  should  have  been 
brought.  The  defendants,  therefore,  could  not 
establish  the  plea  that  the  suit  was  brought  too 
late,  even  assuming  that  it  fell  within  5  86,  as 
to  which  the  authorities  were  very  conflicting, 
though  they  might  well  have  pleaded  that  that 
the  proper  notice  required  by  that  section  had 
not  been  given  them.  2ndly,  that  the  provi- 
sions of  5  II  were  imperative  and  not  directory 
merely  ;  the  machinery  provided  by  the  Act  for 
imposing  a  legal  tax  must  be  applied  in  all  its 
essential  particulars ;  and  notice  to  all  the  Com- 
missioners in  whom  the  power  of  taxing  the 
community  was  vested,  of  the  meeting  at  which 
such  power  was  intended  to  be  exercised,  as  pro- 
vided by  5  II,  CI.  1,  was  a  material  part  of 
such  machinery,  and  a  condition  precedent  to 
the  validity  of  the  tax.  In  other  words,  no  legal 
resolution  was  come  to  on  the  i8th  March  1880, 
by  the  Commissioners,  which,  on  receiving  the 
sanction  of  the  Governor  in  Council,  would,  by 
CI.  3  of  that  section,  acquire  the  force  of  law. 
Whether  sanctioned  or  not  by  the  Government, 
it  retained  its  inherent  defect 

And  the  provisions  of  §  21  giving  the  inhabitants 
of  a  town  an  opportunity  of  objecting  to  any  tax 
and  having  that  objection  disposed  of  by  the 
Government  was  quite  consistent  with  the  well- 
established  jurisdiction  of  the  Civil  Courts  to 


BOMBAY  ACT  YL  OP  IBTS-^-conid, 

decide  as  to  the  validity  of  any  fresh  tax  or  im- 
post, and  afforded  no  sufficient  ground  for  sup- 
posing that  the  intention  of  the  Legislature 
was  to  take  away  that  jurisdiction.  JoSHt 
Kalidas  Sevakram  V,  The  Dakor  Town 
MuNictPAUTY...!.  Ii.  Bep.  7  Bom.  899, 
1888.  Sargent,  C.  J.,  and  AT.  HarHdas,  J. 

§86. 

See  Limitation.  14. 

JoHARMAL    v.    Municipality   of 

AHMEDNAGAR...X   L.  Bop.  6 

Bom.  680. 
BOMBAY  ACT  VH.  OP  1873. 
See  Excise.  1. 

Brito  v.  Secretary  of  State... 
L  Ii.  Bep.  6  Bom.  251. 

BOMBAY  ACT  UL  OF  1874. 

§  4,  CI  2. 

See  Jurisdiction.  45. 

Faki  Ismail  «.  Umabai I.  L. 

Bep.  7  Bom.  425. 

§  lo. 

Sftf  Jurisdiction.  1. 

Shiddeshvar    V,    Ramchandra- 

RAv L  L.  Bep.  6  Bom. 

468. 

§15. 

See  Mortage.  4.   • 

Jagjivandas  v.  Imdad I.   L. 

Bep.  6  Bom.  211. 

§§  23.  24. 

See  Hereditary  Office.  1. 

Parshottam  v.  Mudrangavda... 
I.  L.  Bep.  7  Bom.  420. 

§§  24,  25. 

See  Bight  to  Sue.  6.  7.  8. 

Vasudev  v.  Ramchanora...!.  L. 
Bep.  6  Bom.  129. 

GaNPATRAV    v.     RANGRAV...Ibid., 

p.  183. 

Gavdapa    r.  Shivbasangavda... 
Ibid.  188. 

BOMBAY  ACT  m.  07  1876. 

-§13. 

See  Bes  Judicata.  5. 

Ramchandra  v.  Bhikabai...!.  If. 
Bep.  6  Bom.  477. 
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BOMBAY  ACT  V.  07  1878. 

§§  14,  20. 

See  Excise.  9. 

Ardasbbr  v.  Sbcrhtart  of  Statb. 
I.  Ii.  Bep.  6  Bom.  888. 

BOMBAY  BEQXTIiATION  H.  07  1887. 

§5. 

See  Civil  Frocedore    Code,    Act 
XIV.  of  1882,  §629.1. 
Shiva  v.   Joma...I.  L.  Bep.  7 
Bom.  841. 

—  §  21. 

5^^  Jurisdiction.  29. 

MuRARiv.  SUBA...L  L.  Bep  6. 
Bom.  724. 
See  "BSgtit  to  Bae.  98. 

Anandrat   v.  Shankar...!.    L. 
Bep.  7  Bom.  828. 

BOBCBAY    BEOXTLATION     Vm.    07 
1827. 

— -~  CertiBcate  of  Heirship  cannot  be  Granted 
to  Minor. 
See  Certificate  of  Heirship.  1. 

Bai  Baiba  v.  Bai  Daguba...L  L. 
Bep.  6  Bom.  728. 

BOMBA^Y    BEOTTLATION     ZVL     07 
1827. 

SS  »9.  2o. 

See  Hereditary  Office.  1. 

Parshottam  v.  Mudkangavda, 
L  Xi.  Bep.  7  Bom.  420r 

§20. 

&»  Mortgage.  4. 

Jagjivandas  v.  Imdad I.  L. 

Bep.  6  Bom.  211. 

BOMBAY  BEGT7LATI0N   XXTX.    07 
1827. 
See  Jurisdiction.  18. 

Ramchandra  w.  Venratrao,..!. 
L.  Bep.  6  Bom.  698. 

BOHA    TIDE       PX7BCHA8EB     BOB 
VAXT7E  WITHOUT  NOTICE. 
See  Mortgage.  9. 

Naran   v.   Dolatram L   L. 

Bep.  6  Bom.  588. 
See  Hindu  Law— Maintenance  of 
Widow.  1.  4. 

Sham  Lall  v.  Banna I.  L. 

Bep.  4  All.  998. 

VRNKATAMlfAL    V,  ANDyAPPA...L 

Xi.  Bep.  6  Boxn.  180. 
9 


BONA      7IDE       PXJBCHAflEB     BOB 
VALUE  WITHOUT  NOTICE— r/^. 

See  Begistration.  9.  8.  4.  5. 

Hasha  v.  Raghc.L  L.  Bep.  6 
Bom.  165. 

LaKSHMANDAS  v.    DASRAT...L   L. 

Bep.  6  Bom.  168. 

SUBHAQCHAND  V.  BhAICHAND...!. 

L.  Bep.  6  Bom.  198. 

RUPCHAND  V.    DAVLATRAV...I.  L. 

Bep.  6  Bom.  495. 
See  Bale  in  Execution  of  Decree. 
1.  2. 

BaBAJI  v.  SATyABAMABHAX...I.  L. 

Bep.  6  Bom.  490. 
BOND. 

See  Contract.  8. 

Venxata  v.  Venkataramaya...L 
L.  Bep.  4  Mad:  187. 
See  Stamp.  13.  15.  16. 

GiSBORNE  AND  Co.    V.    SUBAL...L 

L.  Bep.  8  Cal.  284. 

Nassibun...  I.  L.  Bep.  8  CaL 

584. 

MaOANDAS    9.    RAMCRANDRA...L 

L.  Bep.  7  Bom.  187. 

BOND  C0N7IBMINO  UNBEOI0TBB- 
ED  SALE. 

—  Registration. 

5^tf  Begistration.  24. 

Mathura  Das  v.  Mitciibll...L 
L.  Bep.  4  AIL  206. 

BOND  PAYABLE  ON  DEMAND. 

-— ^  Limitation  to  Suit  on. 

See  Limitation.  59. 

Bandi  V,  Madalapalli  ...  L  L. 
Bep.  8  Mad.  96. 

BOND  PAYABLE  BY  INSTALMENTS. 

——Whole to   Fall  Due  on  Default— Limita- 
tion—Waiver. 
See  Limitation.  69. 

Sri  Raja  Satrachbrla  v.  Sri 

RajaSbtarama...I.L.  Bep. 

8  Mad.  61. 

BOND  TO   SECUBE  DEBT  BABB.ED 
BY  LIMITATION. 
See  Power  of  Attorney.  5. 

HuBLAL  V.  Ramgoti U  CaL 

Bep.  58L 
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BOND  TO  8B0U&B  DUB  PBRTOBK- 
ANOE  OF  DUTIES  OF  OFFICE 
BY  OOVEBNMEHT   8EBVANT. 

—  Stamp  on. 

See  Stamp.  8. 

Rbfbrkncb I.  L.  Rep.  3  AIL 

788. 

BOND    WITH   ALTERNATIVE   CON- 
DITION. 
Set  Splitting  Cause  of  Action.  14. 
Shri  Shailapa  v.  Balapa...L  L. 
Bep.  7  Bom.  446. 

B0NT7S  GRANTED  B7  GOVERN- 
MENT. 

— —  Attachment  of. 

See  Pensions  Act  ZZm.  of  1871, 

§  11. 1. 
MuHAMAD  o.  CARLtER...L  L.  Re5.  6 
Mad.  272. 

B0T7NDARIES,  CONFUSION    OF,    BY 
TENANT. 
See  Landlord  ud  Tenant.  40. 
DucAppA  V.  V1DHIA...L  L.  Rep.  6 
Mad.  268. 

BREACH  OF  CONTRACT  BY  ARTIFI- 
CERS AND  WORKMEN. 
5^eActZIILofl8d9. 

BREACH  OF  CONTRACT  TO  CON- 
VEY OEMOVABIiE  FROFERTY. 

Measure  of  Damages. 

See  Damages,  a 

Trailokva  v.  J0YKAL1...H  Cal. 
Rep.  454. 
BROTHER'S  DAUGHTER'S   SON. 

Excludes  Great-great.great.grandfather's 

Great-great-great-graodson    — .    Bengal 
Law. 

See  Hindu  Law  —  Inheritance- 
Brother's  Daughter's  Son.  1. 
DiouMBBR  V.  Mon...LL.  Rep. 
9  Cal.  668. 

BROTHER'S  GRANDSON,  EZCLUD. 
ED  BY  PATERNAL  UNCLE'S 
SON. 

See  Hindu  Law  —  Inheritance  — 
Paternal  Uncle's  Son.  1. 

SURAYA   V.     LaKSHMINARASAMMA. 

L  L.  Rep.  5  Mad.  291. 


BROTHER'S     SON'S     DAUGHTERS 

SON        EXCLUDES       UNCLE'S 

DAUGHTER'S  SON. 

See  Hindu   Law  -*-  Inheritance  — 

UndeRs  Daughter's  Son.  1. 

Prannath  o.  3urut  Chundra... 

L  L.  Rep.  8  CaL  460. 

BUILDING  LEASES  FROM   COMMON 
LESSOR    WITH    COMMON    CO- 

VENANT. 
—  Rights  of  Lessees  inter  se. 

See  Party  WalL  1. 

CoovBRji  V.  BHIMJI...I.  L.  Rep. 
6  Bom.  628. 

BUILDING  PURPOSES,  GRANT  FOR. 

See  Landlord  isuid  Tenant.  18. 

GUNGADHUR  V.  AYIMUDDIN...I.  L. 

Rep.  8  Cal.  960. 
BUILDINGa 

Erected  by  Occupancy  Tenant. 

See  Landlord  and  Tenant.   Ida. 
13b. 

Prosunno  «.  Jagun  Nath 10 

CaL  Rep.  26. 

Khorbsh  v.  Mahomed. ..10  CaL 

Rep.  lOQ. 

Right  of  Tenant  to  Erect. 

5^#  Landlord  and  Tenant.  91. 
Jaqoanatuv.  PR08UNN0...9  CaL 
Rep.  891. 

— -^  Suit  to  Set  aside  Lease  or  for  Possession 
of  Lands  and  to  Demolish — Valuation  of 
Suit. 
5re  Court  Fees.  6. 

JOGAL  KXSHORB  V.  TalE  SiNGH... 

L  L.  Rep.  4^  AIL  89a 

1. Right  to  Remove— English  LawSt, 

21,  Qeo.  III.,  C.  70,^  17.]  The  purchaser  of 
the  right,  title,  and  interest  of  a  Hindu  widow  in 
immovable  property  in  the  town  of  Calcutta, 
from  a  person  who  had  purchased  the  same  at  a 
sale  in  execution  of  a  decree  against  the  widow, 
is  not,  in  the  absence  of  proof  of  any  special 
oustom  to  the  contrary,  entitled,  in  a  suit  by 
the  reversioner,  after  the  widow's  death,  claim, 
ing  possession  of  the  property,  either  to  com- 
pensation for,  or  to  remove,  buildings  erected  on 
the  land  subsequent  to  the  sale  of  the  widow's 
interest. 

The  question  in  such  a  suit,  whether  the  de- 
fendant is   entitled  l»  compensation   for,  or  to 
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remove,  such  buildings,  is  not  a  question  of 
succession  or  inheritance  so  as  to  be  governed' 
by  Hindu  law  according  to  the  provision  of  St. 
Geo.  III.,  C.  70,  f  17,  but  is  one  to  be  deter- 
mined, according  to  the  express  language  of  the 
Charter,  by  the  law  of  equity  and  good  con- 
science which  was  administered  by  the  Supreme 
Court, — f.^.,  generally  speaking,  the  self^same 
law  of  equity  which  is  administered  in  the 
Courts  in  England. 

Per  Garth,  C.J.— The  law  laid  down  in  Thakoor 
Ckunder  Paramanick  (Beng.  L.  R.  Sup.  Vol. 
595>)  is  not  intended  specially  as  a  rule  of 
Hindu  law ;  the  Full  Bench  rather  intended  to 
deduce  a  rule  of  equity  and  good  conscience  to 
be  generally  observed  in  the  Mofussil  ;  and  in 
the  Mofussil  probably,  even  in  the  present  day, 
such  a  rule  would  work  equitably. 

Per  Pontifex,  J.— The  Full  Bench  case  of  Tha- 
koor Ckmtder  Paramanick  does  not  deal  with  the 
equity  to  compensation  for,  or  to  be  allowed  to 
remove,  buildings  erected  on  the  land  of  another, 
as  a  provision  of  Hindu  law,  but  decides  it  as 
a  rule  of  equity  and  good  conscience  applicable 
to  the  particular  case,  the  property  being  in  the 
Mofussil,  and  the  rule  of  equity  and  good  con- 
science being  the  rule  applicable.  The  statement 
of  Narada  referred  to  in  that  case  is  confined  to 
the  case  of  contracts  for  tenancies  where  rent  is 

paid...JUGGUT   MOHINBB     DOSSBB     Vi     DWARKA 

Nath  BYSAK...1  L.  Bep.  8  Cal.  58d,  1882. 

Garth,  C.J.,  and  Pon/j/^^r,  J. 

9. Erected  by  Oneof  Several  Co-Sharers 

—  S$tii  to  Compel  Removal  —  Acquiescence*"] 
Where  a  permanent  building  has  been  erected  by 
some  or  one  of  several  co-sharers  on  the  land 
jointly  held,  and  another  co-sharer  subsequently 
seeks  to  have  the  building  removed,  the  princi- 
ple on  which  the  Court  acts  is,  that  though  it 
has  a  discretion  to  interfere  and  direct  the-  re- 
moval  of  the  building,,  this  is  not  a  discretion 
which  must  necessarily  be  esetcised  in  every 
case ;  and,  as  a  rule,  it  will  not  be  exercised 
unless  the  plaintiff  can  show  that  injury  has 
accrued  to  him  by  reason  of  the  erection  of  the 
building,  and  perhaps,  further,  that  he  took  rea- 
sonable steps  in  time  to  prevent  the  erection. 
NocuRY  Lall  Chuckbrbutty  v.  Brindabun 
Chunder  Chuckbrbutty... I.  L.  Bep.  8  CaL 
706,  ld8d.    McDonnell  and  Field,  JJ. 


CANABE8E    KAPILLA    MABBIAaX 
GIFT. 

1.  ^^  Construction  <?/.]  The  plaintiff,  a 
Canarese  Mapilla,  on  the  marriage  of  his 
daughter,  executed  a  deed  of  gift  of  certain 
immovable  property  in  favour  of  his  daughter, 
but  in  her  husband's  name,  in  the  following 
terms  :— 

'*  While  marrying  my  daughter  to  you,  the 
following^  was  given  as  Kasi  or  Badi  on  ac- 
count of  the  said  Bibi  Amma,  as  fixed  in  accord- 
ance with  the  custom  and  rule  prevailing  in 
our  race."  The  deed  then  set  out  the  property, 
and  proceeded — "  In  future,  the  said  Bibi  Amma, 
and  the  issue  born  to  her,  shall,  from  generation 
to  generation,  be  free  to  enjoy  happily  the  said 
land,  &C.,  without  alienating  the  same  in  any 
manner,  &c.  In  this  land  none  but  the  said 
Bibi  Amma  and  her  issue,  not  even  myself, 
shall  possess  any  rights.  This  is  Kasi  alias 
Badi,  executed  with*  my  free  consent" 

The  term  Kasi  means  a  gift  by  the  relations 
of  a  Mapilla  female  to  the  man  she  is  about  to 
marry,  ta  be  enjoyed  by  him  during  marriage, 
but  returnable  to  the  woman's  family  on  dis- 
solution of  the  marriage  by  death  or  divorce  ; 
and  the  term  Badi  means  a  gift  not  subject  to 
reversion   at  the   termination  of  the  marriage. 

The  wife  died  in  1877;  leaving  a  daughter, 
who  also  died  before  suit. 

In  a  suit  by  the  plaintiff  to-recoverthe  land  :— 

Held,  that  the  gift  was,  in  substance,  a  gift  to 
the  defendant's  wife  and  her  issue  ;  and  when 
the  wife  died,  leaving  a  daughter,  the  property 
vested  in  that  daughter,  and  the  defendant  took 
it  as  the  heir  of  his  daughter  ;  and  there  was 
nothing^  in  the  deed  to-  indicate  an  intention 
that  the  property  should  revert  to  ihe  donor 
under  any  circumstances.  Ismail  Beari  v. 
Abdul  Kadur  BBARr...I.  L.  Bep.  6  Mad* 

819.. 
CANGELLATIOIT  OF  LBAiB. 
— ^  Limitation  to  Suit  for. 

See  Limitation.  75; 

BhAWANI  V.    BlSHESHAR L  L. 

Bep.  8  All.  846. 

OAirrOKMENT,  OFFICEB  COMMAND- 
ING. 

— '  Power  of. 

See  Illegal  Arrest,  t. 

Sinclair  v.   Brougmton  ..L.  B. 

9L  A.162;  ££1.  Bep.  9 

OaL  'i41. 
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OAPAOtTT  TO  OONTRAOT. 

—  of  Disqualified  Proprietor  of  Revenue  Pay- 

ing Estate. 

See  Mortgage.  24. 

Rai  Balkrishna  v.  Musst.  Mas- 

suMA-.L.  B.  QL  A.  192; 

L  L.  Bep.  5  AIL  142. 

—  of  Ward  of  Court— Disqualified  Proprietor 

of  Revenue  Paying  Estate. 
See  Contract.  12. 12a. 

Dhunput  v.  Shogbhudra...!.  X<. 

Bep.  8  Oal.  620. 

Collector  o?  Benares  v.  Sheo 

PRASAD...I.  Ii.  Bep.  6  AIL 

487. 

CABGO. 

T Sale  of — for  Repairs  of  Ship — Lien. 

See  Ship— Maritime  Iiaw.  1. 

MUTHAVA  V,    MUTHAVA I.  Xl. 

Bep.  5  Mad.  884. 
<CABBIEB. 

—  Criminal  Breach  of  Trust  as— Larceny  by. 

&e  Jurisdiction.  27. 

Bapu  v.  Qubbn I.  L.  Bep.  6 

Mad.  28. 
^—  Duration  of  Liability  of  Common. 
Sftf  Bill  of  Lading.  1. 

British  India  S.  N.  Co. «.  Hajeb 

Mahomed L  L.  Bep.  8 

Mad.  107. 

—  Limitation  to  Suit  Against 

See  Bill  of  Lading.  1. 

British  India  S.  N.  Co.  «.  Hajbe 

Mahomed L  L.  Bep.  8 

Mad.  107. 
5#tf  Limitation.  186. 

MoHANSiNQ  V.  Condbr L  L. 

Bep.  7  Bom.  478. 
5^tf  Bailway  Company.  2. 

Kalu  1^.  Madras  Ry.  Co....L   L. 
Bep.  8  Mad.  240. 

CABBYING  ON  BUSINESS. 

See  Small   Cause    Courts   Freei- 
dency  Town.  2. 
Chundeb  Churn  v,  Eduljee...L 
L.  Bep.  8  CaL  678. 
^—  by  Agent. 

5^«  Jurisdiction.  14. 

Muthaya  V,  ALLAN...L  L.  Bep. 
4  Mad.  208. 


CASTE,  EXCOMMUNICATION  FBOM. 

Effect  of. 

See  Criminal  Trespass.  1. 

Qubbn  v.  Marimuthu L  L. 

Bep.  4  Mad.  248. 

CASTE  QUESTION. 

5^^  Jurisdiction.  29. 

MuRARi  V,  SUBA...I.  L.  Bep.  6 
Bom.  726. 
See  Bight  to  Sue.  28. 

Anandrav  v.  Shankar L  L. 

Bep.  7  Bom.  828. 

CATTLE,  TBESFASS  B7. 
See  Mischief.  2. 

Empress  v.  Bai    Baya I.  L. 

Bep.  7  Bom.  126. 

«  CAUSE  OF  ACTION." 

5^#  Amendment  of  Plaint.  1. 

NussERWANji  V,  Gordon... L  L. 
Bep.  6  Bom.  266. 
See  Creditors'  Trust  Deed.  2. 

AjUDHIA  V.    ANANT...L    L.   Bop. 

8  AIL  799. 

—  Agreement    to    Refer    Dispute   to  Third 

Person. 
See  Party  WalL  1. 

CoovERji  V.  BHIMJI...I.  L.  Bep. 
6  Bom.  628. 

—  Attachment  of  Property— Suit  to  Establish 

Title  after  Removal  of. 

See  Bight  to  Sue.  88. 

Srebputteb  v.  KARTICK...11  Cal. 
Bep.  181. 

— -  Breach   of  Contract — Place  of  Perform- 
ance not  fixed — ^Jurisdiction. 
See  Jurisdiction.  6.  6.  7.  7a. 

DaRRAGK   «.    PURSHOTUM...L   L* 

Bep.  4  Mad.  872. 

LlEWHBLLIN    v.    CHUNN1...L     L. 

Bep.  4  AIL  428. 

Lalljeev.  Hardey.-.I.  L.  Bep. 

8  CaL  108 ;  11  CaL  Bep. 

126. 

BiSHUNATH    9.    IlAHI    BaKSH...L 

L.  Bep.  6  AIL  277. 

-^  Dignity,  Vindication  of. 

See  Bight  to  Sue.  4. 

Rama  v.  Shivram...L  L.  Bep.  6 
Bom.  116. 
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€iaAtJSB  OF  AOTIOTS ''"cantd. 

— -  Omission  to  Offer  Food  to  IdoU 
See  Bight  to  Sue.  5. 

Dhadphalb    v.    Gurav...!.    Xi. 
Bep.  6  Bom.  122. 

CBBTIFICATE     OF      AT>MTNIflTBA- 
TION. 

—  Grounds  for  Refusing. 

See  Oertlflcato  of  AdministratioxL 
2. 
— -  Majority  Attained  before  Grant  of. 
See  Age  of  Majority.  4. 

Stephen    v.     Stephen...!    L. 

Bep.  8Cal.  714;  lOCaL 

Bep.  538. 

— ^  Minor  Member  of  Hindu  Undivided  Fa- 
mily. 
See  Age  of  Majority.    9. 

Ramphulv.  Dbg  Narain...!.  L. 

Bep.  8  Oal.  517. 

See  Certificate  of  Administration. 

1.8. 
See  Hindu  Law  —  Undivided  Fa- 
mily. 1. 
DooRGA  Persadv.  Kesho  Persad. 
L.B.9IA.d7;LL. 
Bep.8Cal.  656. 
— —  Security  Bond  taken  from  Grantee  of — 
Suit  to  Enforce. 

See  Biglit  to  Sue.  27. 

Amar  Nath  v.  Thakur  Das...L 
L.  Bep.  5  AIL  d48. 

1.  ■  Minor  Member  of  Undivided  Hindu 
pemUy — Act  XX.  of  1864 — Accounts — JurisdiC" 
Hon.']  A.  and  ^.,  Hindu  brothersi  carried  on  a 
joint  trade.  On  the  death  of  i4.,  B.  was  appoint- 
ed administrator  of  the  share  of  his  nephewSj 
C,  D.  and  E.^  the  sons  of  ^.  On  ^.'s  death  the 
appellant  his  grandson  carried  on  the  business. 
C,  after  he  had  attained  his  majority,  applied  to 
the  Court  to  take  charge  of  the  shares  of  him- 
self and  his  brothers,  and  the  Court  accordingly 
attached  the  shop  belonging  to  the  family, 
but  subsequently  restored  the  appelUint  to  the 
management  of  the  shop  on  his  furnishing 
security.  Eventually,  on  a  consideration  of  the 
accounts  furnished,  and  the  objections  urged  by 
each  party,  the  Judge  made  an  order  that  the 
appellant  should  become  sole  owner  of  the  shop, 
on  condition  of  his  paying  C.  and  his  brothers 
a  certain  sum  of  money  :— 


CEBTIFIOATB      OF     ADMIinSTBA- 

TION-«w<rf. 

Heldt  that  so  far  as  the  application  of  C.  was 
made  on  his  own  behalf,  it  was  not  within  the 
Minors'  Act  XX.  of  1864  ;  and  so  far  as  it  was 
an  application  for  the  appointment  of  an  ad- 
ministrator of  the  estate  of  his  minor  brothers* 
the  case  of  Doorga  Persad  v.  Kesho  Persad 
(L«  Rep.  9  I.  A.  27)  seemed  to  show  that  the 
Court  could  have  made  such  an  appointment, 
but  it  had  no  right  on  that  application  to  attach 
the  shop  or  remove  the  appellant  from  the 
management  of  it.  The  rights  of  other  persons 
than  the  minors  in  the  joint  shop  could  only 
be  dealt  with  in  a  regular  suit  instituted  by  a 
person  properly  representing  the  minors.  The 
order,  therefore,  attaching  the  shop,  was  made 
without  jurisdiction.  And  the  order  restoring 
the  appellant,  on  his  giving  security,  was  not 
one  appointing  him  administrator  of  the  minors* 
estate,  and  conferred  no  jurisdiction  on  the 
Judge  to  require  the  appellant  to  account  as 
contemplated  by  {  16  of  the  Act.  The  orders 
were  therefore  annulled,  and  C.  and  the  minors 
lefo  to  their  remedy  by  suit.  Babajx  v.  Shesh- 
GIR1...L  L.  Bep.  6  Bom.  598»  1882.  Sar^ 
gent,  CJ.,  and  MelvUl,  J. 

See  Age  of  Majority.  2. 
And   Hindu   Law  —  Undivided 
Family.  1. 

2.  —  Ground  for  Refusing^^Mahomedan 
Female  Minor— Mother's  Brother.]  The  fact  that 
the  applicant  for  a  certificate  of  administration 
of  the  estate  of  a  minor  is  in  the  direct  line  of 
succession  to  the  minor  b  not,  per  se,  a  suffi- 
cient reason  for  refusing  to  grant  him  a  certifi- 
cate. The  brother  of  the  mother  of  a  Maho- 
medan  female  minor  is  entitled  in  preference 
to  a  mere  stranger,  to  a  certificate  of  adminis« 
tration  of  the  minor's  estate,  unless  it  is  shown 
that  he  is  in  some  way  unfit.  In  the  matter  of 
the  Petition  of  Imam  Buksh...!.  L.  Bep.  9 
Oal.  5Q9>  1888.     Maclean  and  (TKineafy,  JJ. 

8.  —  Undivided  Hindu  Family^  Minor 
Member  of'-^Recall  of  Certificate— Act  XL.  of 
1858,  f  21 — Jurisdiction t  Submission  to.]  A 
certificate  of  administration  of  a  minor's  estate 
granted  to  A.  was  recalled  by  the  District  Judge 
on  an  application  by  the  minor's  mother,  based 
on  A.*s  alleged  misconduct,  and  praying  for  the 
grant  of  a  certificate  to  herself,  on  the  ground 
that  the  minor  being  a  member  of  an  undivided 
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Hindu  family,  the  certificmte  to  A,  had  been 
Slanted  without  jurisdiction,  while  the  mother's 
application  for  a  certificate  to  herself  was 
dismissed  :•— 

Held,  that  even  assuming  that  the  original 
certificate  to  A.  had  been  granted  without  juris- 
diction, it  was  an  erroneous  exercise  of  discre- 
tion on  the  part  of  the  District  Judge  to  recall 
the  certificate  on  that  ground;  A.  having  obtained 
the  certificate,  had  brought  himself  within  the 
jurisdiction  of  the  Court  under  Act  XL  of  1858, 
and  the  charges  against  him  should  therefore 
have  been  inquired  into.  If  they  were  not  estab- 
lished the  application  should  be  dismissed ;  if, 
on  thfe  contrary,  they  were  established,  the 
course  to  be  adopted  was  that  laid  down  by  f  21 
of  the  Act.    Deorani  KofiR  v.  Parusman  Na- 

RAIN 12  Cal.  Bep.  646»  1883.    Mitier 

and  Wilkinson f  J], 

OEBTIFtOATE  TO  OOLLECT  DEBTS. 

Debtor  to  the  Estate. 

£f«ff  Certificate  to  Ck)llect  DebtB.  1. 

•^—  Effect  of — against  Debtors. 

See  Certificate  to  Collect  Debts.  3. 

—  Effect  and  Object  of. 

See  Certificate  to  Collect  Debts.  4. 

—  Joint  Certificate. 

See  Certificate  to  Collect  Debts.  5. 

' Necessity  for— When  Title  Doubtful. 

See  Certificate  to  Collect  Debts.  6. 

.—  Representative    of     Deceased    Judgment 
Creditor  need  not  obtain. 
See  Execution  of  Decree.  32. 

Hon  Lal  v.  HAR0E0...L  I4,  Bep. 
5  AIL  212. 
—Right  to  Sue  without. 

See  Certificate  to  Collect  Debts.  2. 

1. Act  XXVII.  of  iS6o—Kamavan  in. 

debted  to  Taraad.']  A  certificate  to  collect 
debts  under  Act  XXVII.  of  i860  may  properly 
be  refused  to  a  Karnavan  of  a  Malabar  Tarwad 
when  the  bulk  of  the  debt  to  be  collected  is 
found  to  be  due  by  the  Karnavan  himself  under 
a  decree  obtained  against  him  by  his  predeces- 
sors. Maohawa  Panikar  V,  GoviNDA  Panikar. 
I.  L.  Bep.  5  Had.  4, 1882.     Turner,  C.J., 

and  J/.  Ayyar^  J. 


CEBTIFIOATB    TO  OOXiLBOT  DSBTt 

— contd, 

2. Right  to  Sue  mithmt-^Act  XXVIL  of 

i860.]    It  is  not  an  imperative  condition  prece* 
dent  to  the  institution  of  a  suit  by  the  legal 
personal  representative  of  a  deceased  person  for 
a  debt  due  to  his  estate,  that  such  legal  repre^ 
sentative  should  first  obtain  a  certificate  under 
Act  XXVII.  of    i860.     Lachmin    v.  Gan64 
PRASAD......L  L.  Bep.  4  Aa  486,  1882. 

Straight  and  Mahmood,  JJ. 

Followed  in  Hoti  Lal  v.  Hardeo I.  L. 

Bep.  5  All.  212. 

See  Execution  of  Decree.  82. 

8.  —  Effect  of  against  Debtors.^  A 
judgment-debtor  sued  for  a  declaration  that  the 
son  of  the  deceased  decree^holder,  to  whom  a. 
certificate  to  collect  debts  had  been  granted  un- 
der Act  XXVII.  of  i860,  in  respect  of  the  debts 
due  to  his  father's  estate,  was  not  competent  to 
apply  for  execution,  as,  being  illegitimate,  he 
was  not  the  legal  representative  of  the  deceased 
decree-holder  :— 

Heldt  that  the  suit  was  not  maintainable,  the 
certificate  being,  under  f  4  of  that  Act,  con- 
clusive of  the  defendant's  representative  cha- 
racter, and  a  full  indemnity  to  all  persons  pay- 
ing their  debts  to  him.  Gaura  v,  Gayadin...!. 
L.  Bep.  4   AIL    86d,  1882.    Straight  tstA 

Tyr,eU,  JJ. 

4. Act  XXVIL  of  i860,    Object  of] 

The  object  of  Act  XXVII.  of  i860  is  not  to 
enable  parties  to  litigate  questions  of  disputed 
title,  but  to  enable  debtors  to  pay  debts  due  by 
them  with  safety  to  the  representatives  of  de- 
ceased Hindus,  and  to  facilitate  the  collection 
of  such  debts  by  removing  all  doubts  as  to  the 
legal  title  to  demand  and  receive  the  same* 
Id  other  words,  the  objects  of  the  Act  are  to 
enable  debtors  to  get  sufficient  acquittances 
when  they  pay  money  due  to  the  estate  of  a  de- 
ceased ;  and  to  preserve  the  estate  from  loss  by 
giving  some  one  a  right  to  collect  the  debts, 
lest  they  should  be  lost  by  limitation  or  other- 
wise. The  holder  of  the  certficate  is  a  trustee, 
liable  to  account  for  the  monies  received  by 
him  to  the  legal  heir  or  representative  of  the 
deceased. 

On  applications  for  a  certificate  by  two  per* 
sons  in  equal  degree  of  affinity  to  the  deceased, 
one  of  the  applicants  .set  up  special  grounds  of 
claim   to  the  whole  estate.     The  Judge  after 
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some  only  of  his  evidence,  disposed  of  the  easei 
making  remarks  which  might  be  prejudicial  to 
the  claimant.  The  High  Court  struck  out  such 
part  of  the  Judge's  judgment.  In  the  matter 
of  the  Petition  of  Nobodip  Chunder  Biswas... 
X.  I*.  Bep .  8  GaL  866»  188d.    McDonnell  and 

/^«,  JJ. 

5. ActXXVIL  cflUo— Joint  Certificate:] 

A  certificate  to  collect  debts  under  Act  XXVII. 
of  i860  should  not  be  granted  to  several  persons 
fointlj,  but  where  there  are  several  claimants,  the 
Court  should  dedide  which  of  them  has  the 
better  title,  and  grant  the  certificate  to  him. 
M  ADAN  Mohan  v.  Ramdial...L  Ii.  Bep.  6  AIL 
196,  188d.     TyrreU  and  Mahmood,  ] J . 

6. Necessity  fir ,  when  Plaintiff's  Title  as 

Legal  Re^esentaHve  Doubtful^Act  XXYIL  of 
1S60.3  Where  the  lower  Appellate  Court 
postponed  the  decision  of  an  appeal  for  a  certain 
time  in  order  to  give  the  plaintiffs  time  to  pro- 
cure a  certificate  to  collect  debts  under  Act 
XXVII.  of  i860,— their  alleged  title  to  sue  as 
representatives  of  the  deceased  obligee  of  the 
bond  on  which  the  suit  was  instituted,  being 
^ubtful— and  the  plaintiffs  neglected  to  pro- 
cure  a  certificate,  whereupon  the  suit  was 
dismissed,  the  High  Court,  on  second  appeal, 

refused  to  interfere.    Batasi  v.  Mahesh L 

!•.  Bap.  6  AIL  605>  1883.    Straight  and 

-hrrell,  JJ. 

OKHTIFIOATB  OF  HEIB8HIP. 

1. Minor^Bom.  Reg.   VIII.  of  1827.] 

A  certificate  of  heirship  under  Bombay  Regula- 
tion VIII.  of  1827  cannot  be  granted  to  a  minor. 
Bai  Baiba  v.  Bai  Daguba...!.  L,  Bep.  6  Bom. 
7d8»188d.    MelvilliJidPinhey,]]. 

OSBTIFXCATE  07  BXQX8TBATI0N. 

Effect  of. 

See  Begistratioii.  91.  9d.  88.  88. 

Bar  Sarai  v.  Chunni I.  L. 

Itep.  4  AIL  14. 

Man  Behari  v.  Naunidhi...L  I#« 

Bep.  4  AIL  40. 

Ikbalv.  Sham  Sundar I.  Ii. 

Bep.  4  AIL  884. 

HvssAiifi  V.  MVLO...I.  L.  Bep.  5 

AIL  84. 


OEBTIVIOATX     07     BEOI8TBY     07 
HABBOUB   COEtATT,    OMISSION 
TO  FB0PT7CB. 
See  Act  ZIZ.  of  1888,  §  18. 1. 

Impress  v.  Mahasnya L  L. 

Bep.  7  Bom.  880. 
CEBTIFICATE  OF  SALE. 
— -  Absence  of— Proof  of  Sale. 

See  Sale  in  Bxeention  of  Decree. 
18. 19.  IQa.  80. 
Shivram  v.  RAVJI...L  L.  Bep. 
7  Bom.  854. 

Jagan  Nath  v.  Balded I.  L. 

Bep.  6  AIL  305. 

Tara  Prasad  v.  Nund  Kishore- 

I.  L.  Bep.  9  CaL  848. 

MuzAFFAR  V.  ALI...I.  L.  Bop.  5 

AU.  897. 

—  Issued  After  Right  to— Banced  by  Limita- 

tion. 
See  limitation.  17. 

VlTHAL  V,   VlTHOJIRAV L    Xi. 

Bep.  6  Bom.  586. 
5^  Kortgage.  a 

Krishna]!  V.  Ganesh I.  L. 

Bep.  6  Bom.  189. 
See  Begistration.  5^. 

HusAiNi  V.  MuLcX  Xi.  Bep.  4 
AlL84v 
5rfBifhtto8ae.85. 

AlDWBLL   v.     IlAHI      BAKHSH...I. 

L.  Bep.  5  AU.  478. 

—  Limitation  for  Application  for. 

See  Limitation.  17. 18. 

VlTHAL    V.   VlTHOJIRAV I.  L. 

Bep.  6  Bom.  586. 

Kylasa  v.  Ramasami L   L. 

Bep.  4  Mad.  178. 

—Necessity  for. 

See  Bight  to  Sue.  lie. 

LOLIT  COOMAR  v.  ISHAN  ChUNDER. 

10  OaL  Bep.  858. 

Purchaser  Without;  or  with  Unregistered. 

See  Sale  in  Execation  of  Decree. 
18. 19.  19a.  80. 
Shivram  v.  Rav}!...!.  L.  Bep. 
7  Bom.  854. 

Jagan  Nath  v.  Balded L  L. 

Bep.  5  All.  805. 

Tara  Prasad  v.  Nund  Kishore. 

I.  L.  Bep.  9  Gal.  848. 

MusArvAR  «.  AL1...L  L.  Bep.  5 

AU.  897. 
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OBBTIFXCATB  OF  BALB-^ontd. 
—  Registration  of. 

See  Partnarsliip.  1. 

Harrison  v.  Delhi  and  London 

Bank L  L.  Bep.  4  All. 

487. 

— —  Registration  of— Effect  of. 

See  Registration.  8.  4. 27. 28. 28a. 

LaKSHMANDAS    v.    DASRAT...L  L. 

Bep.  6  Bom.  168. 

SOBHAOCHUND  V.   BHAICHAND...I. 

L.  Bep.  6  Bom.  198. 

PrOKASH    V,   TARACHAND...L    Id. 

Bep.  9  Oal.  82 ;  12  Cal. 
Bep.  1. 

HusAiNi  V.  MuL0...L  Ii.  Bep.  6 
AIL  84 

Masarat-un-Nissa  V,  Adit  Ram. 

I.  L.  Bep.  5  AIL  568 

5^  Sale  in  Execution  of  Decree. 

1.  2. 

Bapuji  tr.  Sattabhamabai...!.  Ii. 

Bep.  6  Bom.  490. 

Rupchand  V,  Davlatrav...!.  L. 

Bep.  6  Bom.  496. 

— -  Registration — Limitation. 
S^Begietration.  28. 

HusAiNi  V.  MUL0...I.  L.  Bep.  4 
AU.  84. 
— —  Stamp  on. 

See  Stamp.  4. 

RBFERBNCB...1  L.  Bop.  5  Kad. 

18. 

— —  Suit  by  Execution  Porcfaaser  to  Redeem 
before  Issue  of. 
5^0  Mortgage.  8. 

Krishnaji   v.  Ganrsh L  L. 

Bep.  6  Bonu  189. 

—  Unregistered— Proof  of  Sale— Admission. 
See  Jurisdiction.  80. 

Sadoapa  v.  Jamuna...!.  Ii.  Bep. 
6  Mad.  64. 

OEBTXOATB  OF  TTTLB,  SVFEOT  OF. 
See  Sale  for  Arrears  of  Bevenue.  2. 

BAL  MoKOOND  tr.  JlRjUDHUN...!. 

L.Bep.9  0aL271. 


OBBTIFISD  FI7BCHA8EB   AT  EXB- 
GUTION  SALE. 

— «»  Suit  against. 

See  Oivil  Procedure  Oode,  Act  X. 

ofl877,§817.1.2. 

Natksa  v.  Venkataramayyan... 

I.  L.  Bep.  6  Mad.  186. 

Hazi   Arjun   V,  Sheikh    Faru- 

tulla 9CaLBep.  296. 

See  Bigbt  to  Sue.  86. 

AlDWELL     V,    IlaHI    BAKHSH...I. 

L.  Bep.  6  All.  478. 

GEBTT7M  EST  atTOD  0EBTX7M  BEDDI 
POTEST. 
See  Ck>nstruetion  of  Deed.  1. 

Kanhia  Lalv.  Muhammad... I.  L* 
Bep.  6  AIL  11. 
OHAMPEBTY. 

See  Limitation.  92. 

Hazari  v.  JADAUN...L  L.  Bep. 
6  AIL  76. 

OHAVOB  OF  FOBM  OF  SUIT. 

5^  Amendment  of  Plaint.  8. 

DaMODHAR  9.    PURMANANDAS...L 

L.  Bep.  7  Bom.  165. 
See  Landlord  and  Tenant.  86. 
Dassorath  v.  Ram  Krishna... L 
L.  Bep.  9  CaL  626. 
5^  Mortgage.  84. 

Sakanao.  V1RUPAKSHAPA...I.  L. 
Bep.  7  Bom.  146. 
See  Practice— OiviL  6. 

Secretary  of  State  v,  Nunja. 
L  L.  Bep.  6  Mad.  168. 
5^  Practice— Oivil.  10. 

Joytara   tr.  Mahomed L  L. 

Bep.  8  Cal.  975. 

See  Procedure— Civil.  16. 16. 16a. 

Harj  v.  DENAPUT...L  L.  Bep. 

9  Oal.  167. 

Mukhoda  v.  Ram  Churn...!.  L. 

Bep.  8  CaL  871 ;  11  CaL 

Bep.  194. 

Hamilton   ».   Land    Mortgagk 

Bank L  L.  Bep.  6  AIL 

466. 

OHABAOTEB. 

Bad— Evidence  of,  by  Repute. 

See  Criminal  Procedure  OodOt  Act 
Z.  of  1872,  §606.1. 
Pbdda  S1VA...L  L.  Bep.  8  Mad. 
288. 
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CHA&GB. 

—  AddittoD  o£. 

See  Prooedur^-«CriminaL  16. 

MUTIKAiCAL«.QOBBN...I.L.  Bop. 

8  Mad.  361. 

—  Aheraative. 

5^  False  Evidence.  1. 
Emprbss  9.  NiAz  AU...I.  Ii.Bep. 

5  AU.  17. 
— '—  Amendment  of. 

See  Procedure— OriminaL  16. 

MUTIRAKAL    V.    QuBEN I.     L. 

Bep.3Mad.361. 

—  Whipping,  Liability  to. 

Sr^Oriminal  Procedure  OodO)  Act 
Z.ofl872»§  489.1. 

Badiya  v.  The   Queen I.  L. 

Bep.61Cad.168. 

GHABaS  OF  DEBTS. 

Set  Mortgage.  87. 

Ram  Dhun  v.  Mohbsh  Chundbr. 
I.  L.  Bep.  9  CaL  406. 

OHABOS  ON  i«Asn>  oxrr  of  Hian 

COUBI'S  JUBI8DI0II0N. 

Sait  to  Establish. 

See  Bight  to  0ue.  92. 

Kristo  Mohinee  v.  Kalyprosono. 
I.  L.  Bep.  8  OaL  402. 

OHABaES,  JOINDEB  OF. 
5^«  Fftlae  Evidence.  1. 

Empress  v.  Niaz  Au...I.  L.  Bep. 

6  AU.  17. 
See  Procedure  ^  Oriminal.  13  to 

18d. 

CHABTTABLE  BEaXJEST. 

See  Mahomedan  Iiaw— WilL  9. 
Patima  v.  ARIFF...9  Gal.  Bep. 
66. 

—  Feasts  to  Brahmans,  Bequests  for — Valid. 
See  Hindu  Iiaw— Will.  1. 

Lakshmishankar  v.  Vaijnath... 
I.  L.  Bep.  6  Bom.  24. 

GHABTTABIiE    INAM    LANDS,    BE. 
ST7MPTI0N  OF. 

Suit  to  Contest. 

See  Jurisdiction.  49. 

SUBBRAMANYA   V,     SECRETARY    OP 

STATB...I.  L.  Bep.  6  Mad. 
861. 

10 


CHABTTABLE  TBT7ST. 

See  Mahomedan  Law— Wakf.  1. 

Patmabibi  v.  Advocate  General 

OP  Bombay... I.  L.    Bep.  6 

Bom.  42. 

Suit  to  Enforce  —  Consent  of  Advocate 

General. 
See  Civil  Procedure  Code,  Act  Z. 
of  1877,  §689.1. 
Thanga  Karupav.  Arumuga... 
L  L.  Bep.  6  Mad.  d8a 
See  Bight  to  Sue.  1.  la. 

Jan  Ali  v.  Ram    Nath...L   L. 

Bep.  8  CaL  82  ;  9  Cal.  Bep. 

488. 

Zaparyab    Ah   v.    Bakhtawar 

S1N0H...L  L.  Bep.  6  AIL 

497. 

1, Dedication  -^RatificoHon.']    Where 

certain  specific  property  (part  of  a  testator's 
estate)  had  been  set  apart  by  the  executors  to 
answer  the  charitable  trusts  created  by  his 
will,  and  the  residue  of  his  estate  had  been  made 
over  to  the  appellant  (residuary  legatee  and 
heir)  who  ratified  such  arrangement  by  deed, 
and  himself  became  a  trustee  : — 

Held,  that  there  had  been  a  valid  dedication 
to  charitable  purposes  of  the  said  property,  whe- 
ther or  no  the  will,  having  regard  to  the  testator's 
proprietary  right,  was  originally  operative  for 
that  purpose  as  against  the  heir.    Purmanandas 

JEEVANDASS  V,    VENAYEKRAO    WASSOODEO...L. 

B.  9  I.  A.  86,  1882 ;  L  L.  Bep.  7  Bom. 
19  ;  12  CaL  Bep.  92. 

OHABTEB-PABTY. 

.  Injunction  to  Restrain   Breach  of— or  of 

Agreement  to  give. 
See  Injunction.  1. 

Haji  Abdul  v.  Haji  Abdul...L 
L.  Bep.  6  Bom.  6. 

1. Principal  and  Agent—Undisclosed 

Pnncipal^'' Agents  for  Master  and  Owner*'— 
UabUiiy  of  Agent,  Owner,  and  Master—Misre^ 
presentation  of  Authorify  to  Sign  for  Master— 
Parties  toSuit—Locstio  navisetOperarumMa^s- 
iti— Authority  of  Master  to  Sign  Bills  of  Lading 
forCharterer—ApproprioHon  ofPayments—Short 
Delivery,  Damages  for,  paid  by  Master,  Right  to 
recover  for  Charterer— Act  IX.  of  1872,  §§  59. 
60,  61,  69,  230,  235]  By  a  charter-party  dated 
the  20th  September  1880,  Messrs.  Finlay.  Muir  & 
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Co.,  as  agents  for  the  master  and  owner  of  the 
steamer  Mutton,  let  the  said  steamer  to  Essa 
Ahmed  on  hire  for  a  term  of  not  less  than  3  and 
not  more  than  4  months,  at  Rs.  15,000  per  month, 
payable  in  advance.  The  term  was  subsequently 
extended  to  the  30th  March  1881,  and  the  rate 
of  hire  altered  to  Rs.  18,000  a  month  for  the 
extended  time.  On  the  27th  February  1881, 
the  ship  being  about  to  proceed  on  her  last 
voyage  to  Calcutta,  and  thence  to  Bombay,  Essa 
Ahmed  being  unable  to  pay  more  than  Rs.  6,000 
out  of  the  sum  of  Rs.  18,000  then  due  for  hire, 
requested  the  plaintiff  to  pay  Finlay,  Muir&Co., 
on  his  behalf,  the  remaining  Rs.  12,000.  The 
plaintiffs  did  so  in  consideration  of  an  agreement 
whereby  Essa  Ahmed  assigned  to  them  all  the 
freight  payable  to  him  and  all  benefits  under  the 
charter-party  in  respect  of  the  then  intended 
voyage  of  the  Hutton.  It  was  also  agreed  that  the 
steamer  should  be  consigned  for  that  voyage  to 
the  plaintiffs  at  Calcutta  and  also  at  Bombay, 
and,  that  the  plaintiffs  should  receive  all  the 
freight,  passage-money,  &c.,  to  be  recovered  for 
the  voyage,  charg^ing  two  per  cent,  commission 
on  the  gross  value  of  the  freight  shipped  in 
Calcutta,  and  two  per  cent,  on  the  amount  of 
freight  collected  by  them  in  Bombay,  and  inter- 
est on  the  sum  of  Rs.  12,000  at  9  per  cent  per 
annum.  Notice  of  this  agreement  was  given  to 
Finlay,  Muir  &  Co.  Essa  Ahmed  being  unable 
to  pay  the  remaining  Rs.  6,000,  requested  the 
plaintiffs  to  do  so  on  his  behalf,  which  the  plain- 
tiffs did  on  the  nth  March,  Essa  Ahmed  agreeing 
that  such  payment  should  be  on  the  same  terms 
as  those  on  which  the  Rs.  12,000  had  been  paid. 
The  ship,  having  proceeded  to  Calcutta,  return- 
ed to  Bombay  with  cargo  on  the  2nd  April,  1881. 
Finlay,  Muir  &  Co.  as  agents  for  the  master  and 
owner,  refused  to  allow  the  plaintiffs  to  collect 
the  freight  payable  in  Bombay. 

The  plaintiffs  in  the  first  instance  sued  the 
owner  and  master  (the  first  and  second  defen- 
dants) for  an  account  of  the  monies  received  by 
them  or  their  agents  in  respect  of  the  freight,  and 
for  payment  of  the  balance  due  after  deducting 
the  sums  properly  payable  for  the  hire  of  the 
ship,  and  for  Rs.  400  for  damages  sustainedby  the 
plaintiffs  by  reason  of  the  wrongful  acts  of  the 
defendants,  whereby  the  plaintiffs  had  been 
deprived  of  the  2  per  cent,  commission.  The 
plaintiffs  alleged  that  the  balance  due  to  them 
would  be  about  Rs.  9,500. 


CHARTEB-PARTT—c^'if^^. 

The  first  defendant  did  not  appear.  The 
second  defendant  (the  master)  contended  that 
he  was  not  liable  ,*  that  Finlay,  Muir  and  Co. 
were  not  his  agents,  and  had  no  authority  to 
sign  the  charter-party  for  him,  but  had  been- 
especially  appointed  agents  for  the  owner.  He 
admitted  that  the  sum  of  Rs.  12,000  had  been 
paid  to  Finlay,  Muir  and  Co.  as  agents  for  the 
owner  ;  but  denied  that  the  Rs.  6,000  had  been 
paid  to  that  firm  on  his  account  or  on  that  of 
the  owner.  He  alleged  that  there  was  a  large 
sum  due  by  Essa  in  respect  of  the  hire  of  the 
ship  and  other  proper  claims  against  him  under 
the  charter-party,  and  that  the  defendants  were, 
therefore,  justified  in  refusing  the  demands  of 
the  plaintiffs  as  assignees  of  Essa  until  the  whole 
of  their  claims  against  the  latter  were  liquidated. 
He  alleged  that  Finlay,  Muir  and  Co.  had  re- 
ceived the  freight  of  the  ship  amounting  to 
Rs.  20,426,  and  he  claimed  a  lien  on  this  sum 
for  Rs.  19,982,  for  hire  and  othei;  charges  on  the 
ship,  and  Rs.  605  for  money  paid  for  short 
delivery  of  goods. 

Finlay,  Muir  and  Co.  were  subsequently 
made  parties  to  the  suit,  and  contended  that 
they  were  not  liable  as  principals  on  the  char- 
ter-party, and  that  the  plaintiffs  could  not  pro- 
ceed simultaneously  against  the  first  and  second 
defendants,  or  against  the  second  defendant 
and  themselves,  but  should  elect  to  proceed 
separately  against  either.  They  admitted  the  . 
receipt  of  the  Rs.  12,000  as  agents  to  the  ownen 
and  not  as  agents  of  the  master,  and  alleged 
that  the  Rs.  6,000  had  been  paid,  not  on  account 
of  the  Hutton,  but  in  respect  of  claims  which 
they  had  against  Essa  in  connection  with  the 
Clan  Gordon,  another  ship  chartered  by  Essa. 
They  admitted  the  receipt  of  the  freight  of  the 
HtUton  to  the  extent  of  Rs.  20,426,  but  claimed 
a  lien  thereon  in  respect  of  hire  and  other  proper 
charges  due  under  the  charter-party. 

Held,  1st.  That  the  owner  had  properly  been 
made  a  party  to  the  suit. 

2nd.  That  the  master  had  not  given  any 
authority  to  Finlay,  Muir  &  Co.  to  sign  the  char- 
ter-party as  his  agents,  and  his  conduct  in  acting 
under  the  charter-party,  which  was  referable  to 
his  character  of,  and  duty  as,  master,  did  not 
amount  to  a  ratification  of  that  signature,  and 
he  was,  therefore,  not  liable  on  the  charter, 
party.  But  he  came  forward  to  assert  his  own 
interests  in  claiming  to  deduct  from  the  freight 
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received  in  Bombay  sums  paid  either  by  him 
or  by  Finlay,  Muir  and  Co.  for  him ;  and  so  far 
was  properly  a  party  to  the  suit. 

yd.  That  Finlay,  Muir  and  Co.  were  not 
liable  as  principals  on  the  charter-party  under 
9  230  of  the  Contract  Act  IX.  of  1872,  by  reason 
of  their  signature  as  '*  agents  for  master  and 
owner" ;  but  that  they  were  liable,  under  ^  235 
of  that  Act,  for  having  untruly  represented  them- 
selves to  be  the  authorized  agents  of  the  master, 
to  enter  on  his  behalf  into  the  contract  therein 
contained,  and  that  no  difference  was  made  in 
their  liability  by  the  fact  that  the  owner  was 
also  liable.  Their  liability  was  limited  to  the 
amount  which  could  have  been  recovered  from 
the  master  if  he  had  really  been  their  principal. 

4/A.  That  on  the  evidence,  the  plaintiffs  at 
the  time  of  payment  of  the  Rs.  6,000  had  speci- 
fically appropriated  it  to  the  hire  then  due  for  the 
HutUm  ;  and  that  even  if  the  appropriation  by 
Finlay,  Muir  and  Co.  to  "  account  of  outstand- 
ing? freight"  contained  in  their  receipt  for  the 
sum  could  be  maintained,  the  result  would  be 
the  same.  The  balance  of  the  Hutton*s  hire 
was  an  item  in  that  account  prior  to  the  sum 
due  for  the  hire  of  the  Clan  Gordon,  and  under 
4  61  of  the  Contract  Act  IX.  of  1872,  the 
Rs.  6,000  would  have  to  be  applied  to  such  prior 
item.  It  is  clear  law  that  a  creditor  cannot 
without  the  payer's  assent,  alter  an  appropria- 
tion which  he  has  once  communicated  to  the 
payer. 

$tk.  That  the  charter-party  was  one  of  the 
class  known  SLS**locaHo  navis  et  operarum 
magisiri"  and  under  such  a  charter-party  the 
master  would,  as  between  the  owner  and  the 
charterer,  sign  bills  of  lading  as  agent  of  the 
charterer,  and  that,  as  between  the  owner  and 
the  charterer  the  charterer  was  liable  to  defray 
the  damages  for  non-performance  of  the  con- 
tracts contained  in  the  bills  of  lading,  including 
damages  for  short  delivery  of  cargo ;  and  that 
the  plaintiffs,  as  assignees  from  Essa  of  the 
freight,  a  chose  in  action,  were  bound  by  all  the 
equities  affecting  Essa  himself,  so  that  the  de- 
fendants might  set  off  as  against  the  plaintiffs 
whatever  the  owner  of  the  Hutton  might  have 
set  off  against  Essa  if  he  had  been  the  plaintiff. 

6M.  That  the  master  had  not  power  to  bind 
Essa  by  making  payments  on  account  of  short 
deliveries  of  cargo  on  his  behalf  in  Bombay, 


CHABTEB-FABTY— f(m/</. 

where  both  Essa  and  the  plaintiffs  were  resident 
without  the  consent  of  either  Essa  or  the  plain- 
tiffs. In  order  to  establish  those  charges  against 
Essa  and  his  assignees,  the  plaintiffs,  the  defend- 
ants must  prove  either  that  they  were  in  fact 
due,  in  which  case  the  master  would  be  justified 
in  paying  them  under  ^  69  of  the  Contract  Act, 
or  that  their  correctness  had  been  admitted  by 
Essa  or   his  agents.    Hasonbhoy  Visram  v. 

Clapham I.  L.  Bep.  7  Bom.  61,  1882. 

Latham,  J. 

CHIEF  JUSTICE,  POWEB  OF. 

See  Procedure— Crimincd.  82. 

Abdool  S0BHAN...L  L.  Bep.  8 
Cal.  63. 

CHILD,  PBOPEBTY  STOLEN  BY. 

—  Receipt  of. 

See  DislioiieetPoBseesion  of  Stolen 
Property.  2. 
Queen  v.  Begaravi...I.  L.  Bep. 
6  Mad.  373. 
CHOTA  NAGPOBE. 

Appeal  in  Ejectment  Suit  in. 

See  Appeal— Civil.  40. 

Ramjan  v.  Raman.. .11  Cal.  Bep. 
480. 

1. Bengal  Act  VIIT.  of  1865.]     Bengal 

Act  VIII.  of   1865  applies  to  the  District  of 
Loharuugga  in  Chota  Nagpore.     Purohit  Go- 
bind  Ram  V.  BHUPALSiNGH...10Cal.Bep.  76, 
1881*     Cunningham  and  Tottenham,  J  J. 

CIVIL  COXJBTS. 

Collectors'  Courts  under  Act  X.  of   1859 

are. 
See  Execution  of  Decree.  23. 

Rajah  Nilmoniv.  Taranath...L. 

B.  9  I  A.  174;  L   L.  Bep. 

9  Cal.  295. 

CIVIL  PBOCEDXJBE  CODE,  ACT  VIII. 
OF  1859. 


§7. 


See  Splitting  Cause  of  Action.  6. 
12. 
Kalidun  v.  Shiba...I.  L.  Bep. 
8  Cal.  483. 
Ukha  v.    Daga...1.  L.    Bep.  7 
Bom.  182. 
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CIVIL  P&0CSBX7BE  CODE,  ACT  VIIL 
OF  lS69-^ontd, 

§S  7.  8.  9.  to. 

See  Splitting  Cause  of  Action.  11. 
MoNOHURv.  G0UR1...I.  I«.  Bep. 
9  CaL  283. 

§15. 

See  Splitting  Cause  of  Action.  6. 
Kaudunv.  SHIBA...I.  Ii.  Bep. 
8  Cal.  483. 

§97. 

See  Bight  to  Sue.  25. 

MuKHODA  V.  Ram  Churn... I.  L. 

Bep.  8  Cal.  871 ;  U  CaL  Bep. 

194. 

S114. 

See  Bes  Judicata.  37. 

GoBiND  V.  AFZUL...I.  L.  Bep.  9 
Cal.  426. 

—  §§  226,  229. 

See  Bight  to  Sue.  16. 

Beni  Prasad  v.  Lachman...L  L. 
Bep.  4  All.  131. 
§229. 

See  Jurisdiction.  12. 

MUTTAMMAL  V.   ChINAM A...I.   L. 

Bep.  4  Mad.  220. 

—  §  22f>^C>ntis  Probandi  of  Title. 

5#^  Sjjectment.  2. 

Premrajt.  Narayan L  L. 

Bep.  6  Bom.  216. 

—  §  243— Manager  Cannot  Enhance  Rent 

See  Enhancement  of  Bent.  6. 
Khbtter  Mohun  v.  Wells... I, 
L.  Bep.  8  Cal.  719 ;  11  Cal. 
Bep.  13* 
§246. 

See   Hindu    Iiaw— Alienation  of 
Ancestral  Property.  20. 

Bailur  v.  Lakshmana I.  L. 

Bep.  4  Mad.  302. 
See  Limitation.  63. 81.  82.  83.  84 
to84e. 

§  247. 

See  Bight  to  Sue.  18. 

Sreeputty  V,  Kartick I.  L. 

Bep.  9  Cal.  10  ;  11  Cal. 
Bep.  181. 


CIVIL  FBOCBDXJBE  CODEi  ACT  VIIL 
OF  IW^-^ontd, 

§§  a57i  259- 

See  Sale  in  Execution  of  Decree. 
19. 
Jagan  Nath  V*  BALOEO...L  L. 
Bep.  6  All.  306. 

S260. 

See  Bight  to  Sue.  36. 

Aldwbll  VL  Ilahi  ^akhsh...]L  L. 
Bep.  6  All,  478. 

§  269 — Redemption  by  Executloa-^fhircha- 

ser  after  Rejection    of  Application  for 
Possession  under — Limitation. 
See  Mortgage.  2. 

Apaji  V,  Kavji I.  L.Bep.  6 

Bom.  64. 

§S  273, 275. 

Slfr  Execution  of  Decree.  36. 

VeNKATA  KrISHNACHARYA  fl.COEL- 

Ho I.  L.  Bep.  6  ICad. 

170. 

§309- 

See  Limitation.  19a. 

Venubai  v.  Collector  op  N as- 
sick I.  L.  Bep.  7  Bom. 

662. 
CIVIL  FBOCEDXJBE   CODE,  ACT    X 
OF  1877. 

§2. 

See  Appeal-— Civil.  16. 

Ahmad  v.  Mata...L  L.  Bep.  3 
All.  844. 

§  2—"  Decree." 

See  Security  for  Coats.  3. 

SlRAj.UL-HUQ  V.   KHAOIII...L  L. 

Bep.  6  All.  380. 

§  2—"  Decree"— Order  Staying  Execution 

Pending  Suit. 
See  Appeal—CiviL  28. 

NiHAL  ChAND  V.    RA1IE8HARI...L 

L.  Bep.  9  Cal.  214. 

§13. 

See  the  Cases  under  Bee  Judicata. 
See  Malabar  Law.  1. 

Uramkumarath   v.  Uramkuma- 
RATH...I.  L.  Bep.  6  Mad.  1. 

•"~"  §  13  —  Dismissal  of  Suit  for  Default  to 
give  Security  for  Costs, 
See  Bee  Judicata.  2. 

RUNGRAV  O.  SiDHI  MahOMBO...L 

L.  Bep.  6  Bom.  482. 
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I^IVXIi   FROOBDUSB    OODB,  ACT  Z. 
OF  1877— amW. 

S  13  —  '* Suit"  —  Proceedings  in  Execu- 

tion. 
See  Limitation,  a 

MuNGAL  Pesshad  w.  Girja  Kant. 
L.  B.  8  I.  A.  1538  ;  I.  L. 
Bep.  8  OaL  61. 
See  Bes  Judicata.  8.4 

Manjunathv.Vknkatksh...X  L. 
Bep.  6  Bom.  64. 
§  13.  Expl.  I. 

SftpBes  Judicata.  20. 

NiRMAN  V.  PhULMAN...!  Ii.  Bop. 

4  AU.  66. 
S  13.  Expl.  2. 

See  Bea  Judicata.  7. 18.  dO. 

MuTTu  Chktti  v.  Muthan  Chet- 

Ti..  X  L.  Bep.  4  Mad.  296. 

Sultan  v.  Maula...I,  L.  Bep. 

4AU.  21. 

KtSMAN  V.  PHULMAN...I.  L.  Bep. 

4  All.  65. 
S  '3,  Expl.  3. 

See  Bes  Judicata.  9. 

Thvua  Kandi  V,  Thyua  Kandi. 
I.  L.  Bep.  4  Mad.  808. 

S  »3.  Expl.  4. 

See  Bee  Judicata.  4. 

NiLVARUv.  N1LVARU...I.  L.  Bep. 
6  Bom.  110. 

§  13,  Expl.  s. 

See  Bee  Judicata.  86. 

KUNNATHURILLATH      V.     NARAYA- 
NAN  L  Ii.  Bep.  6  Had. 

121. 

§14. 

See  Bee  Judicata.  6. 

HlNDB  AND  Co.  V.  PONNATH L 

L.  Bep.  4  Mad.  869. 

§17. 

See  Juriediction.  6.  7.  7a. 

Llewhelun  v.  Chunni I.  L. 

Bep.  4  All.  428. 

Lalljbe  V,  HARDEY...I.  L.  Bop. 

8  OaL  106;  11  Gal.  Bep. 

126. 

BiSHUNATB  V.  IlAHI    BaKH8H...L 

L.  Bep.  6  AIL  277. 

■ S  17—"  Reside  "— "  Resident." 

See  §  87,  01.  a.  1. 

Ramchandra  v.  Keshav...!.  L. 
Bep.  6  Bom.  100. 


OIVIL  PBO0BBX7BE   OODB,   ACT   X. 

OF  1877— cwt^^;. 

§19. 

See  Bxecution  of  Decree.  29. 

Shurroop  Chunder  v.  Ameerun- 

NIS8A  I.  L.  Bep.  8  Cal. 

708. 
§24. 

See  Transfer  of  Suit.  1. 

Tula  Ram  v.  Hurjuvan    ...L  I,. 
Bep.  6  All.  60. 

§25. 

See  Appeal--0ivil.  81. 

Kauleshar  v.  Dost  Muhammad. 
I.L.Bep.6AU.274. 
See  Jurisdiction.  28.  28a. 

Pachaoni  «.  Ilahi...!.  L.  Bep. 

4  AIL  478. 

Petman  v.  Bull...L  L.  Bep.  6 

AU.  871. 

§26. 

See  Amoidment  of  Plaint.  1. 

Nussbrwanji  v.  Gordon... I.  L. 
Bep.  6  Bom.  266. 
See  Misjoinder  of  Causes  of  Action. 
8. 

LiNGAMMAL   V.    ChINNA    VeNKAT- 

AMMAL...L  L.  Bep.  6  Mad. 
239. 

—  §28. 

See  Misjoinder  of  Causes  of  Action. 
1. 
Narsingh  Das  v.  Mangal  Dubby. 
I.Ii.Bep.6AU.168. 
See  Procedure— Civil.  4.  6a. 

Rajdhur  V,  Kaukrishna...!.  Ii. 
Bep.  8  Cal.  968. 

BUODREE  Doss  9.  HOARE,  MlLLER 

AND  C0...L  L.  Bep.  8  CaL 
170. 

—  §  28— Rent  Suit— Third  Person  Claiming 

Adversely  to  Plaintiff. 

See  Parties  to  Suit.  6. 

LoDAi  V    Kally  Dass L  L. 

Bep.  8  Cal.  288* 

—  S§  28, 31. 

See  Creditors'  Trust  Deed.  2. 

AjUDHlA  V.  ANANT...I.   Ii.    Bop. 

8  AIL  799. 
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CIVIL  PBOCEDTJBE    CODE,    ACT    X 
OP  ISll—contd. 

§30. 

See  Malabar  Law.  15. 

KoMBi  V.  LAKSHMI...L  L.  Bop. 
5  Mad.  201. 
See  Practice— CiviL  14. 

Oriental    Bank    v.    Gobind... 
L  L.  Bep.  9  CaL  604. 
See  Bes  Judicata.  86. 

KUNNATHURILLATH     V.      NaRAYA- 

NAN...L  L.  Bep.  6  Mad. 
121. 
See  Bight  to  Sue.  28. 

AnANORAV     v.     SHANKAR...L     L. 

Bep.  7  Bom.  828. 

§31. 

See  Amendment  of  Plaint.  1. 

Nusserwanji  v.  Gordon L  L. 

Bep.  6  Bom.  266. 

§32- 

See  Practice— Civil.  18. 

Edulji  v.  Vulubhoy...!.  L.  Bep. 
7  Bom.  167. 
See  Procedure— Civil  5.  6a. 

Vydianadayyan  v.  Sitaramayyan. 

L  L.  Bep.  6  Mad.  62. 

BuDDREE  Doss  v.  Hoare,  Miller 

&  Co... I.  L.  Bep.  8  CaL 

170. 

See  Sale  for  Arrears  of  Bevenue.  2. 

Bal    Mokoond  v.    Jirjudhun... 

L  L.  Bep.  9  Cal.  271. 

—  Joinder  of  Plaintiffs  after  Decree. 

See  Parties  to  Suit.  14. 

LiNGAMMAL    V.    ChINNA     VENKA- 

TAMM AL...I.  L.  Bep.  6 Mad 
227. 

Transportation    of     Original     Plaintiff — 

Adding  Sons  as  Plaintiffs. 
See  Parties  to  Suit.  16. 

Byreddi  9.  Chinna  Narayana... 
L  L.  Bep.  6  Mad.  881. 

%Z7.CHa). 

'  1.  — —  Non-resident — Recognized  Agent,"] 
The  word  '*  resident"  in  legislative  enactments 
must  be  construed  according  to  what  may  be 
supposed  to  have  been  the  intention  of  the  Legis- 
lature in  using  the  term.  The  word  need  not 
necessarily  have  the  same  meaning  in  different 
enactments,  nor  even  in  different  sections  of  the 
same  enactment  Thus,  Explanation  i  to  f  17 
of  Act  X.  of  1877  indicates  that  in  that  section 
the  term  may  be  used  in  a  wider  or    different 


CIVIL   PBOCEDUBE  CODE,   ACT    2L 

OP  lail-^contd. 
sense  than  that  which  it  bears  in  other  parts  of 
the  Code. 

Clause  (a)  of  f  37  of  the  Code  is  a  clause 
enabling  persons  who  are  not  resident  within 
the  local  limits  of  a  Court  to  appear  by  a  person 
holding  a  general  power  of  attorney.  It  may 
be  supposed  that  the  Legislature  intended  to 
grive  the  benefit  of  this  provision  to  all  persons, 
and  especially  to  traders,  whose  interests  might 
be  seriously  compromised,  if,  during  their 
absence  from  home  and  their  place  of  business, 
they  could  leave  no  one  behind  who  could  re- 
present them  in  Court,  as  well  as  conduct  their 
business.  The  intention  of  the  Legislature  may 
be  supposed  to  be  favourable  to  the  enforce- 
ment of  legal  rights  ;  and  just  as  in  ^  17  the 
term  "  reside  "  is  to  be  construed  broadly,  so  as 
to  prevent  a  debtor  from  evading  the  claims  of 
his  creditors,  so  in  i  37  it  would  seem  right  that 
the  term  "  non-resident"  should  be  construed 
broadly,  so  as  not  to  prevent  a  creditor  from 
enforcing  his  claims  against  his  debtor.  No 
doubt  the  term  "  non-resident "  cannot  be 
allowed  to  cover  every  absence  from  home, 
whatever  its  nature  or  duration  ;  but  it  may  be 
allowed  to  cover  every  absence  which  may 
reasonably  be  supposed  to  have  been  within  the 
contemplation  of  the  Legislature ;  thus  where  the 
plaintiff  had  resided  for  40  years  at  Pen,  and 
had  also  a  place  of  business  there,  but  had  gone 
to  his  native  country  to  get  his  sister  married, 
and  had  been  absent  upwards  of  4  months  :— 

Held,  that  he  was  '*  non-resident"  within  the 
local  limits  of  the  jurisdiction  of  the  Pen  Court, 
and  that  a  person  holding  a  general  power  of 
attorney  from  him  was  a  recognized  agent 
within  the  meaning  of  that  section.    Ramchan- 

DRA    SaKHARAM    v.    KeSHAV     DURGAJI...L    L. 

Bep.  6  Bom.  100,  1881.     Mehill  and  Kern- 

ball,  JJ. 

§43- 

See  Malabar  Law.  1. 

Uramkumarath    V,  Uramkuma- 
RATH...L  L.  Bep.  5  Mad.  1. 
See  Bet  Judicata.  24.  25,  87. 

LucHMX  V.  AssRUP I.  L.  Bep. 

0  Cal.  48. 

Ram  Sbwak  v.  Nakched  ...L  L. 

Bep.  4  AU.  261. 

Gobind  v,  Afzul 1.  L.  Bep. 

0  Cal.  426. 
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ClVili   FBOCED'DSB    CODE,   ACT   X. 
OP  lATt-^contd. 

§44- 

See  Practice— Oivil  a 

ChIDAMBARA  v.  RAMASAMI...L  L. 

Bep.  6  Mad.  161. 

§  44,  Rale  b. 

See  Practice^Civil.  2. 

AsHABAi  V.  Haji  Tyeb L  L. 

Bep.  6  Bom.  890. 

§45. 

See  Mii(joinder  of  Causes  of  Action. 

1.  2.  8. 

Narsingh  Das  v,  Manqal  Dubey. 

I.  L.  Bep.  5  All  168. 

Kachar  V  Bai  Rathore...!.  L. 

•     Bep.  7  Bom.  289. 

LlNOAMMAL    V.    ChINNA     VeNKA- 
TAMMAL I.    Ii.   Bep.  6 

Mad.  289. 

§50. 

See  Bight  to  Sue.  1. 

Jan   Ali  v.   Ram    Nath...I.  Ii. 
Bep.  8  Cat  82. 

Executor  of  Hindu  Will  in  Mofussil  may 

Sue  without  Probate, 
See  Bight  to  Sue.  8. 

Bhagvansano  v.  Bechardas...!. 
L.  Bep.  6  Bom.  78. 

S53. 

See  Amendment  of  Plaint.  8. 

Damodhar  v.  Purmanandas...!. 
Ii.  Bep.  7  Bom.  155. 
See  Appeal— Civil.  17. 

RaJINDRAV.   RADHA...I.  Ii.  Bop. 

8  AIL  854. 

§54. 

See  Procedure—CiviL  14, 

HuBiBUL   V.  Mahomed I.  L. 

Bep.  8  Cal.  192. 

§57. 

See  Jurisdiction.  28. 

Pachaoni  v.  lLAHt...I.  L.  Bep. 
4  All.  478. 
See  Partition.  2. 

JOYNATH  V.    LaLL    BAHADOOR...L 

L.  Bep.  8  Cal.  126. 
See  Procedure— Civil.  17. 

BUADKSHWAR    V.     GaURXKANT...!. 

L.  Bep.  8  Cal.  884. 


CIVIL   PB0CEDT7BE  CODE,   ACT   X 
OP  Wn^contd, 

' §  57  (a). 

See  Appeals-Civil.  16. 

KisHNA  V.  Narsingh. ..I.  L.  Bep. 
8  AIL  855. 
~  §  97 — Appeal  from  Order  Dismissing  Suit 
under. 
See  Appeal—Civil.  86. 

Lucky  Narain  v.Budrunnissa... 
I.  L.  Bep.  9  Cal.  627. 
S  101. 

See  Appeal—Civil.  12b. 

ASHRUFUNNISSA  V.  LECHAREAUX... 

I.  L.  Bep.  8  CaL  272. 

§  103. 

See  Procedure—CiviL  8. 

Anthony  v.  Dupont...I.  L.Bep. 
4  Mad.  217. 
See  Bee  Judicata.  87. 

GoBiNO  V.  Apzul  ...L  Ii.  Bep.  9 
CaL  426;  12  CaL  Bep.  29. 

§108. 

See  Appeal— Civil.  12b. 

Ashrufunnissa  v.  Lechareaux... 
I.  L.  Bep.  8  CaL  272. 
See  Limitation.  184. 

Bhoobunessury I.  L.  Bep.  9 

CaL  869. 
§  III. 

See  Bet-aS.  2. 

Abdul  v.  Zohra  ...L  Ii.  Bep.  5 
AIL  299. 

§  135. 

See  Practice— CiviL  9. 

AHMEDBHOY  V,  VULLKEBHOY  ...L 

L.  Bep.  6  Bom.  572. 

§  136. 

See  Contempt  of  Court.  1.  2. 

HaSSONBHOY  V,  COWASJI I.  Ii. 

Bep.  7  Bom.  1. 

Navivahoo  v.    Narotamdas...!. 
L.  Bep.  7  Bom.  5. 

§  158. 

See  Procedure—CiviL  7. 

Ragava  v.  Vedanta...!  Ij.  Bep. 
8  ICad.  259. 

§204. 

See  Bes  Judicata.  10. 

Devarakonoa  v.  Devarakonda. 
I.  L.  Bep.  4  Mad.  184. 
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CIVIL  FKbOEDTJBB    OQBE,   ACT  X. 
OP  lWI--<ontd, 

§206. 

See  limitation.  dO. 

Gaya  v.  S1TR1...I.  L.  Bep.  4  All. 
d8. 

§209. 

See  Interest.  1. 

BaNDARUN    tr.   ATCHAYAMMA...I. 

li.  Bep.  8  Had.  125. 

§  210. 

See  Execution  of  Decree.  24. 42. 

ChaNDAN  v.  TIRKHA...I.  Ii.  Bop. 

3  AU.  809. 

Makadaji  V,  HARI...I.  L.  Bep. 

7  Bom.  882. 

§214. 

See  Bes  Judicata.  11. 

Muhammad  v.  Oebi  Din...L  Ii. 
Bep.  4  AIL  420. 


§215. 
See 


§230. 
See 

See 


Partnership.  1. 
Harrison  «.  Delhi  and  London 
BANK...L  L.  Bep.  4  All. 
437. 

Execution  of  Decree.  2. 12.  28. 

39.  40.  41.  47.  48. 
limitation.  10. 11. 12. 12a.  12b. 

12c. 


•  Fraud  of  Judgment-Debtor. 

See  Execution  of  Decree.  48. 

Pattakara  v.  Rangasami...L  L. 
Bep.  6  Had.  365. 

- "  Granted." 

See  Limitation.  12c. 

Chbnoaya  V,  Appasami L  L. 

Bep.  6  Mad.  172. 

•  "  Passing  of  the  Act"—"  Granted." 

See  Execution  of  Decree.  2. 

Dbwan  Ali  v.  S0R0SHIBALA...L 

L.  Bep.  8  CaL  297. 

Damooardas  if.  Utamchand...I. 

Ii.  Bep.  7  Bom.  214. 

•  Inapplicable  to  Decrees  of  High  Court 

See  limitation.  10. 

Mayabhai  v.  Tribhuvandas.-.I. 
L.  Bep.  6  Bom.  268. 


OIVIL  FBOOEDXJBB  OODB,   AOT  X 
OP  X^T7--contd. 

—  Simultaneous  Execution   against   Person 

and  Property — Appeal. 
See  Execution  of  Decree.  40. 

Chena  v.  Ghblabhai...L  Ii.Bep» 
7  Bom.  301. 

§§  231,  232. 

See  Execution  of  Decree.  28. 

Banarsi  v.  Maharani I.  Ii. 

Bep.  5  AU.  27. 

§234. 

See  Hindu  Law— Liability  of  Bone 
for  Debts  of  Father.  2. 
Ravi  Varma  v.  Yadayil...L  L. 
Bep.  4Kad.228. 

§  235. 

See  Execution  of  Decree.  26. 

Protap  Chundbr*.  Pbary  Chow- 

DHRAIN...L  L.  Bep.  8  Cal. 

174. 

§  239- 

See  Execution  of  Decree.  16. 

Jassoda     V,     Land    Mortgaob 

Bank L  L.Bep.  8  CaL 

016;  11  Oal.  Bep.  848. 

§244- 

See  Appeal— Civil.  2. 

PulukdharV  tr.     Raja    Radha 
PBR8HAD...L.  B.  8  L  A 165 ; 
L  L.  Bep.  8  Cal.  28. 
See  Bee  Judicata.  11. 

Muhammad  v.  Dbbi  Din. ..I.  L. 
Bep.  4.  AU  42a 

See  Bight  to  Sue.  11  to  Ue.  22. 28. 
24to24e. 

—  Administration  Dectee,  Effect  of. 

See  Appeal— CiyU.  39. 

Srbenath  v.  Radhanath  ...  L  L. 
Bep.  0  CaL  778. 
— —  Order  Staying  Execution  Pending  Suit 
See  Appeal— CiviL  28. 

Nihal  Chand  v.  Rameshari  ...L 
L.  Bep.  9  Cal.  214. 

§244,  CI.  c. 

See  Appeal— CiviL  18. 22. 

Abdul  V.  Muhammad L  L. 

Bep.  4  AH.  190. 
Luchmbbput  v.  S1TA...I.  L.  Bep. 
8  CaL  477. 
See  Execution  of  Decree.  82. 

HoTi  Lal  v.  HARDBO...L  L.  Bep. 
QAU.212. 
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OIVH.    PB0CEDX7BE   CODE,    ACT   X. 
OP  IBll—contd. 

Money  Paid  out  of  Court  and  not  Certified, 

Suit  for,  will  not  lie. 
See  Right  to  Sue.  9. 

Patankar  V,  Devji  ...I,  L.  Bep. 
6  Bom.  146. 

"  Representative,"  who  is. 

See  Execution  of  Decree.  46. 

Jaqat  Narain  v.  Jag  Rup...I.  L. 
Bep.  6  All.  462. 

§245. 

See  Execution  of  Decree.  26 

Kaminy  V,  GoPAL I.  L.  Bep. 

8  Cal.  479. 
§246. 

See  Set-off.  1. 

HuRY  DoYAL  V.  Din   Doyal...!. 
L.  Bep.  9  CaL  479. 

§§  146,  247. 

See  Execution  of  Decree.  83. 

Kalka  v.  Ram  D1N...I.  L.  Bep. 
6  All.  272. 

§  253. 

See  Execution  of  Decree.  24. 

Chandan  v.  T1RKHA...I.  L.  Bep. 
a  AIL  809. 

S  2S7A. 

See  Execution  of  Decree.  21a. 

SrrA  Ram  v,  Dasrath L  L. 

Bep.  6  AIL  492. 

1. Guarantee  to  Surety  for  Judgment- 
Debtor,']  The  provisions  of  $  257A  of  Act  X. 
of  1877  apply  only  as  between  the  parties  to  a 
decree,  and  do  not  affect  the  legality  of  a  gua- 
nntee  by  the  judgment-debtor  to  indemnify  a 
surety  for  him  who  pays  the  judgment-debt. 
Yklla  Chetti  v.  Munisami  REDD1...I.  L.  Bep. 
6  Kad.  101,   1882.     Innes  and  Keman,  JJ. 

§358 — Fraudulent  Execution. 

See  Execution  of  Decree.  9.  10.  11. 
Ua. 

QUEKN  V.  MUTTURAMAN I.   L. 

Bep.  4  Had.  826. 

Chedumbara  ».  Ratna I.  L. 

Bep.  8  Kad.  U8. 
Tegh  Singh  v.  Amin...L  L.Bep. 
6  AIL  269. 
U 


OrVlL   PB0CEDX7BE   CODE,    ACT   X. 

OP  1877— contd. 

§  258—  Suit  for  Money  paid  out  of  Court 

and  not  Certified. 
See  Bight  to  Sue.  9.  28.  24.  30. 
Patankar  v.  Devji... I.  L.  Bep. 
6  Bom.  146. 

ViRARAGHAVA    V.      SUBHAKKA...!. 

L.  Bep.  6  Kad.  397. 

Chembrakandi  v.  Themdyal...!. 

L.  Bep.  6  Kad.  41. 

IsHAN  Chunder  V,  Indro Narain. 

I.  L.  Bep.  9  CaL  788. 

§  259. 

See  Begistration.  27. 

Prokash  v.    Tarachand...!.    L. 

Bep.  9  CaL  82. 
§  260. 

See  Execution  of  Decree.  26. 

Protap  Chunder  v,  Peary  Chow- 

DHRAIN...L  L.  Bep.  8  Cal. 

174. 
§266. 

See  Partition.  6. 

Muttuvayyangar  v.  Kudalala- 

GAYYANGAR  ...L    L.     Bop.    6 

Kad.  97. 
See  Sale  in  Execution  of  Decree. 
17. 

Srinath  v.  G0PAL...I.  L.  Bep. 
9  CaL  611. 

§  266,  Cl.  e. 

See  Sale  in  Execution  of  Decree* 
26. 
Shyam  Chand  v.  Land  Mort- 
gage BANK...I.  L.   Bep.  9 
CaL  696;  12  CaL  Bep. 
440. 

§  266,  a.  *.— Half-pay,  Attachment  of. 

See  Execution  of  Decree.  34. 

Beard  v.  Egerton...!.  L.  Bep. 
6  Kad.  179. 

§  274. 

See  Execution  of  Decree.  22. 

Rahchandar  9.  Kamta I.  L. 

Bep.  4  AIL  300. 

—  §  276 — Award  and  Decree  Directing  Con- 
veyance— Attachment   before  Execution 
of  Conveyance. 
See  Alienation  of  Property  under 
Attachment.  2. 
QuRBAN  Ali  v.  Ashraf  Au...I. 
L.  Bep.  4  All.  219. 
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CIVIL  FROCEDXmE   CODE,   ACT   X. 
OP  lS77—contd. 

—  Renewal  of  Existing  Mortgage. 

See  Alienation  of  Property  under 
Attachment.  1. 
Mahaoevappa  v.    Srinivasa...I. 
L.Bep.4Mad.417. 
§280. 

5^  Sale  in  Execution  of  Decree. 
7a. 

Syed  Path u la  v.  Munyapa...I. 
L.  Bep.  6  Mad.  98. 
§  281. 

See  Appeal— CiviL  18. 

Abdul    v.    Muhammad.. .L     L. 
Bep.  4  All.  190. 

§§  281, 283. 

SeeBmAU  Caute  Court— KoftiMlL 
4a. 
Ilahi  Bakhsh  v.    SrrA...I.    L. 
Bep.  6  All.  462. 

§  283. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property,  lie. 
SrrANATH  V,    Land    Mortgage 
BANK...L  L.  Bep.    9CaL 


See  Limitation.  88. 

Bessessur  V,  MURLI...L  L.  Bep. 

9  CaL  168. 

See  Bale  in  Execution  of  Decree. 

7a. 

Syed  Fathula  v.   Munyapa...I. 

L.  Bep.  6  Mad.  98. 

§  284,  —  **  Civil  Courts.  *\ 

See  Execution  of  Decree.  28. 

Rajah  Nilmoni  v.  Taranath...L. 

B.  9  L  A.  174 ;  I.  L.  Bep. 

9  CaL  296. 

§  285. 

See  Execution;of  Decree.  46.46a. 

Muttalagiri  v.  Muttayyar  ...I. 

L.  Bep.  6  Mad.  357. 

Aghore  Nath  v.  Shama  Sundari. 

I.  L..Bep.  5  All.  616. 

§  287,  289. 

See  Sale  in  Execution  of  Decree.  8. 

Bandy  v.  Madhub    ...I.  L.  Bep. 

8  CaL  932. 


CIVIL   PBOCEDXTBE  LCODE,   ACT    Z« 

OP  1877— r<m<A 

§289. 

See  Sale  in  Execution  of  Decree. 
9c. 
Abdul  9.  D00LAL...II  CaL  Bep* 
808. 

§  289,  290. 

See  Execution  of  Decree,  22. 

Rahchandarv.  Kamta I.  !«• 

Bep.  4  Ail.  800. 

§  293- 

See  Sale  in  Execution  of  Decree. 
9b. 
Beepin   Chunder  V.    Purrish- 
NATH...L  L.  Bep.  9  CaL  98. 

§§   294,    295— Rateable    Distribution    of 

Assets. 
5^   Execution  of  Decree.  1.  8  to 

7.  46.  46a. 

—  Decrees  of  Several  Courts,  Attachment  in 

Execution  of — Procedure. 
See  Execution  of  Decree.  7.  46. 
46a. 

Sale-proceeds  of  Property  sold  are  Assets 

from  date  of  Payment  into  Court. 
See  Execution  of  Decree.  1. 

Vishvanath  v.  V1RCHAND...I.  L. 
Bep.  6  Bom.  16. 

§306. 

See  Sale  in  Execution  of  Decree. 
24. 
Intizam  «.  Narain...  L  L.  Bep. 
6  AIL  816. 

§  3«o. 

See  Pre-emption.  4. 

HiRA  V.  UNAS...L  L.  Bep.  8  All. 
827, 

§§  3'^»  3' ' — Co-Sharer  of  Undivided  Estate, 

Right  of,  to  Object  to  Sale. 
See  §  622.  8. 

Bishesharv.  Hari  S1NGH...L  L. 
Bep.  6  AIL  42. 

§3"- 

See  Execution  of  Decree.  22. 

Rahchandar  «.  Kamta... I.   L. 

Bep.  4  AIL  800. 

See  Sale  in  Execution  of  Decree. 

8.  9. 9a.  9b.  9c.  11.  18. 
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CIVIL   PBOCBDUBE  CODE,   ACT   X. 

OP  1877— r<m/rf. 

—  Omission  to  Publish   Sale    Proclamation 

30  Days  before  Sale. 

See  Sale  in  Execution  of  Decree. 
9c. 
Abdul  v.  Doolal...11  CaL  Bep. 
808. 

—  ••  Persons  whose  Immoveable  Property  has 

been  Sold." 

See  Sale  in  Execution  of  Decree. 
18. 
Bhagabuti...!.  L.  Rep.  8  Cal. 
867. 

§313. 

See  Sale  in  Bzeoution  of  Decree. 
14. 16. 

DiNOBUNDHOOV.  ShOSHEE  MoHUN. 

L  L.  Bep.  9Cal.dl7;ld 

CaL  Bep.  60. 

Protap  Chundbr  9.  Panioty!..I. 

Ii.  Bep.  9  CaL  606;  12 

CaL  Bep.  488. 

—  S  3^3 — Death  of  Judgment- Debtor. 

See  Procedure— Civil.  19. 

Baba  v.   Gulam...!.  L.  Bep.  7 
Bom.  424. 

$316. 

See  Begiitration.  98.  28a. 

HusAiNi  V,  MULO...L  L.  Bep.  4 

AU.84. 

Masarat-un-Nissa  9.  AcHiT  Ram. 

L  Ii.  Bep.  5  All.  568. 

—  s  317. 

1. Benami  Purchase  for  Judgment' 

Debtor^  Member  of  UnddMed  Family — Partition^ 
Suit  fart  Against  Certified  Purchaser  at  Execu- 
tion Sale,'\  Section  3 17  of  the  Civil  Procedure 
G>de  does  not  bar  a  suit  for  partition  brought 
by  a  Hindu  son  against  his  father  and  a  cer- 
tified purchaser  of  family  property,  who  has 
bought  benami  for  the  father  with  family 
funds  at  a  sale  in  execution  of  a  decree  against 
the  father.  Natssa  Atyarv.  Venkataramay- 
TAN...I.  Ii.  Bep.  6  Mad.  185,  1882.  Kin^ 
dersley  and  M,  Ayyar,  J  J. 

9.  ■    Benamidar — Certified   Purchaser, 

Suit  against,']  Section  317  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877,  does  not  bar  a 
suit  by  a  plaintiff  to  recover  possession  from  the 
ddiendant  oi  property   purchased  benami  for 


CIVIL  PB0CEDX7BE   CODE,  ACT   X. 
OP  lB77—contd, 

him  at  an  execution  sale,  where  the  certified 
purchaser  is  made  a  party  and  admits  the 
plaintiffs  allegation.  Afusst.  Buhuns  Koowur  v, 
Lalla  Buhooree  LaU  (14  Moore,  LA.  496  ;  lO 
Beng.  L.  R.  159)  followed.  Hazi  Arjun  Mul- 
LicK  V.  Shekh  FARUTULLA...9  CaL  Bop.  29, 
1881.    Pnnsep  and  Field,  JJ. 

§  320 — Appeal  from  Order  of  Collector. 

See  Appeal— Civil.  84. 

Madho  v.  HANSA...I.  L.  Bep.  5 
All.  814. 

1. Rules  by  Ideut -Governor,  N,-W.P.t 

under  $  330  of  Act  "X.  of  iS-jJ—"  Decree  for 
Money"}  A  decree  for  the  sale  of  ancestral 
land,  or  an  interest  in  such  land  in  enforcement 
of  an  hypothecation  of  such  land  is  a  "  decree 
for  the  recovery  of  money"  within  the  meaning 
of  the  Rules  prescribed  by  the  Government  of 
the  N.-W.  Provinces  under  5  320  of  Act  X.  of 
1877.  Birch  v.  Rati  Ram. ..I.  L  Bep.  4  AIL 
115»  1881.    F.  B. 

2. Rules  by  Government  of  N,-W,  P.— 

'' With  Effect  from  1st  October  1880.]  Effect 
cannot  be  given  to  those  rules  unless  an  order 
for  sale  has  been  made  on  or  after  the  1st 
October  1880.  Hafiz-un-Nissa  v.  Mahadeo 
PRASAD...L  L.  Bep.  4  All.  116»  1881.    F.  B. 

§§  320,  321. 

See  Execution  of  Decree.  42. 

Mahadaji  v.  HAR1...I.  L.  Bep.  7 
Bom.  882. 

§  322*. 

See  Practice— CiyiL  8. 

Srinivasa  v.  PBRftA...L  L.  Bep. 
4  Mad.  420. 

—  S  326. 

See  Sxecution  of  Decree.  81. 
HuRO  Prosad  V,  Kali  Prosad...L  Ii. 
Bep.  9  CaL  200. 

§§  329,  331- 

See  Execution  of  Decree.  20. 

G0VINDA  V.  KESAVA...I.  L.  Bep. 
8  Mad.  81. 

§33'- 

See  Bee  Judicata.  16. 

Chinnasami  v.  Krishna L  L. 

Bep.  8  Mad.  104. 
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CIVIL    PBOOEDUBE   CODE,   ACT   X 

OF  1877— contd. 

Court  Fees  on  Appeal  from  Order. 

See  Court  Fees.  11. 

Mahbubanv.  Umrao...!.  L.Rep. 

8  Cal.  720 ;  11  Cal  Bep. 

98. 

§  341. 

See  Execution  of  Decree.  26. 

Damodarv.Malhari...I.  L.  Bep. 
7  Bom.  106. 

§  3S^ — Discretion  to   Refuse  Application 

to  be  Declared  Insolvent. 

See  Insolvency.  1. 

Salamat  V.  MINAHAN...L  L.Bop. 
4  All.  887. 

§§351,352,353- 

5^^  Insolvency.  3. 

Madhov.  Bhola  Nath L  L. 

Bep.  6  All.  268. 

§358. 

See  Insolvency.  4. 

DowNEs  V.  Richmond L  L. 

Bep.  5  All.  268. 

§§  365.  366. 

See  Limitation.  68. 

Ramananda  V,  M1NATCHI...L  L. 
Bep.  3  Mad.  286. 

§366. 

See  Appeal— CiviL  16. 

Ahmad  v,  Mata    ...I.  L.  Bep.  8 
AU.844. 


S368. 


See  Limitation.  108. 182. 

Benode  v.  Sharat  ...L  L.  Bep. 
8  CaL  887. 

Janardhan  V,  Anant I.  L. 

Bep.  7  Bom.  878. 

§  371- 

See  Abatement  of  Suit.  2. 

Bepin  Bepari  v.  Brojo    Nath... 
L  L.  Bep.  8  Cal.  867. 

§372. 

5^^  Compromise.  8. 

Radha  Prasad  v.  Rajendra  ...L 
L.  Bep«  6  Cal.  209. 
See  Limitation.  108. 

Bbnodb  «.  Shabat  ...I.  L.  Bep. 
8  CaL  887. 


CIVIL  FBOCEDUBE  CODE,   ACT  X 

OF  1877— a>n^rf. 

§373. 

See  Bes  Judicata.  2. 

RUNORAY  Vi  SiDHI   M  A  HOMED... I. 

L.  Bep.  Bom.  488. 
Procedure— Civil.  18. 

MOHAMAYA      V.    DURGA...O     Cal. 

Bep.  882* 

Bight  to  Sue.  22. 

MuKHADA  V.  Ram  Churn...  I.  L. 

Bep.  8  CaL  871 ;  11  Cal. 

Bep.  194* 

Limitation.  27. 
PiRjADE  V.  P1RJADB...I.  L.  Bep* 
6  Bom.  6dU 

Bes  Judicata.  2. 
RuNGRAV  V.  Sid  HI  Mahomed...L 
L.  Bep.  6  Bom.  482- 

Limitation.  4. 

Khusalbai  V  KABHAX...I*  L.  Bep., 
6  Bom.  26* 

Procedure— CiviL  7. 

RaJAVA  v.  VEDANTA...L  L.  Bop* 

8  Mad.  269* 

407. 

Procedure— CiviL  1.  2. 

KoKA  Ranganayaki  v.  Koka  VeN' 

KATACHELLAPATI...L  L.Bop. 

4  Mad.  828* 

Vedantav.  Perinderamma I. 

L.  Bep.  8  Mad.  249* 

§411. 

5^^  Limitation.  19. 

Appaya  v.  Collector  of  Viza- 

GAPATAM L  L.  Bep.  4 

Mad.  166. 
•  §  412- 

See  Appeal— Civil.  8. 

Collector  of  Ratnagiri  v.  Ja> 

NARDHAN I.  L.  Bep.  6 

Bom.  680» 

§424. 

See  Sale  for  Arrears  of  Bevenue.  2. 

BaL   MoKOOND  O.  JIRJUDHUN...L 

L.  Bep.  9  CaL  271. 


§  373- 
See 


See 


•§374- 
See 


§  381. 
See 


§  386. 
See 


(394- 
See 


§§  403. 
See 
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CIVIL   FBOCEDUBB   CODS,   ACT   X 
OP  lAll—contd, 

§  433. 

See  Jurisdiction.  41. 

Bees  Chunder  v.  Raj  Coomar... 
L  L.  Bep.  9  CaL  686. 

§434. 

See  Bight  to  Sue.  12. 

Bhavanishankar  v.  Pursadri... 
L  L.  Bep.  6  Bom.  292. 

§444- 

See  Practice — Civil.  16. 

Shonai  V,  MoNORAM  11  CaL 

Bep.  16. 

§458. 

See  Costs.  8. 

Narasimha  v.  Lakshmipati...!. 
L.  Bep.  8  Mad.  263. 

§  462. 

See  Compromise.  1. 

Rajagofalv.  Muttupalem I. 

L.  Bep.  8  Mad.  108. 

—  S§  520, 521. 

See  Arbitration.  9. 10. 

ICHAMOYEE  V,  PrOSUNNO  ...  I.  L. 

Bep.  9  CaL  667. 

DuTTO  V,  D0SAD...L  L.  Bep.  9 

CaL  676. 

■         §  521 — Revision  of  Order  Setting  Aside 
Award. 

See  §  622.  4. 

Chattar     Singh     v.    Lbkhraj 

Singh L  L.Bep.  6  All. 

898. 

§522. 

See  Appeal— Civil.  6.  6a.  6b. 

—  §  525 — Appeal  from  Order  Refusing  to 

File  Award. 
See  Appeal—OiviL  11. 
And  Arbitration.  4. 

R.  RY.  MaNA  v.  MALLICHERRy...L 

L.  Bep.  8  Mad.  68. 

-*—  §§  525i  526^Award  Determining  Matters 
not  referred. 
5^^  Arbitration.  4. 

R.  Ry.  Mana  tr.  Mallicherry...!. 
lu  Bep.  8  Mad.  63. 


CIVIL  PBOCEDUBB    CODE,   ACT   Z. 
OP  l^n—contd, 

—  Judgment    in    Accordance    with    Award, 
Appeal  from. 

See  Appeal—Civil.  6.  6a. 

MiCHARAYA  V.  SaOASIVA I.  L. 

Bep.  4  Mad.  819. 

MONJI  V.  MALIYAKEL...I.  L.  Bop. 

8  Mad.  69* 

"  Showing  Cause." 

See  Arbitration.  2.  9. 10. 

Dandekar  v.  Dandekar.-.I.  L. 
Bep.  6  Bom.  668. 

IcHAMOYEE  9.  PROSUNNO I.  L. 

Bep.  9  Cal.  667. 

DuTTo  V.  D0SAD...L  L.  Bep.  9 

Cal.  676. 

§539. 

See  Bight  to  Sue.  1.  la. 

Jan  Au  v.  Ram  Nath I.  L. 

Bep.  8  Cal.  82. 

Zafaryab     Au   v.    Bakhtawar 

S1NGH...I.  L.  Bep.  6  AIL 

497. 

1.  -^—  Religious    and  Charitable  Trusts-^ 

Consent  of  Advocate  General^ Procedure."]     The 

operation  of  f    539    of    the    Civil   Procedure 

Code,  Act  X.  of   1877,   is  restricted  to  suits 

for  breaches  of  trust,  connected  with  public 

charitable  purposes,  exclusive  of  purposes  that 

are  purely  religious ;  trusts  for  religious  purposes 

are  excluded  from  the  purview  of  that  section. 

Thanoa  Karupa  Nadan  v.  Arumuga  Nadan... 

I.  L.  Bep.  6  Mad.  888, 1862.    Innes,  C.J. 

(Offg.),  and  M,  Ayyar,  J. 

S.  C.  under  Construction  of  Statute. 

4. 

§  540 — EX'Parte  Decree,  Appeal  from. 

See  Appeal— Civil.  12.  12a. 

AnANTHARAMA    v.    MADHAVA...I. 

L.  Bep.  8  Mad.  264« 

Lal   Singh  v.  Kunjan L  L. 

Bep.  4  All.  887. 

§  541- 

See  Practice— CiviL  7. 

PXRATHI  V.  VeNCATARAMANAYYAN. 

L  L.  Bep.  4  Mad.  419. 

§§  546,  548. 

See  Appeal— Civil.  22. 

LUCHMEEPUT     v.    SiTA    NATH...L 

L,  Bep.  8  CaL  477. 
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OIVIL    PBO0EDX7&B   OODB,    ACT   X. 

OF  ^77— contd. 

§  549. 

See  Security  for  Oosts.  8. 

SiRAjuT  Hug  V.  Khadim I.I<. 

Bep.  5  All.  880. 

§  559. 

See  Appeal— CiviL  80. 

Atma  Ram  v.  Balkishen...L  L. 
Sep.  5  AU  266. 

See  Limitation.  08. 

Manickya  v.  Boroda 1. 1<. 

Bep.  9  Cal.  856;  11  OaL 
Bep.  480. 

§S6a 

1, Appeal  Heard  Ex-parte— ^tfA«ir»n^.] 

Section  560  of  Act  X  of  1877  applies  to  a  case  in 
which  the  respondent  has  been  prevented  by 
sufficient  cause  from  attending  when  the  appeal 
is  called  on  for  hearing,  whether  appearance  has 
been  entered  for  him  or  not    Esab  v,  Krishna 

Narayan  Dey 11  CaL  Bep.  164, 1882. 

Wilson  and  Macpherson,  JJ 

2. Appeal  Heard  Ex-Parte— F»7m^  of 

Vakalatnamah.]  The  mere  filing  of  a  Vakalat- 
namah  by  the  pleader  engaged  by  a  respon- 
dent is  not  an  appearance  by  the  respondent,  in 
person  or  by  pleader  ;  and  where  an  appeal  has 
been  heard  in  the  absence  of  a  respondent  and  in 
the  unavoidable  absence  of  the  pleader  engaged 
by  him,  an  order  for  the  re-hearing  of  the  ap- 
peal may  be  made  under  5  560  of  Act  X.  of  1S77, 
though  the  pleader  may  have  filed  his  VakaUU' 
namah,  Sheo  Churn  Lall  v.  Hekra  Lall. 
11  OaL  Bep.  537, 1882.    Mitter  and  Maclean, 

JJ. 

§561. 

See  Appeal— OiviL  9. 

Balak  v.  Kaunsil...!.   Ii.  Bep. 
4  AU.  491. 

See  Limitation.  88.  89. 

Baqhdin   v.  Mathura L  L. 

Bep.  4  All.  480. 
Ram  Ck>BiND«.  Dbnobundhu...9 
CaL  Bep.  281. 
See  Frocedore-^iviL  12. 

DboKishbn   v.     Mahbshar...! 
L.  Bep.  4  AU.  248. 


CnriL   PBOCEDXTBE  OODS,   ACT  Z. 
OP  lS77—contd. 

§  562. 

See  Appeal— Civil.  16.  88. 

Kishna  v.  NARSiNGH...LL«Bep. 

8AU.855. 

Mahadev  v.  Raghc.L  L.  Bep* 

7  Bom.  292. 

See  Procednre— CiviL  6. 28. 

Bandi  v.  Madalapalu  L  L. 

Bep.  8  ICad.  96. 
MoKUND  Lall  v.  Hurbullubh  ... 
12  CaL  Bep.  186. 
See  Bemand.  1. 

MUDDUN  V.  BHOGGOMANTO...L  L« 

Bep.  8  CaL  928. 

§  565. 

See  Beview.  8. 

Sheo  Ratan  v.  Lappu    L  L. 

Bep.  5  AU.  14. 

§§  566,  S67. 

See  Procedure— CiviL  28. 

MoKUND  Lall  9.  Hurbullubh... 
12  CaL  Bep.  186. 

§  574. 

1. judgment,  Form  and  Contents  of,"] 

Where  the  judgment  of  the  lower  Appellate 
Court  dismissing  an  appeal  was  merely  as  fol- 
lows :  "  The  appeal  is  dismissed  with  costs," 
the  High  G>urt  set  aside  the  decree  on  the 
ground  that  the  Court  had  not  complied  with 
the  provision  of  5  574  of  the  Civil  Procedure 
Code.  Srikant  Dry  v,  Huri  Das  Pal...11  CaL 
Bep.  131, 1882.    McDonnell  and  Field,  JJ. 

—  §578. 

5^  Procedure— Civil.  11. 18. 

Kauan  «.  Gur  Dayal L  L. 

Bep.  4  AIL  168. 

Param  v.  Achal...I.  L.  Bep.  4 

AIL  289. 

Insufficiently  Stamped  Document,  Admis- 
sion of. 
See  Appeal— Civil.  10. 

Ramasami  v.  Ramasami L  L. 

Bep.  5  Had.  220. 

§582. 

See  Arbitration.  5. 

Sangaralingam....«.LL.  Bep.  8 
Mad.  78. 
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dVIL   FBOCEDTTBE   COBS,   ACT   X 
OP  ISll—amid, 

—  4  582—  Costs  on  Abatement  of  Appeal. 

See  Costs.  4. 

RaJMONEB  9.  ChUNDER  KANT...L 

L.  Bep.  8  CaL  440. 

§  S86. 

See  Appeal—CiviL  88. 

Mahadev  v.  RAGH0...I.  L.  Bep. 
7  Bom.  292. 

5587. 

See  Practice— Civil.  7. 

PiRATHI  V.  VeNCATARAMANAYYAR. 

L  L.  Bep.  4  Kad.  419. 

S5S8. 

5^  Execution  of  Decree.  81. 

HuRRiSH  Chunder  V.  Kali  Sun- 
DARI...L.  B.  10  I.  A*  4. 

—  Return  of  Plaint,  Appeal  from  Order. 

5^  Appeal— CiviL  16. 

KiSHNA  V.  NARSINGH...L  L.  Bep. 
8  All.  855. 

§588,  CL/andr. 

5^^  Appeal— Civil.  2. 

PULUKDHARX  V.  RaJA  RaDHA  PeR- 

SHAD...L.  B.  8  I.  A.  166  ; 
L  L.  Bep.  8  CaL  28. 

§  588  (6). 

See  Appeal—CiviL  17. 

Rajindra  V,  Radha...I.  L.  Bep. 
8  AIL  854. 
5^  Jurisdiction.  538. 

Pachaoni  v.  ILAHI...L  L.  Bep. 
4  AIL  478. 

§  588  (18). 

See  Appeal— CivU.  15. 

Ahmadv.  MATA...I.  L.  Bep.  8 
All.  844. 

!  588  (28). 

See  Appeal— Civil.  25. 

NOIMOLLAH    V,  GRISH     NaRAIN... 

I.  L.  Bep.  8  Cal.  674. 

S  588  (29). 

See  Escape  from  Custody.  8. 

Empress  v,  Amar  Nath...I.  L. 
Bep.  5  AIL  818. 

§§588,589. 

See  Appeal— Civil.  88. 

Mahadev  v.  Ragho...I.  L.  Bep. 
7  Bom.  292. 


CIVIL  PBOCEDUBE   CODS,    ACT  Z. 
OP  ISll—contd, 

§  591. 

See  Contempt  of  Court.  2. 

Navivahoo  v.    Narotamdas...L 
L.  Bep.  7  Bom.  5. 

§  592. 

5^  §  622.  1. 

Harsaram  V.  Muhammad  ..L  L. 
Bep.  4  AIL  91. 
"— ~  §  595 — F»naJ  Order  or  Decree,  what  is. 
See  Appeal—CiviL  4.  4a. 

Aben  Sha  v.  Cassirao I.  L. 

Bep.  6  Bom.  260. 
Ramadhin  V.  GANE8H...I.  L.  Bop. 
4  AU.  288. 
—  §  596— Valuation  of  Suit — Consolidation. 
See  Appeal— Civil.  4b. 

JoGUL  V.  J0TENDR0...L  L.  Bep. 

8  Cal.  210. 

§600. 

See  Appeal— Civil.  4. 

Aben  Sha  9.  Cassirao L  L. 

Bep.  6  Bom.  260. 
§  610. 

See  Execution  of  Decree.  81. 

HuRRisH  Chunder  v.  Kau  Sun- 
DARI...L.  B.  10  I.  A.  4. 

§  622. 

See  also  the  Cases  under  Civil  Proce- 
dure Code,  Act  ZlV.of  1882, 
§622. 
See  Appeal—CiviL  0. 11.  27. 

Balak  v.  Kaunsil...!.  L.  Bep.  4 

All.  491. 

R.  Ry.  Mana  v.  Mallicherry...!. 

L.  Bep.  8  Mad.  68. 

AuBiNASH  9.  Martin. ..I.  L.  Bep. 

8  Cal.  882. 

See  Arbitration.  10. 

DuTTOv.  DosAD I.  L.  Bep.  0 

CaL  575. 
See  Execution  of  Decree.  8. 85. 

TiRUCHITTAMBALA    V.     SheSHAY. 

YANGAR...!.  L.  Bep.  4  Mad. 

888. 

Vbnkatakrishnacharya  «.  COEL. 

HO  ...L  L.  Biep.  6  Mad.  170. 

See  Limitation.  108. 

Benode  v.  Sharat...!.  Ii.Bep. 
8  CaL  887. 
See  Procedure— Civil.  8. 

Anthony  v*  Dupont...!.  L.  Bep. 
4  Mad.  217. 
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CIVIL   FROCEDXTRE   CODE,    ACT   X. 

OP  lS77—contd. 

i  622, 

1. Rejection  of  Application  to  Appeal  as 

a  Pauper— Revision— Act  X.  of  1 87  7,  f  592.] 
Where  an  application  for  leave  to  appeal  as  a 
pauper  was  rejected,  because  it  had  been  pre- 
sented, not  by  the  applicant  personally,  but  by 
his  pleader  :— 

Held,  that  an  application  to  the  High  Court 
for  revision  of  such  order  under  $  622  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  could  not 
be  entertained ;  that  section  does  not  apply  to  a 
proceeding  of  so  purelyan  interlocutory  character 
as  that  mentioned  in  $  592.    Harsaran  Singh 

V.  Muhammad  Raza I.  L.  Rep.  4  All.  91, 

1881.     Straight  and  Duthoit,  JJ. 

2. Delay    in    Applying."]    The    High 

Court  refused  to  interfere  by  way  of  revision 
with  an  order  setting  aside  a  sale  in  execution 
of  a  decree  complained  of  as  being  illegal,  where 
the  application  was  first  made  17  months  after 
the  order.  Durga  Prasad  v,  Shbo  Charan  ... 
L  L.  Rep.  4  AIL  154,  1881.    Oldfield  and 

Brodkurst,  J  J. 

8. Revision,  Power  of—Sale  in  Execu^ 

Hon  of  Decree-^CO'Skarer  of  Undivided  Estate, 
Right  of  to  Object— Act  X.  of  1877.  SS  3io.  3"-] 
A  co-sharer  in  an  undivided  estate,  a  share  in 
which  was  sold  in  execution  of  a  decree,  ob- 
jected to  the  confirmation  of  the  sale  to  the 
auction  purchaser,  and  claimed  a  preferential 
right  to  be  declared  the  purchaser  under  $  310 
of  Act  X.  of  1877.  His  objection  being  over- 
ruled, and  the  sale  confirmed,  he  applied  to 
the  High  Court  under  $  622  of  that  Code  : — 

Held,  that  the  applicant,  though  not  fall- 
ing within  the  category  of  persons  mention- 
ed in  5  311  of  the  Code,  yet  having  been  allow- 
ed to  file  objections  to  the  confirmation  of 
the  execution  sale,  and  having  been  treated  as 
a  party  to  the  proceedings,  and  the  case  being 
one  in  which,  quoad  the  applicant,  there  was  no 
appeal,  it  was  competent  to  him  to  set  the 
High  Court  in  motion  to  exercise  its  powers 
under  $  622,  and  to  that  Court  to  entertain 
the  application  ;  but  that  the  applicant,  not 
being  a  person  competent  to  avail  himself  of  the 
provisions  of  §  311  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  he  had  no  locus  standi  to  justify 
his  application  in  the  Court  executing  the  de- 
cree,  and  the  petition  for  revision  was  therefore 
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dismissed.    Bisheshar  Kuar  v.  Hari  Singh. 
I.   L.  Rep.   5  Aa  42,   1882.    Straight  and 

Tyrrell,  JJ. 

4. Arbitration — Setting  Aside  Award 

for  Misconduct  of  Arbitrators— Act  X  of  1877, 

$  521.]     An  order  made  under  $  521  of  the  Civil 

Procedure  Code,  Act  X.  of  1877,  setting  aside 

an  award   made  on   a  reference  to  arbitration 

in  the  course  of  a  suit,  under  Chapter  XXXVII. 

of  the  Code,  on  the   ground  of  the  arbitrator's 

misconduct,  is   not  subject  to   revision  by  the 

High  Court  under  $  622  of  the  Code,  such  an 

order  being  merely  of  an  interlocutory  character 

not  deciding  the  suit ;  but  it  may  be  impeached 

on  appeal  from  the  final    decree  in  the  suit. 

Chattar  Singh  v,  Lekhraj  Singh I.    L. 

Rep.    5    All.    298,    1888.    Oldfield     and 

Brodhurst,  JJ. 
§  623. 

5!?^  Practice— CiviL  17. 

Pandu  v.  DBVJI...L  L.  Rep.  7 

Bom.  887. 

&^  Small  Cause  Court— Kofaesil. 

11. 

Ratan  v.  Raghoo...!.  L.  Sep.  8 

Cal.  287. 

§§  623.  624. 

See  Review.  2. 

Pancham  V  JHINGUR...I.  L.  Rep. 
4  All.  278. 
—  §  630 — Re-opening  whole  Case. 
5!?^  Review.  4. 

Hurbhans  V,  Thakoor  Purshad. 
L  L.  Rep.  9  CaL  209. 
§642. 

See  Escape  from  Custody.  1. 

Empress  o.  Harakh  Nath.-LL. 
Rep.  4  All.  27. 
See  Privilege  from  Arrest.  1. 

Siva  Bux...I.  L.  Rep.  4  Mad. 
817. 

§643. 

See  Execution  of  Decree.  9. 

Queen  9.  Mutturaman L  L. 

Rep.  4  Mad.  826. 

§  647- 

See  Appeal— Civil.  6. 

Sultan  Ackeni  v.  Shaik  Bava. 
L  L.  Rep.  4  ICad.  296. 
See  Limitation.  27. 

PiRjADE  V.  P1RJADE...I.  L«  Rep. 
6  Bom.  681. 
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§651. 

See  Escape  from  Custody.  1. 

Empress  v,  Harakh  Nath...I.  L. 
Bep.  4  All.  27. 

CIVIIi  FBOCEDUBE  CODE,  ACT  ZTV. 
OF  1882. 

§  2—"  Decree.  '* 

See  Appeal— Civil,  lec. 

Omrao  v.  Jones.. .12  Cal.  Bep. 
148. 

— ^—  Decree  —  Order    Dismissing  Suit  under 
597. 
See  Appeal— CiviL  45. 

LuKHi  Churn  v.  Badarunnessa. 
12  Cal.  Bep.  484. 

§  13,  ExpL  III. 

See  Bee  Judicata.  48. 

GoNESH  V.  Kalka...!.  L.  Bep.  5 
AH  695. 

§  16. 

See  Practice— Civil.  18. 

Michael  v.  Ameena...!.  L.  Bep. 
9  Cal.  783. 

§23- 

See  Transfer  of  Suit.  2. 

Khatijav.  Taruk  Chunder...!. 
L.  Bep.  9  Cal.  980. 

§30- 

See  Parties  to  Suit.  17. 

Hira  Lalzt.  BHAIRON...I.  L.  Bep. 
6  All.  600. 

§32. 

5^^  Practice— Civil.  10. 

Ramnarain   V*  Monee I.  L. 

Bep.  0  CaL  735. 

§43. 

See  Bes  Judicata.  43. 

Bhan  V*  HAR1...I.  L.   Bep.   7 
Bom.  377. 

§54. 

See  Appeal— CiviL  16c. 

Omrao  9.  ]ones...12  Cal.  Bep. 
U8. 

§77. 

See  Practice— Civil.  18. 

Michael  v.  Ameena...!.  L.  Bep. 
9  Cal.  73a 
12 
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§97. 

See  Appeal— Civil.  36. 

LuKHi  Churn  v.  Badarunnessa.. 
12  Cal.  Bep.  484. 

§  136. 

See  Practice— Civil.  23. 

Khajah  Assenoollah  v.  Khajah 

Abdool  ...I.  L.  Bep.  9  Cal. 

023. 

§  275- 

See  Jurisdiction.  24a. 

Kauan  9.  Ganga  ...L  L.  Bep.  5 
All.  500. 

§  231. 

See  Execution  of  Decree.  44. 

Tarruck  Chunder  v.  Divendro. 
L  L.  Bep.  9  Cal.  831. 

§  239- 

See  Execution  of  Decree.  19c. 

Chogalal  v.  Trueman L  I*. 

Bep.  7  Bom.  481. 

§  242. 

See  Execution  of  Decree.  19c. 

Chogalal  v.  Trueman I.  L. 

Bep.  7  Bom.  481. 

§244c. 

See  Bight  to  Sue.  llg. 

NAjiBUNiT.  TAK1...12  Cal.  Bep. 
571. 

§258. 

See  Execution  of  Decree.  44. 

Tarruck  Chunder  v.  Divendro. 
I.  L.  Bep.  9  Cal.  831. 

§  266 — Judgment  Debt. 

See  Execution  of  Decree.  53. 

Tiruvengada  v.  Vythilinga...L 
Ii.  Bep.  6  Mad.  418. 

§  266  c. 

5^^  Execution  of  Decree.  51. 

RaDHAKISSEN  V,  BALWANT...I.  L. 

Bep.  7  Bom.  580. 

§268. 

Sec  Sale  in  Execution  of  Decree.  17. 

Sreenath  v.  Gopal  Chunder... 

I.  L.  Bep.  9  Cal.  511 ;  12 

Cal.  Bep.  445. 


Digitized  by 


Google 


(    179    ) 


DIGEST  OF  CASES. 


(    190    ) 


CIVIL  PBOCEDXJBE  CODE,  ACT  ZIV. 
OP  lBS2—contd. 

§  273. 

See  Execution  of  Decree.  53. 

TiRUVENGADA     V,    VyTHILINGA...  I. 

L.  Bep.  6  Mad.  418. 

• §  274. 

See  Sale  in  Execution  of  Decree.  17. 

Sreenath  v.  GopalChunder...I. 

L.  Bep.  9  CaL  611 ;  12  Cal. 

Bep.  446. 

§  285. 

See  Execution  of  Decree.  46a. 

AghoreNath  v.  ShamaSundari. 
I.  L.  Bep.  6  AU.  616. 
See  Bight  to  Sue.  37. 

JagAT  NaRAIN    v.  DHUNDHEY...L 

L.  Bep.  6  AIL  666. 

§  295- 

See  Bight  to  Sue.  87. 

Jagat  Narain  v.  Dhundhey  ...I. 
L.  Bep.  6  All.  566. 

§  311— Deterring  Bidders,  Effect  of. 

See  Sale  in  Execution  of  Decree. 
26. 
GuNGA  V.  ANUNDA...12  CaLBop. 
404. 

Mortgage    Debt,    Sale   of,    Apart    from 

Security. 

See  Sale  in  Execution  of  Decree. 

17. 

Sreenath  v.  Gopal  Chunder... 

I.  L.  Bep.  9  CaL  611 ;  12 

Cal.  Bep.  446. 

§313. 

See  Sale  in  Execution  of  Decree. 
16.  23. 
Protap  Chunder  v.  Panioty...I. 
L.  Bep.  9  Cal.  506. 
Ram  Coomar  v.  Shushee  B hoc- 
sun I.  L.  Bep.  9  CaL 

626. 

§§  3»3»  315- 

See  Bight  to  Sue.  38. 

MuNNA  Singh  v.  Gajadhar...I. 
L.  Bep.  5  All.  677. 

§  315. 

1.  —  Purchase  Money,  Right  to  Recover 
^-SaUable  Interest,']  A  purchaser  at  an  execu- 
tion sale  of  property  subsequently  found,  in  a 
suit  to  which  the  decree-holder  was  a  party. 
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to  belong  to  a  third  party,  is  entitled  under  4 
315  of  the  Civil  Procedure  Code,  Act  XIV.  of 
1882,  to  recover  his  purchase  money,  on  the 
ground  that  the  judgment-debtor  had  no  sale- 
able interest  therein.  Benode  Behari  Nundi 
V,  Mohesh  Chunder  Ghose...12  Cal.  Bep. 
381, 1883.     Wilson  and  Maclean,  J  J. 

§316. 

See  Sale  in  Execution  of  Decree. 
18. 

Shivram  v.  RAVJI...I.  L.  Bep.  7 
Bom.  254. 

§  317. 

See  Bight  to  Sue.  35. 

Aldwellv.  Ilahi  Bakhsh...L  L. 
Bep.  6  AIL  478. 

§  342. 

See  Execution  of  Decrea  49. 

Ghanashamdas  v.  Joharimull... 
I.  I«.'Bep.  7  Bom.  431. 

§§  352,  355. 

See  Insolvency.  9. 

Shridhar  '0.  Atmaram I,  I#, 

Bep.  7  Bom.  456. 

§  356,  CI.  {d,) 

See  Insolvency.  9. 

Shridhar  v.  Atmaram 1. 1«. 

Bep.  7  Bom.  455. 

§  373. 

See  Bee  Judicata.  48. 

Ganesh  v.  KALKA...I.  L.  Bep.  6 
All.  695. 

§  375. 

1. Agreement  to  Compromise  a  Suit-^ 

Practice  —  Evidence  Act  L  of  1872,  $  92.] 
The  plaintiff  and  defendant  in  a  suit,  after  issues 
had  been  raised,  settled  the  matters  in  differ- 
ence between  them  in  the  suit  by  an  agreement 
in  writing,  one  clause  of  which  related  to  the 
subject-matter  in  dispute  in  the  suit,  and  the 
other  clause  to  another  dispute  to  which  the 
suit  did  not  relate.  The  two  matters  were  quite 
distinct,  and  the  performance  of  the  one  was  not 
dependent  on  the  performance  of  the  other.  The 
plaintiff  subsequently  objecting  to  a  decree 
being  taken  in  terms  of  the  first  clause  of  the 
agreement,  the  defendant  took  out  a  rule  call- 
ing on  the  plaintiff  to  show  cause  why  the  agree- 
ment should  not  be  recorded  in  Court,  and  why 
a  decree  should  not   be  passed  in  accordance 
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therewith  under  §  375  of  the  Civil  Procedure 
Code,  Act  XIV.  of  1882.  The  rule  was  argued 
on  affidavits  on  either  side,  and  the  plaintiff  con- 
tended that  the  section  did  not  apply  to  the 
case,  that  the  agreement  was  conditional,  and 
that,  in  any  case,  the  matter  should  not  be 
decided  on  affidavits,  but  that  evidence  should 
be  gone  into  :— 

Held,  that  i  375  was  intended  to  enforce 
agreements  unconditionally  made,  even  though 
one  of  the  agreeing  parties  should  wish  to 
withdraw  his  consent ;  that  the  agreement, 
being  absolute  in  its  terms,  to  admit  any  oral 
agreement  in  contradiction  would  be  against 
{  92  of  the  Evidence  Act  I.  of  1872  ;  and  that 
no  particular  procedure  being  prescribed  by 
4  375,  the  matter  could  be  disposed  of  on  the 
affidavits  ;  and  that  the  agreement  should  be 
recorded,  and  a  decree  passed  in  accordance 
therewith  so  far  as  it  related  to  the  subject- 
matter  and  the  settlement  of  the  suit.  Rutton- 
SBY  Lalji  v.  P00RIBA1...I.  L.  Bep.  7  Bom, 
804,  1883.    Scott,  J 

§  433,  CI.  c. 

See  Jurisdiction.  41a. 

BiR  Chunder  V,  IsHAN  Chunder. 
12  CaL  Bep.  478. 

§481. 

See  Ezecution  of  Decree.  49. 

Ghanashamdas  v.  Joharimdll... 
I.  L.  Bep.  7  Bom.  431. 

—  5  503. 

5/0  Procedure— Civil.  22. 

Srimati    Prosonomoyi    v.  Bani 

HADHAB...L  L.  Bep.  6  All. 

666. 

■     ■   §  503 — Appeal    from   Order  Refusing   to 
Appoint  Receiver — None. 
See  Appeal— Civil.  41. 

SUBBRAMANYA     V.      ApPASAMI...!. 

Ii.Bep.  6Kad.  866. 

§Sia 

See  Arbitration.  13. 

PUGARDIN  V.   MoiDINSA L     L. 

Bep.  6  Kad.  414. 

—  §  521 — Misconduct  of  Arbitrators — Refu- 

sal to  Examine  Witnesses. 
See  Arbitration.  14. 

RvGHOOBUR  V.  Maina 12  Cal. 

Bep.  664. 
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§  522. 

See  Arbitration.  13. 

PUGARDIN  V,  MoiDINSA    L  L. 

Bep.  6  Had.  414. 

Second  Appeal  from  Judgment  According 

to  Award  Reversing  Decree  Setting  Aside 
Award. 

See  Appeal— Civil.  46. 

RuGHooBUR  V.  Maina 12  Cal. 

Bep.  664. 

§  539- 

See  Civil  Procedure  Code,  Act  X. 

of  1877,  §639. 
And  see  Bight  to  Sue.  1.  la. 

Jan  Au«.  Ram  Nath     I.  L. 

Bep.  8  Cal.  32. 

Zafarvab    Ali    v.    Bakhtawar 

Singh L  L.  Bep.  6  All. 

497. 

§  545. 

See  Stay  of  Execution.  1. 

Dharam  Singh  v,  Kishbn  Singh. 
12  Cal.  Bep.  582. 

§  561. 

See  Limitation.  39a. 

Kallv  Pros  UN  now.  Mungala  ... 
I.  L.  Bep.  9  CaL  681. 

§  588,  CI.  6. 

See  Appeal— Civil.  44. 

Ram  Kristo  v.  Naik  Tara...12 
Cal.  Bep.  449. 

§  622. 

See  also  the  Cases  under  Civil  Proce- 
dure Code,  Act  X.  of  1877, 
§622. 
See  Appeal— Civil.  I6c.  44. 

Omraov.  Jones...  12  Cal.  Bep. 

148. 

Ram  Kristo  ».   Naik  Tara...12 

Cal.  Bep.  449. 

See  Arbitration.  13. 

PUGARDIN      V.      MoiDINSA... I.    L. 

Bep.  6.  Mad.  414. 

1.  —  Extraordinary  yurisdiciion^^Bom* 
Reg,  II.  of  1827,  §  5.]  In  answer  to  the  fol- 
lowing question  referred  by  a  Division  Bench — 
Whether  the  High  Court  should  exercise  its 
extraordinary  jurisdiction  under  Section  $  622 
of  the  Code  of  Civil  Procedure,  or  otherwise,  on 
behalf  of  persons  who  feel  themselves  aggrieved 
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by  orders  passed  by  Courts  below  in  cases  in 
which  it  appears  the  law  has  specifically  pre- 
scribed another  remedy,  by  suit  or  otherwise." 
The  Full  Bench  said  that  the  question  did  not 
admit  of  a  precise  categorical  reply,  that  the 
Court  could  not  impose  on  itself  limitations  with- 
out regard  to  circumstances  ;  but  that  it  should 
generally  be  governed,  in  the  classes  of  cases 
in  question,  by  the  principles  contained  in  the 
fifth  of  the  following  propositions  deduced  from 
a  general  survey  of  the  authorities  relating  to  the 
principles  governing  the  exercise  by  the  High 
Court  of  its  visitatorial  or  superintending 
powers : — 

1.  The  visitatorial  or  superintending  power 
of  the  High  Court  is  so  necessary  and  almost 
indispensable,  that  it  is  not  to  be  wholly  exclud- 
ed even  by  a  clause  in  a  Statute  withdrawing 
cases  under  the  Statute  from  its  control.  When 
such  a  Statute  has  been  made  a  mere  pretext, 
or  has  been  wholly  misapplied,  the  case  will  be 
treated  as  one  not  really  arising  under  the 
Statute,  but  on  an  evasion  or  perversion  of  the 
Statute,  and,  as  such,  subject  to  the  general  con- 
trol of  the  Court  by  which  a  rational  application 
is  to  be  secured  to  both  the  positive  and  the 
negative  provisions  of  the  law. 

2.  The  Court,  having  called  up  the  proceed- 
ings or  record  of  a  subordinate  Court,  will  itself 
investigate  the  facts  on  which  a  jurisdiction  has 
been  assumed  or  declined ;  on  which  it  depends 
whether  the  subordinate  Court  could,  or  could 
not,  legally  deal  with  the  matter  in  question 
either  at  all  or  on  the  principle  to  which  it  has 
referred  the  case  ;  or  according  to  which  its  mode 
of  inquiry  or  of  action,  may,  or  may  not,  have 
been  in  contradiction  rather  than  in  obedience 
to  the  rules  of  procedure,  or  the  principles  im. 
plied' in  them,  to  such  a  material  extent  as  to 
defeat  the  purpose  of  the  law. 

3.  If  the  Court  finds  that  the  external  condi- 
tions of  jurisdiction,  of  investigation,  and  of 
command,  have  been  satisfied  by  the  inferior 
Court,  it  will  not  substitute  its  own  appreciation 
of  evidence  or  its  own  judgment  thereon  for  the 
determination  of  the  inferior  Court,  in  any  matter 
committed  by  the  Legislature  to  the  discretion 
of  such  Court,  whether  for  the  sake  of  prompt- 
ness or  finality,  or  because  the  lower  Court  has 
been  thought  by  the  Legislature  the  best  tribunal 
for  dealing  with  the  matter  in  question. 
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4.  Where  an  appeal  is  provided,  the  Court 
will  not  interfere  by  any  peremptory  order  with 
the  ordinary  course  of  adjudication,  save  in  cases 
wherein  a  defeat  of  the  law  and  a  grave  wrong 
are  manifest  and  are  irremediable  by  the  regular 
procedure. 

5.  Where  a  decree  or  order  of  a  subordinate 
Court  is  declared  by  the  law  to  be  for  its  own 
purposes,  final,  or  conclusive,  though  in  its 
nature  provisional,  as  subject  to  displacement 
by  the  decree  in  another  more  formal  suit,  the 
Court  will  have  regard  to  the  intention  of  the  Le- 
gislature that  the  promptness  and  certainty 
should,  in  such  cases,  be  in  some  measure  ac- 
cepted instead  of  juridical  perfection.  It  will 
rectify  the  proceedings  of  the  lower  Court  where 
the  extrinsic  condition  of  its  legal  activity  have 
plainly  been  infringed ;  but  where  the  alleged, 
or  apparent,  error  consists  in  a  misappreciation 
of  evidence,  or  misconstruction  of  the  .law, 
intrinsic  to  the  inquiry  and  decision,  it  will 
respect  the  intended  finality,  and  will  interfere 
peremptorily  only  when  it  is  manifest  that  by 
the  ordinary  and  prescribed  method  an  adequate 
remedy,  or  the  intended  remedy,  cannot  be  had. 

6.  The  Court  will,  in  all  cases,  regard  its 
exercise  of  the  extraordinary  jurisdiction  as 
discretional  and  subject  to  considerations  of  the 
importance  of  the  particular  case,  or  of  the  prin- 
ciple involved  in  it,  of  delay  on  the  part  of  the 
applicant,  and  of  his  merits  with  respect  to  the 
case  in  which  the  interference  of  the  Court  is 
sought.  Should  other  special  causes  appear  for 
or  against,  the  Court's  intervention,  due  weight 
is  to  be  given  to  them,  regard  being  had  always 
to  the  above  principles. 

7.  The  Court  will  sedulously  abstain  from 
making  any  order,  or  refusing  to  make  it,  on 
grounds  the  appreciation  of  which  is  exclusively 
assigned  by  law  to  some  other  authority,  pro- 
vided the  legal  competence  be  exercised,  in 
good  faith,  on  matters  that  may  reasonably  be 
understood  as  within  its  lawful  range.  Shiva 
Nathaji  v.  Joma  Kashinath I.  L.  Rep.  7 

Bom.  841,  1888.    F.  B. 

§651. 

See  Escape  from  Custody.  8. 

EmPRBSS  9.  AmAR     NATH...I.    L. 

Bep.  5  AIL  818. 
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OIVUi   SX7B0EON,    EVIDENCE     AND 
EXAMINATION  OF. 

See  Evidence.  24. 

RoGHUNiv.  Empress  ..I.  L.  Bep. 
9  Gal  455. 

CLAIM  TO  PBOPEBTY  ATTACHED. 

Valuation  of — for  Purposes  of  Jurisdiction. 

See  JurUdiction.  10. 11. 12. 

PURSHOTAM  V.    DhONDU I    L. 

Bep.  6  Bom.  582. 

Vishnu  v.  Narsingrav I.  L. 

Bep.  6  Bom.  584. 

MUTTAMBIAL  V.    ChINNAMA I. 

L.  Bep.  4  Mad.  220. 

CLAIM  OF  BIGHT. 

See  Biot.  2. 

Appavu  v.  Queen... I.  L.  Bep.  6 
Mad.  246. 
CLOSE  HOLIDAY. 

Limitation  Expirin|r  on. 

See  Limitation.  38.  40.  41.  42. 

Baghchin  v.  Mathura I.  L. 

Bep.  4  AU.  480. 

NlJABUTOOLLA  V.  WaZIR I.  L. 

,  Bep.  CaL  910. 

Nachiyappa  v.  Ayyasami...I.  L. 

Bep.  5  Mad.  189. 

Thir  Singh  v.  Venkataramier«. 

I.  L.  Bep.  8  Mad.  92. 

CO-DEFENDANTS,     DECISION      BE- 
TWEEN. 
See  Bes  Judicata.  22.  29. 

Shadal  V'  Amin-ul-Lah...I.  L. 
Bep.  4  AU.  92. 

BiSSORUP  9*  GORACHAND L  L. 

Bep.  9  Cal.  120. 
COEBdON. 

See  Compromise.  4. 

SUBBRAMANIA  V.  VeNKATA...L  L. 

Bep.  6  Mad.  254. 

COIN    NOT    AN    INSTBXTMENT    OF 
GAMING. 
See  Gambling.  1. 

Impx.  V,  VITHAL...L  L.  Bep.  6 
Bom.  19. 

COLLECTION      CHABGES,     AGBEE- 
KENT  TO  FAY. 
See  Landlord  and  Tenant.  28. 
Mahombdv.  JAM0O...L  L.  Bep. 
8  Cal.  780. 


COLLECTOB'S  OBDEB   UNDEB  BUT- 
WABA  FB0CEEDING8. 

Revision  of. 

See  Beviaion,  Fower  of  High  Court 
as  Court  of.  1. 

D1ANUT...IO  CaL  Bep.  14. 

COMMISSION   TO    EXAMINE      WIT- 
NESS. 

—  Criminal  Case. 
5^^  Evidence:  4.  4a. 

Empress  9.  Bal  Gangadhar...I. 

L.  Bep.  6  Bom.  286. 

Empress  v.  Connell...L  L  Bep. 

8  Cal.  896. 

See  Pardanashin  Woman.  1. 

Farid-un-Nissa  ..I.  L.  Bep.  5 
All.  92. 

COMMISSIONEB   TO   EXAMINE   AC 
COUNTa 

Remuneration  of — Dismissal   of  Suit  for 

Failure  to  Pay. 

See  Procedure — CiviL  7. 

Raqava  v.  VEDANTA...I.  L.  Bep. 
8  Mad.  259. 

COMMISSIONEB    FOB   TAKING    AC- 
COUNTS. 

1. Suit  for  Fees  of.']  Where  a  Com- 
missioner was  appointed  by  a  Court  under  S  i^ 
of  Act  VIII.  of  1859,  to  take  accounts  at  the 
request  of  the  plaintiffs,  and  his  costs  were  not 
prepaid,  and  the  defendant  was  ordered  by  the 
decree  to  pay  the  costs  of  the  suit,  but  the  costs 
of  the  Commissioner  were  not  provided  for  in 
the  decree: — 

Held^  in  a  suit  by  the  Commissioner  against 
the  plaintiffs,  at  whose  request  he  had  been  ap- 
pointed, that  they  were  liable  to  pay  his  re- 
muneration.    CrOPALARATNAMAYYAR      v.     BUPA 

Narasimma  Nayudu L  L.  Bep.  4  Mad. 

899, 1882.     Turner,  C.J.,  and  M.  Ayyar,  J. 

COMMITMENT,   WABBANT  OF. 

—  Signature  of. 
5(P^  Procedure-*Criminal.  46. 

Subramanya  v.  Queen I.  L. 

Bep.  6  Mad.  896. 
COMMITTAL. 

Discharge  by  Magistrate  after— on  Charge 

of  Adultery. 
See  Procedure— Criminal.  19. 

Emprbss  V*  JANGBIR...I.  L.  Bep. 
4  All.  150. 
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COMMITTAL  ON  EVIDENOE  TAKEN 
IN  ABSENCE  OF  ACCX78ED. 

&^  Procedure— Criminal.  48. 

Empress  v.  Sagambur...12  Cal. 
Bep.  120. 

COMMITTAL,      EX-PABTE     OBDEB 
FOB. 

See  Procedure— Criminal.  46. 

Queen  v*.  Kanjamalai L  L. 

Bep.  6  Mad.  872. 

COMMITTAL    FOB   FALSE   CHABGE 
WITHOUT    EXAMINING    COM- 
PLAINANT'S WITNESSES. 
See  Procedure— Criminal.  20. 

Empress  v.  Bhawani...L  L.  Bep. 
4  AIL  182. 

COMMITTAL    BY   PBESIDENCY  MA- 
0ISTBATE. 

—  Application  to  Quash. 

See  Procedure— Criminal  82. 

Charoo  Chunder I.  L.  Bep. 

0  Cal.  897. 

COMMITTAL  WITHOUT  EXAMINING 
WITNESS  FOB  PBOSECUTION. 
See  Procedure — Criminal.  6. 

Queen  v.  Chinna...I.  L.  Bep.  4 
Mad.  227. 

COMMITTAL    WITH0T7T     JTJBISDIC- 
TION. 
See  Procedure— Criminal.  48. 

Empress  ?;.  Alim  Mundle 11 

CaL  Bep.  66. 

COMMITTEE  OF  TEMPLE. 

—  Resignation  by  Member  of. 

See  Act  ZX.  of  1868,  §  8. 1. 

Tiruvengada  V,  Rancayyangar. 
LL.  Bep.  6  Mad.  114. 

COMMITTEE   OF  TEMPLE,  SUIT  BY. 

*—  Against      Dismissed     Dkarmakarta      for 
Temple  Property. 

See  Act  XZ.  of  1868,  §  14.  2. 

Virasami  v.  Subha  Rau L  L. 

Bep.  6  Mad.  64. 

-^—  Leave  of  Court. 

See  Act  XX.  of  1868,  §  14. 1. 

PUDDOLABH  V.  RAMGOPAL...L    L. 

Bep.  9  CaL  183. 


COMMON  CABBIEB. 

See  Carrier. 

^—  Duration  of  Liability  of. 

See  Bill  of  Lading.  1. 

British  India  S.  N.  Co.  v.  Hajee 

Mahomed I.  L.  Bep.  8 

Mad.  107. 

—  Limitation  to  Suit  against. 

See  Bill  of  Lading.  1. 

British  India  S.  N.  Co.  v.  Hajee 

Mahomed I.  L.  Bep.  3 

Mad.  107. 

COMPANY. 

•— ^  Bill    of    Exchange    drawn    by   Managing 
Agent  in  Name  of. 
See  Principal  and  Agent.  8. 

Oriental  Bank  v.  Baree  Tea 
C0...I.  L.  Bep.  9  Cal.  880. 

—  Director,  Advance  by,  for  Purposes  of  Com- 

pany. 

5^^  Company.  2. 

— •  Directors,  Power  of,  to  Borrow  and  Mort- 
gage. 
See  Company.  2. 

Directors'  Refusal  to  Register  Transfer  of 

Shares. 
5^^  Indian  Companies' Act  Z.  of 
1866  ,  §  84. 1. 
Luchmee  Chand...I.  L.  Bep.  8 
Cal.  817. 

Dissolution  of.  • 

See  Company— Winding  up,  1. 
Carwar  Company... I.  L.  Bep.  6 
Bom.  640. 

—  Liquidator,  Power  of. 

See  Company— Winding  up.  2. 

Fleming    S.    &   W.   Co.. ..I.  L. 
Bep.  7  Bom.  404. 

—  Transfer  of  Business — Dissentient  Share- 

holder— Notice  of  Dissent. 
See  Company— Winding  up.  2. 
Fleming   S.   &   W.   C0....L  L. 
Bep.  7  Bom.  404. 

Transfer  of  Shares — Refusal  of  Directors 

to  Register. 
See  Indian  Companies' Act  Z.  of 
1866}  §  84. 1. 
LucHMEB  Chand  ...L  L.  Bop.  8 
Cal.  817. 
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!• Winding  up — Power  of  Directors  and 

Secretary  to  Borrow  and  Mortgage — Unallotted 
Shares — Principal  and  Agent  —  Undisclosed 
Principal^Act  IX,  of  iS72,^^  230,  233,  234.] 
By  the  Memorandum  and  Articles  of  Association 
of  the  New  Fleming  Spinning  and  Weaving 
Company,  Nursey  Kessowji  was  appointed  Se- 
cretary, Treasurer  and  Agent  of  the  Company, 
with  power  to  enter  into  such  contracts  as  he 
might  think  proper  for  the  Company.  The 
Articles  of  Association  also  conferred  on  the 
Directors,  and  on  the  Secretary,  Treasurer  and 
Agent,  power  to  raise  or  borrow,  in  the  name  or 
otherwise  on  behalf  of  the  Company,  such  sums 
of  money  as  they  from  time  to  time  might  deem 
expedient,  either  by  way  of  sale  or  mortgage 
of  the  whole  or  any  part  of  the  property  of  the 
Company,  or  by  bonds,  debentures  or  promissory 
notes,  or  in  such  other  manner  as  they  deemed 
best,  and  to  secure  the  repayment  of  any  money 
so  borrowed,  to  make  and  carry  into  effect  any 
arrangement  they  might  deem  expedient  by 
conveying  or  assigning  any  property  of  the 
Company  to  trustees  or  otherwise. 

Clause  6  of  the  Articles  of  Association  provided 
that  the  allotment  of  so  many  shares  in  the 
original  capital  as  should  not  be  required  for 
the  purpose  of  paying  for  the  property,  business, 
and  g^ood-will  of  the  Fleming  Spinning  and 
Weaving  Company  as  mentioned  in  the  Memo- 
randum of  Association,  and  as  had  not  been 
allotted  at  the  date  of  the  registration  of  the 
Articles,  should  be  vested  in  the  Directors,  who 
should  have  power,  at  their  absolute  discretion, 
to  allot  all  or  any  of  such  shares  in  such  manner 
and  to  such  persons  as  they  should  think  fit. 

On  the  3 1st  October  1878,  the  Directors  passed 
a  resolution  "  that  the  unallotted  shares  should 
be  filled  up  into  the  jiame  of  Nursey  Kessowji, 
who  is  empowered  to  mortgage  them  at  a  fair 
rate  of  interest  to  enable  him  to  obtain  funds 
for  the  use  of  the  Company." 

On  the  nth  November  1878,  A,  advanced  the 
sum  of  Rs.  1,00,500  on  the  terms  contained  in 
a  Gazerati  writing,  signed  by  Nursey  Kessowji, 
in  which  the  latter  acknowledged  the  receipt  of 
the  money  and  agreed  to  repay  it  in  three  months, 
handing  over  as  security  335  shares  in  the  New 
Fleming  Spinning  and  Weaving  Company.  As 
an  additional  security,  ^4.,  when  advancing  the 
ksan,  obtained  from  Kessowji  Naik  a  personal 
guarantee  to  pay  in  the  event  of  the  loan  not 


COTiaANY—contd, 

being  satisfied  according  to  the  terms  of  the 
instrument  executed  by  Nursey.  After  the  loan 
was  made,  but  without  Kessowji  Naik's  know- 
ledge, it  was  agreed  between  A,  and  Nursey 
Kessowji  that  the  time  for  the  payment  of  the 
loan  should  be  extended  to  six  months.  In 
December  1878,  Nursey  Kessowji  became  insol- 
vent,  and  on  the  28th  of  that  month  a  petition  to 
wind  up  the  New  Fleming  Spinning  and  Weav- 
ing Company  was  presented. 

In  reply  to  a  letter  to  the  Company,  written  by 
A:s  solicitors  on  the  30th  December,  stating 
that  Nursey  Kessowji  had  obtained  the  loan  on 
behalf  of  the  Company,  and  asking  whether  the 
fact  appeared  on  the  Company's  books,  they  re- 
ceived a  reply  signed  by  "  Kessowji  Naik, 
Director,"  stating  that  the  loan  appeared  in  the 
Company's  books  in  ^.'s  name. 

An  order  having  been  made  to  wind  up  the 
Company,  A.  gave  notice  to  the  Official  Liqui- 
dators of  his  claim  against  the  Company  for 
the  money  advanced  to  Nursey  Kessowji. 

He  subsequently  sued  Kessowji  Naik  to  en- 
force his  guarantee,  but  failed  on  the  ground  of 
the  variation  of  the  terms  of  the  loan  ;  and  he 
now  claimed  to  rank  as  a  creditor  of  the  Com- 
pany in  the  winding  up  :— 

Ifeldf  1st,  that  the  Board  of  Directors  had 
power,  under  the  Memorandum  and  Articles  of 
Association,  to  authorize  Nursey  Kessowji  to 
borrow  money  for  the  purposes  of  the  Company 
on  the  security  of  the  unallotted  shares  ;  and 
that  as  a  matter  of  fact  they  had  done  so. 

2ndly,  that  when  A,  advanced  the  money  to 
Nursey  Kessowji  he  was  led  to  believe  that 
Nursey  was  obtaining  it  on  behalf  of  the  four 
Mill  Companies  of  which  Nursey  was  Secretary, 
Treasurer,  and  Agent,  but  that  he  was  not  aware, 
and  was  not  informed,  for  which  of  those  Com- 
panies the  loan  was  obtained,  and  that  the  money 
was,  in  fact,  advanced  to  Nursey  as  to  an  agent 
for  an  undisclosed  principal. 

3rdly,  that  A.,  when  he  discovered  that  the 
money  was  obtained  for  the  New  Fleming 
Spinning  and  Weaving  Company,  was  entitled 
to  claim  against  the  Company,  and  to  rank  as  a 
creditor  of  the  Company  for  the  amount  ad- 
vanced to  Nursey  with  interest  from  the  date 
of  the  loan  to  the  date  of  the  presentation  of 
the  petition  to  wind  up  the  Company.     Purma. 

NANDAS  JiVANDAS    V.  CORMACK I.  L.    Rep. 

6  Bom.  826, 1880.    Baylfy^  J. 
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2. Power  of  Directors  to  Borrow  and 

Mortgage — Ratification — Advances  by  Directors 
/or  Purposes  of  Company^  Under  the  Articles 
of  Association  of  a  limited  company,  the  direc- 
tors had  power,  from  time  to  time,  as  they  might 
see  Ht,  without  any  previous  sanction  from  the 
shareholders,  to  borrow  any  sum  of  money  not 
exceeding  Rs.  50,000  on  the  bill,  bond,  note  or 
other  security  of  the  Company,  on  such  terms  as 
they  might  think  proper ;  and  had  power,  with 
the  sanction  of  a  special  resolution  of  the  Com- 
pany  previously  obtained  at  a  general  meeting, 
to  borrow  a  sum  of  money  not  exceeding  in  the 
whole,  together  with  the  Rs.  50,000,  the  sum  of 
Rs.  1,00,000. 

/if.,  a  Director  of  the  Company,  advanced  sums 
of  money  to  the  Company  for  the  necessary 
purposes  of  the  Company,  amounting  in  1879  to 
over  Rs.  80,000.  No  previous  sanction  was 
given  to  any  of  these  advances.  On  the  4th 
October  1879,  ^'^  extraordinary  general  meeting 
of  the  shareholders  was  held,  at  which  a  resolu- 
tion was  passed  sanctioning  a  mortgage  to  K» 
of  the  whole  of  the  Company's  property,  except 
a  certain  garden,  to  secure  the  payment  to  him 
of  a  sum  not  exceeding  Rs.  1,00,000  for  ad- 
vances already  made,  and  to  be  made,  and 
interest  at  7  per  cent.  This  resolution  was  con- 
firmed on  the  i6th  October,  and  the  mortgage 
was  executed  on  the  22nd  December  1879.  ^^ 
the  Company  being  ordered  to  be  wound  up,  K, 
advanced  a  claim  for  Rs.  1,20,787 : — 

Heldf  that  the  question,  whether  the  provi- 
sion in  the  Articles  of  Association  limiting  the 
power  of  the  Directors  to  borrow  money,  render- 
ed illegal  and  irrecoverable  as  against  the  Com- 
pany all  advances  made  by  K.  previous  to  the 
1 6th  October  1879,  depended  on  whether  the 
advances  so  made  could  be  regarded  as  a  bor- 
rowing by  the  Directors  within  the  meaning  of 
the  Articles.  If  they  were,  there  was  certainly 
some  difficulty  in  saying  that  the  Directors  had 
any  power  to  contract  the  loans,  or  that  the 
loans  were  ever  legally  ratified  by  the  Company. 
But  there  is  a  distinction  between  loans  which 
a  Company  is  empowered  to  raise  under  its 
borrowing  powers,  and  debts  which,  in  meeting 
its  current  liabilities  and  in  the  actual  carrying 
on  of  its  affairs,  the  Company,  or  its  agents  on 
its  behalf,  have  contracted,  and  the  advances 
made  by  K.  did  not  amount  to  a  borrowing  by 
the  Directors  within  the  meaning  of  the  Articles. 


COMPANY— r£?n/rf. 

In  re  Cefn  Cilcen  Mining  Co,  (L.  R.  7  Eq.  %S) 
and  Waterlow  v.  Sharp  (L.  R.  8  Eq.  501) 
followed. 

Heldf  also,  that  the  borrowing  powers  confer- 
red by  the  Articles  of  Association  justified  a 
mortgage,  the  object  of  which  was  in  part  to 
cover  previously  incurred  liabilities.  Thb  Medla 

Tea  Co.,  Kernot  v,  Walton I.  Ii.  Bep.  9 

Cal.  14, 1882.  Garth,  C.J.,  and  Cunningham^  j. 

COMPANY— WINDING  TIP. 

1. Dissolution^  Order  for ,  of  Company 

Winding  up  under  Supervision  —  Voluntary 
Winding  up — Official  Liquidator — Act  VI.  of 
1882,  5$  i6o,  186,  187.  195.]  So  far  as  the 
Court  does  not  interfere,  a  winding  up  of  a 
Company  under  supervision  remains  essentially 
a  voluntary  winding  up  ;  but  the  Court  in  a 
winding  up  under  supervision  has  full  authority 
to  interfere  and  to  exercise  to  any  extent  the 
power  which  it  might  have  exercised  if  an  order 
had  been  made  for  winding  up  the  Company  by 
the  Court. 

As  a  general  rule  a  winding  up  under  super- 
vision should  be  terminated  m  the  same  manner 
as  a  purely  voluntary  winding  up,  i.e.,  under 
5f  186,  187  of  the  Companies'  Act  VI.  of  1882. 
Though  the  Court  may  have  the  power  urtder 
$  195  to  make  an  order  dissolving  a  Company 
in  the  course  of  winding  up  subject  to  its  super- 
vision, and  there  may  be  cases  in  which  the 
Court  may  think  it  expedient  to  exercise  such 
power,  yet  such  cases  must  be  exceptional,  and 
can  only  occur  when  the  Court  has  deemed  it 
proper  to  carry  on  the  winding  up  under 
supervision  in  a  manner  such  as  closely  to  ap- 
proximate to  a  winding  up  by  the  Court.  The 
ordinary  rule  is  the  other  way. 

The  term  "  Official  Liquidator  "  in  §  160  does 

not  include  the  Liquidator  in  a  winding  up'under 

supervision.    In  re   The    Carwar    Company, 

Limited  (in  Liquidation)  ...  I.  L.  Rep.  6  Bom» 

640,1882.    Latham,]. 

2. Voluntary  Winding  up — Transfer 

of  Business-^Dissentient  Shareholder — Notice 
of  Dissent,  Requirements  of  —  Voluntary 
Liquidator,  Power  of —  Award  —  Arbitration — 
Failure  to  make  Award — Second  Arbitration — Act 
X,  of  i%f/i,  S  175.]  In  the  construction  of  such 
an  Act  as  the  Indian  Companies'  Act  X.  of  1866, 
the  Courts  in  India  must  be  guided,  as  far  as 
possible,  by  the  current  of  English  decisions,  on 
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the  varioas  parts  of  the  English  Companies' 
Acts,  but  must,  at  the  same  time,  be  careful  not 
to  dog  the  interpretation  and  application  of 
tbe  Act  with  unnecessary  refinements  and  tech- 
nicalities  not  made  impecatiTe  by  the  plain  words 
of  the  Act. 

Applying  these  principles  to  the  construction 
ci  i  17$  oi  Act  X.  of  1866  to,  and  following 
In  re  Union  Bank  of  Kingston^upon-Hull  (L. 
R.  13  Ch.  D.  808),  a  notice  by  a  dissentient 
shareholder,  who  objects  to  a  resolution  for  the 
voluntary  winding  up  of  a  Company  and  the 
transfer  of  its  business  and  property  to  another 
Company,  and  empowering  the  liquidator 
appointed  for  that  purpose,  to  carry  out  the 
transfer,  must  not  only  express  the  shareholder's 
dissent  from  the  proposed  conversion,  but  must 
go  on  to  say  what  he  desires  the  liquidators  to 
do.  But  as  no  particular  form  is  prescribed,  it 
is  enough  if  the  dissentient's  wish  is  brought 
home  to  the  liquidators'  minds.  If  a  dissentient 
shareholder  does  not  send  a  notice  strictly  in 
accordance  with  the  requirements  of  \  175,  he 
may  lose  his  right  to  insist  on  being  bought 
out  in  the  manner  contemplated,  but  that  does 
not  necessarily  preclude  the  liquidators  from 
yielding  to  him  what  he  has  lost  the  right  to 
insist  on.  If  the  liquidators,  accepting  a  techni- 
cally defective  notice  as  sufficient,  make  an 
ofifer  to  buy  his  interest,  the  dissentient  share- 
holder may  accept  it,  and  when  he  accepts  it,  the 
Kquidators  must  be  held  to  it. 

It  is  withia  the  powers  of  the  liquidators  to 
waive  the  informality  of  a  notice  on  behalf  of 
the  Company. 

Tbe  right  of  a  dissentient  shareholder 'who 
1m9  elected,  under  f  175  and  the  following  sec- 
tions, to  have  the  value  of  his  interest  determined 
Vf  arWtratioa,  is  not  confined  to  a  single  fe- 
ferenoeto  arbitration,  and  it  not  extinguished  by 
tlie  expiry  without  an  award  having  been  made 
of  tiM  time  liflMted  by  such  reference  for  making 
aa  award. 

\  In  sudi  a  case  the  dissentient  shareholder, 
•slese  tiMre  are  leasoat  in  the  particular  case  for 
lefMiiig  it,  it  entitled  to  a  second  reference  to 
arbitratioo  for  the  purpose  dk  arriving  at  a 
definite  result  in  the  shape  of  an  award.  In  r§ 
Thb  Flymino  S«  and  W.  Co.,  Limitbd,  in 
LigviDATioif...L  L.  Bap.  7  Bom.  494)  1883. 

W€it%Ti^  Scott,]]. 

IS 


OOMPBHaATION. 

1# Vexatious    Complaint  —  Act  X.   of 

1872,  §  209.]  Compensation,  under  §  309  of 
the  Criminal  Procedure  Code,  Act  X.  of  1873, 
may  be  awarded,  though  the  accused  has  been 
tried  and  acquitted  under  f   211.    Number  v. 

Ambu L  L.  Bep.  6  Had.  881, 1882. 

AT.  Ayyar  and  Tarrant ^  JJ. 

S.  —  To  Innocent  Purchaser  of  Stolen 
Property-Act  X.  of  1872,  f  308.]  It  is  not  com- 
petent to  a  Magistrate,  under  f  308  of  the  Cri- 
minal  Procedure  Code,  Act  X.  of  1872,  to  award 
compensation  to  the  innocent  purchaser  of 
stolen  property  out  of  the  fine  imposed  on  the 
thief  on  his  conviction.    Queen  v.  Alexander 

Rbddon I.  L.  Bep.  6  tfad.  286, 1883. 

M,  Ayyar,  J. 

8.  —  Act  X,  of  1872,  S  209 — Summons 
Case.']  Where  the  complaint,  and  examination 
of  the  complainant  and  the  evidence  offered 
for  the  prosecution  show  that  the  offences 
committed  by  the  accused  (if  any),  are  of- 
fences not  triable  under  Chapter  XVI.  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  the 
magistrate  has  no  power,  on  discharging  the 
accused,  to  award  them  compensation  from  the 
complainant  under  §  209  of  that  Code,  though 
he  may  have  issued  summonses  to  them  to 
answer  a  charge  for  an  offence  triable  as  a  sum- 
mons case.  SoMU  v.  The  Queen. ..L  L.  Bep. 
6  Had.  816, 1888.     Turner,  C.J. 

G0MFEH8ATION  FOB  LAND  TAKEH 
FOB  PUBLIC  P17BP08E8. 
See  Abatement  of  Bent.  1. 

Peari  v.  Audhiraj 10  Cal. 

Bep.  626. 
— —  Apportionment  of. 

See  Abatement  of  Bent.  2. 

Uma  Sunker  v.  Tarini  Churn  .. 
11  Gal.  Bep.  367. 

Apportionment  of— Second  Appeal. 

See  Appeal— CiviL  43. 

Atri  v.  Arno 12  CaL  Bep. 

400. 

COXPBVBATIOK  FOB  LAHDTAXBH 
FOB  PUBLIC  PXrBPOSEB,  SUIT 
FOB. 
See  Juriadiotion.  48. 

Venkata  v.  KRISHIIASAM1...I.  L. 
,     Bep.  6  Mad.  844. 
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C0MP0X7ND  INTEBE8T. 
See  Interest.  6. 

SURJIVA    V.    SiRDHARRY L    L. 

Bep.  9  CaL  Sd6. 
OOlCPOtTNBINa  OFFENGB. 

1. Aci  X.  of  1872,  §  zio^Penal  Code, 

J  5  323,  352 — Voluntary  Hurt — Criminal  force — 
Withdrawal  of  Complaint,"]  Complainant  alleged 
that  he  had  been  seized  by  the  hands  and  legs, 
thrown  on  the  ground,  slapped,  thumped  and  slip- 
pered on  the  chest  by  three  persons,  one  of  whom 
gave  a  knife  to  another  with  directions  to  stab 
the  complainant : — 

Held,  that  the  complaint  disclosed  a  case  of 
hurt,  and  that  f  210  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  did  not  justify  the  Magis- 
trate in  allowing  the  complaint  to  be  withdrawn. 

Sambasivanna  v.  Bhogappa I.  L.  Bep.  6 

Had.  878, 1888.     M,  Ayyar  and  Tarrant,  J  J. 

C0MPB0MI8B. 

S^Dekkhan  AgrioulttiristB'  Be- 

Uef  Act  XVn.  of  1879,  §  44. 

1. 

Lakhmichand  v.  Arjuna...L  L. 

Bep.  6  Bom.  77. 

^—  Agreement  to — Mode  of  Enforcing. 

Seedvil  Procedure  Code,  Act  ZIV. 
ofl882,  §876. 1. 

RUTTONSEY  9.  POORIBAI I.  L. 

Bep.  7  Bom.  804. 

—  of  Appeal. 

See  Bes  Judicata.  84. 

Vythilinga  v«  Vi]ayathammal. 
L  L.  Bep.  6  Mad.  48. 
— —  Coercion. 

See  Compromise.  4. 

—  Consideration. 

See  Compromise.  8. 4. 

—  of  Decree. 

See  Execution  of  Decree.  21. 21a. 

Ganga  9.  MuRU...L  L.  Bep.  4. 

AU.  240. 

Sita  Ram    v.    Dasrath...!.  L. 

Bep.  6  AIL  492. 

—  of  Decree — Execution — Limitation. 

See  Iiimitation.  141. 

—  Family  Arrangement. 

See  Compromise.  2. 

Sham  Karan   v.    Piari...!.  Ii. 

Bep.  6  Aasoa. 


C0KFB0KI8E— am/<i. 

—  by  Guardian  ad  Litem* 

See  Compromise.  1.  la. 

— —  by  Hindu  Widow,    Effect  of,  on  Rerer* 
sioners. 
See  Limitation.  124. 

Sheo  Narainv.  Khurgo......10 

CaL  Bep.  887. 
— —  Minor — Suit  on  Behalf  of. 
See  Compromise.  1.  la. 

—  Mistake  of  Law. 

See  Compromise.  2. 

—  by  Mortgagee    and     Mortgagor— Breach 

by  Mortgagor   —    Mortgagee's  Ri|^t  to 
Fall  Back  on  Mortgage. 
See  Mortgage.  22. 

Dhondha  v.  MEOHU...I.  L.  Bep. 
4  AU.  889. 

1.—-  By  Guardian  ad  Litem,  on  behalf  tf 
Infant-- Act  X.  of  iZTI,  5  462.]  The  provisions 
of  S  462  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  ^c  intended  to  protect  the  interests  of 
minors,  and  declare  that  no  guardian  ad  litem 
shall  enter  into  any  compromise  without  the 
leave  of  the  Court,  and  by  implication  require 
the  Court  to  consider  whether  the  proposed 
compromise  should  be  sanctioned.  The  circum- 
stance that  the  Court  has  passed  a  decree  on  the 
alleged  compromise  is  not  a  substantial  com- 
pliance with  the  provisions  of  \  46a. 

When  it  is  brought  to  the  notice  of  the  Court 
that  the  compromise  has  not  received  its  sanction, 
the  Court  ought  to  set  aside  the  decree.    Raja- 

GOPAL      TaKKAVA      NaIKER     «.      MuTTUPALEM 

CHETTI...I.  L.  Bep.  8  Mad.  108,  1881. 
Turner,  CJ.,  and  Innes,  J. 
la.—-  Of  Suit  by  Minor^Sanciion  of 
Courts.']  Where  a  compromise  of  a  suit  is  en- 
tered into  on  behalf  of  an  inhxit  party  to  the 
suit,  the  approval  of  the  Court  of  the  compro- 
mise must  be  express,  and  cannot  be  implied 
from  the  subsequent  passing  of  a  decree  in 
accordance  with  the  terms  of  the  compromise* 
Without  such  express  approval  by  the  Court, 
the  compromise  will  not  bind  the  infant,  and 
the  decree  passed  in  accordance  therewith  will 
be  set  aside  at  his  instance.  Rajagopal  Takkaya 
Naiker  v.  Subramnnya  Ayyar  (I.  L.  Rep.  3.  Mad. 
103)  followed.  Sharat  Chunder  Ghosb  v. 
Kartik  Chunder  Mitter...!.  L.  Bep.  0  CaL 
810, 1888 ;  12  CaL  Rep.  468.    Prinsep  and. 

O'Kineafyf  J], 
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S.  — —  Consideration^Mktake  of  LaW'^Act 
IX*  ^1871,  $  20 — Family  Arrangement — Estop- 
pel  ^Agreement  to  Alter  Lav  of  Succession'^ EX' 
pectancy^  Agreement  to  Convey*"]  A,,  a  Hindu, 
died,  leaving  four  sons,  the  children  of  two  wives, 
the  plaintiff  being  the  son  of  one  wife,  and  the 
defendant  and  his  brothers,  the  sons  of  the 
other.  Disputes  having  arisen  as  to  the  shares 
in  A,*s  property  to  which  the  brothers  were 
entitled,  a  compromise  was  effected  between  the 
plaintiff  and  the  defendant  for  himself  and  as 
guardian  of  his  minor  brothers  (the  defendant 
himself  having  at  that  time  only  lately  attained 
his  majority),  by  which  it  was  agreed  that  ^.'s 
estate  should  be  equally  divided  among  the 
brothers,  and  that  if  any  of  the  brothers  should 
die  without  issue,  his  share  should  be  equally 
divided  among  the  survivors.  The  defendant's 
brothers  having  died,  the  plaintiff  sued  to  en- 
force the  compromise  and  for  a  half  share  of 
their  estate  in  accordance  therewith. 

The  defendant  contended  that  an  uncon. 
sdonable  advantage  had  been  taken  of  his  youth 
and  inexperience,  that  the  agreement  was  in. 
valid,  and  was  not  supported  by  any  considera- 
tion. 

No  evidence  was  given  of  any  fraud  having 
been  practised  or  undue  advantage  having  been 
taken  :— 

Held,  that  the  plaintiff  was  entitled  to  a 
decree.  The  settlement  of  the  dispute  was  the 
mutual  consideration  between  the  parties.  As- 
suming that  the  defendant  was,  at  the  time  of 
the  compromise,  labouring  under  a  mistake  of 
law  regarding  the  rights  of  the  contending 
parties,  still  mistake  of  law  was  not  a  ground  for 
setting  aside  a  contract,  especially  of  a  family 
arrangement.  Nor  could  the  compromise  be 
impeached  on  the  ground  that  a  special  rule  of 
succession  was  laid  down  by  the  parties,  or  that 
it  was  a  conveyance  of  an  expectancy  ;  it  was 
merely  an  agreement  between  expectants  to 
divide  a  particular  property  in  a  certain  way  on 
the  happening  of  a  particular  contingency,  an 
agreement  which  would  be  enforced  by  a  Court 
of  Equity,  and  which  was  not  contrary  to 
Hindu  law.  And  whatever  might  have  been  the 
result  of  the  question  that  had  arisen  between 
the  plaintiff  and  the  defendant's  brothers,  it  did 
not  lie  in  the  defendant's  mouth  to  say  that  the 
contract  was  not  binding  because  he  had  ex- 
ceeded his  authority  as  guardian  of  his  minor 


brothers  in  entering  into  it.  Ram  Nirunjun 
Singh  v.  Pravaq  Singh...!.  L.  Bep.  8  Gal. 
I884  1881 ;  10  Gal.  Bep.  66.    Mitter,  and 

Maclean,  J  J. 

8.  — —  Assignment  Pending  Suit — Act  X, 
of  '877,  {  yj2'-'Appeal  from  Order  Rejecting 
Application  to  Amend  Plaint.'}  The  *'  cases  of 
assignment,  creation  or  devolution,"  contemplat- 
ed by  i  372  of  the  Civil  Procedure  Code,  Act 
X.  of  1877^  are  those  in  which  the  "  person  to 
whom  such  interest  has  come  "  must  be  arrayed 
on  the  same  side  in  the  suit  as  "  the  person  from 
whom  it  has  passed, "  and  a  compromise  in  a 
suit  for  land,  between  the  plaintiff  and  one  of 
the  defendants,  whereby  the  latter  consents  to  a 
decree  being  given  to  the  former  for  half  the 
land,  is  not  a  *'case  of  assignment"  of  an 
interest  in  such  land  within  the  meaning  of  that 
section. 

An  order  rejecting  an  application  to  amend  a 
plaint  is  not  appealable.    Ra   ua  Prasad  Singh 

v.Rajbnora  Kishore  Singh I.  L.  Bep.  6 

AIL  209,  1883.     Tyrrell  and  Mahmood,  jj. 

4.  — -  Coercion-^ Act  IX.  of  1872,  f  15— 
Onus  Probandi — Consideration.']  On  the  death 
of  the  first  plaintiff's  adoptive  father,  who  was 
separate  from  his  brother  the  defendant,  the 
latter  disputed  the  validity  of  the  adoption,  and 
interfered,  and  would  not  allow  the  first  plain- 
tiff, a  minor,  to  perform  the  obsequies  of  the 
deceased.  The  widow  of  the  deceased  was 
anxious  to  secure  the  conduct  of  the  ceremonies 
free  from  molestation  or  disturbance,  and  at  the 
instance  of  mutual  friends,  who  assembled  to 
compose  matters,  it  was  arranged  that  the  de- 
fendant should  allow  the  ceremonies  to  be  per- 
formed by  the  first  plaintiff  unmolested  on 
condition  of  the  latter,  through  his  guardian, 
executing  an  absolute  deed  of  sale  of  half  the 
family  house,  and  that  the  second  plaintiff,  who 
was  performing  the  funeral  ceremonies  on  behal 
of  the  minor  son,  should  give  a  security  bond  to 
the  defendant.  Sixteen  days  afterwards  the 
mother  and  guardian  of  the  plaintiff  executed  a 
deed  of  sale  of  one-half  of  the  family  house  in 
favour  of  the  defendant,  and  the  second  plaintiff 
executed  an  indemnity  bond  to  the  defendant, 
binding  himself  to  get  the  sale  ratified  by  the 
first  plaintiff  on  his  attaining  his  majority. 

In    a  suit  by  the    plaintiff    to  cancel  these 
documents  :— 
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Held,  that  the  defendant's  brother  being 
separated  from  him,  the  widow,  if  there  had 
been  no  adoption,  would  have  been  the  proper 
person  to  perform  the  funeral  ceremonies  ;  the 
defendant,  therefore,  was  a  trespasser  at  the 
funeral  pyre,  and  could  have  had  no  lawful 
ground  of  interfering  with  the  funeral  cere- 
monies. If,  therefore,  it  could  have  been  shown 
that  those  unlawful  acts  had  been  done  with  the 
intention  of  inducing  the  plaintiff  to  enter  into 
the  documents  sought  to  be  cancelled,  and  that 
the  documents  were  in  consequence  executed, 
the  defendant's  acts  would  have  amounted  to 
coercion  under  $  15  of  the  Contract  Act  IX.  of 
1872,  and  the  contract  would  be  voidable. 

But  it  was  obvious  that  the  real  dispute  was 
about  the  adoption,  and  the  documents  were 
executed  to  purchase  an  admission  by  the  defend- 
ant  of  the  validity  of  the  adoption  and  the  aban- 
donment, by  the  defendant,  of  his  reversionary 
claims  after  the  widow's  death.  The  defendants' 
acts  could  not  have  operated  to  induce  the 
executing  of  the  documents  sought  to  be  can- 
celled. There  was  ample  time  for  consideration, 
and  the  distress  of  mind  caused  by  those  acts 
was  no  longer  operating  at  the  date  of  their 
execution. 

If  it  were  alleged  or  shown  that  the  defendant 
was  aware  of  the  adoption  as  a  fact,  and  had 
no  reason  for  disputing  its  validity,  there  would 
be  ground  for.  saying  that  there  was  no  consi- 
deration for  the  obligations  entered  into  by  the 
plaintiifs,  but  the  plaintiffs  were  bound  to  show 
that  there  was  no  reasonable  ground  for  the  de- 
fendant's opposition,  and  therefore  no  reasonable 
grounds  for  their  promises  when  that  opposition 
was    withdrawn.      Subbramania      Ayyan    v. 

Vbnkata  Rayar I.  L.Bep.-  6  Mad.  264. 

1888.    Innes  and  Kindersley,  J  J , 

COMPUTATION  OP   VALtTE  OP   IN- 

TEBEST    CREATED  IN    IMMO- 

VABLE  PBOPEBTY. 

See  Registration.  17. 18. 18a.  18b. 

Kattamuri    v.     Padalu...!.    L. 

Rep.  6  Mad.  119. 

Sadogapa  9.    Dorasami...!.   L. 

Rep.  6  Mad.  214. 

Habib-ullah  9.  Nakchbd...!.  L. 

Rep.  6  All.  447. 

Tiyageraja   v.     Ramanujam...I. 

L.  Rep.  6  Mad.  422. 


CONCEALMENT     OF 
PACTS. 

See  Principal  and  Surety.  8. 

Secrbtary  or  State  v.    Nila- 

MEKAM...I.  L.  Rep.  6  Mad. 

406. 

C0NCT7RRBNT        JXmOMSNTS      ON 

aiTESTION  OP  PACT. 

5«e  Practice— Privy  Council.  2.3. 

Venkateswara  «.  Shbkhari...X«. 

R.8I.  A.  148;I.  L.Rep. 

8  Mad.  884. 

Jaimungul  v.  M0KHUN...IO  CaL 

Rep.  eil. 

CONDITION^  GIPT  WITH. 

See  Mahomedan  Law—WilL  1. 

Prince  Suleiman  v.  Dorab  Au... 

L.  R.  8  L  A.  117  ;  I.  Ii. 

Rep.  8  Cal.  1. 

See  Condition   in    Restraint  of 

Alienati<m.  1. 

Anantha  v.  Nagamuthu...!..  Ii. 

Rep.  4  Mad.  200. 

CONDITION  PRECEDENT. 
See  Contract.  6.  18. 

ViRASAMI      V.      RaMASAMI...L  Ii. 

Rep.  8  Mad.  87. 
Carlisles  and  Co.  v.  Ricknauth. 
I.  L.  Rep.  8  Cai  809. 
S^^  Mortgage.  48. 

SiDH  Gopal  v.  Ajudhia L  L. 

Rep.  6  AU.  892. 

CONDITION     IN      RESTRAINT    .OP 
ALIENATION. 

1.  —  Grant  to  Brahmans — Perpetuities — 
Religious  Endowment,"]  It  is  a  general  rule 
of  jurisprudence  that  where  an  estate  in  fee  is 
given,  a  condition  in  restraint  of  alienation  is  a 
condition  repugnant  to  the  nature  of  the  grant, 
and,  as  such,  inoperative.  There  can  be  no 
doubt  on  general  principles  that  when  property 
is  transferred  absolutely,  it  must  be  transferred 
with  all  its  legal  incidents,  and  that  it  is  not 
competent  to  the  grantor  to  sever  from  the  right 
of  property  incidents  which  the  law  inseparably 
annexes  to  it,  and  thereby  to  abrogate  the  law 
by  private  agreement. 

According  to  Hindu  law  a  restraint  against 
alienation  in  a  deed  of  gift  of  land  absolutely  to 
Brahmans  is  inoperative. 
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Where  a  Hindu  donor,  though  lor  religious 
motives,  creates  an  estate  secular  in  its  nature, 
it  does  not  stand  on  the  same  footing  with  a 
religious  endowment  which  is  ordinarily 
^ezemptfrom  the  rule  as  to  perpetuities.  Anantha 
TncTHA  Chariar  v.  Nagamuthu  Ambalaga- 

UN X  I..  Bep.  4  Mad.  2O0»  1881. 

M.  Ayyar  and  Tatranti  JJ. 

3.-^—  Mulgeni  Tmure — Letts§  with  Con* 
difion  tigainst  AlienaHon'-^PitbKc  Policy'^ 
Transf^of  Property  Act  IV,  of  l882,55  10,  12, 
t02 — Bteack  of  Covenant.']  A  clause  in  a 
Urgent  lease  stipulating  that  the  lessee  was 
not  to  let  the  land  be  sold,  or  attached  and  sold 
in  satisfaction  of  judgment  debts,  and  that  if  he 
did,  the  landlord  might  take  away  the  land,  and 
give  it  to  others  for  cultivation,  is  not  invalid, 
either  as  being  such  a  restriction  on  alienation 
as  is  repugnant  to  the  Mulgeni  tenure  in  con- 
templation of  law,  or  as  being  opposed  to  public 
policy,  when  the  clause  is  introduced  for  the 
benefit  of  the  lessor. 

If  the  lessee  under  a  lease  containing  such  a 
clause  allows  the  land  to  be  attached  and  sold 
in  execution  of  a  decree  against  him  by  not  tak- 
ing measures  to  satisfy  the  judgment  debt 
there  would  be  a  breach,  both  according  to  the 
letter  and  spirit  of  the  lease.  Doe,  d,  Mitchinson 
V.  Cmrtor  (8  T.  R.  57)  and  Croft  v.  Lumley  (6, 
H.  L.  C  672)  distinguished. 

And  though,  strictly  speaking,  there  would 
not  be  a  breach  of  such  a  clause,  and  a  right  of 
te-entiy  until  the  land  was  both  attached  and 
sold,  yet,  as  an  attachment  by  itself  could  be  of 
no  use  to  the  creditor,  the  debtor  being  already 
by  his  lease  prevented  from  alienating,  and  as 
it  would  be  necessary  even  if  an  attachment 
were  allowed,  to  forbid  the  sale  by  a  concurrent 
order,  an  attachment,  which  under  these  circum- 
stances would  be  futile,  ought  not  to  be  allowed. 
Vyakantraya  1^  Shivrambhat...!.  Ii.  Bep.  7 
Bom.  25691888.     SargentX-yt^Ti^Melmll,], 

8.  — —  Lease  to  Undivided  Hindu  Family 
•iM  —  Partition  —  Vohmtary  Alienation  — 
Bremeh  of  Covenants-Sale  in  Execution  of  De» 
<r»r— Mn^feni  Tenure.^  The  plaintiff  leased 
certain  lands  by  a  Mulgeni  ckitH,  to  the  first 
defendant,  who  was  then  living  in  union  with 
his  brothers  the  second  and  third  defendants, 
and  acting  as  manager  ol  the  family.    The  lease 


CONDITIOK     IN     BB8TBAIHT     OF 
AUBMATIOV-c^ff^ 

contained  a  clause  that  the  mulgenidar  had  no 
right  to  transfer  by  mortgage,  gift,  sale  or  other- 
wise, but  there  was  no  clause  providing  for  the 
forfeiture  of  the  lands  on  breach  of  the  covenant. 
The  brothers  subsequently  became  divided  in 
estate,  and  the  land  was  partitioned  between 
them.  The  share  of  the  first  defendant  was  sold 
at  an  execution  sale  to  the  fourth  defendant^  an^ 
that  of  the  second  defendant  was  sold  by  private 
sale  to  the  fifth  defendant. 

The  plaintiff  now  sued  to  recover  the  land,  on 
the  ground  that  the  breach  of  the  stipulation 
against  alienation  had  worked  a  forfeiture,  and 
for  one  year's  rent,  claiming  the  whole  of  it  from 
the  first  defendant : — 

Heldf  following  Vyakantraya  v.  Shivrambhat 
(I.  L.  R.  7  Bom.  256),  that  the  restriction 
against  alienation  was  valid,  but  extended  only 
to  an  alienation  by  the  act  of  the  lessee,  and 
afforded  no  ground  for  impeaching  the  title  of 
the  fourth  defendant,  to  whom  the  alienation  was 
by  act  of  law  and  not  of  the  lessee.  And 
though  the  sale  to  the  fifth  defendant  was  in 
breach  of  the  covenant,  yet  there  being  no  clause 
of  forfeiture  or  re-entry  in  the  lease,  the  plaintiff 
was  not  entitled  to  recover  the  land  from  any 
of  the  defendants,  but  must  confine  himself  to 
such  relief  as  the  breach  of  the  covenant  not  to 
alienate  might  afford  him  in  damages. 

Heldf  also,  that  the  first  three  defendants  were 
severally  Uable  for  the  entire  amount  of  the 
rent,  the  lease  having  been  taken  by  the  first 
defendant  for  the  benefit  of  the  undivided 
family,  and  the  plaintiff  not  having  been  a  party 
to  the  partition  between  the  brothers,  nor  had 
he  recognized  the  fourth  and  fifth  defendants  as 
his  tenants  in  their  place.  Tamaya  v.  Timapa 
GANPAYA...I.  L.  Bep.  7  Bom.  282,  1888. 
Sargent,  C.J.,  and  Melvill,  J. 

CONDinOH     IN     BE8TBAINT     6F 
ALIENATION  OB  PABTITION. 

See  Hindu  Law— Will.  5. 

Cally  Nath  v.  Chundbr  Nath. 

I.  L.  Bep.  8  Cal.  878;  10 

CaL  Bep.  207. 

See  Landlord  and  Tenant.  86. 

Svbbaaaya  v.    Krishna... L  L. 

Bep.  61Cad.l68. 

See  Limitation.  24b. 

HSMANQINI  V,  NOBIN    ChAND...L 

L.  Bep.  8  CaL  788. 
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COKDITIOH     IN     BE8TBAINT     OF 
AUENATIOV    OB   PABTITION 

— conid. 

5^^  Mahomedan  Law— Gift.  4.  6. 

Kasimv.  Sharif.un-Nissa...I.L. 

Bep.  5  AIL  286. 

Nasirv.  SuQHRA...!..  L.  Bep.  5 

AU.  606. 

CONBITIOK,  T7NBEA80KABLB. 

See  Bill  of  Lading.  1. 

B.  I.  S.  N.  Co.  V.    Hajbb  Maho- 

MED...L  L.   Bep.  8  Had. 

107. 

CONDinOKAL  ADOPTION. 

See  Hindu  Law— AtLoptiOQ.  10. 

LakSHMANA    v.    LAKSHMI...I.    L. 

Bep.  4  Mad.  160. 

COKDITIONAL  BALE. 

—  Executed  after  1858 — Redemption. 

See  Mortgage.  10. 

Ramasamiv.  Saiiiyappanayakam. 
LL.  Bep.  4  Mad.  179. 

—  Gahan  Lahan  Qause — Redemption. 

See  Mortgage.  36.  46. 

Kanayalal  v.  Pyarabai...!.  L. 

Bep.  7  Bom.  189. 

Masulali  v.  GUNDU...L  L.  Bep. 

6  Mad.  889. 

■         Pre-emption— Limitation. 

See  Limitation.  69.  70.  71. 

Nath  Prasad  v.  Ram  Paltan...!. 

L.  Bep.  4  AU.  218. 

Rasik  v.  Gajra]...L  L.Bep.  4 

All.  416. 

Prag  Chaubey  v.  Bhajan  ..I.  L. 

Bep.  4.  Aa  991. 

See  Pre-emption.  9. 

ASHIKV.    MATHURA...L   L.    Bop. 

6  AIL  187. 
CONBOKATIOK  OF  ADULTEBY. 
See  Divorce.  2. 

PSREIRA  V.  PEREIRA...I.    L.  Bop. 

6  Mad.  118. 
CONFESSION. 

Admission  of  Criminating  Circumstance  to 
Police. 

See  Evidence.  1. 

Imp.  v.  Pandharinath L  L. 

Bep.  6  Bom.  84. 


GONFES8ION-rofi^<f. 

— -  to  Caste  Panchayat  under  Threat  of  Ex- 
communication. 
See  Confession.  1. 
— -  of  Co-Accused. 

5^^  Evidence.  8. 

Empress  V.  Daji...L  L.  Befp.  6 
Bom.  288. 

Examination  of  Accused   in    Absence  oC 

Co-Accused. 
See  Evidence.  2. 

.  Empress  v.  Lakshman I.  L* 

Bep.  6|Bom.  124. 
— —  Examination   of   Accused    in    Narrative 
Form. 
See  Examination  of  Accused.  1. 

MuNSHi  Sheiich L  L.  Bep* 

8  OaL  616. 
— •  Imperfectly  Recorded. 
See  Confession.  8. 
5^^  Evidence.  8. 

Empress  «.  Daji...L  L.  Bep.  6 
Bom.  288. 
— -  Inducement — Threat  of  Excommunication 
from  Caste. 
See  Confession.  1. 

—  to  Police,  Discovery  of  Facts  from. 
5;?^  Confession.  2. 

1, Ad  Lof  1872,  S  2^— Confession  to 

Panchayat  Caused  by  Threat  of  Excommunica" 
tion^  A  confession  of  an  offence  made  by  an 
accused  person  to  the  Panchayat  of  the  caste 
to  which  he  belongs  will  not  become  inadmis- 
sible against  him  on  his  trial  for  such  offence, 
under  $  24  of  the  Evidence  Act  I.  of  18729  merely 
because  the  confession  was  made  in  consequence 
of  a  threat  of  excommunication  from  caste  if  he 
did  not  confess  ;  but,  as  far  as  possible,  the  exact 
words  used  by  the  accused  must  be  proved,  and 
the  questions  and  matters  in  regard  to  which 
they  were  said ;  it  is  not  sufficient  to  corroborate 
the  evidence  of  an  accomplice,  or  to  support 
the  conviction  of  the  accused,  to  prove  by  the 
evidence  of  the  Panch  that  the  accused  '*  con- 
fessed'' or  "  admitted"  the  offence.    Empress  v. 

Mohan  Lal L  L.  Bep.  4  AIL  46, 1881. 

Spankie  and  TyrteU,  JJ. 

S. To  Police— Act  L  of  1872,   ^  25— 

27.]  An  accused  person  while  in  the  custody 
of  the  police  on  a  charge  of  murder,  gave  a 
police  officer  a  knife  saying  that  it  was  the 
weapon  with    which    he  had   committed   the 
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C0N7E88I0K— a?n/<;. 

inarder*  He  also  said  he  had  thrown  down  the 
anklets  at  the  scene  of  the  murder,  and  would 
point  them  out.  Next  day  he  accompanied  the 
police  officer  and  others  to  the  place  where  the 
•dead  body  had  been  found}  and  produced  the 
anklets. 

Held,  by  Stuart,  C.J.»  that  the  confession 
made  at  the  time  the  accused  gave  up  the 
Icnife  could  not  be  used  against  him,  but  that 
the  deposition  of  a  witness  who  had  deposed 
to  the  above  stated  facts  was  evidence  to  prove 
tiiat  the  accused  had  made  a  statement,  and 
produced  a  certain  knife  from  his  person,  also 
■as  proving  that  the  accused  had  thrown  down 
the  anklets  at  the  scene  of  the  murder,  and  had 
offered  to  produce  them  ;  also  as  proving  that 
the  accused  repeated  his  statement  the  next 
morning,  and  conducted  the  police  to  the  place 
where  the  body  had  been  found,  and  produced 
the  anklets. 

By  arm^A/,].— That  the  statements  of  the 
accused  were  not  admissible  in  evidence 
against  him  at  all,  being  confessions  to  a  police 
•officer,  and  nothing  having  been  found  in  con- 
sequence thereof,  as  it  was  by  the  accused's  own 
«r/,  and  not  from  any  information  given  by  him, 
that  the  anklets  were  obtained.  Empress  v. 
Pancham I.  L.  Bep.  4  AIL  198, 1882. 

8. ActX,  */i872,  §{  12a,  193,  346— 

Act  X,  ef  1882,  s\  342,  364.]  A  confession 
made  by  an  accused  person  to  a  magistrate 
competent  to  hold,  and  actually  holding  the 
preliminary  enquiry  into  the  charge  against  the 
accused  with  a  view  to  committal,  though  re- 
corded  before  any  evidence  has  been  taken, 
must  be  regarded  as  falling  within  5  193  of 
the  old  or  {  342  of  the  new  Code  of  Criminal 
Procedure,  and,  as  such,  governed  by  the  reser- 
vations contained  in  ^  346  of  the  old  or  \  364 
of  the  new  Code,  and  is  admissible  in  evidence, 
thon^rh  there  is  no  certificate  that  the  magis- 
trate believed  the  statement  was  voluntarily 
made,  and  though  it  is  not  recorded  in  the  form 
of  question  and  answer.  Empress  v,  Anuntram 
Singh  (I.  L.  R.  5  Cal.  954)  followed.   Empress 

f.  Yakub  Khan I.  L.  Bep.  6  AIL  263, 

188a,  Stuart,  C.J.,  and  Straight,  J. 

COVFIBXATION  OF  GRANT. 
See  J>aae.  1. 

Pvrmandas.mL  L.  Bep.  7  Bom. 
109. 


CONFIRMATION 
BITIT  FOB. 


OF     P08SBBSI0N, 


—  Failure  to  Prove  Possession,  but  Proof  of 
Title. 
See  Fractice— CiviL  21. 

Amir  Hoosein  v.    Imambandi  ... 
11  CaL  Bep.  448. 

Champu  v.  Uma  Dai 11  CaL 

Bep.  461. 

CONFISCATION    OF    FOBEBT     PRO- 
DUCE. 
See  Forests  Act  VII.  of  1878. 1. 
Empress  v.  Nathu...I.  L.  Bep. 
4  AU.  417. 

CONFISCATION  FOB  BEBELLION. 

Ste  Limitation.  28. 

ViZlARAMARAZU   V.  SECRETARY  Or 

STATB...I.  L.  Bep.  6  Mad. 
91. 

CONFUSION    OF    BOUNDABIEB    B7 
TENANT. 
See  Landlord  and  Tenant.  40. 
DuGAPPA  V.  V1DHIA...L  L.  Bep* 
6  Kad.  268. 

CONSENT  DECBEE  AGAINST  HEIB 
OF  DECEASED  liAHOMEDAN 
NOT    BINDING     ON     ABSENT 


See  Mahomedan  Law— Liability 

of  Heir  for  Debts  of  An. 

cestor.  8. 

SiTANATH  V.  Roy  Luchmiput  .11 

CaL  Bep.  268. 

CONSIDEBATION. 

See  Compromise.  2. 4. 

Ram  Nirunjun  v.  Prayag  Singh. 
L  L.  Bep.  8  CaL  188. 

SUBBRAMANIA  V.  VENKATA...L   L, 

Bep.  6  Mad.  254. 
See  Contract.  19. 

Samuel  ti;  Ananthanatha...L  L. 
Bep.  6  Mad.  851. 

— —  Immoral — Past  Co-habitation. 
See  Contract.  9. 

DhIRAJ    KuAR  v.  BIKRAMAJIT...I. 

L.  Bep.  8  AIL  787. 
— —  Inadequacy  of. 

See  Contract.  2. 

Mir  Azimudin  v.  Zia-ul-Nissa... 
I.  L.  Bep  6  Bom.  809» 
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—  Mutual  Promises. 

&«Gontraci.  6. 

ViRASAMI  V.  Ramasami L  L. 

Sep.  8  Xad.  87. 

—  Onus  Probandi. 

Smc  ICakomodan  Law— Bight  of 
Creditor  of  I>«cMM6d  Maho- 
medan  to  Follow  Estate, 

Narsingh  Dassv.  Najmooddin.., 
I.  L.  Bep.  8  Cal.  20. 
See  Onus  Probandi.  5. 

Marund  9.  BAHORI...I.  L.  Bep 
8  All.  824. 

Recital  of--Parol  Evidence  to  Contradict. 

See  Evidence.  6. 

VaSUDBVA  «.  NARA8AMMA...I.  L. 

Bep.  6  ICad.  6. 

for  Renunciation  of  Share  by  Parcener. 

See  Hindu  Law— Partition.  9. 
Appa  v.  RANGA...I.  L.  Bep.  6 
Had.  71. 

Stranger  to,  Right  of,  to.  Enforce  Contract. 

See  Contract.  8. 

VeNKATA  v.  VENKATARAIIAYA...L 

L.  Bep.  4  Kad.  187. 
Sff  Party  Wall.  1. 

CoovBRji  V.  BHIMJI...L  L.  Bep. 
6  Bom.  628. 

COKSTBUCTIOK  OP  AGBEEMENT. 

General  Words  Following  Particular. 

See  Contract.  18. 

Carlisles  and  Co.  v.  Ricknauth. 
L  L.  Bep.  8  Cal.  809. 

, Life  Estate. 

Sftf  English  Law.  1. 

Mithibai  ».  L1MJI...I.  L.  Bep.  6 
Bom.  151. 
COlVSTBUCnOV  OP  DEEIX 

. /^biguity— Reference  to  Another  Deed 

to  Explain. 
S^OonstmotionofBeed.  2. 

— -  General  Word*  in  Compromise  or  Release. 
See  Construction  of  Deed.  8« 

Subsequent    Conduct,   and    Surrounding 

Circumstances,  Evidence  of,  to  Aid. 
See  Kokurrorri  Qara.  1. 

MUSST.        BlLASMONI     «.      RajAH 
ShRO  PERSHAD...L.  B.  9   L 

A.  88;  L  L.  Bep.  8  Cal 
664 


C0V8TBUCTI0K  OP  mSESD-^onfd. 

1*  —  Ambiguiiy — Certom  est  quod  cer- 
tum  Reddi  Potest]  One  of  two  grantees  of  cer- 
tain villages  from  Government,  and  who  bad 
divided  the  villages  between  themselves,  eze- 
cuted  a  deed  in  favour  of  his  brother  in  the 
following  terms : — "  As  in  lieu  of  legal  services 
rendered  by  me,  the  Government  has  kindly 
granted  zamindari  villages  to  roe  in  perpetuity, 
therefore  I  have  fixed  an  annual  aIlow«nce  of 
Rs.  too  out  of  the  profits  of  the  said  village  lor  my 
elder  brother":— 

Heldf  that  though  the  names  of  the  villages 
which  had  been  granted  to  the  executant  were 
not  mentioned  in  the  deed,  3ret  there  being  n<T 
uncertainty  as  to  the  property  granted  by  Gov- 
emment,  the  maxim  cerium  est  quod  cerium  * 
reddi  poiesi  applied,  and  that  there  was  no  such 
ambiguity  in  the  deed  as  rendered  the  charge 
created  by  it  invalid,  Deofii  v.  Piiamber  (1.  L.  R. 
I  All.  275)  distinguished,  Roe  Manik  Chand 
V.  Beharee  LaU  (N.-W.  P.  H.  C.  Rep.  1870,  p. 
263)  followed.  Kanhia  Lall  it.  Muhammao 
HussAiN  KHAN...L  L.  Bep.  6  AIL  11,  1882. 
Brodhursi  and  Makmoodt  J  J. 

2. Ambiguiiy    Explained   by  Another 

Document — Ancient  Document — Act  /.  of  1872,. 
f  §  II,  32.]  In  a  suit  to  recover  possession  of' 
certain  land  under  a  grant  from  the  Rajah  of 
Pachete,  on  the  ground  that  the  grant  was  prior 
to  the  grant  from  the  same  grantor  under  which 
the  defendants  claimed  to  hold,  it  appeared  that 
the  plaintiffs'  grant  was  dated  «  25th  Falgoon 
in  the  year  16" : — 

Heldy  that  the  meaning  of  the  words  ^  in  the 
year  16"  might  be  shown  by  reference  to  another 
grant  signed  by  the  same  officer,  from  which  it 
appeared  that  the  "  year  37"  meant  the  37th 
year  of  the  then  Rajah  of  Pachete,  and  that  it 
corresponded  with  11 86  B^S.,  the  latter  docu- 
ment being  produced  front  proper  custody,  and 
purporting  to  be  more  thaa  30  years  old,  and 
a  statement  in  it  of  a  relevant  fact  being  therefore 
admissible  under  §$  II  or  32  of  the  Evi&nce 
Act  I.  of  1872.  EguiTABLE  Coal  Co.  v.  Gai«bsh 
Chondss  BANBKJES...9  CaL  Bep.27i9, 1881. 
Cunningham  and  Prinsep,  JJ. 

8. Release--**  All  Present  and  Future 

Liabilities"  *  Compromise.]  General  words  used 

in  a  deed  of  compromise  or  in  a  release  must 

be  confined  to  matters  of  the  same  nature,  and 

I  focming  part  of  the  transaction  which  the  par- 
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ties  had  in  view.     Lbblanund  Sing  v.  Hamid- 
cx>DiN LL.  Bep.  8  All.  576,1882. 

Cunningham  and  Field,  JJ. 

COKSTBTJCTIOir  OF  SANAD. 

— —  Grant   to  A.  and  his  Children,   without 

Restriction  of  Names,  in  order  that  they 

may  pray  for  Perpetuity  of  Government i 

See  Mahomedan  Law—Wakf.  2. 

Sayad      Mahomed     v.     Sayad 

G0BAR...I.  L.  Rep.  6  Bom. 

88. 

CON0TBUCTION  OF  STATXTTE. 
See  Hindu  Law— Will.  4. 

AlANGAMONJORI  V,  SONAUONI...I. 

X<.  B^p.  8  Gal.  157,  637  ; 
9  GaL  Bep.  121. 

— —  Conferring  Powers. 

5^  Gonstruction  of  Statute.  2. 

— -«  Debates  in  Council — Staten>ent  of  Objects 
and  Reasons. 

See  Gonstruction  of  Statute.  4.5. 
5a.  5b. 

— —  Directory  or  Imperative  Words. 

See  Bombay  Act  VI.  of  1873.  2. 
JosHiv.  DakorMunicipauty...!. 
L.  Bep.  7  Bom.  899. 
See  Gonstruction  of  Statute.  6. 
See  Jurisdiction.  83. 

Ram  Prasad  v.  Dina  Kuar  ..I. 
L.  Bep.  4  AU.  515. 

of  Doubtful  Meaning— Usage. 

5^  Gonstruction  of  Statute.  3. 

Fiscal  Statute. 

See  Madras  Act  HX  of  1871^  §  58. 

1. 

Vice-President,  &c.,  Cuddalore 

V  Nelson  ...  I.  L.  Bep.  3 

Mad.  129. 

See  Stamp.  11. 

Empress  v.  Soddanund  ...I.   L. 
Bep.  8  Gal.  259. 

-^—  of  Limitation— Retrospective  Operation. 
See  Limitation.  4.  39. 

Khushalbai  v.  Kabhai I.  L. 

Bep.  6  Bom.  26. 
Ram  Gobind  v,  Denobundhu...9 
Gal.  Bep.  281. 
14 


GONSTBUGTION  OF  STATXTTB-cowirf. 

—  Objects  and  Reasons,  Statement  of. 

See  Gonstruction  of  Statute.  4.  5. 
5a.  5b. 

Penal  Statute. 

See  Excise.  8, 

Empbess  v.  Kola... I.  L.  Bep.  8 
Gal.  214. 

Policy  of  Legislature. 

See  Gonstruction  of  Statute.  5. 

—  Preamble. 

See  Gonstruction  of  Statute.  1. 

Relating  to  Procedure. 

See  Execution  of  Decree.  11. 

Papa     v,     Anantarama...!.    If. 
Bep.  8  Mad.  98. 
See  Limitation.  8a.  4.  39. 

Bbhary   9.    G0BERDHUN...L    L. 

Bep.  9  GaL  446. 

Khushalbai    v.  Kabhai...L   L. 

Bep.  6  Bom.  26. 

Ram  Gobind  v.  Denobundhu...9 

Gal.  Bep.  281. 

See  Procedure— GriminaL  44- 

Srinivasachari  «.  Queen  ,.1.  L. 
Bep.  6  Mad.  336. 

Repeal  by  Implication. 

5^^  Transfer  of  Appeal— GriminaL 
1. 
SiTHAPATHi     V.    Queen. ..L    L. 
Bep.  6  Mad.  32. 

—  Retrospective  Operation. 

See  Excise.  1. 

Brito  v.  Secretary  of  State...!. 
L.  Bep.  6  Bom  25L 

1, Preamble,']     In  Hari  Bhanji  v.  The 

Secretary  of  State  for  India  in  Council,  I.  L. 
R.4  Mad.  344,  Innes,  J.,  at  p.  351,  referring 
to  the  preamble  of  Bengal  Regulation  III.  of 
1793,  said  :  **  It  may  be  said  that  according 
to  the  well-known  rule,  the  preamble  cannot  be 
construed  as  part  of  the  enactment,  and  that 
what  the  law  was  does  not  therefore  appear 
from  it.  But  it  is  admissible  as  a  historical 
record  to  show  the  policy  deliberately  laiddowq 
at  that  period." 

S.  C.  under  Jurisdiction.  3. 
And  Principal  and  Agent.  1, 

2. Conferring  Powers.']    In  construing 

an  Act  conferring  powers,  it  must  be  assumed 
that  the  terms  conferring  the  powers  have  been 
used  in  their  ordinary  sense,  unless  there  is 
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-something  in  the  context  which  warrants  the 
inference  that  the  terms  were  not  used  in  that 
^nse,  and  that  an  artificial  construction  was 
intended.  Per  Cur,  in  Srinivasa  Ayyangarv. 
The  guBEN.X  L.  Bep.  4  Mad.  898, 806, 
1881.  Turner,  CJ.,  and  M.  Ayyar,  J. 
S.  C  under  Penal  Code,  §  172. 1. 

3,  Of  Dombiful  Meaning  —  Optimus 

Legis  tnterpresConsuetudo.]  Where  a  legislative 
measure  of  doubtful  meaning  has,  for  several 
years,  received  an  interpretation,  which  has 
generally  been  acted  on  by  the  public,  Courts 
of  Justice  should  be  very  unwilling  to  change 
that  interpretation,  unless  they  see  cogent 
reasons  for  doing  so.  And  this  applies  more 
strongly  where  the  measure  relates  not  to  any 
general  principle  of  law,  but  to  some  technical 
or  fiscal  rule,  such  as  the  registration  of  docu- 
roents,  and  where  the  interpretation  which  has 
been  put  on  the  measure  is  in  ease  of  the  gene- 
ral public.  Prokash  Chundbr  Dass  v,  Tara- 
CHAND  DASS..,!  L.Bep.  9  Cal.  82,  1882; 
12Cal.Bep.l.  F.B. 
S.  C  under  Begistration.  27. 

4. Debates  in  Council  cannot  he  Con- 

sidered  to  Aid  m.]  In  Thanga  Karupa  Nadan 
V.  Armuga  Nadan,  I.  L.  R,  S  Mad.  383,  Innes^ 
C.J.,  discussing  the  question  of  the  construction 
to  be  put  on  f  539  of  Act  X.  of  1877  by  the 
light  of  the  alteration  made  by  the  correspond- 
ing section  in  Act  XIV.  of  1882,  said:  "We 
weie  referred  to  the  objects  and  reasons  of  the 
alteration  (as  stated  in  the  Legislative  Council) 
in  proof  that,  &c.  It  is  not  admissible,  however, 
to  consider  what  is  said  in  the  course  of  the 
debates  in  the  Legislative  Council. " 

6, Policy  of  Legislature — Debates  in 

Council — Statement  of  Objects  and  Reasons.'] 
Per  liahmoodf],'^**  In  considering  the  arguments 
addressed  to  us  as  to  the  policy  of  the  Rent  Act, 
I  think  we  are  bound,  as  much  as  Courts  of 
Justice  in  England,  to  recognise  the  rule  of 
construction  which  prohibits  judges  from  taking 
into  consideration  the  history  of  an  individual 
clause  in  an  Act,  or  the  policy  of  Government 
with  reference  to  any  particular  legislation* 
Nor  can  we,  in  interpreting  the  Act,  seek  any 
help  from  the  statement  of  objects  and  reasons 
whi6h  accompanied  the  Bill,  nor  from  the 
debates  in  the  Legislative  Council,  or  any  other 
proceeding  which  preceded  the  passing  of  the 


COKST&tTCTIOH  OF  8TATUTB— fon/il. 

Act.  We  are  no  doubt  at  liberty  to  consider 
the  general  state  of  the  law  which  prevailed 
in  pari  materia  prior  to  the  enactment  of  any 
statute  under  consideration.  Gopal  Pandey  v. 
Parsotam  DAS...I.  L.  Bep.  5  All.  121, 136, 

1882. 
S.  C.  under  Landlord  and  Tenant. 
29. 

5a. Debates  in  Council.']    In  Chunilal 

Panalal  v,  Bomanji  Mancherji  Modi,  I.  L.  R.  7 
Bom.  310,  Birdwood,  J.,  in  considering  the 
question  whether  a  particular  document  ought 
to  have  been  registered,  said : — "  There  can 
be  no  doubt  that  the  intention  of  the  Legisla- 
ture, in  enacting  certain  exceptions  to  §  17  of 
the  Registration  Act  of  1877,  was  to  mitigate 
the  greater  strictness  of  the  requirements  of 
Act  VIII.  of  1 87 1  and  the  earlier  Registration 
Acts.  The  reasons  for  Clause  (A)  were  ex- 
plained in  the  Legislative  Council  when  the 
changes  of  the  former  law  were  under  consi- 
deration. I  refer  to  the  debates  in  Council  not 
for  the  purpose  of  interpreting  the  present 
Act,  which  must  be  construed  on  a  considera- 
tion of  the  language  actually  used  in  it,  but 
only  to  ascertain  what  as  a  matter  of  fact  was 
the  object  which  the  Legislature  had  in  view." 
His  Lordship  then  referred  to  the  remarks  of 
Sir  C  Hobhouse  and  Mr.  Cockerell  made 
respectively  on  the  introduction  and  a  motion 
for  an  amendment  of  the  Act,  and  said — "  It 
appears,  therefore,  that  the  framers  of  the 
present  Act  intended  that  the  registration  of 
such  documents  as  the  bargain  paper  in  the 
present  case  should  not  be  compulsory.  I  think 
that  effect  has  been  given  to  that  intention 
sufficiently,  if  not  very  clearly,  by  the  language 
used  in  CI.  h.  of  §  17  of  Act.  III.  of  1877." 
S.  C.  under  Begistration.  80a. 

5b. Debates  in    Council—First  BiU."] 

In  Re  Waller,  I.  L.  R.,  6  Mad.  430,  M,  Ayyar,  J., 
said  : — "  It  seems  to  me,  however,  that  where 
there  is  an  apparent  absurdity  in  a  legis- 
lative enactment,  we  are  not  at  liberty  to  treat 
it  as  altogether  inoperative,  but  that,  on  the 
other  hand,  we  should  endeavour  to  ascertain 
the  intention  of  the  Legislature  as  far  as  pos- 
sible, and  to  place  such  a  construction  as  would 
execute  that  intention.  I  do  not  think  that  we 
are  entitled  for  this  purpose  to  look  at  the  debate 
in  the  Legislative  Council,  or  at  the  first  bill 
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that  was  published,  neither  oT  which  is  part  of 
Act  XV.  of  1S63,   nor  <^any  other  Act  in  pari 

S.  C  Qiidier  Insolvency.  10. 

6»  —  Directory  or  ImptroHve  Words."] 
Discussing  the  question  whether  the  provisions 
of  f  492  of  the  Criminal  Procedure  Code,  Act 
X.  of  1^2,  were  imperative  or  directory  only, 
PUldt  J^  said— The  Code  does  not  in  express 
language  say  what  shall  be  the  consequence  of 
not  attending  to  the  exact  provisions  of  the 
section,  and  it  has  been  said  that  where  the 
Legblature  has  expressed  no  intention  on  the 
point,  that  intention  should  be  imputed  to  it 
iHsich  is  most  proper,  and  it  must  be  that  which 
is  most  consistent  with  reason  and  with  due 
fegaid  to  convenience  and^  justice. 

lo  applying  this  principle  it  has  generally 
been  con»dered  that  where  the  prescriptions  of 
a  Statute  relate  to  the  performance  of  a  public 
duty,  they  are  to  be  understood  as  instructions 
merely  forthe  guidance  and  government  of  those 
oa  whom  the  duty  is  imposed,  in  other  words, 
they  are  to  be  considered  as  directory  merely, 
and  not  imperative,  unless  the  Legislature  has 
noed  negatiye  or  other  words  showing  an  inten- 
tion to  treat  tiie  manner  of  the  performance  as 
essential  to  the  validity  of  the  Act,  or  unless  the 
Statute  confers  a  special  authority  which  must 
be  strictly  followed;  Abasbe  Begum  v.  Umda 
KHANUM...L  L.  Bep.  8  Cal.  724^.  1882. 
S.  C.  und^  Secuzity  to  Keep  the 
Peace.  4. 

COH8TB17CTIVE  TBTJBT. 

Sm  Creditors'  Trust  Deed.  1. 

MtANICKCHANDV.   ARBUTHNOT...!. 

L.  Bep.  4  Mad.  404. 
Si»  limitation.  23. 

ViZIARAMARASU  V.  SECRETARY  OT 

STATB...I.  L*  Bep.  6  Mad. 
01. 

1  •  — —  CO'Sharers  oftandr-'Salefor  Arrears 
ef  Rent — Purchase  by  Defaulting  Co'sharer.']  The 
plaintiffs  and  defendant  were  joint  holders  of  a 
durpatni,  the  plaintiffs  holding  a  four-annas 
share  each,  and  the  defendant  an  eight^nnas' 
share.  Default  in  payment  of  rent  having  been 
■Hide  b)r  an  three,  the  pahUdar]  brought  a  suit 
asd  dbtained  a  decree  for  arrears. 


The  plaintiffs  alleged,  but  failed  to  prove,  that 
time  for  payment  having  been  given  by  the 
patnidar^  they  were  prepared  to  pay  their  share- 
of  the  decree  on  the  date  up  to  which  time  for 
payment  had  been  given,  and  that  the  defend- 
ant had  fraudulently  represented  to  them  that 
he  also  would  have  his  sliare  ready  to  make  pay- 
ment on  that  date  with  the  intention  of  pre- 
venting them  from  raising  the  whole  amount  ' 
necessary  to  satisfy  the  decree  and  prevent  the 
sale,  but  that  he  had  at  the  last  moment  declared 
his  inability  to  pay,  sotbat  the  durpatni  was  sold 
in  execution,  at  which  sale  the  defendant  became 
the  purchasec  In.  a  suit  by  the  plaintiffs  to 
recover  their  shares  from  the  defendant  :— 

Heldt  that  had  the  plaintiffs  established* tKe 
case  set  up  ■  by  them,  there  would  have  been  a 
case  of  actual  fraud  entitling  them  to  relief ;  but 
they  had  failed  to  make  out  that  case,  and 'the 
sole  question  was  whethet  because  the  plaintiffs 
and  the  defendant  were  co-owners  of  the  darfatni 
before  the  sale,  the  defendant,  purchasing  at 
the  execution  sale,  must  be  taken  to  have  pur- 
chased for  himself  and  his  co-sharers. 

The  doctrine  that  where  persons  occupjring  a 
fiduciary^  relation  to  others,  have  renewed  leases 
or  otherwise  acquired  property  for  themselves, 
taking  advantage  of  their  fiduciary  position  to 
do  so,  cannot  be  permitted  to  take  the  benefit 
thus  acquired,  but  must  be  regarded  as  con. 
stniotive  trustees  for  those  towards  whom  they 
occupy  a  position  of  trust,  was  inapplicable  to 
the  present  case.  Co-sharers  in  immovable  pro- 
perty in  India  do  not  occupy  the  same  position 
towards  each  other  as  partners  under  English 
law. 

The  liability  under  the  decrees  for  rent  was 
joint  and  not  several — but  assuming  what  was 
most  favourable  to  the  plaintiffs,  etx;,  that  they 
ought  to  have  paid  one  moiety  and  the  def^- 
dant  the  other^still,  as  a  matter  of  fact,  the 
plaintiffs  had  not  paid  their  moiety.  Under  the 
circumstances,  therefore,  the*  plaintiffs  coming 
into  a  Court  of  Equity  could*  not  say  that  they' 
had  done  all  they  were  bound  to  do,  and  that  the 
sale  was  due  to  the  laches  of  the  defendant 
alone ;  and  both  parties  being  thus  in  default, 
the  plaintiffs  were  not  entitled  to  succeed.  Ram 
Lall  Mookerjee  ,v.  DbbbndbrNath  Chaxtbro 
JBB...L  lu  Bi^*  8  CaL  8, 1881 ;  0  Cal.  Bep* 
887.    P^insep  and  FiM,  JJ. 
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See  Jurisdiction.  2. 

Empress  v.  Caspar... I.  L.  Bep. 
6  Bom.  479. 

—  Jurisdiction. 

See  Procedure— CriminaL  15. 

SuNDRiAH  V.  Queen...!.  L.  Bep. 
8  Mad.  254. 

1. Committal  for  —  Jurisdiction  of 

High  Courts  in  India-- Act  X.of  1877,  ^  136— 
Procedure.']  Under  the  authority  conferred  by 
the  Charters  of  the  Supreme  Courts  and  con- 
tinued by  their  own  Letters  Patent,  the  High 
Courts  in  India  possess  the  power  of  enforcing 
obedience  to  their  orders  by  committal  for  con- 
tempt. 

As  regards  the  High  Courts  in  India,  the  re- 
medies provided  by  §  136  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  in  cases  of  disobedience 
of  an  order  of  Court  may  be  regarded  as  accu- 
mulative. They  subject  the  offender  to  particu- 
lar liabilities  for  his  contumacy,  but  do  not 
extinguish  the  Court's  power  of  constraining  him 
to  obedience. 

An  application  may  properly  be  made  in 
Court  to  commit  for  contempt  of  an  order  made 
in  Chambers.  Hassonbhoy  v.  Cowasji  Jehan- 
GiR  JASSAWALA...I.  L.  Bop.  7  Boiu.  1,  1881. 

West,  J. 

2.  —  Committal  for  — Jurisdiction  of 
High  Courts  in  India— Act  X.  of  1877,  $  136— 
Appeal-^Construction  of  Statute — Criminal  Pro- 
ceedingJ]  The  rule  of  construction  of  English 
Statutes  that  the  jurisdiction  of  the  superior 
Courts  is  not  to  be  deemed  to  be  taken  away 
except  by  express  words  or  clear  implication,  is 
equally  applicable  to  the  High  Courts  in  India 
in  determining  whether  their  powers  have  been 
taken  away  by  legislation. 

The  High  Courts  in  India  have  the  power  of 
enforcing  obedience  to  their  orders  by  process 
of  contempt,  and  that  power  is  not  affected  by 
4  136  of  the  Civil  Procedure  Code,  Act  X.  of 
1877. 

An  order  of  attachment  for  contempt  is  not 
an  order  made  in  exercise  of  civil  jurisdiction, 
and  does  not  fall  within  the  provisions  of  §  59 1 
of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
and  an  appeal,  therefore,  will  lie  from  such  order 
under  the  provisions  of  §  15  of  the  Letters 
Patent. 


CONTEMPT  OF  COJTKT-- conid. 

But  on  an  appeal  from  an  order  of  commit- 
ment for  disobedience  of  an  order  for  the  pro- 
duction of  documents,  the  Appellate  Court  will 
not  go  behind  the  order,  the  disobedience  of 
which  constitutes  the  contempt  ,*  to  do  so,  would 
be  virtually  to  give  an  appeal  against  the  order 
of  production  of  documents — an  order  not  to 
be  found  among  those  enumerated  in  §  588. 
Navivahoo  «.  Narotamdas  Candas...L  li. 
&ep.  7   Bom.  5,  1882.    Sargent,  CJ.,  and 

UelviU,  J. 

CONTINGENT   DAMAGES   PBOM 
TBEES  PLANTED. 

See  Bight  to  Sue.  31. 

Ram  Lal  v.  Dalganjan I.  L. 

Bep.  5  AIL  869. 

CONTINTXING     BBEACH      07    CON- 
TBACT. 

See  Limitation.  51. 

Buojraj  v.  Gulshan...L  L.  Bep. 
4  Aa493. 

CONTINTJING  NUISANCE. 

—  Obstruction  of  Easement. 

See  Easement.  1. 

PuNjA  Kuvarji  v.  Bai  Kuvar... 
I.  L.  Bep.  6  Bom.  20. 

CONTINUOUS       AND       APPABENT 
EASEMENT. 
See  Easement  2. 

CuARU  V.  D0KOUR1...L  L.  Bep. 
8  Cal  866. 
CONTBACT. 

— —  Agreement  not  to  Appeal. 
S^^EstoppeL  5. 

Protap  Chunder  «.  Arathoon... 
L  L.  Bep.  8  CaL  455. 

—  Alteration  of  Document 

See  the  Cases  under  Alteration   of 
Document 

—  Award  of  Interested  Party,  Agreement  to 

Abide  by. 
See  Contract.  4. 

Bet  paid  at  Defendant's  Request. 

See  Contract.  18. 

—  Breach— Continuing. 

See  Limitatiom  5L 

Buojraj  v.  GuLSHAfr...!.  L.  Bep. 
4  AU,  483. 
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^  Breach  of — Damages,  Measure  of. 

See  Damages.  2. 

Nait  Ram  v,  Shib  Dat...I.    L. 
Bep.  6  All.  288. 

•^—  Breach  —  Jurisdiction — Place  of  Perform- 
ance. 
5^^  Jarisdiction.  5.  6.  7. 

Darragh  v.  Purshotum...!.  L. 
Bep.  4  Mad.  372. 

LlEWHELLIN      v.     CHUMI...I.     L. 

Bep.  4  All.  423. 

Lalljee  V,  HARDEY...L  Ii.  Bep. 

9  GaL  106 ;  11  Gal.  Bep. 

125. 

'       Breach — Liquidated  Damages  or  Penalty. 

See  Interest.  2. 

Vbnoideswara  v.  Chatu..,I.  L. 
Bep.  8  Mad.  224. 

—  Capacity    of    Disqualified    Proprietor  — 

Ward  of  Court. 
See  Contract.  12. 12a. 
See  Mortgage.  24. 

Rai  Balkrishna  V,  MussT.  Mas- 

SUMA...L.  B.  9  L  A.  182  ; 

L  L.  Bep.  5  AIL  142. 

—  Capacity  of  Married  Woman. 

See  Hindu  Law-* Husband  and 
Wife.  1.  2. 

Nahalchand  V,  Bai  Shiva L 

L.  Bep.  6  Bom.  470. 

Narotam  v.  Nanka...L  L.  Bep. 

6  Bom.  478. 

—  Coercion. 

&»  Compromise.  4. 

SuBBRAMANIA  V,  VENKATA...L  L. 

Bep.  6  Mad.  254. 

■         Condition  Precedent, 

5^  Contract*  6.  la 

— —  Consideration. 

See  Compromise.  2.  4. 

Ram  Nirunjun  v.  Prayag  Singh. 
!•  L.  Bep.  8  Gal.  138. 

SUBBRAMANIA  V.  VeNKATA...L  L. 

Bep.  6  Mad.  254. 
5^  Contract.  19. 
See  Hindu  Law— Partition.  9. 

Appav.  Ranga L  L.  Bep.  6 

Mad.  71. 


CONTBACT— r^^n^c^. 

Consideration — Immoral  —  Past  Cohabita- 
tion. 
Subcontract.  9. 

Consideration — Inadequacy. 

See  Contract.  2 

Consideration — Mutual  Promiseii. 

See  Contract.  6. 

Consideration— Onus  Probandi. 

See  Onus  Probandi.  5. 

Makund  V,  BAHORI...L  L.  Bep. 
8  AIL  824. 

Consideration,   Stranger  to,  Right  of  to 

Enforce. 
See  Contract.  8. 
SeeVBxij  WalL  1. 

CoovBRji  V.  Bhim]i...L  L.  Bep. 
6  Bom.  528. 

•  Construction — Printed  Words. 

See  Contract.  15. 

Duress. 

See  Contract.  10. 
See  EstoppeL  5.  - 

Protap  Chundbr  v.  Arathoon... 
L  L.  Bep.  8  Gal.  456. 

Escheat,  Contract  to  Defeat* 

See  Contract.  7. 

to    Execute  Bond  to  Secure    Payment  of 

Money  Due — Suit  for  Money. 
See  Contract.  16. 

—  Expectant  Heir  —  Sale  of  Reversionarf 

Interest. 
See  Contract.  2. 

—  Foreign  State. 

See  Principal  and  Surety.  1. 

Sirdar  Sujan  v.  Ganja  Ram...Ii. 
B.  9  I.  A.  58. 

by  Government  to  Grant  Proprietary  Right 

in  Land. 
5#^  Jurisdiction.  4a. 

Kishen  Chand  v.  Secretary  ov 

State L  L.  Bep.  8  AIL 

829. 

Horse- Racing— Bet  and  Entrance  Money 

Paid  at  Defendant's  Request 
See  Contract.  18. 

— ^  Illegal— Agreement  to  Suppress  Criraiaal 
Proceedings. 
See  Contract  1. 
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Illegal  Cess. 

See  Contract.  IL 

—  Immoral  Consideration — Past  Co-habita- 

tion. 
5^  Contract.  9. 

Implied— Jurisdiction    of  Mofussil   Small 

Cause  Court. 

See  Small  Cause  Coiirt— tf ofussil. 

7.  8.  9, 10. 

Lachman  9.  CHAMMI...I.  L.  Bop. 

4  AIL  6. 

Collector  of  Cawnporev.  Ke- 

DARI...1  L.  Bep.  4  AIL  19. 

QuTUB  9.  Abdul  .  L  L.  Bep.  4 

AIL  134. 

Au  V.  Gopi I.  Ifc  Bep.  4  AIL 

152. 
^..—  Inadequacy  of  Consideration. 
5^  Contract.  2. 

<— —  Injunction  to  Restrain  Breach. 
See  Injunction.  2. 

NussBRWANji  V,  Gordon... L  L. 
Bep.  6  Bom.  266. 

—  Married  Woman,  Capacity  to  Contract. 

See  Hindu  Law  — Husband  and 

Wife.  1.  2. 

Nahalchand  v.  Bai   Shiva... I. 

L.  Bep.  6  Bom.  47. 

Narotam  v.  NANKA...L  L.  Bep. 

6  Bom.  478. 

—  by  Married  Woman  Jointly  with  Husband- 

Wife's  Liability. 
5^#  Hindu  Law—  Husband  and 
Wife.  2. 
Narotam  «.  Nanka...L  L.  Bep. 
6  Bom.  473. 
— ~-  Mistake  of  Fact. 

5^  Bill  of  Exchange.  2. 

Nightingale    v.    Faiz-ulla...L 
L.  Bep.  4  AIL  884. 
•— »  Mistake  of  Law. 

See  Compromise.  2. 

Ram  Nirun]un...L  L.  Bep.  8 
Cal.  188. 
— —  Novation. 

See  Landlord  and  Tenant.  12. 
RousHAN  V.  Hurray... L  L.  Bep. 
8  Cal.  926. 
^•^  Novation  -»  Adjustment   of  Accounts- 
Bond  for  Balance. 
See  Contract.  8. 


COJSrTTiACT-^ontd. 

Pardanashin  Woman — Onus  Probandu 

See  Contract.  7. 

by  Pa^nership,  Parties  to  Suit  on. 

See  Parties  to  Suit.  8. 

LUKMIDAS   9.    PURSH0TAM...L   L, 

Bep.  6  Bom.  700. 

to  Pay  Debt  Barred  by  Limitation. 

5^#  Hindu  Law— Liability  of  Son 
for  Debts  of  Father.  2. 

NaRAYANASAMX      v.     SAMIDAS...L 

L.  Bep.  6  Mad.  298. 
See  Power  of  Attorney.  5. 

HUBLAL     V.       RAMGOTI...11     CaL 

Bep.  581. 

for  Personal  Service— Specific  Performance. 

See  Ixijunctiott.  2. 

NussBRWANji  V.  Gordon. ..I.  L. 
Bep.  6  Bom.  266. 

Printed  Words— Construction. 

See  Contract.  15. 

Public  Policy. 

See  Contract.  1.  7. 11. 
— —  for  Purchase  on  Approval 

See  Contract.  4. 

—  by  Railway  Company  Limiting  Liability. 
See  Bailway  Company.  4. 

MOHESHWAR  9.  CARTER... 12  CaL 

Bep.  122. 

Ratification  of. 

See  EfttoppeL  1. 

Shiddbsvar  v.  Ramchanorarav. 
L  L.  Bep.  6  Bom.  468. 

—  Readiness  and  Willingness. 
See  Contract.  17. 

—  Recission  of. 
See  Contract.  7.  18. 
See  Vendor  and  Purchaser.  4. 

Srbegopal  v.  Ram  Churn.. .L  L. 
Bep.  8  CaL  866. 

—  Rectification  of. 
5^  Landlord  and  Tenant.  22. 

AnARULLAH  V,  KOYLASH L  L, 

Bep.  8  CaL  118  ;  9  CaL 
Bep.  467. 

—  Restraint  of  Trade. 
5^  Contract.  18. 

—  Reversionary  Heir— Sale  of  Expectancy. 
S:r#  Contract.  2. 
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^—  Right  of  Third  Person  to  Enforce. 
Sp#Oontraet.  8. 
Set  Party  WalL  1. 

CoovBRji  v.Bhimjt  ..L  L.Bep.  0 
Boxii.528. 

—  Sale  of  Goods — EJelivery  by  Instalments — 

Tender. 
5^  Contract  14. 

Sale    of    Goods  —  Reasonable    Time    to 

Inspect. 
See  Contract.  5. 

Sale  of  Goods  "  to  Arrive." 

See  Contract.  15. 

—  Sale  of  Immovable    Property    *'  Subject 

to    Approval    of   Title   by     Purchaser's 
Solicitors." 
See  Vendor  and  Purchaser.  4. 

Srbegopalv.  Ram  Churn  ..L  L. 
Bop.  8  CaL  856. 

— ^  Specific  Performance  of —for  Personal  Ser- 
vice. 

See  Injunction.  2. 

NUSSERWAN]!    V.    GORDON...L  L. 

Bep.  6  Bom.  266. 

Specific    Performance    of —by  Trustee  in 

Excess  of  Powers  or  Involving  Breach  of 
Trust. 
5«r  Speciflo  Performance.  1. 

GuRuSAMi  V.  Ganapathi  .  I.  L. 
Bep.  5  liad.  837. 

^^  Specific  Performance  of — by  Vendor  with 
Imperfect  Title. 
See  Specific  Performance.  1. 

Gurusami  v.  Ganapathi. .L  L. 
Bep.  5  Mad.  887. 

—  Stranger  to  Consideration,  Right  of,    to 

Enforce. 
See  Contract.  8. 
5tf#  Party  WalL  1. 

CoovERjiv.  Bhimji...!.  L.  Bep. 
6  Bom.  528. 

—  Time  Bargain,  Parol    Evidence,  to  Prove 

Wagering  Contract. 

See  Contract  17. 

Wagering—Horse-Racing,  Bet  on,  Paid  at 

Defendant's  Request 

5^  Contract.  18. 

—  Wagering— Time  Bargain. 

5^0ontraot.l7. 
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Written— Parol  Evidence  to  Vary. 

See  Civil  Procedure  Code,  Act  ZIV. 
ofl882,  §875. 1. 

RUTTONSRV  V.    POORIBAI L  L. 

Bep.  7  Bom.  804. 
5;pr  Contract.  17. 
See  Evidence.  5.  6a.  27.  27a. 

VaSUDBVA  V,    NARASAIflfA...L    L. 

Bep.  5  Mad.  6. 

Umesh  tr.  M0HIN1...9  CaL  Bep. 

807. 

Hari  Chundbr  v.Kally  Churn. 

L  I«.  Bep.  9  CaL  528. 

Kashi  Natu  v.  HURIPUR...L  L. 

Bep.  9  CaL  698. 

1. Illegal — Public   Policy — Agreement 

to  Suppress  Criminal  Proceedings. "^  The  plain- 
tiff  sued  the  defendant  for  possession  of  a  house 
he  had  purchased  from  him.  The  defendant 
pleaded  that  the  sale  had  been  made  in  order 
to  raise  money  to  be  paid  to  certain  persons  as 
a  bribe  to  induce  them  to  withdraw  a  charge  of 
criminal  breach  of  trust  which  they  had  brought 
against  the  defendant : — 

Held^  that  the  plaintiff  not  having  been  a 
party  to  the  criminal  prosecution,  and  there  be- 
Ing  no  evidence  to  show  that  he  knew  of  the 
agreement  to  suppress  the  criminal  proceedings, 
or  that  the  purchase-money  was  paid  over  for 
that  purpose,  the  defence  was  bad,  and  the  plain- 
tiff  entitled  to  a  decree.    Rajkristo  Moitro  v. 

KovLASH  Chunder  Bhuttacharjeb L  L. 

Bep.  8  CaL  24, 188L    Pnnsep  and  Field,  ]J. 

2. Inadequacy  of  Consideration — Sale 

of  Expectancy  by  Reversionary  Heir  or  Seaman — 
Onus  Proband! — Sale  by  Young  Person  {not  a 
Minor)  in  Distress'— Fraud. "]  The  mere  inade- 
quacy of  the  consideration  for  a  contract  is  no 
ground  for  relief  against  the  contract  unless  the 
bargain  be  of  so  unconscionable  a  nature  as  to 
point  clearly  to  the  conclusion  of  fraud.  A  sale 
is  not  to  be  set  aside  for  mere  inadequacy  of 
price,  unless  the  party  seeking  relief  shows  that 
the  price  was  so  inadequate  as  to  indicate  fraud. 
Where  a  person  seeks  to  set  aside  a  sale  by  him 
when  he  was  young  and  in  distressed  circum- 
stance, but  not  a  minor,  and  not  without  ad- 
vice or  means  of  information^  of  an  estate  ac- 
tually vested  in  him,  but  not  to  be  obtained  with- 
out litigation,  he  must  establish  the  fraud,  ac- 
tual or  coastructive,  which  entitles  him  to  leBeC 
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It  is  not  sufficient  for  him  to  show  that  he  did 
not  receive  the  full  value  of  the  estate  to  which 
the  result  of  the  litigation  might  ultimately  show 
him  to  be  entitled.  The  difference  between  that 
value  and  the  purchase -money  may,  if  not  too 
disproportionate,  be  legitimately  taken  to  repre- 
sent the  difference  between  certainty  and  imme- 
diate enjoyment  on  the  one  hand,  and  risk, 
worry,  expense  and  delay  on  the  other. 

The  peculiar  principles  on  which  Courts  of 
equity  deal  with  sales  of  reversionary  interests  by 
expectant  heirs,  or  with  transactions  by  seamen 
throwing  the  burden  of  proving  that  he  has  given 
a  fair  price  on  the  purchaser,  do  not  apply  to 
such  a  case  as  the  above,  nor  is  there  any  autho- 
rity for  extending  them  to  all  ignorant  and  im- 
provident persons. 

The  plaintiff  sued  as  heir  of  a  deceased  person 
for  a  declaration  of  his  right  to  a  certain  fund, 
and  was  met  by  the  defence  that  be  had  sold  his 
interest  therein  several  years  before,  to  the  de- 
fendants. At  the  hearing  the  case  attempted 
to  be  made  for  him  was  that  he  was  entitled  to 
be  relieved  against  that  conveyance : — 

ffeJd,  that  before  the  plaintiff  could  ask  for  a 
declaration  of  his  title,  he  was  bound  to  mention 
in  his  plaint  the  fact  that  he  had  parted  with 
that  title,  and  to  allege  the  particular  circum- 
stances— misrepresentation,  fraud,  or  undervalue 
—on  which  he  relied  as  entitling  him  to  have 
the  conveyance  set  aside,  as  also  that  the  cause 
of  action  arose  at  some  date  within  the  period 
of  limitation  applicable  to  the  case. 

If  there  had  been  any  prospect  of  a  sufficient 
case  being  made  out  to  entitle  the  plaintiff  to 
relief,  their  Lordships  said  that  they  would  still 
have  required  him  to  amend  his  plaint,  and  to 
state  the  circumstances  on  which  he  grounded 
his  claim  to  relief,  and  to  show  that  his  right  to 
relief  was  not  barred  by  limitation ;  but  on  the 
facts  the  plaintiff  failed.  Mir  Azimudin  Khan 
9,  ZiA-uL-NiSA...!.  L.  Rep.  6  Bom.  309, 
1882.     Afelvill  and  Kemball,  ]]• 

3. Consideration,  Stranger    to^Right    to 

Enforce  Contract— Act  IX.  0/1872,  f  2-^ Appeal-- 
Insufficiently  Stamped  Document-^Error  not  Af- 
fecting Merits — Agreement— BondJ]  The  plai n- 
tifTs  sister  by  a  registered  deed  of  gift  made  over 
certain  immovable  property  to  the  defendant, 
by  which  it  was  stipulated  that  defendant  should 
pay  A  certain  sum  every  year  to  the  plaintiff  as 


CONTRACT— f<>w/<^. 

had  hitherto  been  paid  by  the  donor  until  a 
village  could  be  given  to  him,  and  the  defendant 
executed  in  favour  of  the  plaintiff  an  agreement 
covenanting  to  carry  out  the  terms  of  the  deed 
of  gift:— 

Held  by  Innes,  J.,  following  Dutton  v.  Poole 
(  2  Lev.  210.  I  Ventr.  318  affirmed  in  error  in 
the  Exch.  Ch.  T.  Raym.  302  )  that  the  agreement 
was  enforceable  by  the  plaintiff. 

By  Kindersley,  J.— That  the  grant  to  the  defen- 
dant and  the  contemporaneous  agreement  be- 
tween her  and  the  plaintiff  might  be  regarded 
as  one  transaction,  and  that  there  was  sufficient 
consideration  for  the  defendant's  promise  within 
the  meaning  of  $  2  of  the  Contract  Act  IX.  of 
872. 

Held,  also,  that  the  agreement  having  been 
admitted  in  evidence  as  duly  stamped,  the  High 
Court,  in  appeal,  had  no  power  to  exclude  it  as 
inadmissible,  even  if  it  had  not  been  properly 
stamped.  But  held,  also,  that  it  had  been  properly 
stamped  as  an  agrement  under  Act  XVH.  of 
1869,  it  not  being  a  bond  within  the  meaning 
of  that  Act.  Venkata  Chinnaya  Rau  Garu 
V.  Venkataramaya    Garu  ...  L  It.  Rep.  4 

Mad.  137, 1881.  Innes  and  Kindersley^  JJ. 
On  this  last  point,  see  also  Appeal  — 
Civil  10. 

4.  —  Condition  to  Abide  by  Judgment 
of  Interested  Referee — Sale  on  Approval — Nemo 
debet  esse  judex  in  propria  causA.]  The  plaintiff 
entered  into  a  contract  to  supply  the  Govern- 
ment with  timber  for  use  in  the  Gun  Carriage 
Factory,  the  timber  to  be  of  unexceptionable 
quality,  and  "  liable  to  be  rejected  if  not  ap- 
proved  of  by  Col.  Kerrick,  or  such  other  per- 
son  as  shall  hold  the  office  of  Superintendent, 
Gun  Carriage  Factory  j "  and  the  Government 
agreed  to  pay  "  for  all  such  approved  timber 
as  should  be  supplied"  by  the  plaintiff. 

Certain  timber  tendered  by  the  plaintiff  was 
bonA  fide  examined  and  rejected  by  Col.  Ker- 
rick : — 

Held,  that  it  was  not  open  to  the  plaintiff 
to  question  the  reasonableness  of  Col.  Kerrick's 
disapproval,  and  to  show  that  the  timber  was  of 
the  quality  stipulated  for. 

Per  Innes,  C.J.,  (Offg.)— The  rule  of  the  Civil 
law  that  a  condition,  the  happening  of  which  is 
at  the  will  of  the  party  making  it,  is  null  and 
void,  as  being  destructive  of  the  contract,  is  not 
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a  mle  of  the  Indian  Law  of  Contracts,  and  it  may 
be  doubted  if  it  is  a  rule  of  the  English  law. 

Cases  in  which  one  of  the  parties  is  to  do 
something  to  the  satisfaction  of  the  other  party^ 
or  of  the  agent  of  the  other  party,  are  distin- 
guishable from  cases  where  the  approval  is  to 
be  that  of  some  third  person,  as  the  architect 
in  building  contracts,  in  that,  in  the  former,  it  is 
in  the  power  of  the  party  to  the  contract  who 
has  to  be  satisfied  to  decline  to  admit  that  he 
is  satisfied  and  so  to  free  himself  from  liability 
to  the  obligations  he  would  otherwise  be  under 
to  fulfil  his  part  of  the  contract.  But  this  only 
renders  it  in  such  contracts  the  more  necessary 
to  ascertain  whether  the  parties  really  intended 
that  one  of  the  parties  should  have  this  discre- 
tion. 

There  was  no  difference  in*  principle  between 
the  condition  in  the  present  case  and  the  com- 
mon every-day  contract  to  purchase  goods  sent 
on  approvaL  In  such  a  case  it  is  understood 
that  if  not  approved  the  goods  will  be  returned, 
and  there  is  no  purchase  ;  but  if  the  goods  are 
left  beyond  a  reasonable  time  the  approval  is 
r^arded  as  having  been  signified,  and  the  sale 
is  complete. 

Per  Jf.  Ayyoff  J. — The  maxim  of  law  that  no 
man  shall  be  a  judge  in  his  own  cause,  does 
not  apply  to  cases  where  the  parties  to  a  con- 
tract agree  to  be  bound  by  the  judgment  of  one 
of  the  parties,  or  to  abide  by  the  decision  of  an 
interested  third  party.  The  Secretary  of 
State  FOR  India  in  Councils.  Arathoon...!. 
L.  Bep.  6  Mad.  178, 1879. 

5. Act  IX,  of  1872,  f  Tl^^ReasonaUe 

Time  to  Inspect  Goods  offered  in  Fulfilment  of 
Contract  for  Sale.']  A  joint  survey  of  goods 
tendered  in  fulfilment  of  a  contract  for  the  sale 
and  purchase  of  goods  is  not  necessary  under 
§  38  of  the  Contract  Act  IX.  of  1872,  in  order 
to  give  the  purchaser  the  reasonable  opportunity, 
to  which  he  is  entitled  under  that  section,  of  see- 
ing whether  the  goods  tendered  are  what  the 
vendor  is  bound  to  deliver,  nor  can  the  purchaser, 
therefore,  insist  on  having  such  a  joint  survey 
as  a  matter  of  right.  A  period  of  24  hours 
within  which  to  inspect  cotton  tendered  in  fulfil- 
ment of  a  contract  for  the  purchase  and  sale  of 
cotton  of  a  particular  description,  is  a  reasonable 
opportunity  within  the  meaning  of  (  38  of  the 
Contract  Act. 
IS 


1  COTSTTB^ACT—eonid. 

I  A  purchaser  of  goods  is  not  entitled  to  con- 
tinue inspecting  and  examining  the  goods 
offered  by  the  vendor  until  the  expiration  of  the 
period  for  delivery.  A  reasonable  opportunity 
for  such  inspection  and  examination  is  all  that 
he  is  entitled  to.  Ruttonsev  Morarji  v» 
Jamnadas  P1TAMBERDAS...X  L.  Bep.  6  Bom. 
692,1882.    Latham,], 

6. Consideration  — Condition  Prece^ 

dent — Limitation — Specific  Performance  —  /m- 
provementsJ]  The  plaintiff  and  defendant, 
Hindu  brothers,  agreed,  in  1861,  that  the  house 
in  which  they  were  living,  should  be  in  part 
divided,  and  the  remainder  enjoyed  in  common, 
and  that  when  either  desired  to  leave  the 
house,  he  should  offer  his  share  to  the  other  at 
a  fixed  price  ;  or  if  he  wished  to  purchase  the 
share  of  the  other,  and  the  other  refused  to  sell, 
then  the  party  refusing  to  sell  should  buy  at  a 
fixed  price  the  share  of  the  other  brother. 

In  1877  the  plaintiff  called  on  the  defendant 
to  fulfil  the  agreement  and  pay  the  fixed  sum 
for  his  share,  or  deliver  up  possession  : — 

Held,  that  the  agreement  was  enforceable  at 
law  ;  that  limitation  did  not  commence  to  run 
until  the  plaintiffs  demand  in  1877,  and  the 
suit  having  been  brought  in  1878  was  not  bar- 
red by  limitation ;  and  that  specific  performance 
in  the  alternative  should  be  granted. 

Per  Keman,  J, — If  improvements  had  been 
made  by  the  defendant  with  the  knowledge  of 
the  plaintff,  specific  performance  of  the  agree- 
ment  could  not  be  declared  except  by  consent 
without  payment  of  the  full  amount  of  the  im- 
provements.    ViRASAMJ  MUDALI  71,    RaMASAMI 

MUDALI...I.  L.  Bep.   8    Mad.  87,  1880. 
Keman  and  if.  Ayyar^  JJ. 

7. Pardanashin  Woman  —  Onus  Pro- 

bandi  —  Public  Policy  —  Escheat,  Contract  to 
Defeat— Pecision— Act  IX.  of  1872,  S  6$— Act 
I,  of  1877,  S  35.  In  Pari  Delicto  Potior  est 
Conditio  Defendentis.]  The  plaintiff  and  her 
mother,  two  Namburi  females,  executed  a  do- 
cument in  favour  of  the  plaintiff,  a  male  rela- 
tive, which  purported  to  divest  the  plaintiff  and 
her  mother  of  the  entire  property  of  the  Illom 
of  which  they  were  the  sole  proprietors  (in  con- 
sequence of  there  being  no  male  member  of  the 
Illom  surviving),  and  to  vest  it  in  the  defendant 
in  consideration  of  his  promise  to  marry  and 
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raise  up  heirs  to  the  Illom,  and  to  maintain  the 
plaintiff  and  her  mother  till  death,  and  it 
was  proved  that  the  plaintiff  and  her  mother 
were  well  aware  of  what  they  were  doing,  and 
had  subsequently  clearly  recognized  the  defen- 
dant as  absolute  proprietor,  and  were  contented 
with  his  having  assumed  the  position  pointed 
out  in  the  document  :— 

Held^  that  the  plaintiff  could  not  set  aside 
the  transaction  on  the  ground,  that  it  had  not 
been  explained  to  her,  and  that  she  did  not 
understand  the  nature  of  the  deed. 

Per  InneSf  J. — The  rule  of  law  as  to  the  evi- 
dence to  be  required  in  such  cases  is,  that  the 
Court  should  be  satisfied  that  the  transaction 
was  explained  to  the  person  parting  with  the 
property,  and  that  she  knew  what  she  was 
doing. 

Per  Kindersley,  J. — The  strongest  proof  ought 
to  be  given  by  the  person  claiming  under  a  gift 
for  sale  from  a  gosha  woman,  that  the  transac- 
tion was  a  real  and  bond  fide  transaction,  and 
fully  understood  by  the  lady  whose  property  is 
to  be  dealt  with. 

Per  InneSf  J. — The  deed  aimed  at  defeating 
the  right  of  the  Government  by  escheat,  and  was 
against  public  policy,  but  the  plaintiff  being  in 
pari  delicto  was  not  entitled  to  rescind  the  con- 
tract and  recover  the  property.  Section  65  of 
the  Contract  Act  IX.  of  1872  appears  to  admit 
of  a  plaintiff  recovering  any  advantage  which 
the  defendant  has  gained  in  pursuance  of  a  void 
contract  made  between  them,  but  the  cases  in 
which  a  plaintiff  may  sue  to  rescind  an  unlaw- 
ful contract  seem  to  be  limited  by  (  35  of  the 
Specific  Relief  Act  I.  of  1877. 

Pet  Kindersley^  J.— No  claim  having  been 
made  on  behalf  of  the  Crown,  it  would  not  be 
convenient  to  express  any  opinion  as  to  whe- 
ther the  transaction  was  against  public  policy; 
but  the  plaintiff  had  no  right  to  raise  the  ob- 
jection.    TAllARASHBRRf     SiVITHKI     AndAKJA- 

N0M9.  Majiamat  Vasudbvan  Nambudripad... 
I.  L.  Rep.  8  Had.  125, 1881. 

8«  —  Novation — Adjustment  cf  Accounts 
-^Bomdfor  BaianceJ]  Where  accounts  between 
a  debtor  and  creditor  are  adjusted,  and  a  bond 
payable  by  instalinentt  is  given  by  the  debtor 
to  the  creditor  for  the  balance  found  to  be 
due,  the  creditor  cannot,  on  the  bond  being 
impounded  by  reason  of  its  being  insufficiently 
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stamped,  sue  on  the  account  stated  for  the 
balance.  Sirdar  Kuar  v.  Chandrawati  ...  I. 
L.  Bep.  4  All.  880,  1882.    Straight  and 

Brodhurst,  J  J. 

9.  — ~  Immoral  Consideration — Past  Co- 
habitation— Act  IX,  of  1S72,  H  3i  CL  25,  C/.  2.] 
Past  cohabitation,  if  it  can  properly  be  called 
a  consideration  at  all,  would  not  be  an  immoral 
consideration  for  a  contract  to  pay  a  woman  an 
allowance,  so  as  to  render  the  contract  de  facto 
void.  The  more  correct  view  would  be  to  re- 
gard such  a  promise  as  an  undertaking  to  com- 
pensate the  woman  for  past  service  voluntarily 
rendered,  and  for  which  no  consideration  as 
defined  in  the  Contract  Act  IX.  of  1873  would 
be  necessary.  Dhiraj  Kuar  v.  Bikramajit 
Singh I.  L.  Bep.  8  AU.  787,  1881. 

Straight  and  Oltffield,  ]J. 

10.  *—  Duress^Consideration—Act  IX.  of 
1872,  {f  15,  19,  35.]  A  bond  given  to  the 
judgment  creditor  to  obtain  the  obligor's  release 
from  arrest  under  a  decree  passed  without 
jurisdiction,  is  given  under  duress,  and  void,  and 
will  not  be  validated  merely  because  the  obligee 
has  advanced  the  sum  necessary  for  the  pre- 
paration and  stamping  of  the  bond.  Banda  Au 
V.  Banspat  Singh.. .L  L.  Bep.  4  All.  852, 

1882.     Stuart,  C.].,2iiiA  Tyrrell,]. 

11.  — —  Public  Policy  —  Kuntagara,  Lety 
of-^Hlegal  Cess*']  There  is  nothing  illegal  or 
contrary  to  public  policy  in  the  levying  by 
riparian  proprietors  of  kuntagara,  or  a  charge 
imposed  on  boatmen  who  drive  stanchions  or 
pegs  into  their  land  on  the  bank  of  a  navigable 
river  for  the  purpose  of  mooring  their  boats 
thereto.  Dhunput  Singh  v.  Dbnobundhu 
SAHA...9  CftL  Bep.  279,  1881.    Morris  and 

Tottenham,  J  J, 

12.  ^—  Capacity  of  Disqualified  Pro* 
prietor — Court  of  Wards— Beng,  Reg,  X  of  1793 
—Beng,  Act  IX.  of  1879— i4c/  IX.  of  187a,  (  11.] 
The  reasonable  construction  to  be  placed  on  the 
whole  of  Bengal  Regulation  X.  of  1793  ^^^  ^^' 
getfaer  is  that  so  far  as  regards  the  property 
which  by  the  Regulation  comes  under  the  charge 
of  the  manager  and  the  control  of  the  Court  of 
Wards,  the  ward  becomes  incapable  of  contract- 
ing. 

But  a  ward  of  Court  if  duly  constituted  as 
such,  is  not  thereby  absolutely  incapacitated 
from  contracting,  though  his  power  to  contract 
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is  taken  away  so  far  as  regsuds  al!  property 
which,  under  the  provisions  of  the  law,  comes 
under  the  charge  and  control  of  the  G>urt  of 
Wards. 

Although  the  possession  of  a  revenue  paying 
estate  is  a  condition  precedent  to  the  jurisdiction 
of  the  Court  of  Waitls  attaching,  yet  once  that 
jurisdiction  has  attached  all  the  property  of  the 
ward  comes  under  the  control  and  management 
of  the  Court. 

A  contract  by  a  ward  of  Court  duly  constituted 
as  such,  and  not  relating  to  property  which 
comes  under  the  control  of  the  Court,  may  be 
enforced  against  the  ward  personally  according 
to  the  usual  procedure  by  suit,  and  the  ward's 
fiability  is  not  affected  by  the  provisions  ci  j  $i 
of  Bengal  Act  IX.  of  1879^  Dhunput  Singh 
«.  Shoobhudra  Kumari...!.  L.  Bep.  8  Cal. 
€20,  1882;  11  Cal.  Bep.  285.    McDonnell 

and  Field,  JJ. 
12a.  —  Capacity  to  Contract — Disquali- 
fied Proprietor  -^  Act  VIII.  of  1879,  $  23  —  Act 
7UX.  of  1873,  S  205.]  The  mere  disqualifica- 
tion of  a  proprietor  to  manage  his  estate,  which 
is  under  the  superintendence  of  the  Court  of 
Wards,  does  not  carry  with  it  a  general  and 
absolute  disqualification  to  enter  into  any  con- 
tract at  all. 

Where,  therefore,  a  disqualified  proprietor, 
whose  property  was  under  the  superintendence 
of  the  Court  of  Wards,  executed  a  personal 
bond,  to  secure  the  repayment  of  money 
borrowed,  and  was  sued  on  the  bond,  the  Col- 
lector being  made  a  party,  "  because  the  property 
of  the  obligor  had  come  under  the  superintend- 
ence of  the  Court  of  Wards  before  the  execu- 
tion of  the  bond"  : — 

Held,  1st,  that  though  the  Collector  had  not 
been  directly  cited  in  the  suit  as  the  represen- 
tative of  the  disqualified  proprietor,  in  the  man- 
ner required  by  (  23of  Act  VIII.  of  1879, amend- 
ing Act  XIX.  of  1873,  S  205,  his  position  and 
character  in  the  litigation,  namely,  as  her  re- 
presentative ad  litem,  and  as  such  entitled  to 
raise  on  her  account  the  question  of  her  legal 
capacity  to  contract  simple  money-debts,  were 
sufficiently  described. 

2ndly,  that  the  disqualified  proprietor  was 
Bible  under  the  bond,  though  the  decree  could 
not  be  enforced  against  any  of  her  property  that 
was  under  the  Court  of  Wards.  Collector  of 
Benarbs  v.  Shio  Prasad. ..I.  L.  Bep.  6  All. 
487,1888.     Strmght  Md  Tyrrell,  11 
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18. Condition  Precedent-^-Restraint  of 

Trade^Recission-— Arbitration—Estoppel  —  Act 
X.  of  1872,  $  27.]  On  the  4th  August  1881,  the 
plaintiffs  contracted  with  the  defendant  for  the 
sale  to  the  latter  of  goods  of  a  certain  description 
"  to  be  delivered  up- to  the  3rst  December  1881," 
and  stipulated  that  they  would  make  no  sales  of 
goods  of  the  same  description  to  others  before 
the  rst  December  i88i .  The  contract  contained 
an  arbitration  clause  to  the  effect,  that,  "  if  the 
buyers  object  to  accept*  all  or  any  of  the  goods 
offered  to  them  by  the  sellers  in  fulfilment 
of  the  contract  on  the  ground  of  any  variance, 
difference  from  the  sample  or  muster,  inferiority 
in  weight  or  quality  or  colour  or  damage  or 
defect,  or  any  other  ground  whatsoever,''*  such 
objections  should,  in  case  of  disagreement,  be 
referred  to  two  arbitrators,  one  to  be  named  by 
the  Buyers  and  one  by  the  sellers,  such  arbitra- 
tors to  decide  '*  whether  the  buyers'  objections 
were  valid,  and  if  so  what  allowance  on  the  whole 
contract  price  will  be  a  reasonably  adequate 
compensation  to  the  buyers  for  such  variance, 
difference,  inferiority,  damage,  or  defect,  if  any, 
and  such  decision  shall  be  final  and  binding  on 
both  parties."  If  either  buyers  or  seller  failed 
"  to-  name  an  arbitrator  within  two  days  after 
being  requested  to  do  so  by  the  other,  the  de- 
cision of  the  .arbitrators  named  by  the  buyers 
or  the  sellers,  as  the  case  may  be,  shall  be  final 
and  binding  on  both  parties." 

The  goods  arrived  in  Calcutta  between  the 
4th  and  24th  November  1881. 

On  the  15th  August,  1881,  the  plaintiff  s  entered 
into  other  contracts  with  other  buyers  for  sale  of 
goods  of  the  same  description  at  a  lower  rate 
than  that  at  which  they  had  sold  to  the  defen- 
dant ;  these  contracts  being  on  the  terms  that 
the  goods  were  not  to  arrive  in  Calcutta  until 
after  the  31st  December  188 1. 

The  defendant  refused  to  accept  the  goods  on 
the  ground  that  the  plaintiffis  had  committed  a 
breach  of  the  contract  by  entering  into  con- 
tracts for  sale  of  goods  of  the  same  description 
before  the  ist  December,  and  refused  to  pay 
the  difference  between  the  contract  price  and 
the  market  value  which  the  plaintiffs  demanded 
from  him. 

The  plaintiffs  then  appointed  an  arbitrator 
who  (the  defendant  declining  to  appoint  an  arbi- 
trator) proceeded  to  act  in  the  matter,  and  find- 
ing that  the  plaintiffs  had  not  connnitteda  breach 
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of  the  contract,  made  an  award  in  their  favour 
for  Rs.  S50,  the  difference  between  the  contract 
price  and  market  value  of  the  goods.  The 
plaintiffs  now  sued  to  recover  the  amount 
due  under  the  award,  or  in  the  alternative  for 
Rs.  850  as  damages  for  non-acceptance  of 
the  goods : — 

Held,  that  the  defendant  was  not  estopped  by 
the  award  from  setting  up  the  breach  of  the 
contract  not  to  sell  goods  of  similar  description 
to  others  before  the  1st  December  1881,  as  a 
defence  to  the  suit 

The  question  whether  the  plaintiffs  had,  by 
making  other  contracts,  committed  a  breach 
of  the  stipulation,  was  not  one  which  was  in- 
tended to  be  the  subject  of  reference,  and  was 
not  properly  referred  under  the  arbitration 
clause,  the  words  "  any  other  grounds  whatso- 
ever*' in  which  meant  any  other  ground  of  a  like 
character,  and  were  not  intended  to  embrace  a 
pure  question  of  law,  such  as  arose  in  the  case. 

Held,  also,  that  the  stipulation  itself  amount- 
ed to  a  condition  precedent  to  the  defendant's 
obligation  to  take  the  goods ;  and  was  not  a 
stipulation  in  restraint  of  trade  under  {  27  of  the 
Contract  Act  IX.  of  1872.    Carusles,  Nephews 

&Co.  V.   RiCKNAUTH    BUCKTBARMUL L  L. 

Rep.    8   CaL  809,  188d.    Garth,  C.  J.,  and 

White,  J. 

14. Sale  of  Goods— Detivery  by  Instal- 

aunts — Tender.']  A  contract  between  the  plain- 
tiff and  defendant  stipulated  for  the  delivery  to 
the  defendant  of  7,500  bags  of  Madras  Coast 
castor  seed,  which  were  to  be  shipped  •*  per 
steamers,"  and  then  proceeded,  •*  Shipment 
3,500  bags  per  S.  S.  Maharaja  now  expected 
on  Madras  Coast,  2,500  bags  in  December 
1 88 1,  and  2,500  bags  in  January  1882.  Terms 
cash  on  delivery,  which  is  to  be  taken  from 
steamer's  side,  Calcutta,  or  from  jetty,  on  arrival 
of  steamer."  On  the  12th  December  1881,  1,690 
bags  arrived  by  steamer  Shahjehan,  and 
notice  in  writing  was  given  to  the  defendant, 
who  requested  delivery  to  be  postponed  as  he 
had  no  godown  room.  On  the  14th  December, 
the  defendant -refused  to  accept  the  1,690  bags 
on  the  ground  that  he  was  not  bound  to  take  a 
portion  of  the  2,500  bags,  but  only  2,500  bags 
at  one  time.  On  the  i6th  December,  the  de- 
fendant tendered  the  value  of  2,500  bags,  which 
was  refttsedi  and  00  the  same  day  the  plaintiff 
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resold  the  1,690  bags.  On  the  19th  December 
the  remaining  810  bags  arrived,  and  the  defend- 
ant refused  to  receive  them  on  the  same  grounds 
as  stated  with  respect  to  the  1,690  bags,  and 
they  were  re-sold  by  the  plaintiffs  : — 

Held,  that  there  had  been  a  legal  and  proper 
tender  of  the  December  shipment,  according  to 
the  terms  of  the  contract,  and  that  the  defend- 
ant having  committed  a  breach  of  the  contract 
in  not  accepting  the  bags,  the  plaintiff  was 
justified  in  re-selling  them  at  once  and  suing  for 
damages.  SmsoN  v,  Gora  Chand  Doss.-I. 
L.  Bep.   9  Cal.    478,  1882.    Garth,  CJ., 

and  Wilson,  J. 
S.C.  under   Small   Gause   Goort— 
Preiidency  Town.  8. 

15. Construction — Printed  Words — SaU 

of  Goods  to  Arrive,"]  The  defendants  entered 
into  a  contract  in  writing  with  the  plaintiffs  to 
purchase  150  cases  of  piece  goods,  on  the  follow- 
ng  terms: — "The  sellers  sell  and  the  buyers 
buy  such  of  the  undermentioned  goods  as  have 
already  arrived  and  are  now  in  the  sellers'  go- 
downs,  or  as  may  hereafter  arrive  and  be  deli- 
verable, at  the  said  godowns,  at  the  rates  speci- 
fied, viM.,  150  cases  of  piece  goods  (describing 
them)  'to  arrive'  by  monthly  instalments  between 
the  months  of  November  and  May."  This  con* 
tract  was  written  on  one  of  the  plaintiffs  printed 
forms,  which  contained  in  print  the  words  "  and 
now  in  course  of  landing  or  in  the  said  godowns," 
opposite  to  the  words  and  figures  describing  the 
goods  and  the  words  "  now  on  board  ship" 
opposite  to  the  specification  of  monthly  instal- 
ments. 

As  a  matter  of  fact,  known  to  both  parties,  no 
cases  were  in  the  godowns  or  on  boardship. 
No  cases  arrived  in  November  or  December, 
and  when  they  did  arrive,  they  were  not  accord- 
ing to  quality.  Those  that  arrived  in  January, 
February  and  April  were  also  not  according 
to  quality.  But  those  that  arrived  in  March  and 
May  were.  The  defendant  having  refused  to 
take  delivery,  the  plaintiff  resold,  and  now  sued 
to  recover  the  difference  between  the  contract 
price  and  the  price  realized  :  — 

Held,  that  under  the  circumstances  the  print- 
ed words  constituted  no  part  of  the  contract 
between  the  parties. 

2ndly,  that  the  contract  was  not  a  contract  that 
the  goods  should  arrive,  but  only  for  such  goods 
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as  might  arrive,  and  that  the  defendants  were 
not  justified  in  refusing  to  accept  the  goods 
which  arrived  in  March  and'  May,  and  which 
were  according  to  quality,  notwithstanding  that 
the  plaintiffs  had  failed  to  deliver  the  other 
months*   goods.     Carlisles,    Nephews    and 

Co. «.  HuRMOOK  Roy L  L.  Rep.  9.  Oal. 

679,  1888.    Garth,  C.J.,  and  WUson,  J. 

16. To  Execute  Bond  to  Secure  Pay- 

ment  cf  Money  Due — Suit  for  Money — Stamp — 
Appeal.']  Where  a  contract  provides  for  the 
payment  of  a  certain  sum  of  money  without 
interest  within  a  certain  time,  and  that  in  default 
of  payment  within  such  period,  the  debtor  shall 
give  a  bond  to  secure  repayment  with  interest 
within  a  further  specified  period,  and  that  period 
elapses  without  either  the  payment  having  been 
made  or  any  bond  executed,  the  creditor  is  en- 
titled to  sue  for  the  money,  without  any  refer- 
eoce  to  the  bond. 

An  agreement  to  give  a  bond  is  not  itself  a 
bond,  nor  subject  to  ad  valorem  duty,  but  is  suffi- 
ciently stamped  with  an  8-anna  stamp. 

The  admission  in  evidence  of  an  insufficiently 
stamped  document  is  no  ground  for  an  appeal. 
RoHiMUMissA  Begum  v.  Mohamed  Mirza...10 
CaL  Bep.  108, 1881.    Garth,  C.J.,  and  Pon- 

ti/ex,]. 

17.  —  Parol  Evidence,  to  Prove  Time- 
Bargain  to  he  a  Wagering  Contract — Act  /.  of 
1873,  f  92 — Readiness  and  Willingness — Ten- 
der-^Act  IX,  ofi%*j2,  $$23,  30.]  Parol  evidence 
b  not  admissible  to  vary  a  plain  and  unambi- 
guous contract  in  writing  for  the  sale  and  pur- 
chase of  Government  paper  to  be  delivered  on 
a  future  date,  by  showing  that  the  contract  was 
merely  a  wagering  contract  for  differences  with- 
out any  intention  by  either  party  to  carry  out 
the  sale  and  purchase  of  the  securities.  So 
long  as  there  is  no  ambiguity  about  the  con- 
tract, the  question  whether  it  is  illegal  or  not 
depends  on  the  terms  of  the  contract  itself. 
Under  a  contract  for  the  sale  and  purchase  of 
Government  paper  on  a  subsequent  date,  it  is 
not  necessary,  in  order  to  enable  the  vendor  to 
maintain  a  suit  for  non-acceptance  on  the  due 
date,  to  prove  actual  tender  of  the  securities. 
If  he  was  ready  and  willing  to  perform  his  part 
of  the  contract,  i.e.,  if  he  was  in  a  position  to 
transfer  the  securities  on  the  due  date,  and  did 
his  best  to  inform  the  purchaser  by  going  to  his 
place  of  business,  that  he  was  so,  that  would  be 
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sufficient,  in  the  absence  of  evidence  to  the 
contrary,  to  constitute  readiness  and  willingness. 

JUGGBRNAUTH    SeWBUX    V,    RaM    DvAL...I.  L. 

Bep.  9    Cal.    791,  1888.     Garth,  C.J.,  and 

Wilson,]. 

18. Wagering— Money  Paid  for  Defend- 
ant in  Satisfaction  of  Bet^^Entrance  Money  for 
Horse  Race— Act  IX,  oflZ^^,\\  23,  30.]  Money 
paid  by  the  plaintiff  for  the  defendant  at  the 
defendant's  request  in  satisfaction  of  a  debt  in- 
curred  by  the  defendant  on  a  race-lottery  ac- 
count, or  as  entrance  money  for  the  defendant's 
horses  at  a  horse  race,  and  which  the  defendant 
has  promised  to  repay,  may  be  recovered  by  suit. 
Pringle  V.  Jafar  KHAN...I.  L.  Bep.  6  AIL 
448, 1888.     OldfUld  and  Brodhurst,  JJ. 

19. Consideration— Act  IX,  of  1872. 

{  2,  CI,  d— Payment  of  Time-Barred  Debt  by 
Administrator,]  The  defendant  having  applied 
to  the  administratrix  of  his  father's  estate  for  his 
share  of  the  assets,  the  administratrix  agreed 
to  pay  the  defendant  his  share,  if  he  agreed  to 
pay  his  share  of  a  time-barred  debt  due  to  the 
plaintiff  from  the  estate  of  the  deceased.  The 
defendant  agreed  to  this,  and  executed  a  promis- 
sory note  in  the  plaintiff's  favour,  which  he  gave 
to  the  administratrix  to  be  handed  to  the  plain* 
tiff,  and  received  his  share  of  the  assets  without 
any  deduction  being  made  therefrom  in  respect 
of  the  debt  :— 

Held,  that  the  administratrix  was  entitled  to 
pay  the  time-barred  debt  out  of  the  assets,  and 
to  have  credit  for  such  payment  in  her  account 
as  administratrix,  and  was  not  bound  to  hand 
over  to  the  defendant  his  share  of  the  assets 
without  deducting  such  debt ;  her  doing  so,  there- 
fore, at  the  defendant's  request,  was  a  sufficient 
consideration  for  the  note  within  the  meaning  of 
\  2,  CI.  d,  of  the  Contract  of  Act  IX.  of  1872. 

Held,  also,  that  even  if  the  defendant  had  not 
received  such  consideration  from  the  adminis- 
tratrix, yet  if  the  note  was  made  payable  to  the 
plaintiff  at  the  request  of  the  administratrix  for 
her  accommodation,  and  was  delivered  to  her  to 
be  and  was  handed  over  by  her  to  the  plaintiff 
in  discharge  of  part  of  his  debt,  the  want  of  con- 
sideration to  the  defendant  would  be  immaterial, 
and  he  could  not  plead  nudum  pactum,  as  the 
plaintiff  and  defendant  would  not  be  imme- 
diate parties.  Samuel  Pillaiv.  Ananthanatha 

PiLLAi I.  L.  Bep.  6  Mad.  851,  1888. 

Kernan  and  Kindersley,  JJ. 
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§2. 

5^  Contract.  8. 

Vbnkata  V  Vbnkataramaya  ... 
I.  L.  Bep.  4  llad.  187. 

See  Contract.  19. 

Samuel V.  Ananthanatha  ...I. 
L.  Bep.  6.  Mad.  851. 

§11. 

See  Contract.  12. 

Dhunput  v.  Shoobhudra  ...  L 
L.  Bep.  8  CaL  620. 

§  13. 

See  Bill  of  Exchange.  2. 

Nightingale  v.  Faiz-ulla  ...  I. 
L.  Bep.  4  Aa  834. 

§  IS. 

5^«  Compromise.  4. 

SUBBRAMANIA    V.     VeNKATA  ...  L 

L.  Bep.  6  Mad.  264. 
See  Contract.  10. 

Banda  Ali  v.  Banspat  Singh  ... 
I.  L.  Bep.  4  AIL  852. 

§19. 

See  Contract.  10. 

Banda  Ali  tr.  Banspat  Sinqh... 
I.  L.  Bep.  4  AIL  852. 

^— §  20. 

See  Bill  of  Exchange.  2. 

Nightingale  V.  Faiz-Ulla I. 

L.  Bep.  4  AIL  884. 
5*^  Compromise.  2. 

Ram  Nirunjun  v.  Prayag  Singh. 
L  li.  Bep.  8  Cal.  188. 

§23. 

See  Contract.  17.  18. 

Juggernath  v.  Ram  Dyal...I.  L. 

Bep.  0  Cal.  791. 

Pringlb  v.  Jafar  Khan. ..I.  Ii. 

Bep.  5  AIL  448. 

§  25. 

S'^tf  Contract.  10. 

Banda  Au  v.  Banspat  Singh.. .L 
L.  Bep.  4  AIL  852. 
See  Hindu  Law— Partition.  9. 

Appa  9.  Ranga I.  L.  Bep.  0 

Mad.  71. 
See  Power  of  Attorney.  5. 

Hublal  v.  Ramgoti 11  CaL 

Bep.  581. 
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§  25,  CI.  3. 

See  Limitation.  46. 

Ramji  v.  Dharma...  L  L.  Bep.  6 
Bom.  688. 

§27. 

See  Cont  ract.  18. 

Caruslbs     and  Co.    V.   Rick- 

NAUTH...I.  L.  Bep.  8   CaL 

809- 

§  28  —  Agreement  not  to  Appeal. 

See  Estoppel.  5. 

Protap  Chundbr  v.  Arathoon. 
L  L.  Bep.  8  CaL  455. 

§  28,  Exceptions  1,  2— Agreement  not  to 

Impeach     Award    on    any     Grounds- 
Misconduct  of  Arbitrators. 
See  Arbitration.  11. 

BURLA  V,  KALAPALU...L  L.  Bop. 

6  Had.  868. 

§30- 

See  Contract.  17. 18. 

Juggernath  9.  Ram  Dyal...L  L. 

Bep.  9  CaL  791. 

Pringlb  v,  Jafar  Khan...L  L. 

Bep.  5  AIL  448. 

§38. 

See  Contract.  5. 

RUTTONSEY    V.    JaMNADAS  ..I.    L. 

Bep.  6  Bom.  692. 

§43. 

See  Parties  to  Suit.  8. 

LUKMIDAS    V.  'PURSHOTAM...L  L. 

Bep.  6  Bom.  700. 

§§  S9f  61. 

5^^  Bet-off.    4. 

RoOKMINY    v.  MuLK  JAMANIA...I. 

L.  Bep.  9  CaL  914. 

§61. 

5^  Charter-Party.   1. 

Hasonbhoy  v.  CLAPnAM...L  L. 
Bep.  7  Bom.  51. 

§62. 

See  Landlord  and  Tenant.  12. 

ROUSHAN  V,  HURRAY...L  L.  Bop. 

8  CaL  926. 


-§6S. 


See  Contract.    7. 

Tamarasherri  v.  Maranat  ....  L 
L.  Bep.  8  Mad.  215. 
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OOVTRAOT  ACT  IZ.  OF  lB72-contd. 

§69. 

See  Charter-Party.    1. 

Hasonbhoy  v.  Clapham  ...  L  L. 
Bep.  7  Bom.  51. 

§§  69,  70- 

See  Contribution.  3. 

FUTTEH  AlI  V.    GUNGANATH  ...  I. 

L.  Bep.  8  CaL  118. 
&»  Bight  to  8ue.  82. 

AjuDHiA  V,  Bakar  ...  I.  L.  Bep. 
5  AIL  400. 

§  §  ^»  70 — Summary  Settlement  paid  by 

yaghirdar,  Suit  to  recover  a.g&inst  sub- 
Inamdar, 

See  Contribution.    1. 

Nawab     Mir      Kamaludin     v. 

Partap L  L.  Bep.e 

Bom.  244. 

§74- 

See  Damages.  2. 

Nait  Ram  v.  Shib  Dat...I.  L. 
Bep.  5  AU.  288. 
See  Interest.  2.  8a.  8b.  8c. 

Vbngideswara  v.  Chatu...I.  L. 
Bep.  8  Mad.  224. 

VyTHIUMGA    «.      RAVANA...I.     L. 

Bep.  6  Mad.  167. 

MUTHURA  V.  LUGGUN...I.  L.  Bop. 

9  Cal.  616. 

Mackintosh   v.  Crow I.  L. 

Bep.  9  Cal.  680. 
See  Stamp.  18. 

GiSBORNS  AND    Co.  V.  SUBAL...I. 

I4.  Bep.  8  Cal.  284. 

§  137. 

See  Principal  and  Surety.  2. 

SaNKANA     v.      VIRUPAKSHAPA...L 

L.  Bep.  7  Bom.  146. 

S161. 

See  Bailway  Company.  4. 

MouESHWAR  V.  Carter... 12  Cal. 
Bep.  122. 

§§  171, 172. 

Seeljimi.  1. 

Miller    v,    Nasmyth's    Patent 

Press  Co I.  L.  Bep.  8 

CaL  812.  I 


COKTBACT  ACT  IX.  OP  lQ72-contd. 

§  192,  CI.  2. 

See  Principal  and  Agent.  2. 

Sekunderv.  Nocowri 11  CaL 

Bep.  647. 

§  230. 

See  Charter-Party.  1. 

Hasonbhoy  V,  Clapham... I.    I«. 
Bep..7Bom..61. 

§§  230-234. 

5<^  Company.  1. 

Purmanandasv.  Cormack I. 

L.  Bep.  6  Bom.  826. 

§  235. 

See  Charter-Party.  1. 

Hasonbhoy  v.  Clapham I.  L. 

Bep.  7  Bom.  61. 

§§  239,  240. 

See  Partnership.  3. 

Bhagga  v.  DeGruyther...L  L. 
Bep.  4  AIL  74. 

§249. 

See  Partnership.  4.  6. 

Sewak  v.  Joseph  ...  0  Cal.  Bep« 

21. 

Chundeb  Churn  v.  Eduljeb..  L 

L.  Bep.  8  CaL  678. 

§  265. 

See  Court  Pees.  16. 

Erakshah  V,    Adarji  ...  L    L. 
Bep.  7  Bom.  686. 
See  Jurisdiction.  28.  24.  24a. 

Ramayya  v.  Chandra... I.  L.Bep. 

6  Mad.  266. 

Hyder  Ali  v.  Elahee  Bux...I.  L. 

Bep.  8  CaL  1011. 

Kalian  Das  v.  Ganga  Sahai... 

I.  L.  Bep.  6  All.  600. 

See  Partnership.  1. 

Harrison  v.  Delhi  and  London 

Bank  ...  I.  L.  Bep.  4  All. 

487. 

1  265— Ancillary  to,  and  not  in  Supersession 

of  Ordinary  Suit  to  Wind  up  Partnership. 

See  Court  Pees.  1. 

Ladubhai  V'  Revichand  ...  I.  L. 
Bep.  6  Bom.  148. 
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OOKTBACT  ACT  IX.  OP  lS72—contd. 
-^§  265 — Court  Fees  on  Appeal  from  Order 
under. 
See  Court  Pees.  1. 

Ladhubhai  v.  Revichand  ...  I. 
L.  Bep.  6  Bom.  148 

.._«|  265 — Court  '  Fees    on    Application    for 
Account  and  Winding  up. 
See  Court  Pee«  9. 

BhOGILAL  «.  POPATBHAI   ...    L   Ii. 

Bep.  7  Bom.  126. 
OOKTBIBUnON, 

See  Hindu  Law— Partition,  4. 
Velliyammal  v.  Katha  Chbtti. 
I.  L.  Bep.  6  Mad.  61. 

Co-Sharers  of  Land— Payment  of  Govern- 
ment Revenue  by  One,  to  Save  Sale. 
See  Contribution.  4. 

. Joint  Judgment    Debtors  under    Decree 

Erroneously  made,  Payment  by  One  of, 
to  Save  Execution  Sale. 
See  Contribution.  8. 

. joint  Judgment-Debtor  under  Rent  Decree. 

See  Contribution.  7. 

—  Joint    Mortgage— Payment  of    Mortgage- 

debt  by  Purchaser  of  One  Mortgagor's 

Interest  to  Save  Sale  in   Execution  of 

Mortgage  Decree. 

See  Contribution  3. 

• Joint  Tort-feasors. 

See  Mesne  Profits.  8. 

Krishna  v.  Kunjo...9  CaL  Bep. 

1. 
——Jurisdiction    of   Mofussil     Small    Cause 
Court. 
See  Contribution.  5.  6. 

—  Small  Cause    Court,  Mofussil  —  Jurisdic- 

tion. 
See  Contribution.  6.  6. 

Summary  Settlement  Paid  by  Jaghirdar— 

Sub-Inamdar,  Contribution  by. 
See  Contribution.  1. 

—  Undivided  Hindu  Family. 
See  Contribution.  6. 

1.— — Summary  Settlement  Paid  by  Jaghir^ 
dar-^Suii  to  Recover  from  Sub-Inamdar — Bom. 
Act  VII.  of  1863,  H  2,  6,  9- Act  IX.  of  1872, 
5f  69, 70.]  The  plaintiff  was  the  jaghirdar  of  a 
village  in  which  the  defendant  was  an  inamdar 
holding  lands  under  an  inam  grant  anterior  to 


CONTBIBUTION— om^cf. 

the  plaintiffs  jaghir  on  the  payment  of  an  an- 
nual quit-rent|  which,  since  the  date  of  the  grant 
in  jaghir  to  the  plaintiffs  ancestor,  had  been 
paid  to  the  jaghirdars  by  the  defendant  and  his 
ancestors,  but  whether  such  payment  was  made 
to  the  jaghirdars  for  their  own  benefit  or  as 
agents  of  Government  for  the  benefit  of  the 
State,  did  not  appear. 

Notice  under  $  9  of  the  Summary  Settlement 
Act  (Bom.  Act  VII.  of  1863)  was  served  on  the 
plaintiff,  and  he  accepted  the  settlement  as 
provided  by  f  (  Sand  6  of  the  Act,  but  no  notice 
was  sent  under  the  Act  to  the  defendant  by  the 
Collector,  nor  did  the  plaintiff  communicate  to 
the  defendant  the  fact  of  the  notice  having  been 
sent  to  him  in  respect  of  the  village. 

The  certificate  issued  by  the  Collector  previ- 
ous to  the  completion  of  the  sanad  regarding 
the  settlement,  contained  the  following  clause :— • 
"  Before  the  villages  (Vesu  and  Sanya)  were 
granted  in  jaghir^  lands  were  held  by  Peta^ 
inamdars  over  which  the  jaghirdar  has  no 
right.  They  are  entered  in  the  sanad  only  for 
the  purpose  of  receiving  settlement  and  paying 
it  over  to  the  Sarkar." 

This  arrangement  was  not  communicated  to 
the  defendant. 

In  1877  the  plaintiff  sued  the  defendant  for 
the  amount  of  three  years'  summary  settlement, 
which  he  alleged  he  had  paid  to  Government  in 
respect  of  the  defendant's  land. 

Heldf  that  the  defendant  was  not  liable,  whe- 
ther he  was  regarded  as  an  independent  inam- 
dar holding  directly  under  Government,  or  as  a 
tenant  of  the  plaintiff.  Nor,  under  the  circum- 
stances, could  ^i  69  and  70  of  the  Contract 
Act  IX.  of  1872  be  properly  applied  to  the  case. 
Jaisingbhai  v.  Haiaji  (L  L.  R.  4  Bom.  79) 
approved.      Nawab    Mir     Kamaludin    Hu- 

SENKHAN  «.     PARTAP    MoTA    ...  I.  II.    Bop.    6 

Bom.  244, 1880.  Westropp,  CJ.,  and  Kemball, 

J- 

a. Joint  Mortgage— Sale  in  Execution  of 

Decree  against  Co-Mortgagor— Payment  of  Mori- 
gage  Debt  by  Purchaser  to  Save  Sale  in  Execution 
of  Decree  on  Mortgage.']  A  purchaser  of  the  in- 
terest of  one  of  two  joint-mortgagors  in  the  mort- 
gaged property  at  a  sale  in  execution  of  a  money - 
decree  against  such  mortgagor,  who  has  paid 
the  whole  of  the  mortgage  debt  in  order  to  save 
a  sale  of  the  mortgaged  property  in  execution 
of  a  decree  obtained  by  the  mortgagee  on  his 
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COJnXlBVnOJSf—conid* 

mortgage,  is  entitled,  not  only  to  contribution 
from  the  co-mortgagor,  but  also,  having  pur- 
chased the  mortgagee's  rights  to  a  lien  on  his 
share  of  the  mortgaged  property,  and  to  'enforce 
his  lien  by  a  sale  of  such  share  for  the  propor- 
tion borne  by  it  to  the  original  mortgage.    Pan- 

CHAM  Singh  v.  Ali  Ahmad I.  L.  Itep.  4 

All.  68, 1881.    SirAight  and  Duthoit,  JJ. 

d.  — —  Voluntary  Payment — Right  to  Sue 
^-Payment  of  Decree  Erroneously  made  against 
Several  jointly— Form  of  Suit— Act  IX.  of  1872, 
H  ^»  70 — Jurisdiction  of  Mqfussil  Small  Causi 
Court.']  The  plaintiff,  in  order  to  prevent  the 
sale  of  his  property,  which  had  been  attached  in 
execution  of  a  decree  passed,  though  erroneously, 
against  himself  and  the  defendants,  making  them 
jointly  and  severally  liable  for  a  certain  sum, 
paid  the  full  amount  of  the  decreei  and  then 
sued  the  defendants  to  recover  from  them  col- 
lectively the  amount  due  by  them  as  their  aggre- 
gate quotas  1— 

Held,  that  the  payment  by  the  plaintiff  of  the 
whole  amount  of  the  decree  against  himself  and 
the  defendants  was  not  a  voluntary  or  officious 
payment,  so  as  to  deprive  him  of  remedy  against 
them;  the  faot  that  such  a  decree  should  not 
have  been  passed,  would  not  relieve  the  plaintiff 
Irom  its  operation,  and  his  property  having  been 
attached  in  execution  of  it,  he  could  not  have 
saved  it  from  sale  by  depositing  in  Court  what 
he  considered  to  be  his  own  fair  share  of  the 
debt,  and  was  thus  compelled  to  satisfy  the 
whole  decree. 

The  plaintiff  was,  therefore,  entitled  to  con- 
tribution from  the  defendants,  but  the  form  of 
bis  suit  was  wrong,  for  he  had  no  right  to  sue 
for  a  joint  decree  against  all  the  defendants, 
though  the  decree  against  himself  and  them  had 
wrongly  made  them  jointly  liable  for  the  whole 
amount  of  it. 

Heldt  also,  that  the  suit  being  for  contribution 
not  founded  on  contract,  was  of  a  nature  not 
cognizable  by  a  Small  Cause  Court,  and,  there- 
fore* that  a  second  appeal  lay.  Ram  Bux  Chit- 
tangeo  ▼.  Madhoosoodun  Paul  ChoTsdhry  (7  W. 
R.  377)  followed ;  Nath  Prasad  v.  Bai^  Natk  (I. 
L.  R.  3  All.  66)  distinguished. 

Quofre,  whether  ft  suit  for  contribtitton,  where 
both  plaintiff  and  defendants  were  liable  for  the 
money  paid  by  the  plaintiff,  falls  within  the 
scope  of  either  $$  69  or  7O  of  the  Contract  Act 
IX.  of  1872,  which  seem  rather  to  contemplate 
16 


COlSmBJBVTlOlSr-^contd. 

persons  who,  not  being  themselves  bound  to  pay 
the  money,  or  to  do  the  act,  do  it  under  circum- 
stances which  give  them  a  right  to  recover  from 
the  person  who  has  allowed  the  payment  to  be 
made  and  has  benefited  by  it.    Futteh  Ali  v. 

GuNGANATH  Rov I.  L.  Bop.  8  Csl.  113, 

1881 ;  10  CaL  B6p.  20.     Morris  and    Totten^ 

ham,  JJ. 

4.  — —  Co^harer,  Payment  of  Government 
Revenue  hy,  to  Save  Sale.]  Whefre  a  co-sharer 
of  a  portion  of  a  talook  is  compelled  t6  pay  a 
quota  of  the  Government  revenue  due  on 
accotmt  of  a  share,  not  his  own,  in  order  to 
save  the  portion  of  the  talook  from  sale,  he  is 
entitled  to  a  charge  on  such  share  for  the  money 
so  paid,  even  when  such  share  has  subsequently 
passed  into  the  hands  of  a  third  party.  Enayet 
Hosein  v.  Muddun  Mohee  Shahoon  (t4  Beng 
L.  R.  155;  22  W.  R.  411)  followed.  Nobin 
ChUnder  Roy  V.  Rup  Lall  Das... I.  L.  Bep. 
9  Gal.  877;  1882,  U  Gal.  Bep.  490. 
McDonnell  and  Field,  ]] . 

6.   Jurisdiction    of   Mofussil    Small 

Cause  Courtst]  In  the  absence  of  a  contract  to 
contribute  a  suit  for  contribution  for  money  paid 
by  one  judgment-debtor  in  ^tisfaction  of  a  joint 
decree  against  him  and  another  cannot  be 
entertained  by  a  Mofussil  Small  Cause  Court. 
Rambux  Chittanjeo  v.  Mudhoosoodhun  Paul 
Chowdhry  (Beng.  L.  R.  Sup.  Vol.  675  ;  7  W.  R. 
377)  and  Shaboo  Majee  v^  Noorai  Mollah  (Beng^ 
L.  R.  Sup.  Vol.  691)  followed ;  Nathprasad  v. 
Baijnath  (I.  L.  R.  3  All.  66)  dissented  from. 
Ramjoy  Surma  «.  Joy  Nath  Surma. ..I.  td, 
Bep.  9  Gal.  895, 1882  ;  12  CaL  Bep.  814. 
Wilson  and  Field,  JJ. 

6.  —  Jurisdiction  of  Small  Cause  Court — 
Undivided  Hindu  Family.]  A  Mofussil  Small 
Cause  Court  has  jurisdiction  to  entertain  a  suit 
brought  by  one  of  two  joint  judgment  debtors, 
who  has  satisfied  the  whole  decree,'  against  his 
co-debtor  for  contribution.  The  relations  of 
co*parceners  under  Hindu  law  are  such  that  one 
co-parcener  cannot  sue  another  for  contribution 
in  respect  of  a  joint  family  debt  satisfied  by 
him,  unless  he  sues  for  partition.  Gade 
Chellapilla  Rau  Pantulu  v.    Gade    Bala- 

RAMA   KriSHNAMA    PANtULU L   L.  Bop*   6 

Mad.  424, 1888.  Kindersley  and  Hutchins,  JJ. 

7, Set-off.]     In  ascertaining  the  amount 

due  for  contribution  in  a  suit  by  one  of  two 
joint  judgment  debtors  under  a  decree  for  rent, 
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the  Court  is  bound  to  take  into  consideration 
sums  previously  paid  by  the  defendant  in  respect 
of  the  same  rent  in  excess  of  his  share,  though 
such  sums  are  not  claimed  as  a  set-off  in  his 
written  statement,  such  sums  not  being  in  the 
nature  of  a  set-off...GAYUif  Chand  Dut  «. 
HuRi  MoHUN  Dut. .12  Cal.  Bep.  589,  1888' 
Garth,  C.J.,  and  Macpherson^  J. 

CONVERT  TO  MAHOMEDANIfllC. 

Hindu  Law,  Application  of. 

See  Hindu  Iiaw.  1. 

Raj  Bahadurv.  Bishen  Dayal... 
L  L.  Bep.  4  All.  848. 

CONVEYANCE  TO  DEFEAT  CBEDI- 
TOBS. 

Right  of  Grantor  to  Dispute. 

See  Estoppel.  4. 

MuKiM  9.  RAMJAN...9  Cal.  Bep. 
64. 

CONVEYANCE         OP        PBOPEBTY 
UNDEB  MOBTGAGE. 

—  Stamp  on. 

See  Stamp.  4. 

Reference... L  L^  Bep.  6  Had. 

18. 
CONVICTION,  EFFECT  OF. 
See  Bea  Judicata.  23. 

Ram  Lal  v.  Tula  Ram. ..I.    L. 
Bep.  4  AIL  97. 

CONVICTION  ON  TBIAL  BkCPBOFEB- 
LY  OBIGINATED. 

High  Court  can  Set  Aside. 

See  Procedure— Criminal.  28. 

NoBXN    Chundra...!.    L.    Bep. 
8  CaL  560. 
COPIES  QfF  DEPOSITION. 

Prosecutfljr,   whose  Charge  Dismissed,  En- 
titled toj 

See  Pr^eidency  Magistrates'  Act 
;rV.ofl877,  §170.1. 
Bank  OF  Bengal  v.  Dinonath... 
I.  L.  Bep.  8  Cal.  166. 

OOBBECTlON  OF  MISTAKE  IN  DEED 
OF  SALE. 

See  Forgery.  2. 

Empress  V,   Fateh  ..  I.  L.Bep. 
6  AU.  212, 


C0.BHABEB8  IN  INAM  VILLAGFK 

Partition — Parties  to  Suit. 

See  Partition.  4. 

Ramanuja  v.  Vxrappa  ...  L  L#> 
Bep.  6  Mad.  9a. 

CO-SHABEBS  OF  LAND. 

Adverse  Possession  by  Some  of  Several. 

See  Limitation.  129. 

Mahomed  Ali  v.  Khajah  Abduu 
L  L.  Bep.  9.  Cal.  744. 
— —  Buildings  Erected  by  ooe  of  Several — Suit 
to  Remove. 
See  SuildingB«  2. 

NocuRRY  Lall  v.   Brindabvn... 
I.  L.Bep.  8  Cal.  708. 
Dispute  between— and    Lessee  of — «s  to- 
Right  to  Collect  RentSr 
See  ProcedurOr-^lSrimiaal.  47« 

Beni  Ram  v.  Achraj...L  L^  Bep« 
6  All.  607r 

Ejectment  Suit  by  One  of  Several— After 

Partition^Parties. 
See  Landlord  and  Tenant.  61. 

ISHAN  ChUNDER  9.  ShAMA  ChURN«. 

12  CaL  Bep.  414. 

•  Ejectment  by  One  of  Several. 

See  Landlord  and  Tenant.  84. 

TuLSi  V.  BucHU L  LrBep.  & 

CaL  696. 

-  Enhancement  of  Rent,  Notice  of  by  One 
of  Several. 

See  Enhancement  of  Bent.  8a. 

BiDHu  V.  Komaraddi... I.  2t. 

Bep.  9  CaL  864- 

-  Enhancement  of  Rent,  Suit  for  by  One  of 
Several — Parties. 

See  Enhancement  of  Bent.  8. 8a. 
Jogendro  v.  N0BIN...L  L.  Bep. 
8  CaL  868. 

BiDHIR    V.    KOMARADOI......L     L« 

Bep.  9  CaL  864. 

-  Fiduciary  Relation  between. 
5^^  Constructive  Trust.  1. 

Ram  Lall  v,  Debender  Nath... 

I.  L.  Bep.  8  Cal.  8 ;  9  Cal. 

Bep.  837. 

-  Leases  by—Separately  for  Indigo  Cultiva- 
tion— Purchaser  of  Co-sharers'  Interests,- 
Ejectment  by. 

See  EstoppeL  7. 

HOLLOWAY    V.   MUDDON L    L. 

Bep.  8  CaL  446. 
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C0.8HAREBS  OP  LAND— r(>n^<2. 

Parties  to  Suit  by    One  of— to    Restrain 

Usurpation  of  Exclusive  Possession. 
See  Parties  to  Suit.  17. 

HiRA   Lal    v.    Bhairon...!.    L. 
Bep.  5  AU.  600. 

Payment  of  Government  Revenue  by  One — 

to  Save  Sale. 
See  Contribution.  4. 

NOBIN  ChUNDER  V,  RUP  LAI.L...L 

L.  Bep.  0  OaL  377. 

—  Payment  of  Arrears  of  Revenue  by  One — 

to  Save  Sale — Lien. 

See  Bight  to  Sue.  22« 

KrISTO    v.    KALIPROSONO...L     L. 

Bep.  8Cal.402. 

Parties  to  Suit  by. 

5di^  Parties  to  Suit.  4.  6. 

K.  P.  Kanka  V.  V.  M.  Naravanam. 
L  L.  Bep.  8  Mad.  284. 

ObHOY  GoBIND    V,    HURRVCHURN* 

I.  L.  Bep.  8  Cal.  277. 

—  Parties  to  Suit  by. 

See  Practice— Civil  24. 

Tarini   Kant  v.  Nund  Kishore. 
12  CaL  Bep.  588. 

—  Separate  Pattas,  Right  to  Demand. 

See  Landlord  and  Tenant.  9. 

Krishnamachaiu  v.  Gangarau... 
L  Ii.  Bep.  5  Mad.  ^29. 

■        Sir   Land  of  one   Co-sharer  included  in 
Mahal  Assigned  to  Another  on  Partition. 
5^  Jurisdiction.  83. 

Ram   Prasad  v.  Dina  Kuar...L 
L.  Bep.  4  AIL  516. 

Suit  by  Some  of — to    Set    Aside    Sale 

Quoad  their  Shares. 
See  Procedure— CiviL  13. 

Param  v.  ACHAL...I.  L.  Bep.  4 
AU.  289. 

—  Suit  by  one  of  Several — -for  Share  of  Rent 

See  Co-sliarers  of  Land.  1. 

1.  ■  ■  Suit  by  one  of  Several  Joint  Lessors 
Jot  S/utre  ofPent-^PartiesJ]  One  of  several  joint 
lessors  of  land  cannot  sue  the  lessee  for  his 
'Share  of  the  lump  rent  payable  under  one  single 
aad  entire   oblij^ation  to  all  the   lessors,  even- 


CCSHABEBS  OF  JjAN'D'-contd. 
though  he  makes   the  other  co-lessors  defend- 
ants.    Manohur  Das  v.   Manzur  Ali...I.  L. 
Bep.    5    AIL     40,    1882.     Brodhurst     and 

Tyrrell,  JJ 

C0-SHABEB8     IN     FEBMANENTLY 
SETTLED  ESTATE. 

Partition     between  —  Effect  of,   against 

Government. 
See  Partition.  7. 

AjooDHYA  T.  Collector  of  Dur- 
DUVGAH...  I.  L.  Bep.  9  CaL 
419. 
COSTS. 

Abatement  of  Appeal. 

See  Costs.  4. 

Amending  Decree  by  Striking   out  Unne- 
cessary Declaration. 
See  Practice— CiviL  1. 

Chooraiiuii  v.  Shaik  Mohamed. 
L.  B.  9  I.  A.  21. 

Appeal  as  to. 

See  Appeal— CiviL  18. 

BaLIUSSENv.  LUCHMCEPUT...L  L. 

Bep.  8  CaL  91. 

Failure  of   Plaintiff  to   Prove   his  Case — 

Fabricated  Defence. 

See  Costs.  2. 
-^ —  against  Guardian  of  Minor  Defendant. 

See  Costs.  3. 

of  Interlocutory  Order  as  to  Costs  of  Suit 

Generally. 
See  Costs.  5. 

Limitation  to  Suit  for. 

See  Limitation.  188. 

Balkrishna  v.  Govind 1,  L« 

Bep.  7  Bom.  518. 

Minor   Defendant,    Guardian  ^f  —  Costs 

against. 

5^  Costs.  8. 

^— "  Misstatement  of    Facts    in    Petition    for 
Leave  to  Appeal. 
&tf  Practice — Privy  Council.  1. 
MussooRiE  Bank  v.  Raynor-.-L. 
B.  9  1,  A.  70< 

Official  Assignee  Defendant,  Liabilily  <oL 

See  Costs.  6. 
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— —  Pauper  Suit— Appeal  from  Order  Refusing 
Execution  of  Order  as  to. 
5^  Appeial— CiviL  8. 

Collector  of  Ratnagiri  v.  Ja- 

NARDHAN L    L.    BOp.     6 

Bom.  690. 

"•—  Sale  in  Execution  of  Decree  for — against 
Father  of  Undivided  Hindu  Family. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  22. 

JOTADHRI   V.   RUGHOOBBER...!.    L. 

Bep.  9  GaL  608. 

« Security  for. 

See  Security  for  Govts. 

Suit  for. 

See  Mortgage.  28. 

Bhugwan  9.  G0BIND...I.  L.  Bep. 

9  Gal.  234;  11  Gal.  Bep. 

366. 

Suit  for —  of  Defending  Title  —  Covenant 

for  Title — Pre-emption. 
5^tf  Vendor  and  Purchaeer.  2. 
Ghulau  V,  Imdad...I.  L.  Bep. 
4  All.  367. 

-—  Suit  for  —  of  Prosecution  for  Abduction  of 
Daughter. 

See  Bight  to  Sue.  16. 

Ram   Lal  r.  Tula  Ram  ..L  L. 
Bep.  4  AIL  97. 

— -  Tender  of  Interest  at  Lower  than  Contract 
Rate. 
See  Interest.  2. 

VbNOIDBSWARA  v.  CHATU...L    L. 

Bep.  3  Mad.  224. 

1. Untenable    Grounds     of    Appeal.'] 

Costs  disallowed,  untenable  grounds  of  appeal 
as  to  the  amount  of  mesne  profits  having  been 
put  forward  in  order  to  bring  the  case  within 
the  rule  as  to  value  which  authorizes  an  appeal 
as  of  right.  Hurro  Doorga  Chaudhrani  v, 
MaharaniSurut  Soondari  DEBI...L.  B.  9L 
A.  1 ;  I.  L.  Bep.  8  Gal.  332. 
S.  C.  under  Mesne  Profits.  1. 

2, Failure  of  Plaintiff  to  Establish  his 

Cose^Fabricated  Def&nce,']  Where  a  plaintiff 
improperly  brings  a  defendant  before  a  Court, 
and  his  suit  is  dismissed,  the  defendant  should 
not  be  deprived  of  costs  merely  because  the 
Court  considers   the  defence   a  fabrication   to 


COSTS—rof!^^. 

meet  the  plaintiff 's  claims.     Dbvarakonda  Na. 

RASAMMA   9.    Dbvarakonda  Kanaya L  !§. 

Bep.  4  Mad.  134 ,  1881.    Innes  and  M.  Ayyar, 

JJ. 
S.  C.  under  Bes  Judicata.  10. 

3.  —  Guardian  of  Minor  Defendant  — 
Act  X.  of  1877,  5  458.]  The  Civil  Procedure 
Code,  Act  X.  of  1877,  does  not  authorize  a 
Court  to  decree  costs  against  the  guardian 
of  a  minor  defendant,  except  in  the  cases  re- 
ferred to  in  S  45^*  Narasimha  Rau  v.  Laksh- 
MiPATi  RAU...L  L.  Bep.  3  Mad.  263, 1881. 

Innes  and  M.  Ayyar,  JJ. 

4.  — -  Abatement  of  Appeal^Death  of  Ap- 
pellant ^  Respondent's  Costs-^Act  X.  of  1877, 
S  SS2.'],Held  {Garth,  C  J.,  doubting),  that  where 
an  appeal  abates  by  reason  of  the  death  of  the 
appellant,  and  the  omission  of  his  representa- 
tive to  apply  to  be  substituted  in  his  place,  the 
Appellate  Court  has  power  to  award  to  the 
respondent  the  costs  of  the  appeal  against  the 
estate  of  the  deceased  appellant.  Rajmonbe 
Dabee  v.  Chunder  Kant  Sandel...!.  L.  Bep. 
8  GaL    440,   1881 ;  10   Gal.  Bep.  437 

Garth,  C.J.,  and  Mitter,  J. 

6. Interlocutory    Order — Order  as  to 

Costs  of  Suit  Generally.']  It  is  not  the  practice 
when  costs  of  an  interlocutory  proceeding  have 
been  disposed  of  to  consider  that  an  award  of 
the  general  costs  of  the  suit  interferes  with  the 
order  disposing  of  those  partial  costs. 

Where,  therefore,  by  an  order  of  remand  by 
the  High  Court  in  1869  the  respondents  were 
ordered  to  pay  costs  in  both  Courts  to  the 
appellant,  and  subsequently  the  appellant's  suit 
was  dismissed  by  the  High  Court  in  1874,  and 
he  was  ordered  to  pay  the  costs  of  the  suit 
generally,  the  order  of  1869  not  being  under 
review,  or  rehearing,  or  brought  to  the  notice 
of  the  Court  : — 

Held,  that  it  was  neither  the  intention  nor 
the  effect  of  the  order  of  1874  to  override  that 
of  1869,  and  that  the  appellant  was  entitled  to 
set  off  the  costs  recoverable  by  him  under  the 
earlier  order  against  those  due  by  him  under 
the  later  one.    Radha  Pershad  Singh  v.  Ram 

Purmeswar  Singh L.  B.  10  I.  A.  113, 

1882  ;  L  L.  Bep.  9  GaL  797. 

6. Official  Assignee  Defendant^  Per- 
sonal Liability  of]  If  the  Official  Assignee 
defends  a   suit,  he  is  liable,   in   the   event   of 
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faiihire,  to  be  ordered  to  pay  the  plaintiffs  costs 
in  the  same  way  as  any  other  defendant,  and  if 
the  estate  be  insafficient  to  pay  the  costs  he  will 
hare  to  bear  them  personally.  If  is  for  him  to 
protect  himself,  by  getting  a  guarantee  of  in- 
demnity from  those  who  set  him  in  motion. 
Bbvk  V,  TuRNBR...!.  Ii.  Bep.  7  Bom.  484, 

1888.    Scott,}. 
COtJBT  FEEa 

-^  Alternative  Relief. 

See  Court  Fees.  2. 

Appeal— Finality  of  Decision. 

See  Appeal— Civil.  7.  lea.  leb.  lec 

Annam ALi  V.  Clobtb.  I.  L.  Bep. 

41Cad.204. 

HuBiBUL  V.  Mahomed L  I*. 

Bep.  8  Gal.  192. 

PROTAP  ChUNDBR  V.   ArATHOON... 

I.  L.  Bep.  8  CaL  455* 
Omrao  v.  Jones...  12  Gal.  Bep. 
148. 
See  Court  Fees.  2. 

—  on  Appeal  from  Order  under  (  265  of  Act 

IX.  of  1872. 
See  Court  Fees.  1. 

—  on  Appeal  from  Order  under  5  33I1  Act  X. 

of  1877. 
See  Court  Fees.  11. 

—  on    Appeal  in    Suit   for  Possession  and 

Mesne  Profits. 
See  Court  Fees.  8. 

—  on  Appeal  in  Suit  to  Recover  Lands  Sold 

in    Execution    with    Alternative    Relief 
against  Judgment-Creditor. 
See  Court  Fees.  2. 

—  on  Application  for  Account  and  Winding 

up  of  Partnership. 
See  Court  Fees.  2.  9.  16. 
■        on  Application  for  Review  Presented  after 
Ninetieth  Day. 
See  Court  Fees.  14. 

—  Award   of   Settlement    Officer,    Suit   to 

Contest 
A^Appeal- Civil  7. 

Annamau  v.  Clobtb...!.  L.  Bep. 
4  Had.  204. 
•^  Declaratory  Decree,  Suit  for. 

See  Court  Fees.  5. 
•— *  Declaratory  Decree  without  Consequential 
Relief,  Suit  for. 
S^  Court  Fees,  la 


G0X7BT  FTSES—eontd, 

— —  Distinct  Subjects,  Suit  Comprising. 

See  Court  Fees.  8. 

Ejectment  of  Defendant  as  Tenant-at-Will 

Suit  for. 

See  Court  Fees.  15. 

— —  Finality    of  Decision  of  Court  of    First 
Instance. 
See  Court  Fees.  2. 

See  Appeal— Civil.    7.    16a.  16b. 
I60. 

Annamali  v.  Clobtb...!.  L.  Bep. 
4  Had.  804. 

HuBiBUL  V,  Mahomed I.  L. 

Bep.  8  CaL  102. 

Protab  Chunder  v.  Arathoon... 

L  L.  Bep.  8  CaL  455. 

Omrao  v.  Jones.. .12  Cal.  Bep* 

148. 

— -  KarnavaU)  Suit  for  Removal  of. 

See  Court  Fees.  4. 

—^  Land  Sold  in  Execution  of  Decree — Suit 
to  Recover. 
See  Court  Fees.  2. 
— •  Land,  Suit  for,  and  to  Demolish  Buildings. 
See  Court  Fees.  5. 

Limitation  for  Application  for- 

See  Limitation.  19. 19a. 

Appava  v.  Collector  of  Vizaga- 

PATAM...I.  L.  Bep.  4  Mad. 

165. 

Vbnu bai  V,  Collector  op  Nasik. 

I.  L.  Bep.  7  Bom.  562. 

—  Mortgage,  Suit  to  Set  Aside. 

See  Court  Fees.  18. 

—  Partition,  Suit  for, 

iS#tf  Court  Fees.  12. 
— -  on  Petition  to  Wind  Up  Partnership. 
5^  Court  Fees.  2.  9.  16. 

—  Registration,  Suit  to  Compel. 

See  Court  Fees.  10. 

—  Revenue  Sale,  Suit  to  Set  Aside. 

See  Court  Fees.  7. 

— —  Review,  Application  for,   Presented  After 
Ninetieth  Day. 
See  Court  Fees.  14. 
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COURT  PBBS— c<m/rf. 
-^  Subordinate  Tenure-holder,  Suit  by,  for 
Possession  of  Fractional  part  of  Estate. 

See  Court  Fees.  6. 
— —  on  Suit  to  Compel  Registration. 

See  Court  Fees.  10. 

on  Suit  to  Contest  Award  of  Settlement 

Officer, 
5>tf  Appeal— CSviL  7. 

Annamau  v.Cloete...L  L.  Sep. 
4  Mad.  204. 

—  on  Suit  for  Declaratory  Decree  only. 

See  Court  Fees.  18. 

on  Suit  to  Eject  Defendant  as  Tenant-at- 

Will. 
5^  Court  Fees.  16« 

Suit  by  Mortgagor  for  part  of  Mortgaged 

Property. 
See  Court  Fees.  8. 

—  on  Suit  for  Partition. 

See  Court  Fees.  12. 

—  on  Suit  for  Removal  of  Karnavan. 

See  Court  Fees.  4. 

— —  Suit  to  Set  Aside   Lease  and   Demolish 
Buildings. 
See  Court  Fees.  5. 

—  on  Suit  to  Set  Aside  Mortgage. 

5fe  Court  Fees.  18. 

—  Valuation  of  Suit  for  purposes  of  Jurisdic- 

tion and  of. 
See  Court  Fees.  12. 
*— —  on  Written  Statement 
5^  Court  Fees.  17. 

1. Appeal fromOrder under S  ^$,AciIX. 

v/iSjl-^Partnership-^  Winding  Up—Act  VII,  of 
«870i  S  7i  CL  IV,  (f,)}  The  Court  fee  payable  on 
an  appeal  from  an  order  in  the  nature  of  a  decree 
by  a  District  Judge  in  an  original  application 
made  to  him  under  $  265  of  the  Contract  Act 
IX.  of  1873  for  the  winding  of  a  partnership,  and 
the  taking  the  necessary  accounts,  is  that  pay- 
able in  a  suit  for  accounts  under  f  7,  CI.  IV.  (/.) 
of  Act  VII.  of  1870,  and  should,  therefore,  be  an 
ad  valorem  fee  liable,  in  case  of  under  valuation, 
to  correction  under  $  11  of  that  Act. 

Section  265  of  the  Contract  Act  is  intended  to 
be  ancillary  to,  and  not  in  supersession  of,  the 


C0T7BT  TEBS—contd. 

ordinary  suit  for  winding  up  the  affairs  of  a 
partnership,  Jaivali  Ramasami  v  Sathambaka-m 
(I.  L.  R.  1  Mad.  340)  and  Lachaman  Lall  v. 
Ram  Lall  (I.  L.  R.  6  Cal.  521)  approved.  Ladhu- 

BHAI  PreMCHAND  V.  RSVICHAND  VeNICHAND... 

I.  L.  Bep.  6 Bom.  148, 1881.    Westropp,  C.J. 

2. On  Appeal  in  Suit  to  Recover  Land 

Sold  in  Execution  of  Decree  and  Mesne  Profits — 
Alternative  Relief  against  Judgment' Creditor."] 
The  plaintiff  sued  to  recover  certain  property 
which  had  been  sold  in  execution  of  a  decree 
obtained  against  him  with  mesne  profits  from 
the  purchasers  at  the  execution  sale,  or  failings 
this,  to  recover  from  the  judgment-creditor  the 
amount  realized  by  him  from  the  sale  on  the 
ground  that  the  decree  against  him  was  void : — 
Heldt  that  in  deciding  the  amount  of  stamp 
to  be  borne  by  the  memorandum  of  appeal,  the 
High  Court  was  not  bound  by  the  decision  of 
the  Court  of  first  instance  as  to  the  stamp  on 
the  plaint 

Heldt  also,  that  the  appeal  ought  to  be  stamped 
as  in  a  suit  for  the  recovery  of  land  and  money, 
and  that  as  regards  the  alternative  relief  sought, 
the  larger  of  the  two  reliefs  sought  must  deter- 
mine the  amount  of  the  stamp.    Motigavri  «. 

Pranjivandas I.  L.  Bep.  6  Bom.  802 , 

1882.    Melvill,]. 

8. Suit  by  Mortgagor  for  Part  of  Mort^ 

gaged  Property— Act  VII.  of  1870,  f  7,  CI.  IX.] 
In  cases  in  which  it  is  competent  to  the  mort- 
gagor to  sue  to  recover  a  portion  of  the  mort- 
gaged property,  the  debt  must  be  considered  as 
distributed  over  the  whole  property,  and  as 
regards  the  portion  sued  for,  "the  principal 
money  expressed  to  be  secured"  within  the 
meaning  of  CI.  IX.,  $  7,  Act  VII.  of  1870,  must 
be  taken  to  be  the  proportionate  amount  of  the 
debt  for  which  such  portion  of  the  property  is 
liable.    Balkrishna  Dhondo  v.  Nagvbkar...L 

L.  Bep.  6  Bom.  824, 1882.    MelvtU,  J. 

4.  — ^  On  Suit  for  Removal  of  Karnavan — 
Act  VIL  of  1870,  Sched.  IL,  AH.  17,  a.  K/.]  A 
suit  for  the  removal  of  a  Karnavan  of  a  Malabar 
Tarwad  for  misfeasance  is  incapable  of  valuation, 
and  falls  under  Art.  17.  CI.  VI.  of  Sched.  II.  of  the 
Court  Fees  Act  VII.  of  1870.    Govindan  Nam- 

BiARv.  Krishnanan  Nambiar L  L.  Bep. 

4  Mad.  146, 1881.    Turner ^  C.J.,  and  Innes^  J. 

5. Suit  to  Sei  Aside  Lease  and  Demolish 

Buildings — Suit  for  Possession  of  Land  and  De* 
molition  of  Building'^Dsdaratory  Decree — Conse- 
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^uential  Relief—Act  VII,  of  1870,  $  7,  Art.  IV., 
C7.  4.3  Certain  co-sharers  of  a  village  sued 
to  have  a  lease  of  land,  the  joint  property  of 
the  co-sharers,  which  had  been  granted  by  the 
other  co-sharers,  set  aside,  and  to  have  the 
building  erected  on  the  land  by  the  lessee 
demolished,  on  the  ground  that  the  lease  had 
been  unlawfully  granted  without  their  consent. 
The  value  of  the  building  sought  to  be  demo- 
lished was  Rs.  3,000.  The  relief  was  va|ued  at 
Rs.  100. 

A.  sued  A,  claiming,  inter  alia,  possession 
of  certain  land,  and  to  have  certain  buildings 
erected  thereon  by  the  defendant  demolished : — 

Heldf  that  in  valuing  the  above  suits  for  the 
purpose  of  Court  fees,  or  for  jurisdiction,  the 
value  of  the  buildings  sought  to  be  demolished 
was  not  to  be  taken  into  account. 

By  Straight,  Brodkurst,  Tyrrell,  and  Oldfield,]], 
-^That  the  first  of  the  above  suits  was  for  a  de- 
daiatory  decree  in  which  consequential  relief  was 
prayed,  and  fell  under  $  7,  Art.  IV.,  CI  IV.  of  the 
Court  Fees  Act  VIL  of  1870,  and  the  relief  being 
valued  at  Rs.  100,  had  been  properly  instituted  in 
the  Munsiffs  Court.  Jogal  Kishor  v»  Tale 
SINGH...L  li.  Bep.  4.  All.  320, 1882.  F.  B. 
6.  — ^  Suit  by  Subordinate  Tenure-Holder 
for  Possession  of  Fractional  Part  of  an  Estate — 
Act  VII.  cfiSyo,  ^  7,  Art,  5,  CI.  (a).]  The  assess- 
ment  of  the  Court  fee  in  a  suit  by  a  subordinate 
tenure-holder  to  recover  possession  of  a  defi- 
nite portion  of  an  entire  estate  paying  a  perma- 
nently settled  annual  revenue  to  Government, 
should  be  made  under  the  first  part  of  CI.  (a), 
Art.  S,  S  7  of  the  Court  Fees   Act  VII.  of  1870. 

HuBiBUL  HossEiN  V.   Mahomed  Reza I. 

Ii.  Bep.  8  CaL  192, 1881 ;  10  Cal.  Bep.  886. 
Mitter  and  Maclean,]], 
S.  C.  under  Appeal— Civil.  16ay     and 
Procedure  —Civil.  14. 

7. Suit    to  Set  Aside  Revenue  Sale — 

Valuation  of  Suit,]  A  suit  to  set  aside  a  sale 
for  arrears  of  revenue  must  be  stamped  as  if 
the  suit  were  for  the  recovery  of  the  property. 
Drapu  Chowdhry  o.  Ishan  Chunder  Das... 
8  CaL  Bep.  231,  1881.  Morris  and  Totten- 
ham, ]]. 

8. Act  VII.  of  1870,  §  17  —  Distinct 

Subjects — Suit  for  Possession  and  Mesne  Profits.'] 
For  the  purpose  of  determining  the  Court  fee 
payable  on  an  appeal  to  the  High  Court  in  a 
nit  for  possession  and  mesne  profits,  the  claim 


COTJBT  TEEB-^tontd. 
for  possession  and  mesne  profits  mtist  be  taefetfff 
to  be  one  entire  claim.    Chedi  Lai  v.  Kiratk 
Chand  (I.  L.  Rep.  2  All,  682)   dissented  from. 
KI9H0RI  Lal  Row.  Sharut Chunder  Mozum^ 

DAR L  L.  Bep.  8  Cal.  593,  1882;  10 

GaL  Bep.  369.  F.  B. 

0. Application  for  Account  and  Wind* 

ing  Up  of  Partnership— Act  IX,  of  1872,  $  265— 
Act  VII.  of  1870,  5  7,  CU  IV.  (/),]  The  Court 
fees  payable  on  an  application  to  a  District 
Court  under  $  265  of  the  Contract  Act  IX.  of 
1872,  for  an  account  and  winding  up  a  partner- 
ship should  be  an  ad  valorem  fee  required  by  a 
suit  for  accounts  under  f  7,  CI.  IV.  (f.)  of  Act 
VII.  of  1870.  Bhogilalv.  P0PATBHAI...I.  L. 
Bep.  7  Bom.  125, 1882.    Sargent,  C.J.,  and 

Kemhall,  J. 

10. On  Appeals  in  Suits  under  {  77  of 

Act  III,  of  iSjJ-^Act  VII.  of  1870,  Sched.  IV,, 
CI.  12,  Art.  17— Registration,  Suit  to  Enforce.] 
The  Court  fees  payable  on  all  appeals  to  the 
High  Court  arising  out  of  suits  brought  under 
i  77  of  the  Registration  Act  III.  of  1877  i» 
Rs.  10,  irrespective  of  the  value  of  the  suit^ 
Jantoo  V,  Radha  Canto  Doss... I.  L.  Bep.  8 
CaL  615, 1882.    Garth,  C.J. 

11. Appeal  from  Order  under  f   331, 

Act.  X,  of  1877,  ^  Amended  by  i  $2,  Act  XII. 
of  1879.]  Appeals  from  orders  under  ^  331  of 
Act  X.  of  1877,  as  amended  by  S  52  of  Act  XII. 
of  1879,  are  chargeable  with  the  same  Court-fee 
as  required  in  the  case  of  appeals  from   decrees. 

Mahbuban  v.  Umrao  Begum I,  L.  Bep.  8 

Cal.  720, 1882 ;  11  Cal.  Bep.  98.    Garth, 

C.J. 

12. Partition,  Suit  for  —  Act   VII.  of 

1870,  Sched.  II.,  Art.  VI,,  CI.  17— Valuation  of 
Suit — Jurisdiction:]  The  Court  fee  payable  on 
appeal  to  the  High  Court  in  a  suit  for  parti-' 
tion,  the  separation  of  a  share,  and  for  kkas 
possession  of  that  share  after  partition,  where  the 
plaintiff  is  already  in  possession,  is  that  provided 
by  Art.  VI.,  Q.  17,  Sched.  II.  of  Act  VII.  of  1870^ 
For  the  purposes  of  jurisdiction,  the  suit  must 
be  valued  according  to  the  value  of  the  property 
in  suit,  but  the  amount  of  th«  Court  fe«  is 
governed  by  a  different  principle^  Kirty  Churn 
Mitter  v.  Annath  Nath  Deb... I.  L.  Bep.  S 
CaL  767, 1882 }  11  Cal.  Bep.  96.  Garth,  CJ. 

18. Declaratory  Decree  Only,  Suit  for—* 

Mortgage,  Suit  to  Set  Aside— Act  VII,  of  1870, 
§  7,  para.  IV.,  CI.  c^Act  L  of  1877,  {  39.]  C/s 
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(X)T7BT  WBB—contd, 
father  mortgaged  certain  land  to  Z>.  A»  pur- 
chased the  mortgage,  and  obtained  a  decree 
upon  it  against  C,  whose  father  h^d  died.  C 
then  mortgaged  a  moiety  of  the  land  to  B»t  and 
subsequently  sold  the  same  moiety  to  A. 

A*  sued  B.  for  the  cancelment  of  the  mort- 
gage bond  .— 

HM,  that  the  suit  was  in  the  nature  of  a 

simple  declaratory  suit|  and  must    be  stamped 

accordingly.    Karam  Khan  «.  Daryai  Singh. 

I.  L.  Bep.  5  AIL  881, 1888.    F.B. 

14.  —  RevieWf  Application  for^  Presented 
After  Ninety  Days— Act  VII.  of  1^70,  S  14i  <»«<^ 
Sched^  /.,  Art.  5.]  If  the  application  for  a  review 
of  judgment  be  not  made  before  the  ninetieth 
day  from  the  date  of  the  judgment,  whether  that 
day  fall  on  a  holiday  when  the  Court  is  closed,  or 
not,  the  full  fee  leviable  on  a  memorandum  of 
appeal  must  be  paid  in  the  first  instance,  on  the 
presentation  of  the  application  on  the  first  day 
after  the  Court  re-opens,  but  if  the  Court  is 
satisfied  that  the  delay  was  not  caused  by  the 
Uukes  of  the  applicant,  it  may  grant  a  refund  of 
the  excess  fee  paid.  In  the  Matter  of  Doorga 
pRosuNNo  GH0SB...9  Gal.  Bep.  479,  1881. 
Prinsep  and  Fields  JJ. 

15. Suit  to  Eject  Defendant  as  Tenant' 

ai-WUl-'Act  VII.  of  1870,  5  7,  CI.  XL,  Sched, 
Il.f  Art,  5.]  The  Court  fee  on  the  plaint  or 
memorandum  of  appeal  in  a  suit  to  eject  a 
defendant  as  being  a  tenant-at-will,  is  8  annas 
under  Sched.  II.,  Art  5  of  Act  Vll.  of  1870. 

Clause  XI.  of  $  7  applies  only  to  suits  by  a 
tenant  to  dispute  the  validity  of  his  landlord's 
notice  to  quit.  Bibi  Nurjahan  v.  Morfan 
MUNDUL...11  Gal.  Bep.  91, 1882.    Garth,  C.J. 

16.  —  Petition  to  Wind  up  Partnership- 
Act  IX.  of  1872,  i  ^es—Act  VII.  of  1870,  Sched, 
/.,  Art.  /.]  Whether  the  relief  sought  under 
f  265  of  Act  IX.  of  1872  be  sought  by  an  appli- 
cation called  a  plaint,  or  by  one  called  a  petition, 
the  nature  of  the  remedy  is  not  effected,  and  the 
demand  is  essentially  a  plaint,  and  must  be  paid 
for  in  Court  fees  at  the  same  rate  as  any  other 
plaint  for  an  account  extending  to  a  like  amount 
of  valuation.  Erakshah  Dhanjxsbth  v.  Adar- 
ji  DORABJ1..X  L.  Bep.  7  Bom.  585,  1888. 
West  and  N.  Haridas,  JJ. 

17. On  WHtten  Statement-^Aci    VII. 

ofiSjo,  i  19.]  No  Court  fee  is  payable  on  a 
written  statement  filed  by  a  defendant   at  the 


G0X7BT  VEBB—contd, 

first  hearing.    Cheraq  A li  v.  Kadir  M ahomb0/ 
12  GaL  Bep.  867,  1882.    McDonneU   and 

Field,]]. 

G0X7BT  FEES  ACT  VII.  OF  1870. 

§7,  CI.  IV. 

See  Gourt  Fees.  9. 

BUOGILAL    V.    POPATBHAI...I.    !«• 

Bep.  7  Bom.  125. 

§  7,  Para.  IV.,  CI.  c 

See  Court  Fees.  5. 18. 

JOGAL  KiSHORB  «.  TALB    SiNGH... 

L  L.  Bep.  4  AIL  320. 

Karam  v.  Daryai...!.  L.  Bep.  5 

AIL  881. 

§  7.  CI.  IV.  (/)— Appeal  from  Order  under 

S  265,  Act  IX  of  1872. 

See  Goort  Fees.  1. 

Ladubhai  V,  Revichand...!.  lu 
Bep.  6.  Bom.  148. 
— -  §  7,  Para.  5,  CI.  a. 

See  Gourt  Fees.  6. 

Hubibul  v.   Mahombd I.  L. 

Bep.  8  GaL  192. 
§  7,  Para.  IX. 

See  Gourt  Fees.  8. 

Balkrishna  V,  Nagvekar.  .1.  li. 
Bep.  6  Bom.  824. 

§  7,  Ch  XI. 

See  Gourt  Fees.  15. 

BiBi  NuRjAHAiv  V.  Morfan 11 

GaL  Bep.  91. 

—  §12. 

See  Gourt  Fees.  2. 

MOTIGAVRI    V,    PRAN]IVANDAS...t. 

L.  Bep.  6  Bom.  802. 

See  Appeal— Givil.  7. 16a.  16b.  I60. 

Annamali  v.  CLOETE...L  L.  Bep. 

4  Mad.  204. 

Hubibul  v.  Mahomed I.  Ii. 

Bep.  8  GaL  192. 

pROtAP  Chunder  v.  Arathoon... 

I.  L.  Bep.  8  GaL  455. 

OliRAo  V.  Jones.. .12  GaL  Bep. 

148. 

§14. 

See  Gourt  Fees.  14. 

DooRGA  PR08UNN0...9  GaL  Bep. 
479. 
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C0T7BT  FEBS  ACT  VII.  OF  IBJO—contd. 

§17. 

See  Conrt  Fees.  8. 

KisHORi  V.  Sharut  Chunder... 
I.  li.  Bep.  8  Cal.  508. 

. §34. 

See  Stamp.  7. 

Empress  9.  Jallu...I.  L.  Bep.  4. 

AU.  216. 

Sched.1.,  Art.l. 

See  Court  Fees.  16. 

Erakshah  V,  ADARJI...L  L.  Bep. 
7  Bom.  535. 

Schcd.  I.,  Art.  5, 

See  Court  Fees.  14. 

DooRGA  Prosu  NNo. . .  9  Cal.  Bep. 
479. 
—  Sched.  I.,  Art.  11. 
5etf  Probate.  1. 

Ha]i  Ismail.. .L  L.Bep.  6.  Bom. 
452. 
Sched.  II.,  Art.  5. 

Sfe  Court  Fees.  15. 

BiBi    Nurjahan   v.    M0RFAN...II 

CaL  Bep.  91. 

Sched.  II.,  Art.  17,  CI.  (I.) 

See  Appeal— Civil.  7. 

Annamau  v.  Cloete...!.  L.  Bep. 
4  BIEad.  204. 

Sched.  II.,  Art.  17,  CI.  VI.— Partition  Suit. 

See  Court  Fees.  12. 

KiRTY  Churn  v,  Annath  Nath... 
I.  L.  Bep.  8  CaL  757. 
-^—  Kamavan,  Suit  to  Remove. 
5if»  Court  Fees.  4. 

GOVXNDAN  V.  KRISHNANAN...L  L. 

Bep.  4  Mad.  146. 

Sched.  IV.,  CI.  12,  Art  17. 

See  Court  Fees.  10. 

Jantoo  V,  Radha  Caktc.L  L. 
Bep.  8  Cal.  515. 

OOUBT    FBE    STAMPS,     SALE    OF, 
WITHOUT  LICENSE. 

See  Stamp.  7. 

Empress  v,  Jallu...I.  L.  Bep. 
4  AIL  216. 

COTJBT   OF   NATIVE  STATE,   JUDG. 
MBNT  OF. 

—  Mode  of  Enforcing— in  British  Territory. 
See  Bight  to  Sue.  12. 

Bhavanishankar  v.  Pursaori... 
I.  L.  Bep.  6  Bom.  292. 
17 


C0T7BT   OF  NATIVE  STATE,  JUDO- 

MENT  QF—contd, 
— —  Suit  on. 

See  Small  Cause  Court— MofUssil. 
15. 

AnAKATTIL  V,    KOCHBRI I.  L. 

Bep.  6  Mad.  191. 
COUBT  OF  WABDS. 

—  Disqualified  Proprietor — Capacity  to  Con- 

tract. 
See  Contract.  12. 

Dhunput   v.  Shoobhudra I. 

L.  Bep.  8  CaL  620. 

COVENANT  NOT  TO  ALIENATE. 

Alienatron  in  Breach  of. 

See  Mortgage.  18. 

Au  Hasan  v.  Dhirja I.   L. 

Bep.  4  All.  518. 
— —  Breach  of— Voluntary  Alienation — Sale  in 
Execution  of  Decree. 
See  Condition  in  Bestraint  of  Alie- 
nation. 2.  8. 
Vyakantraya  v.  Shivrambhat... 
L  L.  Bep.  7  Bom.  256. 
Tamaya  V,  T1MAPA...I.  L.  Bep. 
7  Bom.  262. 
See  Landlord  and  Tenant.  86. 36a. 
SuBARAYA  V.  Krishna. .....I.   L. 

Bep.  6  Mad.  159. 

NaRAYANA     v.     NARAYANA...L    L. 

Bep.  6  Mad.  872. 

COVENANT    FOB    FOBFEITXJBE   OF 
LEASE  IF  BENT  UNPAID. 

-—  Relief  against. 

See  Forfeiture.  1. 

DULI     ChAND     v.   RAJKISSORE...I. 

L.  Bep.  9  Cal.  88. 

COVENANT  FOB  BENEWAL. 
See  Lease.  1. 

PURMANANDAS I.    L.    Bsp.    7 

Bom.  109. 

COVENANT  FOB  TITLE  TO  CONVEY. 
5^f  Vendor  and  Purchaser.  2. 
Ghulam  v.  IMDAD...I.  L.  Bsp.  4 

AIL  857. 

CO-WIDOW. 

—  Partition,  Right  to  Compel. 

See  Hindu  Law  —  Alienation  by 
Widow.  8. 

JaNOKI    v.    MATHURANATH...I.  L. 

Bep.  9  CaL  580. 
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CREDITORS,  ASSiaNMBNT  FOR  BE- 
NEFIT OF. 

See  the  Cases  under  Oreditor'0  Trust 
Deed. 

CREDITOR'S   SUIT. 

See  Mahomedan  Law  —  Liability 
of  Heirs  for  Debts  of  Ances- 
tor. 2. 
MuTTYjAN  V,  Ahmed. ..I.  L.  Rep. 
8  Cal.  870. 
CREDITORS,  TRUST  FOR. 
See  Mortgage.  19a. 

Ragho  v.  BALVANT...I.  L.  Rop.  7 
Bom.  101. 
CREDITOR'S   TRUST   DEED. 

1. Unclaimed  Dividends^  Redistribu- 

Hon  of  — Limitation  Act  XV,  of  1877,  f  10 

Express  Trust  for  Specific  Purpose  —  Resulting 
TrustJ]  Where  a  creditor's  trust-deed  con- 
tained no  provision  for  the  redistribution  of  un- 
claimed dividends,  and  a  suit  was  brought  bv 
the  representative  of  one  of  the  creditors,  party 
to  the  deed,  for  the  administration  and  distribu- 
tion of  funds  in  the  defendant's  possession  appro- 
priated to  other  creditors  as  dividends,  but  un- 
claimed for  40  years  :— 

Held,  that  the  plaintiff  was  not  entitled  to 
succeed. 

SembUf  that  as  the  defendants  were  only  con- 
structive  trustees  by  virtue  of  having  possession 
of  the  trust  funds,  and  of  having  acted  in  the  trust, 
and  who  were  not  representatives  of  the  original 
trustees,  they  were  not  persons  in  whom  property 
was  vested  in  trust  for  any  specific  purpose 
under  $  lo  of  Act  XV.  of  1877,  inasmuch  as 
the  trust  sought  to  be  established  was  a  resulting 
trust    not    expressly  declared.     Manickavhlu 

MuDALi  V.  Arbuthnot  &  Co I.  L.  Rep. 

4  Mad.  404, 1883.    JCernan,  ], 

2. Assignment  for  Benefit  of  Creditor-^ 

Refusal  of  Trustees  to  Register  Claims  preferred 
after  certain  time — Cause  of  Action — Misjoinder 
-- Parties-^ Act  X.  of  1877,  H  28, 31 .]  A  debtor, 
by  a  deed,  dated  the  30th  November  1875,  assign- 
ed the  whole  of  his  property  to  trustees  for  the 
benefit  of  all  of  his  creditors,  by  a  deed  which 
provided  that  the  trustees  should  be  at  liberty 
to  make  a  distribution  among  the  creditors  equal- 
ly, according  to  their  respective  claims,  three 
months  after  the  date  of  the  deed,  and  that  the 
trustees  should  not  be  liable  to  creditors  who 
should  not  have  preferred  their  claims  within 


CREDITOR'S  TRUST  'D'EED—contd. 

three  months  from  the  date  of  the  notice  of  the 
trust  in  the  newspapers,  for  having  distributed 
the  assets  of  the  trust  within  the  prescribed 
period. 

On  the  31st  May  1876,  the  trustees,  by  public 
advertisement,  called  on  the  creditors  to  register 
their  claims  at  the  ofBce  of  the  acting  trustees 
on  or  before  the  12th  June  1876,  and  notified 
that  after  that  date  no  claims  would  be 
admitted. 

The  plaintiff,  a  creditor  who  had  not  regis, 
tered  his  claim  within  the  time  notified,  claimed 
to  share  in  a  dividend  about  to  be  declared  by 
the  trustees,  who  had  refused  to  register  his 
claim,  because  it  had  not  been  made  within  the 
notified  time. 

Pending  an  application  made  by  the  trustees  for 
the  opinion  of  the  Court  on  the  claims  of  credi* 
tors  in  the  same  position  as  the  plaintiff,  the 
trustees  had  expressed  their  willingness  to  regis- 
ter the  plaintiff's  daim  if  he  would  consent  to 
be  bound  by  the  Court's  order  on  such  appli- 
cation. The  plaintiff,  however,  refused  to  com- 
ply with  this  offer,  and  sued  to  recover  the 
amount  of  his  debt,  making  the  trustees  co- 
defendants  : — 

Held,  that  there  had  been  no  misjoinder  of 
parties.  The  refusal  of  the  trustees  to  pay  or 
register  the  plaintifPs  claim  except  on  a  condi- 
tion which  they  had  no  right  to  impose,  gave 
the  plaintiff  a  cause  of  action  against  them;  but 
that  they  were  not  personally  liable  for  the 
costs  of  the  suit,  which  must  come  out  of  the 
trust  estate.  Ajudhia  Nath  v.  Anant  Das... 
I.  L.  Rep.;8  A11.799, 1881.   Stuart,  C.J.,  and 

Spankie,  J. 

CRIMINAL  BREACH  OF  TRUST  AS 
CARRIER. 
See  Jurisdiction.  27. 

Bapu  V,  QuBBN I.  L.  Rep.  5 

Mad.  88. 
CRIMINAL  INTIMIDATION. 
See  Defamation.  2. 

Queen  v.Sri  Vidya  Sankara...!. 
L.  Rep.  6  Mad.  881. 

CRIMINAL  MISAPPROPRIATION. 

1. Penal  Code,  H  >93»  4^3 — Fabricate 

ing  False  Evidence.']  A  person  bon&fide  claim- 
ing and  believing  himself  to  be  entitled  to  the 
contents  of  a  box,  but  as  to  which  there  was  a 
dispute,  broke  open  the  box  which  was  in  his 


Digitized  by 


Google 


(    261    ) 


DIGEST  OF  CASES. 


(    262    ) 


OBIMINAX      MiaAPPBOFBIATIOK- 

contd, 
house,  and  removed  the  contentSi  and  nnade  a 
hole  in  the  wall  of  his  house,  so  as  to  make  the 
removal  appear  to  have  been  the  act  of  thieves 
from  outside.  It  did  not  appear  that  he  had 
laid  any  charge  against  any  one  in  respect  of 
the  removal  of  the  contents  of  the  box  : — 

Heldf  that  he  could  not  be  convicted  either 

of  criminal  misappropriation,  or  of  fabricating 

false  evidence.    Thewa  Ram  v.  Empress... 10 

CaL  Bep.  187, 1881.    Morris,  J. 

GBOnNAL  PBOCEEBINa. 

See  Ckmtempt  of  Court.  2. 

Navivahoo    V,     Narotamdas... 
I.  L.  Bep.  7  Bom.  6. 

CBIMINAL  PBOOEDUBE  CODE,    ACT 
X  OF  1872. 

§36. 

5^  Appeal-~CriminaI.  4. 

RoNGAi  V.  Empress.. .L  L.  Bep. 
0  Cal.  518. 

§S4i>44»46. 

See  Procedure— Criminal.  31. 

Empress  v.  Kallu...L  L.  Bep. 
4  All.  866. 

§45. 

See  Procedure— Criminal.  5. 

QuEENv.  Adapa...I.  li.  Bep.  4 
SCad.  827. 

§46. 

See  Procedure— Criminal.  7. 

Queen  v.    Velayudam I.  L. 

Bep.  4  Mad.  288. 

§47. 

See  Procedure— Criminal.  84. 

D1NENDR0...L  Ii.  Bep.   8  CaL 
861. 

■ §  48— Notice. 

See  Transfer  of  Criminal  Case.  1. 

Teacotta L  L.  Bep.  8  Cal. 

898. 

S64. 

See  Transfer  of  Appeal— Criminal 
1. 
SiTUAPATHi    9.    Queen... I.    L. 
Bep.  6  Mad.  82. 

S67. 

5^  Jurisdiction.  27. 

Bapu  v.  QUBEN...L  L.  Bep.  6 
Mad.  28. 


CBIMIKAL  PBOCEDUBE  CODE,  ACT 
X.  OP  1872-^ontd. 

§119. 

See  Evidence.  17. 17a. 

Kali  Churn...!.  L.  Bep.  8  CaL 

164;  10  CaL  Bep.  51. 

Jhubboo  Mahton I.  L.  Bep. 

8  CaL  789. 
§119- 

See  Evidence.  24. 

RoGHUNi  V.  Empress. ..L  L.  Bep. 

9  Cal.  465. 
§  122. 

See  Confession.  8. 

Empress  v.  Yakub...!.  L.  Bep.  9 

CaL  258. 

Certificate  Attached  Long^  After  Confes- 
sion Recorded. 
See  Evidence*  8. 

Empress  v.  Daji...L  Ii.  Bep.  6 
Bom.  288. 

§  137. 

5<^  XTnlawfdl  Assembly.  1. 

Empress  v.  Tucker.. .L  L.  Bep. 
7  Bom.  42. 

§  142. 

See  Bevival  of  Prosecution.  1. 
Queen  v.  Vengavayyangar...!. 
L.  Bep.  6  Mad.  25. 

1.  —  Absconding'  Accused — Sale  by  Ma* 
gistrate — Sale  in  Execution  of  Decree — Act  /.  cf 
1872,  $  114  WO  Where  the  property  of  an 
absconding  accused  has  been  attached  by  a 
Magistrate  under  $  172  of  the  Criminal  Proce- 
dure Code,  and  pending  such  attachmenti  the 
property  is  attached  and  sold  in  execution  of  a 
money-decree  against  the  accused^  the  purchaser 
under  a  subsequent  sale  by  the  magistrate  is  not 
bound,  in  a  suit  by  him  for  possession  against 
the  execution  purchaser,  to  show  that  the  pro- 
clamation required  by  ^171  had  been  issued,  and 
that  the  time  specified  in  it  for  the  accused's 
appearance  had  expired  before  his  purchase,  but 
the  Court  must  presume,  in  accordance  with 
$  114  (e)  of  the  Evidence  Act  I.  of  1872,  that 
the  judicial  acts  of  the  magistrate  were  regularly 
performed,  ue,,  that  unless  the  contrary  be  shown, 
the  proclamation  under  $171  had  been  properly 
issued  ;that  the  accused  had  not  appeared  within 
the  time  specified  therein,  and  that  the  pro- 
perty having  become  at  the  disposal  of  Govern- 
ment, the  magistrate  had  transferred  it  to  the 
plaintiff. 


Digitized  by 


Google 


(    283    ) 


DIGEST  OF  CASES. 


(    264    ) 


CBIMIKAL  FBOGEDXJBE  CODE,  ACT 

Z.  OF  1872^contd. 
Semble,  so  long  as  the  attachment  by  the 
magistrate  continued,  no  title  could  be  conferred 
by  any  attachment  subsequently  made ;  and 
that  even  if  the  person  to  whom  the  property 
belonged  could  show  to  the  satisfaction  of  the 
magistrate  that  he  was  not  at  fault,  and  there- 
fore  not  properly  responsible  for  the  sale,  still 
the  sale  is  not  to  be  set  aside,  and  the  property 
restored,  but  the  proceeds  of  the  sale  are  to  be 
made  over  to  the  proprietor.  Golam  Abed  v, 
TooLSEBRAM  Bera...L  L.  Bop.  9  CeI.  861, 
1888;  12     CaL     Bep.   411.    Prinsep    and 

aKinealy,  JJ. 

§§  190,194. 

See  Frocedore— CriminaL  27.  27a. 

Manikam  V,  QUEBN...I.  L.  Bep. 

6  Mad.  68. 

PONNUSAMI    V.     QUEBN...     I.    L. 

Bep.  6  Mad.  69. 

§  193. 

See  Confession.  8. 

Empress  v.  Yakub...I.  L.  Bep.  9 

CaL  268. 

§§  195. 196. 

See  Frocedore—Criminal.  81. 

Lachman  v.  JUALA...I.  L.  Bop.  5 

AIL  161. 

§§  196, 197. 

5^Frocedure~Criminal.  19. 

Empress  v.  Jangbir...!.  L.  Bep. 
4  AIL  160. 

§  197. 

See  Frocedure— Criminal.  48. 

Empress   v,  Alim  Mundle...11. 
CaL  Bep.  66. 

§aos. 

See  Frocedure— Criminal.  10. 

KORAPULU    V     MONAPPA...I.     L. 

Bep.  6  Mad.  160. 

§209. 

See  Compensation.  I. 

Number  «.  Ambu...I.  L.  Bep.  6 

Mad.  881. 

§  210. 

See  Compounding  Oilbnces. 

§  215. 

See  Beyival  of  Frosecution.  1. 

Queen  v.  Venguvayyangar.,,1, 
L.  Bep.  6  Mad.  26. 
•—  §  215  —  Discharge  without  Examining  all 
Prosecution  Witnesses,  Illegal. 
See  Frocedure— CriminaL  4. 

Queen  v.  Parasurama I.  L. 

Bep.  4  Mad.  829. 


CBIMINAI.  FBOCEBXJBB  CODE,  ACT 

X  OF  1872— contd. 

.  Chap.  XVIIL 

See  Appeal— CriminaL  8. 

Havaldar  Roy L  L.  Bep.  9 

CaL  96. 

§24a 

See  Frocedure— CriminaL  80. 

Jhubboo  Mahton...!.  L.  Bep.  8 

CaL  789. 

§  263. 

1. Dissent  of  Judge  from   Verdict  of 

Jury — Discretion  of  High  Court  —  Questioning 
JuryJ]  Notwithstanding  the  large  discretionary 
powers  vested  in  the  High  G>urt  by  {  263  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  the 
Court  will  adhere  generally  to  the  principles  of 
the  Courts  in  England,  viz,,  not  to  set  aside  the 
verdict  of  a  jury  unless  it  be  perverse  and 
potently  wrong,  or  may  have  been  induced  by 
the  error  of  the  Judge ;  and  when  the  Court  is 
asked  to  set  aside  the  verdict  of  a  jury  on  the 
ground  that  it  is  against  the  weight  of  evidence, 
the  question  is,  not  whether  the  Judge  who  tried 
the  case  was  or  was  not  satisfied  with  the  ver- 
dicti  or  whether  he  would  have  come  to  the 
same  conclusion  as  the  jury,  but  whether  the 
verdict  was  such  as  reasonable  men  ought  to 
have  come  to. 

Under  \  263  of  the  Criminal  Procedure  Code^ 
Act  X.  of  1872,  a  Court  is  authorized  to  ask  the 
jury  such  questions  as  are  necessary  to  as- 
certain what  their  verdict  really  is ;  but  where 
the  verdict,  though  perhaps  erroneous,  is  not 
ambiguous,  it  is  the  duty  of  the  Judge  to  record 
it  without  further  question.  Empress  v.  Dhunum 
KAZBB...L  L.  Bep.  9  CaL  58, 188d ;  11  CaL 
Bep.  169.  Maclean  and  Norris,  JJ. 
S.  C.  under  Forgery.  1. 

§  272. 

See  Appeal— CriminaL  2. 

Empress  v.  Gavadin...!.  L.  Bep. 
4Aai48. 

§  277. 

See  Procedure— CriminaL  24. 

RA001NATH...L  Ii.  Bep.  8  Cal. 
195. 

§  278. 

See  Procednre— Criminal.  2. 

Malan  v.  QUBBN...I.  L.  Bep.  5 
lCad.ll. 

§§  278,  279. 

See  Procedure— Criminal.  40. 
GoPAL  ChundbRm.IO  Cal.  Bep 

57. 
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CEDONAL  PB00EDX7BE  CODE,  ACT 

2L  OF  lB72—cQntd. 

§a8o. 

See  Security  to  Keep  the  Peace.  1. 

Empress V.  Kamta...I.  L.  Bep.  4 

AU.  212. 

—  §  282 — Further  Enquiry. 

See  Frocedtire— Criminal.  85. 

Empress  v.  Fateh...I.  L.Bep.  5 
AU.  217. 

§283. 

See  Frocedure— CriminaL  80. 

Jhubboo  MAHTON..X    L.  Bep. 
8.  CaL  780. 
§284. 

See  Frocedure^Criminal.  21. 

Empress  v.  Kallu...I.  Ii.  Bep. 
4  AU.  866. 

§295. 

See  Frocedure— Criminal.  25. 

MaILANDI    «.    TARIPULLA...L     L. 

Bep.  8  Cal.  644. 
—  §S  295, 296. 

See  Frocedure— Criminal.  88. 
Ram  LALL...I.  L.  Bep.  8  CaL 
876. 

§297. 

SeeBsSl.!. 

Manikam    v.    The     Queen. ..I. 
Ii.  Bep.  6  Mad.  68. 

§297. 

See  Forests  Act  VIL  of  1878. 1. 
Empress  v.   Nathu...!.  I«.  Bep. 
4  AIL  417. 

— ^  §  297  —  Acquittal. 

See  Acquittal.  1. 

Municipal  Committee  of  Dacca 

V.  HiNGOo  .«•  L  L.  Bep.  8 

Cal.  896. 

-^—  §  297 — Collector's  Order. 

See'Beviaionf    Fower     of    High 
Court  as  a  Court  of.  1. 
D1ANUT...IO  Cal.  Bep.  14. 

— —  §  297 — Discharge  by  Magistrate  in  Sessions 
Case. 
See  Frocedure— CriminaL  81. 

Lachman  V,  JUALA...L  L.  Bep. 
6  AU.  161. 


CBIMINAL  FB0CEDT7BE  CODE,  ACT 
Z.  OF  lB72--contd, 

Order   under  f  518    not  a  Judicial  Pro- 
ceeding. 

See  Frocedure— Criminal.  20. 

Bradley  v.  Jameson...L  L.  Bep. 
8  CaL  860. 

§308. 

See  Compensation.  2. 

Queen  9.  Reodon...L  Ii.  Bep.  6 
Mad.  286. 

§  3*3. 

See  Evidence.  24. 

RoGHUNi  V.  Empress.. .L  L.Bep, 
0  CaL  466. 

§328. 

See  Frocedure— Criminal.  14. 

Taraoa  v.  Queen... I.  L.  Bep.  8 
Mad.  112. 

§  330- 

See  Fardanashin  Woman.  1. 

Fario-un-Nissa...  L  L.  Bep.  6 
AIL  02. 

§346. 

See  Examination  of  Accused. 
See  Confession.  8. 

Empress  «.  Yakub...I.  L.  Bep. 
0  Cal.  268. 

—  §  349  Withdrawal  of^  Pardon  After  Judg- 
ment. 
See  Frocedure— Criminal.  28. 

NoBiN  CHUNDRA...I.  L.  Bep.  8 
CaL  660. 

•^—  Withdrawal  of  Pardon,  Grounds  for. 
See  Frocedure-— CriminaL  40. 

Srinop  v.  Empress. 12.  CaL 

Bep.  226. 

§  359- 

S'^e  Frocedure— Criminal.  18. 

Empress  v.  Rukn-ud-din...L  L. 
Bep.  4  AU.  68. 

§361. 

&f  Frocedure— CriminaL  10. 

KORAPULU     9.     MONAPPA...I.     L. 

Bep.  6  Mad.  160. 

§362. 

See  Frocedure— CriminaL  4. 

Queen  9.  Parasuram...!.  L.  Bep. 
4  Mad.  820. 
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CBIMIKAL   FBOCEDXTBE  C0DE,:ACT 

X.  OP  1872— rcmW. 

§418. 

See  Obscene  Book.  1. 

Empress  v.  Indarman  ...  I.  I«. 
Bep.  8A1L887. 

§439. 

1.  Sentence  —  Whipping  —  Charge^ 

When  an  accused  person  is  liable  to  be 
punished  under  the  Whipping  Act  VI.  of 
1864,  the  charge  must  state  the  liability 
and  the  judgment  should  set  out  the 
grounds  thereof  when  that  punishment  is 
imposed.  Badiya  v.  the  Queen. ..I.  L. 
Bep.  6  ICad.  168,1882.    Innes^^y 

§§  445.  44^- 

&«  Procedure— Criminal.  13c. 

Empress  v.  Sreenath L  L. 

Bep.  8  CaL  460. 

§  452»  453- 

See  Procedure— Criminal.l8  to  18d. 

§454. 

See  Procedure— CriminaL  13b. 
AMERUDDIN...L  L.  Bep.  8  CaL 
481. 

§  455- 

See  Palse  Evidence.  1. 

Empress  v.  Niaz  Au I.  L. 

Bep.  6  All.  17. 

§467. 

See  Sanction  to  Prosecute.  4. 

Queen  v,  Velayudam L   L. 

Bep.  6  Mad.  146. 

§468. 

See  Sanction  to  Prosecute.  2.  8. 

Giridhari L  L.  Bep.  8  CaL 

435. 

Zamindar  of  Sivagiri  v.  Queen. 

L  Ii.  Bep.  6  Mad.  29. 

§469. 

See  Sanction  to  Prosecute.  1. 

Eadara  v.  Queen...!.  L.  Bep.  3 
Mad.  400. 

S  471- 

See  Procedure— CriminaL  20.  26. 

Empress  v.  Bhawani I.    L. 

Bep.  4  AU.  182. 

Empress  v.  Juala...!.  L.  Bep.  6 

AU.  62. 


CBIMIKAIi  PBOCEDXJBB  CODE,  ACT 

X.  OP  lB72—contd, 

§  473. 

See  Jurisdiction.  2. 

Empress  v.  Gaspar...L  Ii.  Bep. 
6  Bom.  479. 
See  Procedure— CriminaL  16. 

SuNDRiAH  V,  Queen.. .L  L.  Bep. 
3  Mad.  264. 

§478. 

See  Adultery.  1. 

Empress  v.  Kallu...!.  Ii.  Bep.  5 
AIL  283. 
§480. 

See  Unlawful  Assembly.  1. 

Empress  v.  Tucker... I.  L.  Bep. 
7  Bom.  42. 

§§  489*  490. 

See  Security  to  Keep  the  Peace.  1. 

Empress  r.  Kamta...I.  L.  Bep.  4 

AU.212. 


8  491. 

See 
See 


§  492. 
See 


Procedure— CriminaL  34. 

Dinendro I.  L.Bep.8  CaL 

861. 
Security  to  Keep  the  Peace.  8. 

6.6. 
Queen  v,  Kadar...!.  L.  Bep.  6 
Mad.  380. 

Kassim 10  CaL  Bep.  336. 

Charoo  CHUNDRA...10  CaL  Bep. 
430. 


Security  to  Keep  the  Peace.  4. 

Abasu  «.  UMDA...I.  L.  Bep.  8 

Cal.724. 


§§  S04,  505. 

&^Securityfor  Good  Behaviour.  1. 

Tamiz  «.  UMID...L  L.  Bep.  9 

Cal.  216. 

§  505. 

1. Evidence   of  General    Character — 

Reputed]  The  power  given  by  S  S^S  o^  the 
Criminal  Procedure  Code  is  one  which  should 
always  be  exercised  with  nice  discretion  by  the 
Magistracy,  but  its  exercise  is  not  to  be  con- 
fined to  cases  in  which  positive  evidence  of  the 
commission  of  crime  is  forthcoming  against 
the  person  charged. 
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CBOCINAL  PBOCEDU&E  CODE,  ACT 

X  OP  ia72-^ontd. 
Reliable  evidence  as  to  general  character  may 
be  sufficient  to  justify  a  Court  in  finding  that 
the  person  charged  is  by  repute  a  dangerous 
character,  though  it  may  not  connect  the 
suspected  person  with  the  actual  commission 
of  any  crime.  In  the  matter  of  the  Petition  of 
Pedda  Siva  Reddi...L  L.  Bep.  8  Mad.  288, 
1881.     Turner,  C.J.,  and  M,  Ayyar,  J. 

§  5i8. 

See  Procedure— Criminal.  17. 

Elavarisu  v.  Vanamalai...!.  L. 
Rep.  8  Mad.  854. 
— ^  Perpetual  Injunction. 

5^  Procediire — Criminal.  29. 

Bradley  v-  Jameson  ...I.  L.  Bep. 

8  Cal.  580. 
—  Revival  of  Proceedings. 

See  Procedure— Criminal.  20. 

Bradley  v.  Jameson I,  L. 

Bep.  8  Cal.  580. 

§5i8. 

1. Jurisdiction*"]      An    order    under 

$  518  of  the  Criminal  Procedure  Code,  Act  X.  of 
1872,  can  only  be  made  when  it  is  necessary  to 
prevent  obstruction,  annoyance  or  injury  to  the 
person,  or  injury  to  human  life,  health,  or  safety, 
or  a  riot  or  affray.  Such  an  order  cannot  be 
made  merely  for  the  protection  of  property. 
Empress  t>.  I^ayag  Sinc.X  L.  Bep.  9  Cal. 
108,  1882.     Wilson  and  O'Kinealy,  JJ. 

§521. 

See  Amendment  of  Plaint.  2. 

Nilkanthapa     v.    The     Magis- 
trate OF  Sholapore...!.  L. 
Bep.  6  Bom.  670. 
Balaram  v.  The  F.  C.  Magis- 
trate of   Igatpuri...L    L. 
Bep.  6  Bom.  672. 
See  Bight  to  Sue.  10. 

Jagoamoni  v.  Nilmoni I.  L. 

Bep.  9  Cal.  75. 

1. Withdrawal    of   Case,'\     Where  a 

Magistrate,  proceeding  under  $521  of  the  Cri- 
minal Procedure  Code,  satisfies  himself  that 
there  is  no  necessity  for  proceeding  further  un- 
der that  section,  he  is  competent  to  let  the 
matter  drop.  In  re  Shonai Paramanick  (i  Cal. 
Rep.  4S6)  followed.  In  the  matter  of  the  Peti- 
tion of  IssvtL  ChwDER  NATH...I.  L.  Bep.  8 
CaL  888, 1882  ;  11  Cal.  Bep.  285.  Pnnsep 
and  (/Kineafyf  JJ. 


CBItf  INAIi  PBOCEDUBE  CODE,  ACT 
X.  OP  lS72^contd. 

§§521,526. 

See  Disobedience  to  an  Order  Duly 

Promulgated  by  a  Public 

Servant.  1. 

•  Empress   a.  Bhoirub...10  Cal. 

Bep.  198. 

§  530. 

See  Onus  Probandi.  2. 

NOBO    COOMAR     V.    GOBIND 9 

Cal.  Bep.  805. 

1. Procedure,  ]     In  a  proceeding  under 

§  530  of  the  Criminal  Procedure  Code  relating 
to  109  plots  of  land  all  covered  by  the  same  state 
of  circumstances,  and  the  possession  of  which 
was  claimed  by  rival  villages,  the  magistrate 
having  taken  evidence  relating  to  12  plots  only, 
made  an  order  that  the  ryots  of  one  village 
should  be  kept  in  possession  of  the  whole  : — 

Held,  that  the  Magistrate  had   exercised  a 

sound   discretion   in  acting  as    he  did.    AziM 

MoLLAH  V.  Latoo  P0RAMANICK...IO  CaL  Bep. 

523, 1881.    PonHfex  and  Field,  J  J. 

§  532—Ex-Parte  Order. 

See  Procedure— Criminal.  9. 

Lindsay. ..I.    I«.    Bep.  4.   Had. 
121. 

§536. 

See  Mahomedan  Law— Marriage. 
1. 
LuDDUN  Sahiba...!.  L.  Bep.  8 
CaL  786. 

Adultery  of  Wife    Subsequent    to  Main- 
tenance Order. 
See  Maintenance  of  Wife.  1. 

Laraiti    V,    Ram    Dial  ...  L  L. 
Bep.  5  AIL  224. 

-^-Agreement  by   Husband  to  give  Mainte- 
nance. 
See  Maintenance  of  Wife.  8. 

Viramma  v.  Nbrrayya  ...  I.  L. 
Bep.  6  Mad.  288. 

Mahomedan  Husband's  Power    of  Divorce 

not  Affected  by  Order  under. 

See  Maintenance  of  Wife.  2. 

Din  Muhammad.. ,L  L.  Bep.  5 
AIL  226. 
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CBIMINAL   PB0CEDX7BB  CODE,  ACT 

X.  OP  1872— co«^rf. 

§§  536,  538. 

See  Procedure— Criminal.  8. 

Queen  v.  Karri... L  X».  Bep.  4 
Mad.  280. 

§  579  and  Sched.  IV. 

See  Arma  Act  XI.  of  1878.  2. 

Empress  V.  Tegha  Singh. ..L  L. 
Bep.  8  Cal.  473. 

CBIMINAIi  PBOCEDXJBE   CODE,  ACT 
X  OP  1882. 

§32. 

See  Whipping.  1. 

Empress  «.  Bhagvanta I.  L. 

Bep.  7  Bom.  308. 
§  no,  ii8,  123. 

See  Appeal— Criminal.  6. 

Chand  Khan  v.  Empress... I.  L. 
Bep.  9  Cal.  878. 

§  133. 

See  Procedure— Criminal.  36. 

Empress  v.  Brojokanto...L  L. 
Bep.  0  Cal.  637. 

— —  §§    145,   147 — Co-Sharer  and  Lessee  of, 
Dispute  Between. 
See  Procedure— CriminaL  47. 

Beni  Ram  v.  Achraj...!.  L.  Bep. 
6  All.  607. 

§215. 

5^  Procedure— CriminaL  45. 

Queen   v.   Kanjamalai...  I.  L. 
Bep.  6  Mad.  372. 

§264. 

See  Procedure— Criminal.  48. 

Empress  v.  Sagambur...12  Cal* 
Bep.  120. 

§269. 

See  Procedure— Criminal.  44. 

SrINIVASACHARI  V,    QUBEN...L  L. 

Bep.  6  Mad.  336. 

§  309. 

See  Procedure— CriminaL  42. 

Shadulla  v.  Empress I.  L. 

Bep.  9  CaL  875. 

§  310. 

See  Procedure— CriminaL  50. 

Kristo  Behari  v.  Empress.. .12 
CaL  Bep.  555. 

§327- 

See  Procedure— CriminaL  48. 

Empress  v.Sagambur 12 Cal. 

Bep.  120. 


CBIMINAL  PBOCEDUBE  CODE,  ACT 

X  OF  1882— c<m^. 

§346. 

See  Confession.  8. 

Empress  v.  Yakub...!.  L.  Bep.  9 
CaL  258. 

§351. 

See  Procedure— Criminal.  48. 

Empress  v.  Sagambur...12  CaL 
Bep.  120. 

§364. 

See  Confession.  3. 
Empress  v.  Yakub... I.  L.  Bep. 
9  CaL  253. 

§404- 

See  Appeal— CriminaL  6. 

Chand  Khan  v.  Empre8S...I.  L. 
Bep.  9  Cal.  787. 

§  408. 

See  Appeal— CriminaL  4. 

RoNGAi  V.  Empress... I.  L.  Bep. 
9  Cal.  513. 

436. 

See  Procedure— Criminal*  45. 

Queen  v.  Kanjamalai I.  Ii. 

Bep.  6  Mad.  372. 

§  439. 

See  Escape  firom  Custody.  3. 

Empress  v.  Amar  Nath...!.  Ii. 
Bep.  5  AIL  318. 

§  S88. 

See  Procedure— Criminal.  44. 

SrINIVASACHARI     V.       QuEBN...!. 

L.  Bep.  6  Mad.  336. 

CBIMINAL  TBESPASa 

—  Co-Sharer    of    Land    used    for    Burial, 
Opening  Sawpit 
See  Criminal  Trespass.  2. 

Ex-communicated  Wife,  Entry  by,  to  Claim 

Maintenance. 
See  Criminal  Trespass.  1. 

Market  Toll,  Evasion  of. 

See  Criminal  Trespass.  3. 

1. Excommunication  of  Wife.']  Excom- 
munication from  caste  does  not,  per  se,  deprive 
a  Hindu  wife  of  the  right  of  joint  enjoyment  of 
her  husband's  house,  so  as  to  make  her  liable  as 
a  trespasser,  civil  or  criminal,  if  she  enters  the 
house  to  claim  maintenance.  The  Queen  v. 
Marimuttu...  1  L.  Bep.  4  Mad.  243, 1881. 
Innes  and  Keman,  JJ. 
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CBOONAL  TRESPASS— rd»/<^. 

2, Co-owners  of   Land —  Penal  Code^ 

S  297.]  Where  some  of  several  co-owners  of  land 
in  which  they  were  accustomed  to  bury  their  dead, 
opened  a  sawpit  on  the  land  in  defiance  of  the 
remonstrances  of  the  complainants,  the  other 
co-owners,  near  the  place  where  some  of  the  com- 
plainants' relatives  had  been  buried,  but  did 
not  actually  disturb  any  grave,  and  it  did  not 
appear  that  any  part  of  the  land  had  been  set 
apart  for  sepulture : — 

Hddf  that  they  could  not  be  convicted  under 
S  297  of  the  Penal  Code.  In  the  matter  of  the 
Petition  o/Khaja  Mahomed  Hamin  Khan... 
L  li.   Bep.  8  Mad.  178, 1881.     Turner,  C.J., 

and  HutchinSf  J. 

S. Evasion  of  Market  Toll.']  Entering  a 

Local  Fund  market  otherwise  than  through  the 
gate-way  with  the  intention  of  evading  pay- 
ment of  toll  is  not  criminal  trespass.  Queen  v. 
Varthappa  Nayakan...!.  L.  Aep.  5  Had. 
382,  1882.     M.  Ayyar  and  Tarrant,  JJ. 

CBiHnrATiNa  auEsxioN,  answer 

TO. 

See  Evidence.  1^. 

Queen  9.    Gopal...!.    L.  Kep. 
8  Had.  271. 

GROSS-APPEAL     WHEN      PEBHIS- 
SIBLE. 

See  Appeal— Civa  9. 

Balakv.  Kaunsil....!.  L.  Bep. 

4  Aa  491. 

CTBOSS  -  CLAIMS      UNDEB      SAME 
DECBEE. 
Sff  Execution  of  Decree.  83. 

Kalrav.  Ram  Din...L  L.  Bep. 

0  All  272. 

CBOSS-DECBEES. 

— —  Execution. 

Set  Execution  of  Decree.  33. 

Kalka  v.  Ram  Din... I.  L.  Bep. 

5  AIL  272. 
Set-off. 

See  Set-off.  1. 

HuRY    DoYAL  V.  Din  Doyal...L 
L.  Bep.  9  Cal.  479. 

GBOSS-EZAMINATION. 

Line  of  —  by  Accused   Does  not    Relieve 

Prosecution  from  Proof  of  Essentials. 
Set  Procedure— Criminal.  39. 

Abdul.,.. 10  Cal.  Bep.  54. 

18 


CBOSS-EZAHINATION  OP  WITNESS- 
ES  POB  PBOSECUTION. 

Right  to  Recall  for. 

See  Practice— Criminal.  1. 

Talkuri  v.  Queen. ..L  L.  Bep. 
4  Had.  180. 
CBOWN. 

Easement,  Acquisition  of,  Against. 

See  Easement.  8. 

Srinivasa  v.  Secretary  op  State. 
LL.  Bep.  6  Had.  226. 

1 'Limitation,  Statutes  of,  when  Binding  on. 

See  Limitation.  19. 19a. 

Appaya  v.  Collector  of  Viza- 

GAPATAM...L  L.  Bep.  4  Had. 

155. 

Venubai  v.  Collector  of  Nasik. 

L  L.  Bep.  7  Bom.  552. 

Note. 

CBOWN,  PBEBOGATIVE  OP. 

See  liimitation.  19. 19a. 

Appaya  v.  Collector  or  Vizaga- 

PATAM...L  L.  Bep.  4  Had. 

155. 

Venubai  v.  Collector  of  Nasik. 

L  L.  Bep.  7  Bom.  552. 

Note. 

CBXTELTY. 

False  Charge  of  Adultery. 

See  Husband  and  Wife.  1. 

AUGUSTIN   V.    AUGUSTIN  ...    L    L. 

Bep.  4  All.  874. 
CXTLTIVATOB,  LEASE  TO. 

Stamp  on. 

See  Stamp.  20. 
Stamp  Reference. ..L 


CUSTODY  OP  INPANT. 
5^^  Act  IZ.  of  1861. 

Kashi  Chunder.. 


L.  Bep.  5 
All.  360. 


L.  Bep.  8 
Cal.  266. 


See  Kidnapping.  1.  2. 

PRANKRISHNA...L  L.  Bep.SCaL 
969. 

Empress  v.  Pemantle I.    L. 

Bep.  8  Cal.  969. 

1. •  Remarriage  of  Hindu  Widow — Act 

XV.  of  1856,  §  Z— Guardianship  of  Children  of 
Deceased  Husbandl\  On  the  remarriage  of  a 
Hindu  widow,  if  neither  she  nor  any  one  else 
has  been  expressly  constituted  by  the  will   or 
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CrCrSTODY  op  infant— r^w/^. 
testamentary  disposition  of  the  deceased  hus- 
band guardian  of  his  child,  and  if  the  child  has 
property  of  his  own  sufficient  for  his  support 
and  education  while  a  minor,  he  should  or- 
dinarily be  regarded  as  a  child  "  who  has  neither 
father  nor  mother,  "  within  the  meanmgof  $  3 
of  Act  XV.  of  1856,  and  in  such  a  case,  a  pro- 
per  male  relative  of  the  deceased  father  would 
presumably  be  the  child's  guardian  in  preterence 
to  his  remarried  mother,  and  the  Court's  power 
to  appoint  him  should  ordinarily  be  exercised, 
failing  good  cause  shown  to  the  contrary, 
Khushau  V,  RANI...L  L.  Bep.  4  All.  195, 
1882.     Oldfield  and  Tyrrell,  JJ. 

CT7ST0M. 

See  Landlord  and  Tenant.  32. 

KupiL  V.  Radha L  L.  Bep.  5 

All.  26Q. 

Adoption  of  Daughter's  Son — Proof — New 

Case  in  Appeal. 
See  Hindu  Law— Adoption.  8. 

GOPAL  9.   HANMANT...L  L.    Bop. 

6  Bom.  107. 

—  of  Divorce  among  Ajanya  Rajput  Guzars. 
See  Penal  Code,  §  494.  1. 

Empress  v.  Umi...L  L.  Bep.  6 
Bom.  126. 


Evidence  of  Judgment  not  Inter  Parties, 

See  Evidence.  8. 

Sri  Raja  Vericherla  v.  Sri  Raja 

Satrachsrla...L  L.Bep.  6 

Mad.  258. 

—  Pre-emption-— Mahomedan    Law   Governs 

where  Custom  Ends. 
See  Pre-emption.  6.  7.  8. 

Zamir  v.  Daulat...L  L.  Bep.  5 

All.  110. 

Rajjo  v.  LALMAN...L  L.  Bep  5 

All.  180. 

Bhaivani  v.  DAMRU...L  L.  Bep. 

5  All.  107. 

—  Unreasonable. 

&f  Tishery.  1. 

LUTCHMEEPUT  V.  SADANLO...I,  L. 

Bep.  9  Cal.  698. 

1. Proof  of — Superintendence  of  Mosques 

in  Malabar — Mahomedan  Law,"]  In  Malabar, 
when  the  right  to  superintend  a  mosque  is  in 
dispute,  the  Mahomedan  law  of  inheritance  must 
be  applied  unless  a  custom  to  the  contrary  is 
nroved. 


CUSTOM— c(wl<£. 

Proof  that  the  management  of  most  mosques 
in  a  certain  district  is  in  the  hands  of  person^ 
who  would  inherit  under  the  Marumakattayam 
law  will  not  warrant  a  finding  of  the  existence 
of  such  a  custom  in  the  district    Rayanmaka- 

NAGATH  KUNHI  BlVI  SHERIFF  V>  ChERIVAPUOIA- 

GATH  Abdul  Aziz... L  L.  Bep.G  Mad.  108^ 
1882.     Turner,  C.J.,  and  Innes,  J. 

CtrSTOM  OF  I»OBT. 

See  Bill  of  Lading,  d. 

Scomr.  FiNLAY L  L.Bep.  7 

Bom.  886. 

CUTCHI     MEMON,      PBOBATB      07 
WILL  OP. 
See  Probate.  1. 

Haji  ISMAIL...L  L.Bep.6  Bom* 
452. 

DACOITY,  POSSESSION  OF  PBOPEB- 
TY  ACatHBED  BY. 

See  Dishonest  Possession  of  Stolen 
Property.  1. 
Empress    v.     Malhari...L     Ij« 
Bep.  6  Bom.  731. 
DAMAGES. 

Breach  of  Contract — Measure  of. 

See  Damages.  2. 

Breach    of    Contract  to  Sell     Immovable 

Property. 
See  Damages.  8. 

Costs  of  Former  Suit. 

See  Mortgage.  28. 

Bhugwan  v.  G0BIND...I.  L.  Bep. 
9  CaL  284. 

Liquidated — or  Penalty. 

See  Damages.  2. 

Mortgage  without   Covenant  to    Repay, 

Suit  on,   Dismissed  at     Intervention  of 
Co-Sharer. 

See  Mort   gge.  28- 

Remoteness. 

See  Damages  4. 

Road  Cess,  Neglect  of  Tenant  to  Pay. 

See  Damages.  1. 

for  Sale  in   Execution  of  Decree  brought 

about  by  Judgment-Creditor's  Fraud. 
5^^  Bight  to  Sue.  11. 

VlKARAGHAVA  V.    VENKATACHAR- 

YAR...I.  L.  Bet).  5  Mad.  217. 
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DAKAGES— r0»/<f. 

1,  Neglect    to   Pay    Road   Cess    and 

Public  Works  Cess—Beng.  Act  X.  of  lS^l,  S  25— 
Beng,  Act  VI  11,  of  1869.  S  ^—Landlord  and 
Tenant,']  Tenants  are  liable  in  damages  for 
neglect  to  pay  road  and  public  works  cesses. 
Saroda  Prosad  Gangooly  v.  Prosunno  Coo- 
mar  Sandial  ..I.  L.  Bep.  8  CaL  290, 1882 ; 
10  Cal.   Bep.   223.     Pnnsep    and   Bose,  JJ. 

2.  Uquidated  Damages  —  Penalty  — 

Breach  of  Contract ^MecKure  of  Damages — Act 
IX.  of  1872,  S  74.]  Under  f  74  of  the  Contract 
Act  IX.  of  1872,  the  Courts  are  not  bound  to 
award  the  entire  amount  of  damages  agreed  on 
by  the  parties  to  a  contract  in  anticipation  of  its 
breach,  but  may  award  "  reasonable  compensa- 
tion'^   not  exceeding  such  sum  for  the  breach. 

The  fundamental  ground  of  law  on  which 
damages  are  awarded  is  to  place  the  injured 
party  in  the  same  position  in  which  he  would 
have  been  had  he  not  sustained  the  injury  he 
complains  of.  As  a  general  principle,  therefore, 
the  damages  decreed  must  be  commensurate 
with  the  injury  sustained.  When  the  injury 
consists  of  the  breach  of  a  contract,  the  Court, 
acting  on  that  principle,  would  assess  damages 
with  a  view  to  restoring  to  the  plaintiff  such 
advantage  as  he  might  reasonably  be  expected 
to  have  derived  from  the  contract,  had  such 
breach  never  occurred.  Where,  therefore,  the 
parties  to  a  contract  for  the  delivery  of  a  certain 
quantity  of  indigo  plant  on  a  certain  day  agreed 
that  double  the  contract  price  of  the  indigo 
should  be  paid  in  case  the  indigo  was  not  duly 
delivered  :^ 

Held^  that  the  proper  method  of  assessing  the 
damages  for  the  breach  of  the  contract  was  to 
ascertain  the  quantity  of  indigo  which  could 
have  been  pressed  out  of  the  stipulated  amount 
of  indigo  plant,  to  ascertain  the  price  at  which 
the  indigo  might  fairly  have  been  sold  in  the 
market  during  the  season  to  which  the  contract 
related,  and  to  deduct  from  such  price  the 
ordinary  charges  of  producing  and  selling  the 
quantity  of  indigo  in  question,  and  to  award 
the    amount    so    ascertained.     Nait   R.\m    o. 

Shib  DAT L  L.  Bep.  5  All.  238,  1882. 

Stuart,  C.J,  and  Tyrrell,  J. 

8.  — —  Vendor  and  Purchaser —  Breach  of 
Contract  to  Convey^  Where  a  person  having 
agreed  to  sell  immovable  property,  without  any 
reasonable  excuse  conveys  it  to  a  third  person 
io  order  to  obtain  a  higher  price^  the  original 


DAMAGES— r(m^<;. 

purchaser  is  entitled,  by  way  of  damages,  to 
the  additional  price  obtained  by  the  second 
sale.  Trailokyanath  Biswas  9.  Jovkali  Chow- 
drain. ..11  Cal.  Bep.  464,  1882.     UcDonnHl 

and  Field,  JJ. 

4. Remoteness.']     The   loss   of   profits 

arising  from  the  non-cultivation  of  land  in  conse- 
quence of  a  magisterial  order  passed  under  the 
Criminal  Procedure  Code,  prohibiting  the  rival 
claimants  to  possession  thereof  from  entering 
thereon  until  their  respective  titles  should  have 
been  established  in  a  Civil  Court,  cannot  be 
recovered  as  damages  by  the  claimant  who 
eventually  succeeds  in  establishing  his  title, 
inasmuch  as  they  are  not  the  probable  result 
of  the  act  of  his  rival,  but  are  the  consequences 
of  a  judicial  act  proceeding  from  the  magistrate 
alone.  Ammani  Ammal  v.  Sellayi  Ammal... 
L  L.  Bep.  6  Mad.  426, 1883.     Turner,  C.  J., 

and  M,  Ayyar,  J. 

DAMAGES  ON  ACCOUNT    OF   BENT. 

Suit  for. 

5^^  Small  Cau89  Court— MofussiL 
2. 
Kalidas  is,   Vallabhdas  ..I.  L. 
Bep.  6  Bom.  79. 

DAMAGES  FOB  MALICIOUS  FBOSE. 
CUTION -COSTS  OP  DEFENCE. 
See  Malicious  Frosecution.  2.  3. 
Subba  v.  V1RAPPA...L  I«.  Bep.  5 
Mad.  162. 

BUNNOMALI    9.  HurRIDAS  ..I. 

L.  Bep.  8  Cal.  710. 

DAMAGES  FOB  USE  AND  OCCUFA- 
TION. 

5>^  Jurisdiction.  38. 

Dhian  Rai  v.  Thakur  Rai...I.  L. 
Bep.  5  All.  20. 
DAM  DUFAT. 

See  Interest.  5.  6. 

SuRjiYA  9.  S1RDHARY...I.  L.  Bep. 

9  Cal.  825. 

Hbt  Narain  9.  Ram  Dein...L   L. 

Bep.  9  Cal.  871. 

DANCING  GIBL'S  OFFEBINGS  TO 
IDOL,  BEJECTION  OF,  BY 
FBIEST. 

See  Bight  to  Sue.  20a. 

Vengamuthu  v.  Pandareswara. 
L  L.  Bep.  6  Mad.  161. 
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DAKGEBOUS  LUNATIC. 

See  Illegal  Arrest.  1. 

Sinclair  v.  Broi;ghton...L.  B. 

9  L  A.  162  ;  I.  L.  Bep.  9 

Cal.  841. 

DABPATNIDAB  FAYING  ABBEABS 
OF  FATNI  BENT  TO  8AVE 
8ALE. 

——  Rights  of. 

See  Arrears  of  Bent.  1. 

NOBO    GOPAL    V.    SRINATH...L  L. 

Bep.  8  Cal.  877. 
DAUGHTEBS,  INHEBITANCE  OF. 

—  Bengal  Law— not  Stridhan, 

See  Hindu  Law  —  Inheritance  — 
Daughters.  8. 

MUTTA    9.    DORASINGA...L.  B.  8 

L  A.  99 ;    L  L.  Bep.  8 
Mad.  290. 
■ •  Bombay  Law. 

See  Hindu  Law  —  Inheritance  — 
Daughters.  1. 

BULAKHIDAS  t».    KeSHAVLAL I. 

L.  Bep.  6  Bom.  85. 

Before  Marriage— Death  After  Marriage — 

Succession  of  Married  Sister. 
See  Hindu  Law  --  Inheritance  — 
Daughters.  5. 

TiNUMONi  V.  Nibarun I.  L. 

Bep.  9  Oal.  154. 

—  Indigent  and  Wealthy, 

5^f  Hindu  Law  —  Inheritance  — 
Daughters.  4. 
Danno  v.  Darbo...!.  L.  Bep.  4 

Ail  248. 

—  Sonless  or  Barren. 

See  Hindu   Law  —  Inheritance- 
Daughters.  2. 

SiMMANI    «.     MUTTAMMAL...I,   L. 

Bep.  8  Mad.  265. 

DAXTGHTEB  -  IN  -  LAW,  INHEBIT- 
ANCE OF. 

See  Hindu  Law  —  Inheritance 

Daughter-in-Law.  1. 
Ananda  w.   N0WNIT...I.  L.  Bep. 
9  CaL  815. 

DAUGHTEB'S  SON— ADOPTION  OF. 

—  Among  Brahmans— Custom. 

See  Hindu  Law— Adoption.  8. 

GOPAL  V,  HANMANT...L    L.  BOp. 

6  Bom.  107. 


DEATH  OF  APPELLANT. 

Abatement  of  Appeal — Costs. 

5^^  Costs.  4. 

Rajmoneb  v.  Chukder  Kant. ..I. 
L.  Bep.  8  Cal.  440. 
DEATH  OF  DEFENDANT. 

See  Abatement  of  Suit.  2. 

Bepin  Behari  «>.  Brojo  Nath... 
I  L.  Bep.  8  Cal.  857. 

Limitation  for  Application   to   make  his 

Representative  a  Defendant. 

See  Limitation.  4. 103. 

Khusalbai    v.   Kabhai  ...  L   L. 
Bep.  6Som.26. 

Benode  v.  Sharat...L   L.  Bep. 

8  CaL  887;  10  Cal.  Be-. 

449. 

DEATH  OF  DEFENDANT  PENDING 
APPEAL. 

Partition   Suit— Power  of  Appellate  Court 

to  Vary  Decree. 
See  Appeal— CiviL  3. 

Sakharam  v.  HAR1...I.  L.  Bep. 

6  Bom.  118. 

DEATH  OF  INSOLVENT  AFTEB 
VESTING  OBDEB. 

See  Insolvency.  8. 

FakIRCHAND      V,     MOTICHAND...I. 

L.  Bep.  7  Bom.  488. 

DEATH  OF  JUDGMENT  DEBTOB 
AFTEB  ATTACHMENT. 

^— •  Procedure. 

5^^  Execution  of  Decree.  86. 

Ramasami  v.  Bagirathi I.  L. 

Bep.  6  Mad.  182. 

DEATH    OF     JXTDGMENT     DEBTOB 
PENDING     APPLICATION    TO 
SET  ASIDE  EXECUTION  SALE. 
See  Procedure— CiviL  19. 

Baba  v.  GULAM...L  L.  Bep.   7 
Bom.  424. 

DEATH  OF  OPPONENT  TO  APPLI- 
CATION  FOB  LEAVE  TO  SUE 
AS  PAUPEB. 

Limitation  for  Application  to    Substitute 

Heir. 
See  Limitation.  182. 

Janardhan  v.  ANANT...L  L.  Bep. 

7  Bom.  873. 
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DEATH  OF  PLAINTIFF. 

See  Abatement  of  Suit.  1. 

Padarath  v.  Raja  Ram I.  L. 

Bep.  4  AIL  285. 
—  Limitation  for  Representatives  to  Appeal 
on — After  Decree. 
See  Limitation.  63. 

Ramanada  v.  Minatchi I.  L. 

Bep.  8  Mad.  286. 

DEATH  OF  RESPONDENT. 

See  Abatement  of  AppeaL  1. 

Sadhu  v.  Dwarka...12  CaL  Kep. 

46. 
DEBATES  IN  COUNCIL. 

Cannot  be  Considered  in  Construing  Sta- 
tute. 

See  Construction  of  Statute.  4.  5. 

5a.  5b 

Thanga  Kakupa  v.  Armuga....I. 

L.  Bep.  5  Mad.  883. 

GoPAL  V.  PARSOTAM...I.  L.  Bep. 

5  AIL  121. 

Chunilalv.  B0MANJI...I.  L.Bep. 

7  Bom.  310. 

Waller,  In  re I.  L.  Bep.  6 

Mad.  480. 

DEBT  BABBED  BY  LIMITATION. 

Acknowledgment  of. 

See  Limitation.  46.  46a.  47.  48. 
48a.  50. 107. 107a.  118. 189. 
^■^  Contract  to  Pay. 

See  Power  of  Attorney.  5. 

HuBLAL  V.   Ramgoti 11  CaL 

Bep.  681. 

DEBT    BABBED    BY     LIMITATION, 
PBOMISSOBY  NOTE  FOB. 

See  Hindu  Law^-Liability  of  Son 
for  Debts  of  Father.  2. 

NaRAYANASAMI      9.     SAMIDAS...I. 

L.  Bep.  6  Mad.  298. 

DEBTS,  CHABGE  OF. 

See  Mortgage.  87. 

Ram  Dhun  v.  Mohesh  Chundbr. 
L  L.  Bep.  9  CaL  406. 
DEBT  8ECX7BED  BY  MOBTGAGE. 

Sale  of — in  Execution  of  Decree. 

See  Sale  in  Execution  of  Decree. 

17. 

Srinath  V,  GOPAL...L  L.  Bep. 

0  CaL  54;  12  CaL  Bep. 

445. 


DECLABATION  OP  TBXJST. 

Imperfect  Gift. 

SeeTT}iSt,  2. 

HiRBAi  V.  Jan  Mahomed. ..I.  L. 
Bep.  7  Bom.  229. 
—  Relating  to  Land. 
See  Trust.  1. 

Bai  Manikbai  v.  Bai  Merbai...L 
L.  Bep.  6  Bom.  868. 
DECLABATOBY  DECBEE. 
5ff  Ejectment.  2. 

Premraj  v.  Narayan I.  L. 

Bep.  6  Bom.  215. 

Court  Fees  on  Suit  for — Only. 

5"^^  Court  Fees.  18. 

Karam  v.  Daryai...I.  L.  Bep.  5 

AU.  881. 

— —  Discretion. 

5^^  Declaratory  Decree.  6.    • 

Dismissal  of   Suit  for— Only,  Subsequent 

Suit  for  Consequential  Relief. 

See  Bes  Judicata.  25. 

Ram  Savak  v.  Nakched...I.  L. 

Bep.  4  All.  261. 
Execution  of. 

See  Execution  of  Decree.  9. 

Sri  Krishna  v.  Singara I.  L. 

Bep.  4  Mad.  219. 
See  Limitation.  96. 

Sami  v.  Somasundram I.  L. 

Bep.  6  Mad.  119. 

Mofussil  Small  Cause  Court  Cannot  Make. 

See  Small  Cause  Court— Mofussil. 
4a.  14. 
Ilahi    Bakhsh  V,    S1TA...I.    L. 
Bep.  5  AU.  462. 

Akbar  Ali  v.  Jezuddin I.  L. 

Bep.  8  CaL  899. 

Reversioner,  Suit  by. 

See  Declaratory  Decree.  1.  2.  2a. 

of  Right  to  Exclusive    Possession  of  Land 

Held  under  Pottah  from  Government. 
See  Jurisdiction.  44. 

PURNAMAL  V.  MAYARAM...10  CaL 

Bep.  201. 

of  Right  to  Officiate  as  Patel. 

See  Bight  to  Sue.  6.  7.  8. 

Vasudev  v.  Ramchandra...I.  L. 

Bep.  6  Bom.  129. 

Ganpatrav  v.  R  a  NCR  a  V...  Ibid. 

183. 

Gavdapa    V,  Shivbasangavda... 

Ibid.  188* 


Digitized  by 


Google 


(    283    ) 


DIGEST  OF  CASES. 


(    284    ) 


DECLABATOBY  DECBEE— ron/^/. 

—  of  Right  to  Property  Attached  in  Execu- 

tion of  Decree. 
See  Declaratory  Decree.  3. 

of    Right  to   Property    Attached,    though 

Attachment  Removed  Before  Suit. 
See  Bight  to  Sue.  18. 

Sreeputty  v.  Kartick I.  L. 

Bep.  9  CaL  10  ;  11  Cal. 
Bep.  181. 

• Small  Cause  Court,  Mofussil,  Cannot  Make. 

See  Small  Caose  Ck>urt— Mofuesil. 
4a.  14. 

Ilahi  Bakhsh  v.  Sita I.  L. 

Bep.  5  All.  462. 

Akbar  Au  v.   Jezuddun...!.  L. 

Bep.  8  Cal.  399. 

—  Specification  of  Property. 

5"^^  Partition.  8. 

Churamun  v.  Anoop 11  Cal. 

Bep.  533. 

Suit  for -Only. 

See  Declaratory  Decree.  4. 

Suit  for—Only,  After  Order  under  Beng. 

Act  VII.  of  1876,  S  59. 
See  Declaratory  Decree.  8. 

—  of  Title,  Suit  for,  by  Person  in  Possession. 

See  Declaratory  Decree.  6. 

•~—  of  Title  to  Guide  Revenue  Authorities. 
See  Declaratory  Decree.  7. 

1. Reversioner^  Suit  by  —  Alienation  by 

Widow^Act  I.  of  i%Tj,  S  42'-Act  I.  of  1869^ 
S  89 — Registered  Talookdar  may  be  Trustee.~j 
Notwithstanding  the  confiscation  of  the  land  in 
Oudh  by  the  Proclamation  of  Lord  Canning,  its 
restoration  by  his  circular  letter  of  the  loth 
October  1859,  aflRrming  the  absolute  title  of  the 
grantees  of  summary  settlements,  and  the  grant- 
ing a  funnM^  with  full  powers  of  alienation,  con- 
firmed by  the  Oudh  Estates  Act  I.  of  1869,  the 
legal  owner  may,  either  by  express  agreement 
or  by  his  conduct,  constitute  himself  in  equity  a 
trustee  for  others  as  to  the  whole  or  part  of  the 
beneficial  interest 

In  a  suit  by  a  widow  of  a  deceased  talookdar 
against  another  widow  and  her  transferee  of  the 
talook  for  a  declaration  of  the  plaintiff's  right  to 
succeed  to  the  estate  in  suit  after  the  death  of 
the  first    defendant,  the    latter    pleaded  that 
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by  virtue  of  a  summary  settlement  made  with 
her  in  1858,  a  sunnud  granted  in  1861,  and  the 
entry  of  her  name  on  the  first  and  third  lists 
prepared  under  Act  I.  of  1869,  §  8,  she  had 
under  $  9  an  absolute  estate  with  full  power  of 
alienation : — 

Held^  that  the  defendant  had  by  her  acts  and 
declarations  constituted  herself  a  trustee  for  the 
purpose  of  carrying  into  effect  her  husband's 
will  under  which  the  plaintiff  was  entitled  to 
succeed  on  the  first  defendant's  death.  The 
suit,  therefore,  was  maintainable  under  S  42  of 
the  Specific  Relief  Act  I.  of  1877,  ^"^  ^**^  plain- 
tiff was  entitled  to  the  relief  prayed  for,  iriz.,  a 
declaration  that  she  was  entitled  to  succeed  to 
the  estate  after  the  death  of  the  first  defendant. 

In  another  suit  by  a  plaintiff  entitled  under 
the  same  will  to  an  estate  in  remainder  after  the 
determination  of  the  life  estates  of  the  widows 
for  a  declaration  of  the  invalidity  of  the  transfer 
of  the  estate  : — 

Held,  that  the  plaintiff  was  entitled,  under  the 
Specific  Relief  Act,  to  maintain  the  suit,  and 
though  it  would  not  have  been  unreasonable  if 
the  Court  in  the  first  instance  had,  as  a  matter 
of  discretion,  declined,  under  the  circumstances, 
to  grant  declaratory  relief  to  the  plaintiff  as  a 
remote  remainder  man,  yet  the  suit  having  been 
wrongly  decided  against  him  on  the  merits, 
he  was  in  appeal  entitled  to  the  relief  sought. 
Thakurain  Ramanund  Koer  V  Thakurain 
Raghunath  Koer...!!.  B.  0  I.  A.  41,  1882  ; 
I.  L.  Bep.  8  Cal.  769;  11  Cal.  Bep.  149. 

169. 

2.  — —  Act  J.  of  1877,  \  42 — Reversioner^ 
Suit  by.l  A  person  who  stands  in  the  position 
of  presumptive  heir  upon  the  death  of  a 
Hindu  widow  is  not  entitled  to  maintain  a  suit 
for  a  declaration  of  his  so-called  reversionary 
right,  and  the  Specific  Relief  Act  I.  of  1877  has 
made  no  alteration  in  the  law.  Section  42 
refers  only  to  existing  and  vested  rights,  and 
not  to  contingent  rights  like  those  of  a  person 
who  has  only  a  chance  of  succeeding  to  the 
estate  of  a  Hindu  after  the  death  of  a  female  heir 
in  possession. 

The  plaintiff  claiming  to  be  entitled  in  re- 
version to  certain  property  on  the  death  of  his 
grand-father's  widow  sued  during  her  life- time 
for  a  declaration  that  certain  alienations  made 
by  her  were  void  as  against  him.  The  widow 
and  her  alienees  were  made  defendants.     Sub- 
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$equentiy  certain  other  persons  intervened, 
claiming  to  be  the  real  reversioners,  and  were 
made  parties  to  the  suit  by  order  of  the  Court. 
The  plaintiff  obtained  a  decree,  and  the  deeds 
were,  on  certain  conditions,  declared  void  as 
against  him.  The  intervening  defendants 
appealed : — 

Heldf  that  the  plaintiff  was  not  entitled  to  the 
relief  sought,  and  that  the  intervening  defend- 
ants ought  not  to  have  been  made  parties  to 
the  suit.  GrBeman  Singh  9.  Wahari  Lall 
Singh  ..I.  L.  Eep.  8  Cal.  12,  1881.    Afiiter 

and  Maclean  f  J  J. 

2a.  — —  Reversioner f  Suit  by,  to  Declare 
Compromise  by  Hindu  Widow  not  Binding  on 
him.']  When  the  next  reversioner  after  a  Hindu 
widow  sues,  during  the  widow's  lifetime,  for  a 
declaration  that  a  compromise  made  by  her  is 
fkot  binding  on  him,  it  is  no  sufficient  ground 
for  refusing  the  declaration  that  the  plaintiff 
may  not  succeed  for  many  years  to  the  posses- 
sion of  the  property,  or  that  some  of  the  pro- 
perty is  of  a  perishable  nature,  and  therefore 
unlikely  to  be  in  existence  at  all  or  in  their 
present  form  when  the  plaintiff's  right  to  inherit 
may  accrue.  Upendra  Narain  Mvti  v.  Gopee 
Nath  BERA...I.  L.  Rep.  9  Cal.  817,  1888  ; 
12  Cal  Bep.  366.  Prinsep  and  a/Cinealy,  JJ. 
S.  C.  under  Hindu  Law  —  Par:«ition. 
11. 

3. Suit  to  Establish  Right  to  Property 

Attached  —  Specific  Relief.']  No  Court,  other 
than  a  Court  of  Appeal,  or  a  High  Court  acting 
under  ^  622  of  the  Civil  Procedure  Code,  Act 
X.  of  1877,  can  discharge  an  order  of  attach- 
ment issued  by  another  Court. 

Where,  therefore,  a  person  whose  property 
has  been  attached  in  execution  of  a  decree 
against  a  third  person,  and  whose  application 
to  remove  the  attachment  has  been  rejected,  is 
compelled  to  institute  a  suit  to  establish  his 
right  to  the  property,  he  can  only  seek  a  de- 
claratory decree,  and  cannot  seek  for  specific 
relief  by  the  discharge  of  the  order  of  attach- 
ment. 

Having  established  his  title  by  a  declaration 
of  right  or  otherwise,  be  should  carry  his  decree 
to  the  Court  by  which  the  order  was  issued,  and 
that  Court  will  be  bound  to  recognize  the  adju- 
dication and  to  govern  itself  accordingly.  No- 
r^anrao    Damodhar  Dabhulkar    v.   Balkrishna 
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Mahadeo  Cadre  (I.  L.  R.  4  Bom.    529)  followed, 

KOLASHERRI  ILLATH  NaRAINAN  9.    KOLLASHER- 

ri  Illath  Nilakandan  Nambudri  ..I.  L. 
B9p.  4  Mad.  181,   1881.     Turner,  C.J.,  and 

M  Ayyar,  J. 

4. Consequential  Relief^-Title  to  land 

-^  Arrears  of  Rent,  Omission  to  Claim — Act  I.  of 
1^77/  S  42-]  The  plaintiff  sued  the  defendant 
in  a  Court  of  Small  Causes  for  arrears  of 
ground-rent  of  a  house,  but  the  suit  was  d\s- 
missed  on  account  of  the  defendant's  denial  of 
the  plaintiff's  proprietary  right  to  the  land  and 
his  own  pliability  to  pay  ground-rent.  The 
pkiintiff  then  instituted  a  suit  for  a  declaration 
of  his  proprietary  right  to  the  land,  and  of  bis 
right  to  receive  ground-rent  : — 

Heldf  that  the  suit  was  not  barred  by  ^  42  of 
the  Specific  Relief  Act  I.  of  1877,  merely  be- 
cause the  plaintiff  had  omitted  to  seek  for 
consequential  relief  by  not  asking  for  the 
arrears  of  rent  due. 

In  a  suit  of  this  nature  the  only  consequential 
relief  could  have  been  recovery  of  possession  of 
the  land,  a  relief  to  which  the  plaintiff  was  ad- 
mittedly not  entitled,  as  his  whole  case  was 
that  his  proprietary  right  did  not  entitle  him 
to  oust  the  defendant,  but  only  to  recover 
ground-rent  from  him.  The  circumstance  that 
no  claim  was  made  for  recovery  of  arrears  of 
ground-rent,  was  not  sufficient  to  make  the 
claim  less  complete,  so  far  as  the  declaratory 
suit  was  concerned.  The  claim  for  arrears  of 
rent,  though  dependant  on  proprietary  title,  was 
itself  a  separate  claim,  which  might  or  might 
not  be  joined  with  a  suit  to  obtain  a  declaration 
of  title  to  immovable  property,  and,  like  mesne^ 
profits,  the  arrears  of  rent  might  form  the  sub- 
ject of  a  separate  suit.  Somkali  v.  Bhairo...!. 
L.    Bep.  5  All  65,   1882.    Brodhurst    and 

Mahmood,  JJ. 

5. Act  I.ofiSjT,^  42  —-  Discretion  — 

Nero  Trustees,  Appointment  of  Stranger  to 
Trust  Cannot  Seek — Forfeiture,  Right  of  Ultimate 
Reversioner  to  Enforce.']  Certain  trusts  of  a 
house  were  declared  in  favour  of  A,  and  B,  for 
life,  subject  to  forfeiture  on  the  happening  of 
certain  events,  and  further  trusts  were  also 
declared  in  favour  of  the  bsue  of  A,  and  B. 
The  settlor  died  leaving  a  will  under  which  C 
took  an  estate  for  life  with  remainder  to  the 
testator's  son  E,  absolutely.  E.  assigned  his 
interest  in  the  trust  premises  to  the  plaintiff, 
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■who  now  sued  the  cestius-qtie-trustent  and  C, 
praying  that,  in  the  events  that  had  happened, 
it  might  be  declared  that  the  life  estate  of  A. 
and  B.  had  been  forfeited.  He  also  asked  for 
various  other  declarations  of  his  rights,  and 
for  the  appointment  of  a  new  trustee  : — 

Held,  that  the  plaintiff  being  an  entire 
stranger  to  the  trust  had  no  right  to  ask  for  the 
appointment  of  a  new  trustee. 

Held,  also,  that  he  was  not  entitled  to  any 
declaratory  decree.  Prior  to  the  Specific  Re- 
lief Act  I.  of  1877,  a  declaratory  decree  could 
not  be  made  unless  a  right  to  consequential 
relief  were  shown.  The  discretion  granted  by 
f  42  of  that  Act  ought  to  be  exercised  with 
great  caution,  and  the  present  was  not  a  case 
for  its  exercise.  To  hold  otherwise  would  be 
to  lay  down  that  any  one  who  claims  any  in- 
terest in  property,  present  or  future,  ought  to 
be  allowed  to  ask  the  Court  for  an  opinion  on 
his  title,  which  could  not  have  been  the  inten- 
tion of  the  Legislature. 

Qtujere — Whether  an  ultimate  reversioner  can 
enforce  a  forfeiture  which  the  immediate  rever- 
sioner does  not  insist  on.    Bhujendro  Bhusan 

ChATTERJEE    V,     TrIGUNANATH  ^lOOKERJEE... 

I.  L.  Bep.  8  Cal.  761, 1882.  WiUon,  J. 

6. Of  Title  by  Person  Who  has  Ob- 
tained Magistrate's  Order  Confirming  Posses- 
5i<?«.]  A  person  who  has  been  disturbed  in  the 
enjoyment  of  his  property  by  persons  claiming 
an  adverse  right,  is  entitled  to  sue  for- a  declara- 
tion of  his  title  notwithstanding  that  he  has 
obtained  an  order  from  a  Magistrate  under  the 
Criminal  Procedure  Code  declaring  him  to  be 
entitled  to  retain  possession.    Narasimmacha- 

RVA  u.  Ragupathvacharya I.  L.  Bep.  6 

Mad.  176, 1883.  Turner,  C.J.,  and  Jf.  Ayyar,  J. 

S.  C  under  Limitation.  110. 

7. Of  Title  to    Land,    to    Guide  Re- 

^nue  Authorities  in  Registering  —  Jurisdic- 
tion of  Civil  and  Revenue  Courts.^  The  Civil 
Courts  have  no  power  to  make  a  binding  order 
on  the  Revenue  authorities  to  register  the  name 
of  any  person  as  the  owner  of,  or  as  a  sharer  in, 
any  particular  property,  nor,  on  the  other  hand, 
is  it  the  province  of  the  Revenue  Courts  to 
decide  questions  of  title  between  contending 
claimants ;  this  is  the  province  of  Civil  Courts, 
whose  duty  is,  on  a  proper  case  being  niade  for 
a  declaratory  decree,  to  declare  the  rights  of 
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parties,  in  order  that  the  Revenue  authorities 
may  be  duly  certified  as  to  the  person  whom 
they  ought  to  register.  Where  a  plaintiff, 
through  ignorance  or  mistake,  asks  for  an 
order  upon  the  Revenue  authorities  which  the 
Civil  Courts  have  no  power  to  make,  it  is  the 
duty  of  the  Judge  to  correct  this  error,  which  is 
merely  a  formal  one,  and  if  he  finds  on  the 
evidence  that  the  plaintiff  is  entitled  to  the 
right  which  he  claims,  and  that  the  case  is  one 
in  which  a  declaratory  decree  can  legally  be 
made,  he  ought  to  make  such  a  decree,  and  then 
leave  it  to  the  Revenue  authorities  to  do  their 
duty  in  the  matter.  Jugat  Shobun  Chunder 
Tf.  BinaudChunder...!.  L.  Bep.  9  6aL  925, 
1888.     Garth,  C.J.,  and  Macpherson,  J. 

8. Beng,  Act  VH.  of  1876,  SS  59, 60— 

Act  /.  of  1877,  S  42.]  The  effect  of  an  order 
under  S  59  of  Bengal  Act  VII.  of  1876  being  to 
' '  settle  the  actual  possession,"  the  person  against 
whom  such  an  order  is  made  is  precluded  by  $  42 
of  Act  I.  of  1877  from  suing  merely  for  a  decla- 
ration of  his  title  without  seeking  to  recover 
possession  also.  Ram  Mundur  v.  Janki  Per- 
SHAD...12  Cal.  Bep.  139,  1882.  PHnsep 
and  aKinealy,  JJ. 

«<DECBEE.  " 

5^  Appeal— CiviL  15. 16. 

Ahmad  v.  Mata...I.  Ii.  Bep.  8 

All.  844. 

Omrao  v.  Jones...  12  Cal.  Bep. 

148. 

See  Security  for  Costs.  3. 

SiRAj-UL-HUQ    tr.  KhADIN  ..I.    L. 

Bep.  5  All.  380. 

Omission  to  Frame — Appeal. 

See  Procedure— Civil.  21. 

Ranjit  Singh  v,  Ilahi  Bakhsh... 
L  L.  Bep.  5  AIL  520. 

Order  Dismissing  Suit   under    $   97,  Act 

XIV.  of  1882. 

See  Appeal— CiviL  36. 

LuKHi  Churn  v.  Badarunnessa. 
12  CaL  Bep.  484. 

—  Order  Staying   Execution    Pending  Suit, 
is  not. 
See  Appeal— CiviL  23. 

NiHAL  Chand  V.  Ramkshari..  I. 
L.  Bep.  0  CaL  214. 
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DECREE. 

Form  and  Contents  of. 

See  Practice—Civil.  10. 

JoYTARAv.  Mahomed...!.  L.Kep. 
8  Cal.  975. 
DECREE  FOR  MAINTENANCE. 

Varying. 

See  Arbitration.  8. 

Madharav  v.  Ramrav I.   L. 

Rep.  7  Bom.  151. 

DECREE  ON  OR0T7ND  NOT  ALLEGED 
IN  PLAINT. 
See  Practice— Civil.  10. 

JoYTARAv.  Mahomed. ..I.  L.  Rep. 
8  CaL  975. 

DECREE  OR  ORDER  OF  PRIVY  COXJN> 
CIL. 

■ Execution  of — Procedure. 

See  Execution  of  Decree.  31. 

HuRRiSH  Chunder  9.  Kali  Sun- 
DAR1...L.  R.  101.  A.  4. 

—  Limitation  for  Execution  of. 

See  Limitation.  79.  79a. 

LUCHMUN  tr.  KISHUN...L  L.  Rcp. 

8  Cal.  1918. 

Bhooboona  V,  JoBRAj 11  Cal. 

Rep.  277. 
DECREE  FOR  PARTITION. 
•~  Effect  of — Pending  Appeal. 
See  Appeal— Civil.  8. 

Sakharam  v.  HARI...I.  L  Rep.  6 
Bom.  118. 

DECREE    PAYABLE     BY     INSTAL- 
MENXa 
See  Execution  of  Decree.  42. 

Mahadaji  ir.  HARI...L  L.  Rep.  7 
Bom.  832. 

Limitation  for  Execution  of. 

See  Limitation.  107. 

Janki  Prasad  v.  Ghulam  Ali...L 
L.  Rep.  5  AIL  201. 
Whole  to  fall  Due  on  Default  —  Waiver- 
Limitation — Execution. 
See  Limitation.  64.  64a.  64b.  66. 

KaRAHAVALASA     O.   KARANAM...1. 

L.  Rep.  8  Mad.  256. 

Nilmadhub  v.  Ramsady I.  L. 

Rep.  9  CaL  857. 

Radha  Prasad  v.  Bhagwan...L 

L.  Rep.  5  AU.  289. 

Urgah  v.  LAGANMANI...L  L.  Rep. 

4  AIL  88. 

19 


DECREE  FOR  POSSESSION  ON  DE« 
FAULT  OF  PAYMENT  OF  IN- 
STALMENTS. 

Limitation  for  Execution  of. 

See  Limitation  66. 

Ugrah    c    Laganmani I.  L. 

Rep.  4  All.  83. 

DECREE  FOR  RENT  PAYABLE  BY 
INSTALMENTS. 

Limitation  for  Execution  of. 

See  Limitation.  180. 

Mamtazul   f».  Nirbhai L  L. 

Rep.  9  Cal.  711. 

DECREE,  REGISTRATION  OF. 

See  Registration.  19. 

KoLLURi  V,  Ammanna I.    L. 

Rep.  3  Mad.  71. 
DECREE,  SUIT  ON. 

—  Execution  of  which  is  Barred  by  Limita- 
tion. 

See  Right  to  Sue.  2. 

Fakirapa  v.    Pandurangapa..,L 
L.  Rep.  6  Bom.  7. 

—  of  Small  Cause  Court. 
See  Right  to  Sue.  2. 

Fakirapa  'd,    Pandurangapa...L 
L.  Rep.  6  Bom,  7. 
DEDICATION  TO  THE  PUBLIC. 
See  Right  to  Sue.  19. 

Jaggamoni   v.  Nilmoni I,  L, 

Rep.  9  CaL  75. 
See  Water.  1. 

First  Assistant  Collector  of 
Nasikv.  Shamji...L  L.  Rep. 
7  Bom.  209. 
DEED  OF  GIFT. 

Stamp. 

See  Stamp.  19. 

Bhavanibai...I.  L.  Rep.  7  Bom. 
194. 

DEED  OF  SALE  OF  MORTGAGE 
DECREE. 

— —  Registration  of. 

See  Registration.  82. 

Khoob  Lall  v.  N1TTVANUND...I, 
L.  Rep.  9  CaL  889. 
DEFAMATION. 

1. In  Petition  to  Court  —   Privileged 

Communication  —  Good  Faith,']  Though  the 
provisions  of  the  Penal  Code  with  regard  to  de- 
famation are  applicable  to  criminal  charges,  the 
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principles  therein  embodied  are  well  adaptedi 
mnd  should  in  India  be  applied,  to  supply  the 
tests  by  which  the  liability  or  otherwise  of  de- 
fendants  to  civil  suits  should  be  decided. 

Defamatoiy  statements  are  not  absolutely  pri- 
vileged merely  because  they  are  contained  in  a  pe- 
tition filed  in  a  Court,  in  respect  of  a  case  pending 
therein.  It  is  not  essential  that  before  a  person 
can  be  held  entitled  to  the  privilege  of  having 
made  a  statement  in  good  faith  for  the  protection 
«f  his  interests  he  should  ^tablish  that  every  word 
he  had  spoken  or  written  is  literally  true,  though, 
according  as  it  is  more  or  less  true  or  false,  the 
question  of  his  good  faith  or  otherwise  must  be 
determined.  If,  having  regard  to  certain  facts 
mnd  circumstances  within  his  knowledge,  he 
might,  as  an  ordinarily  prudent  man,  have 
drawn  the  conclusions  which  he  has  expressed 
in  dehimatory  language  for  the  protection  of 
his  own  interests,  he  may  fairly  be  held  to  have 
made  out  his  bona  fides.  Abdul  Hakim  v.  Te] 
Chanoar  M17KARJ1...I.  Ii.  lEtep.  8  AIL  815, 
1881.     Straight  and  Tyrrell,  JJ. 

8.  -^—  Privileged  Communication  —  Ex* 
cess — Post  Card^  Publication  by — Criminal  JnH- 
midaHon-^Penal  Code,  H  500,  503,  508.]  The 
accused,  who  was  the  gurtL,  or  spiritual  superior, 
of  the  prosecutor,  in  answer  to  a  memorial 
addressed  to  him  asking  how  those  members  of 
their  sect  should  be  treated  who,  like  the  prose- 
cutor, had  attended  widow  marriages,  replied 
declaring  such  persons  to  be  outcastes,  excom- 
municating some  permanently,  and  others, 
among  whom  was  the  prosecutor,  temporarily. 
He  also  addressed  a  registered  post  card  to 
the  prosecutor  informing  him  that,  on  account 
of  his  having  attended  widow  marriages,  he 
was  laid  under  an  interdict,  and  that  until  he 
had  undergone  the  penance  prescribed  by  the 
Shastras,  others  should  not  invite  or  visit  him, 
and  that  he  should  be  obstructed  from  entering 
temples  : — 

Held,  that  the  accused  was  not  guilty  of 
criminal  intimidation  under  $  503  of  the  Penal 
Code,  or  of  intimidation  under  S  508,  or  of 
defamation  in  respect  of  the  answer  to  the 
memorial,  as  to  which  he  was  protected  by 
privilege ;  but  that  the  communication  of  the 
sentence  of  excommunication  to  the  prosecutor 
by  the  registered  post  card  was  illegal,  and  a 
wanton   excess  of  privilege  which  vitiated   it 


DEFAVATION— r<m^<;. 

altogether,  and  that  he  was  therefore  guilty  of 
defamation.    Queen  v.  Sri  Vidya    Sankara 

NaRASIIIHA  BhAVATHI    GURUSWAIIOLU...L    If. 

Bep.  6  Mad.  381,  1888.     Turner,  C.J..  and 

y^Ayyar,]. 

DSFATTLT      07     PUBCHABEB     AT 
EZECTTTION  SALB. 

—  Re-Sale,  Cancelment  of— Effect  of. 

See  Sale  in  Execution  of  Decree.  12. 

GouR     Chundbr    V,    Chunder 

C0011AR...L  L.  Sep.  8  Oal. 

2»1« 

DEFENDANT     FBEOLUDED     F&OK 
PLEADINO       MATTEB        EB8 
XUDIOATA. 
SeeB^  Judicata.  2. 

RUNGRAV  V.  SiDHI   MaHOIIED...!. 

L.  Bep.  6  Bom.  482. 


DEKKHAN   AGBI0TTLTX7BI8T8' 
LIEF  ACT  ZVn.  OF  1870. 

§3.C1.Z. 

1.  —  Assignee  of  Agriculturist  Mortga- 
gor.'] The  provision  in  $  3,  CI.  (Z),  of  Act 
XVII.  of  1879,  is  not  limited  to  an  agriculturist 
who  is  himself  the  original  mortgagor,  but  a 
plaintiff  who  is  an  agriculturist,  is  entitled  to  the 
bene6t  of  $$  12  and  13  of  the  Act,  though  he  is 
only  an  assignee  of  the  original  agriculturist 
mortgagor,  e.g.,  a  purchaser  of  his  interest  at  an 
execution  sale.  Annaji  Waghuji  v,  Bapu- 
chandJethiraii...L  Ii.  Bep.  7  Bom.  620, 
1888.     West  and  N.  Haridas,  JJ. 

§§  I2i  13. 

See  Mortgage.  16.  40. 

Babaji  v.  V1THU...I.  L.  Bep.  7 

Bom.  734. 

jANoji  V.  JANOJI...I.  L.  Bep.  6 

Bom.  186. 

§13. 

1. Decree — Re^ening  Account  — lier^ 

ger."]  When  a  decree  has  been  passed  on  a 
contract,  e.g.,  a  mortgage,  the  contract  is  extin- 
guished by  the  decree,  which  cannot  be  regard- 
ed as  a  contract  subject  to  revision  under  $  13 
of  Act  XVII.  of  1879,  so  as  to  warrant  the  re. 
vision  of  the  decree  and  the  re-opening  and  re- 
adjustment of  the  mortgage  accounts  between 
an  agriculturist  debtor  and  his  creditor.  Tatya 
ViTHOji  V.  Bapu  Balaji...!.  Is,  Bep.  7  Bom. 
880,  1888.     West  and  N.  Haridas,  JJ^ 
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AOBI0TrLTUBI8T8'  RE- 
UJSF  ACT  XVn.  07  ISTB-^conid. 

§  i6. 

5^  Bes  Judicata.  48. 

Bhau  «•  Hari I.  L.  Bep.  7 

Bom.  377. 
— —  §  22 — Standing  Crops. 

See  Execution  of  Decree.  14. 

Sadu  9  SAIIBHU...I.  L.  Bep.  6 
Bom.  69d. 

§44 

1.  —  A'gteement  of  Compromised]  An 
agreement  between  a  decree -holder  and  judg- 
ment-debtor, by  which  the  former  agrees  to  ac- 
cept  in  full  satisfaction  of  the  amount  due  under 
the  decree,  a  smaller  sum  than  the  amount 
named  in-  the  decree;  payable  by  yearly  instal- 
ments, the  decree-holder  to-  have  a  right  to 
recover  the  whole  amount  of  the  decree  in  case 
of  default  in  regular  payment  of  the  instalments, 
is  an  agreement  which  finally  disposes  of  the 
matter  within  the  meaning  of  {  44  of  Act 
XVII.  of  1879.  Lakhmichand  Mansaram  v, 
Arjuna  Bin  RAMjf...Z  L.  Bep.  6  Bom.  77^ 
1881.     Westropp,  C.J.,  and  Birdwood,  J. 

§S47,48. 

See  Limitatioxu  6* 

Manohar  k   Gebiapa I.  L.. 

Bep.  &Bom.  31. 

SS6. 

&r  Evidence*  9v 

Kanji  v.  Dhondb I.  Ii.  Bep. 

6  Bom.  729. 

DBXKHAN   AaBICUI»TUBI8T8'   BE- 
UEF  ACT  ZZn.  OE  1882. 

§I5B. 

See  Mortgag9«  48. 

Ladu  V,  Babaji...!.  L.  Bep.  7 

Bom.  532. 
DELAY- 
S'Bill  of  Exchange.  2* 

NXGHTINGALBV.  FaIZ-ULLA...I,  L. 

Bep.  4  All.  834. 
I>BLE0ATION  B7  JtJBGE  OF  DXTTY 
OF  BECOBTCirO  EYIDEITCE. 
See  Evidence.  15. 

Phul  Kuar  v.  Sur]An I.  L. 

Bep.  4  AU.  249. 

BEinAIt  OF  LANBLOBD'8  TITLE. 

— •  Ejectment — Notice  to  Quit. 

See  lAndlord  and  Tenant.  61. 
IsHAN  Chunder  V.  Sham  A  CttURh». 
12  Cal.  Bep.  414. 


DEKIAL    OF     LANBLOBD'S    TITLE 

^contd. 

—  Estoppel. 

See  Onus  Frobandi.  15. 

Rhidoy  v.  Nobin  Chunder.. .12 
Cal.  Bep.  457. 

DEPOSIT  BY  PT7BOHA8EB  AT  EXE-^ 
CX7TI0N  SALE,  FAILUBE  TO 
PAY. 

Effect  of: 

See  Sale  in  Execution,  of  Decree. 
24. 
Intizam  v.  Narain...I.  L.  Bep. 
5  All.  816. 
DETEBMINATION    OF    IBST7E     NOT 
NECESSABY  FOB  DECISION  OF 
CASE. 
See  Bee  Judicata.  10; 

Devarakondanv.  Dbvarakonda. 
I.  L.  Bep.  4  Mad.  184. 

DETEBMINATION  OF  aHESTION  OF 
TITLE    IN     PABTITION   PBO- 
CEEDINGS. 
See  Bee  Judicata.  89. 

Bateshar  v.  Faiz-ul-Hasan...I. 
L.  Bep.  5  AU.  280. 
DETEBMINATION  OF  dlTESTION  OF 
TITLE  BY  BEVENUE  COUBT. 
See  Bee  Judicata.  17. 

Berbal  v.  T1KA...I;  L.  Bep.  4.. 
All.  11. 
DETEBBING   BIDDEBa  AT   EZECH. 
TION  SALE.^ 

Effect  of. 

See  Sale  in  Execution  oC  Decree. 
26. 
GuNOA  V.  ANHUDA...12CaLBep. 
404. 
DIGNITY,  SUIT  TO  VINDICATE. 
See  Bight  to  Suet  4. 

Rabca  If.  Shivram'. L  L.  Bep* 

6  Bom.  116^ 
DILT7VIATED  LAND. 

Acts  of  Ownership— Possession^Title. 

5^^  Limitation.  129a. 

MoHiNY  V.  KRISHNO...L  L.  Bep. 

9  Cal.  802. 

Possession — User. 

See  Limitation.  129. 

Mahomed  Aixo.  Khaja  Abdul... 
LL.Bep.9  Cal.  744. 
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DILT7VI0N. 

— ^  Occupancy  Tenants  Holding — Ejectment. 
See  Landlord  and  Tenant.  82. 
KupiL  v.  RADHA...I.  Ii.  Bep.  5 
AIL  260. 

DniECTOBS,     ADVANCE    BY,     FOB 
PT7BF08ES  OF  COMPANY. 

See  Company.  2. 

Medla  Tea  Co.,  Kernot  v.  Wal- 
ton...I.  L.  Bep.  9  CaL  14. 

DIBECT0B8,  POWEB  OF,  TO  BOBBOW 
AND  MOBTGAGE. 

See  Company.  2. 

Medla  Tea  Co.,  Kernot  v.  Wal- 
ton...!. L.  Bep.  9  Cal.  14. 

—  Unalloted  Shares. 

See  Company.  1. 

PURMANANDAS    V.  CORMACK I. 

L.  Bep.  6  Bom.  826. 


OB 


niPEBATIVE 


DIBECTOBY 
W0BD8. 

See  Construction  of  Statute.  6. 
Abasu  V,  UMDA......I.  L.  Bep.  8 

CaL  724. 
See  Bombay  Act  VI.  of  1878.  2. 
JosHi  V.  Dakor  Municipauty...L 
L.  Bep.  7  Bom.  899. 
See  Jurisdiction.  88. 

Ram  Prasad  v.  Dina  Kuar...I.  L. 
Bep.  4  AU.  516. 

DI8CHABGE  OF  ACCUSED. 

—  After  Committal  on  Charge  of  Adultery. 

See  Procedure— Criminal.  19. 

Empress  v.  Jangbir...!.  L.  Bep. 

4  AIL  160. 

— —  Examination  of  Witnesses  for  Prosecution. 
See  Procedure— Criminal.  4. 

Queen  v.    Parasurama I.  L. 

Bep.  4]ffad.  829. 

—  Ex'Parte  Order  for  Committal. 

See  Procedure— CriminaL  45. 

Queen  v.  Kanjamala I.  L. 

Bep.  6  Mad.  872. 

—  By  Magistrate  in  Sessions  Case. 

See  Procedure— CriminaL  81. 

Lachman  v.  J u ALA... I.  L.  Bop. 

5  AIL  161. 


DI8CHABGE       OF       ACCUSED      BT 
8UB0BDINATE    VAGISTBATE. 

—  Procedure  for  District  Magistrate. 

5^Bevival  of  Prosecution.  1. 

Queen   v.  Venguvayyangar...!. 
L.  Bep.  6  Mad.  25. 

DISCRABGE      FBOM     ABBEST    TJX 

EXECxrrioN. 

Effect  or  Order  for. 

See  Execution  of  Deoree.  86. 

Venkatak^ishnacharya  v.  Cobl- 

HO I.  L.  Bep.  6  Mad. 

170. 
DI8GHABGE  OF  SUBETY. 
^—  Omission  to  Sue  Principal  will  not. 
See  Principal  and  Surety.  2. 

SaNKANA  V'  VlRUPAKSHAPA...!.  Tu 

Bep.  7  Bom.  146. 

DISCLOSUBE  OF  MATEBIAL  FACTS 
TO  SUBETY. 
See  Principal  and  Surety.  8. 

Secretary  of  Stated.  Nilame- 
KAM...I.  L.  Bep.  6Mad.406. 

DISCOVEBY. 

See  Practice— CiviL  9. 

Ahmedbhoy  9.  Vulleebhoy...!. 
L.  Bep.  6  Bom.  572. 
DISCBETION. 

See  the  Cases  under  Judicial  Discre- 
tion. 

DISHONEST  POSSESSION  OF  STOLEN 
PBOPEBTY. 

1.  —  Evidence — Presumption'^  Dacoity — 
Summing  up — Penal  Code^  M  4lii  412.]  Proof 
that  stolen  property  was  found  concealed  in  a 
man's  house,  would  be  sufficient  to  raise  a  pre- 
sumption that  he  knew  the  property  to  be  stolen, 
but  not  to  support  a  finding  that  he  knew  it  to 
have  been  acquired  by  dacoity. 

In  summing  up  to  a  jury  the  evidence  in  a 
case  where  the  accused  is  charged  with  being  in 
possession  of  stolen  property  where  such  pro- 
perty is  found  concealed  in  his  house,  the  atten- 
tion of  the  jury  should  be  directed  to  the  neces- 
sity of  their  being  satisfied  that  the  possession 
of  the  stolen  property  was  clearly  traced  to  the 
accused,  and  that  it  could  not  have  been  placed 
where  it  was  found  by  any  other  member  of  hb 
household  or  other  person.    Empress  v.  Mal- 

HARi I.  L.  Bep.  6  Bom.  781,  1882. 

Melvill  and  Pinkey,  J  J. 
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DISHOnST  POSSnSION  OF  8TOI1EN 
PBOFEBTY— c<m/<;. 

2. Theft  by  Child—Penal  Code,  SS  83, 

41 1.]  Where  a  child  of  9  years  of  age  stole  a 
necklace  valued  at  Rs.  2-8,  and  immediately 
after  sold  it  to  the  accused  for  5  annas,  and  the 
child  was  discharged  under  )  83  of  the  Penal 
Code,  but  the  accused   was   convicted   under 

Held,  that  the  act  of  the  child,  though  under 
12  years  of  age,  showed  that  he  had  attained 
sufficient  maturity  of  understanding  to  judge  of 
the  nature  and  consequences  of  his  conduct 
within  the  meaning  of  $  83  of  the  Penal  Code, 
and  that  there  was,  therefore,  a  theft,  and  the 
accused  was  rightly  convicted.  Queen  v. 
Bbgarayi  Krishna  Saranu...!.  Ii.  Bep.  6 
Kad.  3789 188a    Kernan,  and  M,  Ayyaty  JJ. 


BISHONBSTLY  BECSIVING  STOLEN 
FBOPSBTY 

See  Penal  Code,  §  414. 1. 

Empress  v.  TiiiAji..,I.I«.Bep.  6 
Bom.  402. 

DISMISSAL  OF  COMPLAINT  FOR 
FAILTmB  TO  PAY  FEES  FOB 
WITNESS  SUMMONS. 

5ff  Procediire— Criminal.  10. 

KORAPULA   V,    MonAPPA I,  L. 

Bep.  6  Mad.  160. 

DISMISSAL  OF  POSSESSOBY  SIHT 
IN  MAMLATDAB'S  COUBT  FOB 
DEFAULT. 

— -  Subseqitent  Possessory  Suit,  Civil  Court. 
See  Bee  Judicata.  5. 

Hamchandra  v,  Bhikabai...!.  L. 
Bep.  6  Bom.  477. 

DISMISSAL  OF  SUIT. 

See  Procedure— Civil.  17. 

Bhaosshwar  v.   Gaurikant...L 
L.  Bep.  8  Cal.  884. 

DISMISSAL  OF  SUIT  FOB  DEFAULT 
TO  GIVE  SECUBITYFOB  COSTS. 

• Effect  of. 

See  Bea  Judicata.  2. 

RUNGRAV  V,  SiDHI  MaHOMED...I. 

L.  Bep.  6  Bom.  48d. 


DISMISSAL  OF  SUIT  FOB  FAILUBB 
TO  PAY  FEES  OF  COMMIS- 
SIONEB  TO  EXAMINE  AC- 
COUNTS. 

See  Prooedure^Oivil.  7. 

RaGAVA  v.  VEDANTA...I.  L.  Bop. 

8  Mad.  250. 

DISMISSAL  OF  SUIT  "IN  THE 
FOBM  IN  WHICH  IT  IS 
BBOUGHT" 

Effect  of. 

See  Bea  Judicata.  48. 

Gonesh  v.  ^Kalka...L  L.  Bep. 
6Aa595. 

DISMISSAL  OF  SUIT  ON  POINT  OF 
LAW  WITHOUT  DECIDING 
MEBITS. 

Appellate  Court,  Power  of. 

See  Procedure— CiviL  6. 

Bandi    v.    MADALAPALL1...I.  L. 
Bep.  8  Mad.  06. 


FOB     BENT 


DISMISSAL   OF   SUIT 
FOB  DEFAULT. 

Subsequent  Suit  for  Possession. 

See  Bee  Judicata.  87. 

GoBiND  V.  AFZUL...I.  L.  Bep.  9 
Cal.  426. 

DISOBEDIENCE      TO     AN      OBDEB 
.     DULY    PBOMULGATED   BY   A 
PUBLIC  SEBVANT. 

L  —  Pencd  Code,  S  188.]  A  jury  having 
been  applied  for  and  appointed  under  S  521  of 
Act  X.  of  1872,  one  of  the  jurors  appointed  by 
the  magistrate  fell  sick,  and  the  foreman  of  the 
jury,  unknown  to  the  magistrate,  substituted  an- 
other person  in  his  place.  The  magistrate  accepted 
the  report  of  the  majority  of  th«  jury  so  con- 
stituted, which  included  the  new  juror,  and  made 
an  order  under  S  526.  This  order  having  been 
disobeyed,  proceedings  under  |  188  of  the  Penal 
Code  were  taken  against  the  perscm  to  whom 
it  was  directed,  and  he  was  convicted  :— 

Held,  that  the  Report  on  which  the  order 
under  S  526  of  Act  X.  of  1872  was  made,  not 
being  the  report  of  a  regularly  constituted  jury, 
invalidated  the  order,  and  the  conviction  and 
sentence  passed  for  disobedience  thereof  were 
illegal.  Empress  v.  Bhairub  Chunder  Datta. 
10  CaL  Bep.  193^  1881.    Prinsep,  J. 
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DI80BEDIBN0S  TO  AN  OBDEB'DULY 
PBOKULGATED  BT  A  PUBLIC 

SERVANT— contd. 

2. Penal  Code,  f  l88  ]     A  magistrate 

has  no  power  to  issue  a  general  order  prohibit' 
ing  the  public  from  frequenting  the  roads  and 
public  places  of  a  village  between  9  p.  u,  and 
day-light,  and  disobedience  of  such  an  order  is 
■o  offence  under  ^  188  of  the  Penal  Code.  In 
the  matter  of  Komul  Kristo  Boif igh...12  OaL 
Bep.  281, 1888.    MittertnidField,  J]. 

BI80BEDIEN0E    OV     BUNOHOTXB    OF 
VILLAGE  KTTNSIFF. 

See  Madras    Begulation  IV.   of 
1816,  §§  16,  16. 1. 
QuBBN  V.  Raiiachandrappa...!. 
L.  Bep.  6  Mad.  249. 

BISaUALIFICATIOir  TO  INHERIT. 

—  Incontinence  of  Mother. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  4. 

KojiYADU  V.  Lakshmi I.  L. 

Bep.  6  Mad.  149. 
— —  Insanity. 

See  Hindu  Law  —  Inheritance  — 

Disqualification.  1.  2.  2a. 

Ram  Sahye  v.  Lalla.mL  L.  Bep. 

8  Gal.  149. 

Ram  Soondbr  v.  Ram  Sahye...L 

L.  Bep.  8  Cal.  919. 

Deo  Kishen  v.  Budh  Prakash. 

L  L.  Sep.  6  AIL  509. 

— ^  Son  of  Excluded  Person. 

See  Hindu  Law  ~  Liheritanoe — 
Disqualification.  8« 
Bapuji  V.  Panduranc.I.  L.Bep. 
6  Bom.  616. 

DIBaUAUFIBD  PBOPBIBTOB. 

— —  G>ntract  by. 

See  Oontract  12. 12a. 

Dhunpvt  Sinoh  «.  Shoobudra 

Kvmari...!,  L.  Bep.  8  Oal. 

620;  11  Oai  Sep.  286. 

Collector  of  Benares  v.  Sheo 

PRASAD...L  L.  Sep.  6  All. 

487^1888. 

— ■  Mortgage  by. 

See  Mortgage.  24. 

Rai  Balkrishna  v.  Musst.  Mas- 

SUMA...L.  B.  9  L  A.  182; 

I.  L.  Bep.  4  AH  142. 


DlflQUALIFUSD  PBOII9IBTOB9  SUIT 
BY. 
See  Parties^  Suit.  11. 

Sheo  Dial  v.  Collector  of  Go- 

RAKPUR...L  L»  Bep.  6  Alt. 

264. 

DI880LI7TION  OF  COMPAmr. 
— -^  Older  for — Winding  up  imder  Supervision. 
5^  Company— Winding  up. 

Carwar  Company.,. I.  L.  Bep.  6^ 
Bom.  640^ 

DISSOLUTION  OF  PABTIOBBSHIP. 

—  Death  of  Partner— Jurisdiction. 

See  Partnership.  1. 

Harrfson  v.  Delhp  and  London 

Bank I.  L.  Bfp.  4  AJh 

487. 

Notice  of— What  is  Sufirdent. 

See  Partnership.  6. 

CiruNDEE  Churn  v.  E0uljbe...E 
L.Bep.a  0^.678. 

—  Suit  for — ^Jurisdiction. 

See  Jurisdiction.  d8r  S4.  84a* 

Ramayyav.  Chandra... L  L.Bep.. 

61Cad.256. 

Hyder  Ali  v.  Elahfe  Bux  ..|.  Li 

Bep.  8  Oak  101;  10  Cal. 

Bep.  606. 

Kalian  «.  Ganoa...L  L.  Bep.  6 

AU.500. 

DI8TIN0T     STTBJECTI^     BUTT     COM- 
PBISmG. 

—  Court  Fees  on. 

See  Court  F^es;  8, 

KisHORi  V,  Sharut  CnUNDER...L 

L.Bep.8CaL698. 
DI8TBAIKT. 

—  Wrongful. 

5^  Madras  Act  Vm.  of  1865^ 
§20.1. 
Bahaoiravhi  v.  Padaaa...L  Xr 
Bep.  5  Kad.  181. 

BIBTBZGT  MAGIBTBATS. 

Reference  by— Limit  to  Power  of. 

&»  Procedure  —  Criminal.  88. 
Ram  Lall.^...I.  L.  Bep.  8  CaH 
876. 

Transfer  of  Case  by. 

See  Procedure— CriminaL  84. 

Dinendro L  L.  Bep.  8  CaL 

851. 
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BieTBIOT  XUVilFF.  JTJBI8DI0TI0N 
OF. 

See  Joriadiction.  29. 

Raiiakistnaii  v.   Ragavachari. 
I.L.Bep.81Cad.405. 

DIflTXJBSAVOE  OF  OFFICE. 
See  Sight  to  Sue.  20. 

Krishnasami     v.    Krishnaiia- 

CHARYAR L    L.   Sep.  5 

Mad.  818. 
DIVBB8I01I'  OF  RIVBB. 
See  Water.  1« 

First  Asst.  Collector  of  Nasik 

V.  Shamji L  I*.  Bep.  7 

Bom.  209. 
BIVOBCB. 

-^—  Adultery — Cofkdonation — Revival. 
5^  Divorce.  2. 

—  Adultery,  Conduct  Conducing  to  Wife's. 

See  Divorce.  6. 

—  Alinrany  Pendente  Litem  Arrears^'Decree 

Nisi. 
See  Divorce.  4. 

Appeal— Additional  Evidence. 

See  Divorce.  4. 

Appeal  by  Wife— Security  for  Costs. 

&#Appeal-*0iviI  1. 

King  v.  King I.  L.  Bep.  6 

Bom.  487. 

—  Cruelty 

See  Husband  and  Wife.  1. 

AUGUSTIN   V.   AUGUSTIN I.  L. 

Bep.  4AU.  874. 

—  Custom  of — among  Ajanya  Rajput  Gujars. 

See  Penal  Oode,  §  404. 1. 

Empress  v.  Umi I.  L.  Bep. 

6  Bom.  126. 

— —  Evidence  of  Co- Respondent. 
See  Bvidence.  18. 

DeBretton  v.  DeBretton...!. 
L.  Bep.  4  AIL  49. 

—  Practice— Decree  Nisi,  Service  of,  on   Re- 

spondent 
See  Divorce.  6. 

—  Rule  Nisi,  Discretion  to  Refuse  to  make 

Absolute. 
See  Divorce.  1. 

1. Intervener f  who  may  be — Ad  IV,  cf 

1869,  S  le^Xeview^Limitaiion -^  Act  XV,  of 
l877i  Sched,  II,,  Art,  lOz-^New  Trial-^Dtcree 


I>I70'BCE^conid. 

Nisi,  Discretion  to  Refuse  to  make  Ahsolute,']  On 
the  26th  July  1881,  a  decree  nisi  was  obtained 
ex'Parte  by  a  wife  for  the  dissolution  of  her  mar- 
riage by  reason  of  her  husband's  adultery  and 
cruelty,  the  husband  not  filing  any  written  state- 
ment,  nor  appearing  at  the  hearing,  though  he 
entered  an  appearance  through  a  solicitor. 

On  the  3rd  October  1881,  that  solicitor  ap- 
peared  as  intervener,  and  under  \  16  of  the 
Indian  Divorce  Act  IV.  of  1869,  obtained  a  rule 
nisi  calling  on  the  petitioner  to  show  cause  why 
a  new  trial  should  not  be  had,  and  all  further 
proceedings  under  the  decree  nisi  should  not  be 
stayed.  The  rule  was  obtained  on  an  affidavit 
of  the  respondent's  solicitor,  declaring  that  since 
the  date  of  the  decree  nisi  he  had  been  put  in 
possession  of  certain  information  by  the  respon- 
dent showing  that  the  petitioner  had,  prior  to 
that  date,  been  guilty  of  adultery ;  that  he  was 
informed  by  the  respondent  that  his  reason  for 
not  defending  the  suit  was  his  unwillingness 
to  publish  the  fact  of  his  wife's  adultery,  and  so 
injure  the  prospects  of  his  children ;  and  that 
the  Advocate  General  and  Government  Solicitor 
had  both  refused  to  intervene  as  Queen's 
Proctor  :— 

Held^  1st,  that  no  new  trial  could  be  granted, 
there  being  no  provision  for  a  new  trial  under 
the  Qvil  Procedure  Code,  Act'X.  of  1877,  the 
provisions  of  which  Code,  by  virtue  of  (  45  of 
the  Divorce  Act  governs  all  proceedings  under 
that  Act  between  party  and  party. 

The  respondent  himself  could  only  have  applied 
for  a  review,  and  even  if  there  was  otherwise  no 
objection  to  granting  a  review,  the  motion  of  the 
3rd  October  1881,  whether  regarded  in  the  light 
of  an  application  for  review  by  the  respondent 
himself,  or  assuming  the  right  of  a  third  party 
to  make  such  an  application,  as  an  application 
by  his  solicitor,  was  too  late,  not  having  been 
made  within  ao  da3rs,  the  time  fixed  by  the  Limi- 
tation Act  XV.  of  1877,  Sched.  II.,  Art.  162. 

2ndlyf  that,  though  under  the  Indian  Divorce 
Act,  a  third  person  may  show  cause  against  a 
decree  nisi  being  made  absolute,  he  is  not  at 
liberty  to  initiate  proceedings,  as  had  been  done 
in  the  present  case  by  the  respondent's  solicitor. 

3rdfy,  that  the  respondent's  solicitor,  who 
was  in  fact  acting  at  the  instance  of  the  respon- 
dent, could  not  be  allowed  to  intervene  and  show 
cause  why  the  decree  nisi  should  not  be  made 
absolute. 
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BIVOBOB— c^/c^. 

The  respondent  himself  could  not  show  cause 
against  the  decree  being  made  absolute,  and 
that  which  he  could  not  do  himself,  he  could 
not  indirectly  get  his  solicitor  to  do  for  him, 
such  person  being  still  his  solicitor  on  the  re- 
cord. 

If  between  the  date  of  the  decree  nisi  for  a 
dissolution  of  a  marriagre  and  the  date  of  the 
application  to  make  it  absolute,  the  Court  is 
placed  in  possession  of  information  that  the 
petitioner  has,  during  marriage,  been  guilty  of 
adultery,  though  such  information  be  only  con. 
tained  in  the  affidavits  of  persons  held  not 
entitled  to  intervene*  the  Court  will  not  make 
the  decree  absolute,  unless  and  until  the 
truth  or  falsehood  of  such  information  has  been 
judicially  ascertained. 

On  a  subsequent  application  to  make  the 
decree  nisi  absolute,  it  was  contended  that  it 
having  been  decided  that  the  respondent's  so- 
licitor was  not  entitled  to  intervene,  the  affida- 
vits filed  by  him  could  not  be  looked  at  by  the 
Court,  and  no  cause  having  been  shown  by  any 
other  person,  the  petitioner  was  entitled  to  have 
the  decree  made  absolute.  The  Court  however  re- 
jected the  motion,  and  directed  the  petitioner  to 
attend  personally  on  a  specified  day,  in  order 
that  the  matters  alleged  in  the  affidavits  might 
be  investigated.  King  v.  KiNc.I.  L  Bep.  6 
Boxn.  4I69 188S.    Bailey,]. 

2. Adultery — CondonaHon-^Revival  of 

Adultery.']  A  husband  who,  after  having  re- 
ceived reasonably  probable  information  of  his 
wife's  adultery,  continues  cohabitation,  thereby 
condones  the  adultery,  but  subsequent  miscon- 
duct on  the  part  of  the  wife,  tending  to,  though 
falling  short  of  adulteiy,  will  revive  the  con- 
doned adultery,  and  entitle  the  husband  to  a 
decree  for  dissolution  of  marriage.  Pereira  r. 
PBREIRA...L   L.  Kep.  6  Mad.  118,  1882. 

F.B 

8.  '—'  Alimony  Pendente  Lite — Decree  Nisi 
-^ Arrears  0/ Alimony — Act  IV.  0/ iSSg^  ^^  16, 
36.]  A  husband  who  has  obtained  a  decree 
nisi  for  the  dissolution  of  his  marriage  on  the 
ground  of  his  wife's  adultery,  is  not  entitled  to 
have  the  decree  made  absolute  until  he  has  paid 
all  the  arrears  of  the  alimony  pendente  lite  he 
has  been  ordered  to  pay,  that  may  have  accrued. 

DbBrktton  v.  DbBrbtton L  L.  Bep.  4 

All.  S96>  1882.    Straight,]. 


I>T70&CS-^ontd. 

4. Judicial    Commissioner  of  Oudh, 

Appeal  from —  Jurisdiction  of  High  Court  at 
Allahabad— Act  XIII.  0/1879  .^  Act  IV.  of 
1869,  $$3  (2),  5S —Additional  Evidence  in 
Appeal.]  The  High  Court  for  the  North- 
western Provinces  has  jurisdiction  to  entertain 
an  appeal  from  a  decree  of  the  Judicial  Com- 
missioner of  Oudh  exercising  the  powers  of  a 
District  Judge  under  Act  XIII.  of  1879,  dis- 
missing a  wife's  suit  for  dissolution  of  marriage. 
At  the  hearing  of  an  appeal  from  a  decree  dis- 
missing a  wife's  suit  for  dissolution  of  her  mar- 
riage on  the  ground  of  her  husband's  incestu- 
ous adultery  with  her  sister,  and  cruelty,  the 
appellant  produced  certain  letters  which  had 
passed  between  her  husband  and  her  sister 
since  the  filing  of  the  appeal,  and  which  showed 
the  existence  of  a  criminal  intimacy  between 
them  : — 

Held,  that  the  letters  were  admissible  and 
should  be  admitted,  and  that,  having  been 
brought  to  the  Court's  notice  by  the  appel- 
lant's counsel,  the  Court  was  bound  in  the 
interests  of  justice  to  require  their  production 
in  order  to  enable  it  to  decide  the  appeal  on 
its  real  merits.  Morgan  v.  Morgan  ..I.  L. 
Bep.  4  AIL  306, 1882.    Straight  Sind  Tyrrell, 

JJ- 

5. Act  IV.  of  1869,  ^4  —  Conduct 

Conducing  to  Wife's  Adultery — Separation  with- 
out  Reasonable  Cause.]  A  husband  who  sepa- 
rates himself  from  his  wife,  not  on  account  of 
any  conjugal  misconduct  on  her  part,  but 
merely  because  she  has  run  him  into  debt,  and 
who  for  several  months  continues  to  live  apart 
from  her,  neither  writing  to  her,  nor  going  to 
see  her,  nor  allowing  her  means  proportionate 
to  his  income,  disqualifies  himself  by  such  con- 
duct from  obtaining  a  dissolution  of  his  mar- 
riage on  account  of  his  wife's  adultery  com- 
mitted during  such  separation.     Hollow  ay  v. 

Hollow  AY I.  L.  Bep.  5  All.  71,  1882. 

Straight,  Brodhurst  and  Terrell,  J  J. 

6.  — ^  Practice  —  Decree  Nisi,  Service  of, 
on  Respondent,]  It  is  not  necessary,  in  order 
that  a  decree  nisi  for  dissolution  of  marriage 
may  be  made  absolute,  that  the  decree  should 
be  served  on  the  respondent    Hicks  9.  Hicks. 

I.  L.  B^.  8  Oai  7M,  1882.     Wilson,  J. 
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BIVOBCE  ACT  IV.  OF  1869. 

§  3  (2). 

See  Divorce.  4. 

Morgan  v.  Morgan. ..I.  L.  Rep. 
4  AU.  306. 

§14. 

See  Divorce.  5. 

HoLLowAY   v.    Hollow  A  v..  ^  I.   L. 

Bep.  5  All.  71. 
§  16. 

See  Divorce.  1.  (8). 

King  v.  King I.  L.  Bep.  6 

Bom.  416. 

DEBRETTON-y.  DbBrETTON.-.I.  L. 

Bep.  4  All.  295. 

§36. 

See  Divorce.  3. 

DeBretton  r.  DeBretton...!.  L. 
Bep.  4  AU.  295. 

§§  51.  52. 

See  Evidence.  13. 

DeBretton  V.  DeBretton. ..I.  L. 
Bep.  4  All.  49. 

§55- 

See  Divorce.  4. 

Morgan  v.  Morgan... L  L.  Bep. 
4  AIL  306. 

DIVOBCB— KTAHOMEDAN  LAW. 

Iddat. 

See  Maintenance  of  Wife.  2. 

Din  Muhammad. ..I.  L.  Bep.  6 
AU.  226. 

Kkoola. 

See  Mahomedan  Law— Divorce.  1. 

Vadake  v.  Odakel...!.  L.  Bep. 

3  Mad.  347. 

Order  for  Maintenance  of   Wife  does    not 

Affect  Husband's  Power  of. 
See  Mahomedan  Law— Divorce.  3. 
Abdul  Ali...I.  L.  Bep.  7  Bom. 
180. 
See  Maintenance  of  Wife.  2. 

Din   Muhammad. ..L  L  Bep.  5 
AU.  226. 

Payment  of    Dower    Not   Condition    Pre- 

cedent to  Right  of. 
See  Maintenance  of  Wife.  2. 

Din  Muhammad... I.  L.  Bep.  5 
AU  226. 

Taiak  hiddat 

See  Mahomedan  Law— Divorce.  3. 
Abdul  Ali  ..I.  L.  Bep.  7  Bom. 
180. 
20 


DIVOBCE-MAHOMED  AN  L  AW-co«/rf. 

by  Wife  under  Contract  before  Marriage. 

See  Mahomedan  Law -Divorce.  2. 

Hamidoola   v.  Faizunnissa...!. 

L.  Bep.  8  CaL  827. 

DOCtJMENT  MOBE  THAN  30  YEAB8 
OLD. 

See  Evidence.  28.  31. 

RoiKUNT  V.  Lukhum 9  Gal. 

Bep.  429. 
Jaker  Ali  w.  Taker  Ali. ..10  Cal. 

Bep.  469. 

Ambiguity,   Explanation   of,  by  Reference 

to  Another  Document. 
See  Construction  of  Deed.  2. 

Equitable  Coal  Co.  v.  Gonesh. 
9  Cal.  Bep.  276. 

DOWEB— MAHOMEDAN  LAW. 

Assignment   by  Husband    in  Satisfaction 

of. 
See  Mahomedan  Law— Pre-emp- 
tion. 1. 

FiDA   V.     MUZAFFAR...!.    L.   Bop. 

5  All.  65. 

•  Divorce  Before  Payment  of. 

See  Maintenance  of  Wife.  2. 

Din  Muhammad L  L.  Bep.  5 

All.  226. 

Restitution  of  Conjugal   Rights,  Right  to 

Resist,  till  Dower  Paid. 
See  Mahomedan  Law— Dower,  l. 
NASRATtj.  Hamidan..,!.  L.  Bep. 
4  All.  205. 

^—  Sunni  Woman  Marrying  f  hia. 

See  Mahomedan  Law— Dower.  1. 
Nasrat  9.  Hamidan. ..L  L.  Bep. 
4  AIL  205. 

DBAINAGE  OF  8UBPLUS  BAIN 
WATEB  OVEB  ADJOINING 
LAND. 

See  Easement.  5. 

Imam  v.  Poresh...I.  L.  Bep.  8 
Oal.  468. 
DTJBESS. 

Sec  Contract.  10. 

Banda  Ali  v.  Banspat  Singh  .. 
I.  L.  Bep.  4  All.  852. 
See  Estoppel.  5. 

Pkotap  Chunder  v.  Arathoon... 
I.  L.  Bep.  8  CaL  455- 


Digitized  by 


Google 


(  w  ) 


DIGEST  OF  CASES. 


(  we  ) 


DXnt     OF       COURT     SZSCUTIBIO 
DEOBBE. 
Set  Bxecution  of  Decree.  17. 18. 10. 

10a.  19b.  10c. 
See  Mesne  Profits.  6. 

Jadooiionby  V,   Hafbz I.  li. 

Bep.80aL206. 

DXTTT  OF  PBOSBCtmON. 
See  Eridenoe.  16. 

Dhunro  Kazi I.  L.  Bep.  8 

Cal.  121 ;  10  Oal.  Bep.  161. 
See  Procedtire— Criminal.  80. 

Abdul 10  Cal.  Bep.  54. 

DUTY    OF    TENANT    TO    FBOTECT 
ESTATE. 
See  Landlord  and  Tenant.  80. 

Prosunnomoye   v.  Kali  Da»...0 
CaL  Bep.  847 

BTINO  DEOULBATION. 
See  Evidence.  18. 

EiiPRBss  V*  Samiauddin...!.  L. 
Bep.  8  Cal.  211. 
EA8EBCENT. 

—  Acquisition- of — against  Crown. 

See  Easement.  8. 

—  Acquisition — Enjoyment  as  of  Right. 

See  Easement  8. 

Acquisition  of— by  description  Indepen- 

dently  of  Act  XV.  of  1877.  i  26. 
See  Easement.  1.  2.  3.  4. 

—  Continuous  and  Apparent  —  Severance  of 

Unity  of  Possession. 
See  Easement.  2. 

—  Crown,  Acquisition  against. 

See  Easement.  8. 
- —  Grant,  Presumption  of. 

See  Easement.  2.  8. 4. 
— -  Implied  Grant. 

See  Easement.  2.  8. 

—  Non-User. 

See  Easement  2. 
— —  Obstruction  of— Continuing  Nuisance. 
See  Easement.  1. 

PunjaKuvarji  V,  Bai  Kuvar...I. 
L.  Bep.  6  Bom.  20. 

Rain-Water,  Drainage  of  Surplus. 

See  Easement.  6. 

. Right  of  Way— Extent  of  User— Altera 

tion  of  purpose  for  which  Way  used. 

See  Easement.  7. 


KAflWMWNT— c<w/rf. 

-  Right  of  Way  —  Unity  of  Possession^ 
Severance. 

See  Easement  6. 

-  Way  of  Necessity. 
See  Easement.  2. 

1. LimitaiioH'^Act  XV.  of  1877,   SS 

23,  a6  —  Prescription  —  Continuing  Nuisance.^ 
From  time  immemorial,  and  certainly  for  more 
than  20  years  prior  to  the  date  of  the  obstruction 
by  the  defendants,  the  plaintiff  bad  enjoyed 
the  right  of  having  egress  for  his  rain  water 
through  a  drain  in  the  defendants'  land.  The 
plaintiff,  more  than  two  years  after  the  date  of  the 
obstruction,  sued  the  defendants  for  the  removal 
of  the  obstruction  : — 

Held  J  that  having  regard  to  the  case  olRajrup 
Koer  V.  Abdul  Hossein  (I.  L.R.  6Cal.  64;  L* 
R.  7  I.  A.  240)  the  plaintiff  was  entitled  to  suc- 
ceed. He  had  failed  to  prove  a  title  acquired 
under  f  26  of  Act  XV.  of  1877,  but,  having  a 
title  evidenced  by  immemorial  user  (which 
must  be  referred  to  a  legal  origin,  i.e.,  either  to 
a  lost  grant,  or  to  an  agreement  between  the 
predecessors  in  title  of  the  parties),  he  did  not 
require  the  aid  of  Act  XV.  of  1877,  ^^^  inas- 
much as  the  obstruction  complained  of  consti- 
tuted a  continuing  nuisance,  as  to  which  the 
cause  of  action  was  renewed  de  die  in  diem^ 
the  plaintiffs  claim  was  not  barred  by  any  of 
the  provisions  of  the  Limitation  Act,  but,  on  the 
contrary,  was  saved  by  the  express  provisions 
of  S  23  of  that  Act.     Punja  Kuvarji  v.  Bai 

KuvAR I.  I<.  Bep.  6  Bom.  2O9 1881. 

MelvilUnd  KembaU,  JJ. 

2. Acquisition    of  —  Prescription  — 

Implied  Grant— Act  XV.  of  1877,  i  26— JToy  of 
Necessity  —  Unity  of  Possession  —  Severance — 
Continuous  and  Apparent  Easement — Non-User,'] 
In  a  suit  by  the  plaintiff  for  an  injunction  to  res- 
train the  defendant  from  using  a  path  and  ghat  on 
the  plaintiff's  land,  it  appeared  that  the  land 
occupied  by  the  plaintiff  and  defendant  had 
originally  belonged  to  the  same  owner,  who  had 
made  the  path  and  ghat,  and  that  the  plaintiff 
and  defendant  had  obtained  their  respective 
tenements  more  than  20  years  before  the  suit. 
The  plaintiff  alleged  that  he  had  closed  the  path 
after  his  purchase,  but  the  Court  of  first  in- 
stance disbelieved  him,  and  refused  to  grant  the 
injunction.  The  District  Judge  reversed  this 
decision  on  the  ground  that  the   defendant  had 
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'EASSMBJSrr-^contd. 

not  proved  20 years*  peaceable,  open,  and  uninter- 
mpted  exercise  of  the  right  of  way : — 

ffM^  that  the  mode  of  acquiring  an  easement 
provided  by  f  27  of  Act  IX.  of  1 871,  and  by  ^ 
26  of  Act  XV.  of  1877,  i.e,f  by  enjoyment  as  of 
right,  without  interruption,  and  for  20  years,  is 
not  the  only  way  in  which  an  easement  can  be 
acquired. 

In  the  present  case  the  defendant  did  not 
allege  that  he  had  acquired  an  easement  by  20 
years'  uninterrupted  enjoyment  as  of  right ;  but 
in  effect  alleged  an  implied  grant.  That  implied 
grant  might  arise  in  one  of  two  ways ;  (l)  the 
use  of  the  path  and  ghat  might  be  absolutely  ne- 
cessary  to  the  enjoyment  of  the  defendant's  tene- 
ment, in  which  case  there  would  be  an  easement 
of  necessity ;  (2)  the  use  of  the  path  and  ghat 
though  not  absolutely  necessary  to  the  enjoyment 
of  the  defendant's  tenement  might  be  necessary 
for  its  enjoyment  in  the  state  in  which  it  was  at 
the  time  of  severance,  and  in  this  case,  if  the  ease- 
ment were  apparent  and  continuous,  there 
would  be  a  presumption  that  it  passed  with  the 
defendant's  tenement 

If,  therefore,  the  path  continued  to  be  used 
by  the  defendant  after  the  separation  of  the 
tenements,  and  if  the  easement  was  one  to 
which  the  above  principles  applied,  the  plantiff 
would  not  be  entitled  to  an  injunction.  But 
if  the  plaintiff  had,  as  he  alleged,  closed  the 
path,  and  it  remained  closed  for  such  a  period 
that  non-user  during  that  period  would  bar  any 
suit  by  the  defendant  to  have  the  use  of  the  path 
restored  to  him  then  the  defendant's  right  would 
be  lost  The  case  was  therefore  remanded  for  a 
finding  on  these  points.  Chark  Surnokar  v. 
DoKOURi  Chundbr  THAKooR...Ia  If*  Kep.  8 
CaL  956, 1882 ;  10  Oal.  Bep.  677.    Field 

and  Bosgf  J  J. 

8.  —  Preicription^ Government  Land — 
Grant,  Presumption  of-^Act  IX.  0/1871,  S  27.] 
The  right  to  an  easement,  such  as  the  right 
to  the  uninterrupted  flow  of  water  along  a 
defined  channel  over  the  lands  of  others,  even 
of  the  Government,  may  exist  independently  of 
the  provisions  of  {  27  of  the  Limitation  Act 
IX.  of  1871. 

Where  the  evidence  shows  that  such  a  right 
has  beea  exercised  for  a  long  time  as  of  right, 
and  with  the  knowledge  of  those  against  whom 
it  is  claimed — e.g*%  in  the  case  of  Government 


BABSMSNT— coft^. 

lands,  with  the  knowledge  of  the  local  officers  of 
Government,— the  Courts  may  fairly  presume  a 
grant  of  the  easement,  and  would  not  be  justified 
in  dismissing  a  suit  to  establish  a  right  to  it 
because  there  had  been  no  user  by  the  plaintiff 
within  two  years  prior  to  the  suit,  ifaharani 
Rajroop  Koerv^  Syed  Abdul  Hosein  (L.  R  7  I.  A. 
240 ;  I.  L.  Rep.  6  CaL  394 ;  7  Cal.  Rep.  529) 
followed.  Srinivasa  Rau  Saheb  v.  The 
Sbcrbtary  of  State  for  India. ..I..  L.  Bep. 
6  Mad.  2269 1882.    Kinderdey  and  M.  Ayyar, 

JJ 
4.  —  Prescription — Grant,  Presumption 
of— Act  XV.  of,  1877,  §  2J'^Limitation— Interest 
in  Immovable  Property,]  Thus  where  a  suit  was 
brought  in  1878  to  establish  a  right  to  an  ease- 
ment which  had  been  exercised  for  18  years 
prior  to  1871,  but  not  since,  the  Court  pre- 
sumed a  grant,  and  held  the  right  established 
independently  of  the  Limitation  Act,  and  the 
suit  not  barred— twelve  years  being  the  period 
within  which  a  suit  may  be  brought  to  estab- 
lish a  right  to  an  easement,  which  is  an  inte- 
rest in  immovable  property.    Sri  Raja  Viri- 

CHERLA    SURYA    NaRAYANA   RaJA   BaHADUR  V. 

Sri  Raja  Satracherla  Jaganada  Raja  Ba- 
hadur  I.  L.  Bep.  5  Mad.  258, 1882. 

Innes  and  Kindersley,  JJ. 

S.  C.  under  Evidence.  8. 

6.  —  Surplus  Rain  Water,  Right  to  Plow 
of,  over  Adjoining  Land-^DrainageJ]  There 
is  no  ground  for  the  contention  that  the  right 
to  have  the  surface  water  of  lands  escape  on 
to  and  over  adjoining  lands  on  a  lower  level,  is 
one  which  cannot  be  legally  acquired.  There 
is  a  well-recognized  servitude  of  lower  lands 
to  receive  the  natural  drainage  of  adjoining 
lands  on  a  higher  level. 

Where,  therefore,  from  time  immemorial, 
the  surplus  rain  water  from  the  plaintiff's  land, 
which  was  on  a  higher  level  than  the  defen- 
dant's land,  had  passed  over  the  defendant's 
land  by  flowing  over  an  ancient  *  al '  forming 
the  boundary  between  the  plaintiff's  and  de- 
fendant's property,  through  certain  passages 
in  thecal':— 

Held,  that  the  defendants  had  no  right  to 
close  up  the  passages  and  increase  the  height 
of  the  '  al '  so  as  to  prevent  the  surplus  rain 
wacter  from  the  plaintiff's  land  flowing  as  before 
over  their  lands,  it  having  been  established  that, 
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for  a  long  series  of  years,  the  watert  from  the 
plaintiff's  lands  had  been  accustomed  to  escape 
in  a  particular  direction  and  by  certain  sepa- 
rate passages  across  the  defendant's  lands. 
Imam  Ali  v.  Poresh  Mundul...!.  L.  Rep.  8 
Cal.  468,  1882  ;  10  Cal.  Bep.  396. 
Cunningham  and  Tottenham,  JJ. 

6. Right  of  Way —  Unity  of  Possession — 

SeTjerance —Nuisance.']  The  words  'appurtenant' 
or '  belonging '  will  ordinarily  carry  only  actually 
existing  easements,  and  therefore  will  carry  no 
right  over  the  land  of  the  grantor,  though, 
under  certain  circumstances,  even  these  words 
may  have  a  wider  construction.  Where  further 
words  are  used,  such  as  "therewith  held  or 
used,"  the  case  is  different.  Those  words  will 
carry  a  way  formerly  used  as  an  easement,  but 
as  to  which  the  right  has  been  suspended  by 
unity  of  possession.  On  the  other  hand,  such 
words  will  not  carry  a  right  of  way  made  by  the 
owner  of  both  properties  during  the  unity  of 
possession  for  his  own  greater  convenience  in 
the  use  of  the  two  properties  jointly.  But  where 
during  the  unity  of  possession,  a  way,  which  has 
never  existed  as  an  easement,  is  in  fact 
used  for  the  convenience  of  one  of  the  tene- 
ments afterwards  severed,  those  words  are  large 
enough  to  carry  it. 

One  who  has  a  right  of  passage  must  not,  any 
more  than  the  owner  of  the  soil  might,  use  it  in 
an  excessive  or  improper  manner,  so  as  to  ob- 
struct the  exercise  by  others  of  their  right.  The 
number  of  persons  using  such  passage  may  be 
taken  into  account,  because  that  which  might  be 
no  nuisance  if  done  by  one,  may  become  a 
serious  nuisance  if  done  by  many. 

A  right  to  use  a  passage  enjoyed  as  incident 
to  a  house,  must  in  general  include  a  right  to 
use  it  for  all  ordinary  household  purposes,  for 
the  passage  of  mehters  among  the  rest,  but  will 
not  justify  the  cleaning  of  privies  into  such 
passage  or  otherwise  using  it  in  connection  with 
the  cleaning  of  privies,  except  merely  for  the 
carriage  of  the  night-soil  along  it.     Chunder 

COOMAR  MOOKERJI  «.  KOYLASH  CHUNDER  SeTT' 

I.  L.  Bep.    7  Cal.   665,   1881.     Wilson,  J. 
Affirmed  on  appeal...!.  L.  Rep.  8  Cal.  677. 

See  Barkshirh  v.  Grubb I*.  R, 

18  Gh.  D.  616. 

7.  Right  of  Way—Extent   of  User-- 

Alteration  of  Purpose  for  which  Way  usedj]  The 
rule  that  where  there  is  a  right  of  way   proved  I 


'EkB^XETSlT—contd. 

by  user  the  extent  of  the  right  must  be  proved 
by  the  extent  of  the  user,  does  not  justify  the 
view  that  where  a  right  of  way  for  a  particular 
purpose  is  proved,  the  number  of  occasions  on 
which  it  may  be  enjoyed  must  be  limited  to  the 
number  of  occasions  on  which  it  can  be  shown 
to  have  been  exercised.  The  "  extent  of  user," 
in  the  rule  above  stated,  has  reference  to  some 
departure  from  the  original  purpose,  or  the  ap- 
plication of  the  right  to  some  matter  other  than 
that  contemplated  at  the  commencement  of  the 
right,  rather  than  to  the  frequency  of  the  occa- 
sions on  which  the  right  may  be  enjoyed. 
Where,  therefore,  a  right  of  way  for  a  particular 
purpose  had  been  proved  to  have  existed  for 
more  than  20  years: — 

Held,  that  the  party  claiming  the  right  was 
not  restricted  to  using  the  way  the  precise  num- 
ber of  times  in  the  year  that  it  had  fdrmerly 
been  exercised,  but  was  entitled  to  use  the  way 
for  the  same  purpose  as  before,  at  all  conve- 
nient times  for  that  purpose.  Gopal  Chunder 
Mookerjeb  «.  JuDDOO  Lall  Mullick...!.  Ij. 
Rep.    9  CaL  778,   1888.     Garth,   C.J.,  and 

Cunningham^  J. 

6.  Acquisition  —  Light     and     Air — 

Windows,  Enjoyment  as  of  Right— Act  XV.  of 
1877,  ♦  26  ]  The  enjoyment  of  apertures  ad- 
mitting light  and  air  is  an  enjoyment  *•  as  of 
right"  within  the  meaning  of  S  26  of  Act  XV.  of 
1877  when  it  is  open  and  manifest,  not  furtive 
or  invisible,  and  when  it  is  not  had  in  such  wise 
as  to  involve  the  admission  of  an  obstructive 
right  in  the  owner  of  the  alleged  servient  tene- 
ment. The  phrase  does  not  mean  a  right 
acquired  through  grant  from  the  owner  of  the 
servient   tenement.      Mathura  Das  Nandra- 

LABH  V,  Bai  Amthi I.  L.  Rep.  7  Bom. 

622, 1883.     West  and  A^.  Haridas,  J  J . 

EJECTMENT. 

Assertion  of  Title  by  Defendant— Difficult 

or  Doubful  Question  of  Right. 

See  Small  Cause  Court  — Presi- 
dency  Town.  1. 

Muhammad  v.  George I«  I*. 

Rep.  4  Mad.  885. 

Court  Fees  on  Suit  for— of  Defendant  as 

Tenant-at-will. 
See  Court  Fee«.  15. 

BiBI     NURJAHAN   V,   MORFAN...II 

Cal.  Rep.  01. 
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Denial    of    Landlord's    Title— Notice    to 

Quit. 
See  Landlord  and  Tenant.  51. 
IshanChundbrv.$h.\ma  Churn. 
12  Cal.  Bep.  414. 

by  Inamdar  after   Decree  for  Partition,  of 

Tenants  on  Land  Prior  to  Decree  and  not 
Parties  to  Suit — Notice  to  Quit. 
See  Inamdar.  1.  2. 

Narayan  v,  KASHI...I.   L.  Bep. 

6  Bom.  67. 

Pandurang  v.  Yedneshwar...!. 

L.  Bep.  6  Bom.  70. 

—  Injunction  to  Restrain. 

See  Jurisdiction.  46. 

Mahip    Singh  v,    Chotu...I.  L. 
Bep.  6  All.  439. 

of  Mirasdar  by  Inamdar. 

See  Inamdar.  1.  2. 

Narayan   v,  Kashi...!.  L.  Bep. 

6  Bom.  67. 

Pandurang  v.  Yedneshwar. ..I. 

L.  Bep.  6  Bom.  70. 

by  Mittadar. 

See  Landlord  and  Tenant.  14. 

SrINIVASA    V'     NUNJUNDA.-.I.  L. 

Bep.  4  Mad.  174. 

•—  Mofussil  Small  Cause  Court,  Jurisdiction 
of. 
See  Small  Cause  Court— Mofussil. 
2. 

KaLIDAS    v.   VALLABHDAS...I.    L. 

Bep.  6  Bom.  79. 

Notice  to  Quit. 

See  Inamdar.  1.  2. 

Narayan  v.  Kashi... I.  L.  Bep. 

6  Bom.  67. 

Pandurang  «.  Yedneshwar... I. 

L.  Bep.  6  Bom.  70. 

Notice  to  Quit  —  Denial  of    Landlord's 

Title. 
See  Landlord  and  Tenant.  61. 
Ishan      Chunder     v.      Shama 
CHURN...12  Cal.  Bep.  414. 

Notice  to  Quit,  Reasonable,  What  is. 

See  Landlord  and  Tenant.  17. 
Jagut  Chunder  v,  Rup  Chand... 
I.  L.  Bep.  9  Cal.  48. 


"ETKQTlSJSST—contd, 

of  Occupancy  Tenants. 

See  Landlord'and  Tenant.  82. 
KupiL  V.  Radha...I.;L.  Bep.  5 
All.  260. 

of  Occupancy   Tenant—Abandonment  of 

Holding. 

See  Landlord    and    Tenant.    20. 

20a.  20b.  89. 

GoLAM  V.  G0LAP...I.  L.  Bep.  8 

Cal.  612  ;  10  Cal.  Bep.  499. 

Boidanath  v.  ANPURNA...10  CaL 

Bep.  15. 

MUSYATULLA    v,     NOORZAHAN,..!. 

L.  Bep.  9  Cal.  808. 

Judoonath  V,  Schcene  &  Co. ..I. 

L.  Bep.  9  Cal.  671. 

by  One  of  Several  Co-sharers  of  Land. 

See  Landlord  and  Tenant.  84. 

TuLsi  V.  BucHU...!.  L.  Bep. 
9  CaL  696. 

Onus  Probandi  of  Title— Possession, 

See  Ejectment.  1.  2.  8.  8a.  4. 
See  Limitation.  2. 129: 129a. 

Rao  Karan  v.  Raja  Bakar...L. 

B.  9  I.  A.  99. 

Mahomed  Ali  v,  Khaja  Abdul... 

I.  L.  Bep.  9  Cal.  744. 

MoHiNY  v.  Krishno...!.  L.  Bep. 

9  Cal.  802. 

See  Onus  Probandi.  1,  2.  3.  8.  8a. 

14. 

MuDUN  V.  Bhoggomanto...!.  L. 

Bep.  8  Cal.  923. 

NoBo  v,  GoBiND 9  Cal.  Bep. 

305. 

BhOOTNATH     «.      KEDARNATH...I. 

L.  Bep.  9  CaL  125. 

HuRi  ©.  Raj  Coomar..  L  L.  Bep. 

8  Cal.  759. 

Baijnath  v.    Rughonath 12 

Cal.  B.ep.  180. 

Brojo  v.  K01LASH...II  Cal.  Bep. 

188. 

—  Parties    to   Suit  for— by  Co-sharer  after 
Partition. 

See  Landlord  and  Tenant.  51. 
IsHAN  Chunder  v.  Shama  Churn. 
12  CaL  Bep.  414. 
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-~  Planting  Trees. 

See  Landlord  and  Tenant.  16. 38. 

Bholai  v.  Rajah  of  Bansl.X 

li.  Bep.  4  All.  174. 

GUNESH  «•  GONDOUR I.  L. 

Bep.  9  OaL  147. 

of  Ryot  with  Transferable  Jote  —  Decree 

for  Arrears  of  Rent* 
See  Landlord  and  Tenant.  86. 

Krishtbndra  v.   Abna L  L. 

Bep.  8  Cal.  676. 

—  Small  Cause  Court  in  Presidency  Town- 

Difficult  or  Doubtful  Question  of  Right 

See  Bmall  Cause  Oourt  —  Presi- 
dency Town.  1. 

Muhammad  v.  George L  L. 

Bep.  4  Mad.  885. 

—  Suit   by   Tenant — Subsequent   Suit   by 

Landlord. 
See  Bee  Judicata.  46. 

Rambrohmo  v.  Bunsi  ..U  CaL 
Bep.  132. 

—  of  Tenants  of  Devaswam,  Parties  to  Suit 

for. 
5^^  Malabar  Law.  9. 

PaTINHARIPAT  v.  CHEKUR...L  L. 

Bep.  4  Mad.  141. 

—  by  Tenure-Holder  of  Lessee  from  Zemin- 

dar. 
See  Ejectment.  6. 

1.  —  Onus  Probandi,  of  Possession  and 
Dispossession  within  1 2  Years,']  In  an  ejectment 
suit,  where  the  plaintiff  claims  land  from  which 
he  alleges  that  he  has  been  dispossessed,  the 
general  rule  is  that  the  burden  is  on  the  plain- 
tiff to  show  possession  and  dispossession  within 
12  years,  or,  at  least,  that  the  cause  of  action 
arose  within  12  years  ;  and  this  rule  is  not  in- 
tended to  be  interfered  with  by  the  Privy 
Council  in  Xatlha  Covind  Roy  v.  Inglis,  (7  Cal. 
Rep.  364).    MoRO  Desai  V.  Ramchandra  De- 

8A1 L  L.  Bep.  6  Bom.  608, 1889.    M. 

MelviUsjkdKemball,]]. 

Note. — ^The  suit  in  this  case  was  instituted 
in  1S66. 

See  Rao  Karan  Sinoh  v.  Raja  Ba. 

ear  Ali  Khan L.  B.  9  I. 

A.  99 
Under  Limitation.  9. 


BJEGTMSNT— Tim^J. 

9. Onus  Probandi  of  Title^Possession 

^Act  VIII.  of  1859,  J  22iO^Declaratofy  Decree.'] 
Possession  is  good  title  against  all  persons 
except  the  rightful  owner,  and  entitles  the 
possessor  to  maintain  ejectment  against  the 
other  person  than  such  owner  who  dispossesses 
him. 

This  rule  applies  to  the  case  of  a  person  who, 
alleging  title  by  conveyance,  but  also  relying 
on  his  possession,  fails  to  prove  his  title  by 
conveyance,  but  proves  his  possession.! 

Where,  therefore,  the  plaintiff,  who  was  in 
possession  of  the  property  in  dispute,  which 
was  purchased  by  the  defendant  at  an  execution 
sale  as  being  the  property  of  the  judgment- 
debtor,  not  the  plaintiff,  and  whose  application 
to  remove  the  attachment  under  {  246  of] Act 
VIII.  of  1859  ^^  he^n  rejected,  sued  for  a  de- 
claration of  his  title  to  the  property,  relying  on 
a  title  by  conveyance  and  also  on  his  possession, 
and  failed  to  establish  the  title  by  conveyance ; 
but  established  his  possession  at  the  time  of 
the  execution  sale : — 

Heldt  that  it  lay  on  the  defendant  to  prove  a 
title  in  himself  or  in  the  judgment-debtor,  and 
that,  he  having  failed  to  do  so,  the  plaintiff  was 
entitled  to  a  decree  declaring  his  right  as  against 
the  defendant. 

Where  a  dispossessed  party  proceeds  under 
\  250  of  Act  VIII.  of  1859,  to  vmdicate  the 
possession  of  which  he  has  been  deprived,  al- 
though he  may,  if  he  please,  give  evidence  of  his 
title,  he  is  not  bound  to  do  so,  but  may  rest  his 
right  to  recover  on  his  possession,  and  cast  on 
the  decree-holder  the  burden  of  proof  of  title, 
}>.,  his  right  to  dispossess  the  applicant. 

Rassonada  v.  Sitharama  (2  Mad.  H.  C.  Rep. 

171)  and  Tirumalasami  v.  Ramasami  (7   Mad. 

H.  C.  Rep.  420)  observed  upon.  Prbmraj  Bha- 

vANiRAif  V.  Narayan  Shivram...!.  L.  Bep.  6 

Bom.  915, 1889.   F.  B. 

8* Onus  Probandi  —  Previous  Posses- 

sionJ]  In  a  suit  to  recover  possession  of  im- 
movable property,  not  being  a  possessory  suit 
under  {  9  of  the  Specific  Relief  Act  I.  of  1877, 
mere  anterior  possession  by  the  plaintiff  for  a 
period  of  less  than  12  years  is  not  sufficient 
proof  of  title  to  dispossess  a  person  in  possession. 
Wise  V.  Ameeroonissa  Khatoon  (L.  R.  7  L  A.  73 ; 
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6  Cal.  Rep.  249)  followed.  Dkii  Churn  Boido 
«.  IssuR  Chundbr  Man)bb...I.  L.  &ep.  9  OaL 
88,  188d;    U  CaL  Rep^  842.    PHns^p  and 

(/Kitualy,  JJ. 

8a.  —  Onus  Proband!  —  Previous  Posses, 
sicn,']  The  plaintiff  must  prove  either  that  the 
land  is  actually  his,  or  that  he  has  held  posses- 
sion of  it  adversely  to  the  defendant  for  at  least 
12  years,  and  has  been  dispossessed  within  12 
years  previous  to  the  institution  of  the  suit.  Wise 
T.  Ameeroonissa  Khaioon  (L.  R.  7  I.  A.  73 ;  6  Cal. 
Rep.  249)  followed.  Kama  Manji  v.  Kkowan 
Nussio  (5  Cal  Rep.  278)  dissented  from. 
Ertaza  Hossein  v.  Bany  Mi8TRy...L  L.  Bep. 
9  OaL  180»  1889;  11  Oal.  Rep.  898. 
Tottenham  and  CKineafyt  ]], 

4. Title,  Proof  of.']    The  plaintiffs  sued 

to  recover  possession  of  certain  property  from 
the  defendants,  alleging  that  it  had  originally  be- 
longed  to  themselves  jointly  with  A.  and  B,, 
both  of  whom  had  died,  and  that  the  widows 
and  heirs  of  A.  had  abandoned  their  husband's 
share  to  the  plaintiffs.  The  widows,  though 
made  parties,  did  not  appear.  The  plaintiffs 
proved  their  heirship  to  B, : — 

Heldf  that  all  the  parties  being  before  the 
Court,  and  the  plaintiffs  as  between  themselves 
and  A»'s  heirs  having  shown  themselves  to  be 
entitled,  and  the  defendants  not  having  made 
out  any  title,  the  plaintiffs  were  entitled  to 
succeed.    Umbica  Churn  Bhuttacharjee  v. 

Prosonno  CooMAR  Sen 9  Cal.  Bep.  366, 

1881.     Garth,  C.J.,  and  McDonnell,  J. 

6.  -^  By  Tenure-Holder  under  Zemindar  of 
Lessoe  from  Zemindar,]  The  holder  of  a  tenure 
onder  a  zemindar  which  has  not  been  avoided 
or  determined,  is  entitled  to  recover  possession 
from  a  lessee  of  the  zemindar  who  has  evicted 
him.  Chundra  Kumar  Guha  v.  Mongul 
M0LLAH...U  Cal.  Rep.  887»  1882.  McDon- 
nell  and  Field,  JJ- 

0.  —  By  Zemindar^  In  a  suit  for  pos- 
session by  the  plaintiff,  who  was  admittedly  the 
zemindar,  she  alleged  that  she  had  given  the 
land  in  HccaUi  A,,  under  a  settlement  from 
whom  the  defendant  had  obtained  it,  that*  the 
iicca  had  ended,  and  that  the  land  was  her 
weerat.  She  failed  to  prove  that  the  land  was 
her  aeerat,  but  it  was  admitted  that  the  iicea 
had  come  to  an  end.  The  defendant  claimed, 
but  failed  to  prove  a  right  of  occupancy  ;-- 


Held,  that  the  plaintiff  was  entitled  to  a  de- 
cree. Batai  Ahir  v.  Bhugoobuttv  Kobe... 
11    CaL    Rep.    476,    1689.    Mitter    and 

Maclean,  JJ. 
EJECTMENT     8T7IT— CHOTA      NAO- 
PORE. 

—  Appeal  in. 
See  Appeal—Civil.  40. 

Ramjan  V,  Ram AN...11  Cal.  Rep. 

480. 
EliDEBT  BOET,  ADOPTION  OF. 

See  Hindu  Law— Adoption.  18. 
Kashibai  V,  TATIA...I.  L.  Rep. 
7  Bom.  991. 

Jamnabai  ff.  Ravchand L  L. 

Rep.  7  Bom.  995. 
EIiEPHANT  0APTT7RED  IN  PIT. 
See  Animals  FersB  Naturae.  1. 

Makath  Unni  v.  Malabar  Kan. 
DAPUNNi I.  lu  Rep.  4 

ENBaWMBNT.  ^~*'  ^*^' 

See  Religions  Endowment. 
•^—  Alienation  oi 

See  Limitation.  18. 

Collector  op  Thana  tr.  Hari... 
I.  L.  Rep.  8  Bom.  646. 
See  Parties  to  Buit.  1. 

Rajendronath  v.  Shaikh  Maho- 
med  L.  R.  8  L  A.  185  ; 

I.  L.  Rep.  8  CaL  49. 

—  Inheritance — Custom. 

See  Moliunts.  1. 
Srimati  Janoki  v.  Sri  Gopal... 
L.  R.  10  L  A.  89;  L  L. 
Rep.  9  CaL  766* 

—  Management  and  Control  of^Limitation 

to  Suit  for. 
See  Limitation.  94o. 

Balwantv.  Purun  MAL...L.  R. 
10  L  A.  90. 
— -  Suit  to  Enforce  Trusts  of— Parties. 

See  Civil  Procedure  Code,  Act  X. 
ofl877,§589. 
Thanga  Karupa    v.  Arumuga. 
L  L.  Rep.  5  Kad.  888. 
5^  Rifl^t  to  Sue.  1.  la. 

Jan  Ali  «.  Ram  Nath L  L. 

Rep.  8  CaL  89. 
Zafaryab   Au    V,   Bakhtawar 

Singh I.  L.  Rep.  5  AIL 

497. 
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ENDOWMENT— c^n^rf. 

1. Temple — Management ^    Right  of— 

Sale  in  Execution  of  Decree— Act  XV.  of  1 87 7, 
Sched.  II.,  Art,  /2.]  A.,  the  plaintiff's  father, 
sued  his  brother  B.  and  the  first  defendant,  a 
son  of  5.,  to  establish  his  right  to  a  third  share 
in  the  management  of  certain  lands  granted  for 
the  maintenance  of  a  Hindu  temple,  and  obtain- 
ed a  decree  that  he  should  have  the  exclusive 
management  every  third  year,  but  was  ordered 
to  pay  the  costs.  In  execution  of  the  decree  for 
costs,  i4.*s  third  share  in  the  management  of  the 
land  was  sold  in  January  1870  to  a  purchaser, 
who  resold  it  in  May  1870  to  the  second  de- 
fendant, another  son  of  B.  A.  died  in  1876, 
and  in  1879  the  plaintiff  sued  the  defendants 
for  his  share  of  the  management : — 

Held^  that  the  management  of  the  property  of 
the  temple  was  a  trust  reposed  in  the  judgment- 
debtor  A.y  and  could  not  be  attached  and  sold 
in  execution  of  the  decree  against  him. 

Whether  A,  himself  could  have  got  himself 
re-instated  in  the  management  without  bringing 
a  suit  to  set  aside  the  execution  sale  within  a 
year  from  the  order  confirming  it,  it  was  unne- 
cessary  to  decide,  as  in  cases  of  endowments, 
where  the  founder  has  vested  in  a  certain  family 
the  management  of  his  endowment,  each  mem- 
ber of  such  family  succeeds  to  the  management, 
per  formam  doni,  and  therefore,  on  A.*s  death, 
the  plaintiff's  right  to  succeed  to  the  management 
was  quite  unaffected  by  any  proceeding  in  exe- 
cution against  A,  during  his  life.  Trimbak 
Bawa  v.  Naravan  Bawa.I.  L.  Rep.  7  Bom 
188, 1882.     Sargent,  C.J.,  and  Kemball,  J. 

ENFRANCHISEMENT       OF       INAM 
LANDS. 
See  Hereditary  Office.  2. 

Kamatchi  v.  Agilandammal...!. 
L.  Rep.  6  Mad.  334. 
ENGLISH  LAW. 

See  Buildings.  1. 

JUGGUT      MOHINEB     V.       DWARKA 

NATH...I.  L.  Rep.  8  Gal.  682. 

Application  of — to  Parsis. 

See  Trust.  1. 

Bai  Manekbai  v.  Bai  Merbai  ... 
I.  L.  Rep.  6  Bom.  363. 
—  Felony  or  Misdemeanour,  Damage  Caused 
by. 
See  Right  to  fihie.  13. 

Abdul  v.    Muhammad I.   L. 

Rep.  4  Mad.  410. 


ENGLISH  -LANJ—contd. 

Perpetuities — Application  of,  to  India. 

See  Mahomedan  Law— Wakf.  1. 
Fatmabibi  r.  Advocate  General 

OF  Bombay I.  L.  Rep.  6 

Bom.  42. 

1.  Parsis — Construction  of  Agreement 

— Lex  Loci — Lands  in  Salsette — Rule  in  Shelley's 
Case— Chattels,  Real  or  Freehold— Act  IX.  of 
'^37']  The  heirs  of  a  deceased  Parsi  entered 
into  an  agreement  which,  after  providing  for  the 
payment  of  the  debts  of  the  deceased,  contained 
an  unanimous  acknowledgment  and  determina- 
tion by  the  signatories  that  they  were  the  heirs 
of  the  deceased  in  certain  shares  particularly 
set  forth,  and  declared  that  the  remainder  of 
the  income  of  the  Poway  Estate — an  estate 
situate  in  the  Island  of  Salsette  in  the  Mofussil 
of  the  Bombay  Presidency —  (after  providing  for 
the  debts  and  other  charges  as  thereinbefore 
mentioned) — "should  be  apportioned  to  the 
abovementioned  heirs  agreeably  to  the  said 
shares,  but  after  their  death  their  shares  are  to 
be  enjoyed  and  received  by  their  heirs  and 
children  from  generation  to  generation  for  ever. 
That  should  any  male  or  female  heirs  giveaway 
his  or  her  or  their  share  to  a  stranger,  or  any 
improper  person,  the  same  should  not  take 
effect,  and  that,  if  anything  of  the  kind  should 
be  done,  it  should  be  null  and  void ;  and  lastly, 
that  if  any  of  the  undermentioned  heirS)  or 
their  heirs  and  children,  die  thereafter  without 
issue,  his  or  her  share  should  go  to  the  surviv- 
ing male  and  female  heirs" : — 

Held,  that  as  the  contract  related  to  immov- 
able property  outside  the  territorial  jurisdiction 
of  the  High  Court,  the  rights  of  the  parties 
must,  according  to  the  well  established  rule,  be 
determined  by  the  lex  loci  rei  sitae.  This 
rule  would  be  applicable  both  as  forming  part 
of  the  English  law,  which  has  always  been  the 
law  applicable  to  Parsis  in  the  High  Court, 
subject  to  certain  statutory  and  other  excep- 
tions,or  as  the  well  established  rule  of  jurispru- 
dence adopted  by  all  writers  on  the  subject. 

It  was  unnecessary  to  determine  whether 
there  be  any  lex  loci  properly  so  called  in  the 
Mofussil,  or,  if  there  be,  whether  it  is  the 
English  law  in  some  modified  form,  or  the  Regu- 
lations; since,  even  assuming  English  law  to 
be  the  lex  loci  in  the  Mofussil,  or,  at  any  rate, 
that  it  must  be  applied  by  the  High  Court  in 
the  absence  of  any  hx  loci,  the  English  law  so 


Digitized  by 


Google 


(    321    ) 


DIGEST  OF  CASES. 


( 


) 


ENGLISH  ULW—contd. 

to  be  applied  could  not  include  the  rule  in 
Shelley's  case,  which  is  a  law  of  property  or 
tenure  based  on  feudal  considerations,  and  quite 
unsuited  to  the  circumstances  of  India. 

That  rule  being  dismissed  as  inapplicable,  it 
was  immaterial  whether  the  English  law  or  the 
Regulations  were  applied  in  construing  the 
agreement.  In  either  case  the  rule  of  construc- 
tion must  be  to  give  effect  to  the  intention  of 
the  parties  according  to  the  plain  and  obvious 
meaning  of  the  parties ;  and  to  construe  this 
agreement  as  giving  more  than  a  life  interest 
to  the  parties  to  it  would  be  to  defeat  their  plain 
and  obvious  intention. 

This  view  of  the  intention  of  the  parties  was 
quite  independent  of  the  question  whether  the 
land  be  regarded  as  of  the  nature  of  freehold 
or  chattels  real ;  but  it  must  be  observed  that 
Act  IX.  of  1837  ^^^^^y  applies  to  immovable 
property  within  the  jurisdiction  of  the  High 
Court,  and,  moreover,  only  treats  such  immov- 
able estate  as  chattels  real  and  not  as  freehold, 
so  far  as  regards  the  transmission  of  such  pro- 
perty on  the  death  and  intestacy  of  a  Parsi 
or  by  the  last  will  of  such  Parsi.     Mithibai  v. 

LiMji  Naroji  Banaji I.  L.  Bep.  6  Bom. 

161, 1881.     Sargent  and  Melvill,  JJ 


ENHANCEMENT  OF  UENT-^onid. 

Notice  of — Accretion. 

See  Enhancement  of  Bent.  9. 

Notice — Co-Sharers. 

See  Enhancement  of  Bent.  3.  da.  9. 

Notice  of — Failure  to    Prove  in  Suit  for 

Arrears,  Partly  at  Old,  Partly  at  Enhanced 
Rates. 
See  Enhancement  of  Bent.  4. 

Notice — Form  of. 

See  Enhancement  of  Bent.  8.  3a. 


ENHANCED  BENT,  SUIT  FOB. 

Subsequent  Suit  for  Rent  at  Old  Rate. 

See  Splitting  Cause  of  Action.  15. 

KuNNocK Ch UNDER o.  Guru  Dass 

I.  L.  Bep.  9  Cal.  919. 

ENHANCEMENT  OF  BENT. 

—  Accretion — Notice. 

See  Enhancement  of  Bent.  9. 

■         Accretion. 

See  Landlord  and  Tenant.  27. 

Brojendra  v.  Woopendra I. 

L.  Bep.  8  Cal.  706. 

Exemption— Beng.  Act  VIII.  of  1869,  4  4. 

See  Enhancement  of  Bent.  5. 

—  by  Government — *  Under  Tenants'. 

5ftf  Enhancement  of  Bent.  2. 

—  of  Land  Let  for  Clearing  or  Reclaiming* 

See  Enhancement  of  Bent.  7. 

—  by    Manager  appointed  under  $  343,  Act 

VIIL  of  1859. 

See  Enhancement  of  Bent.  6. 
21 


—  Notice  of — when  Unnecessary. 

See  Landlord  and  Tenant.  18. 

DWARKANATH  V.  BaBURAM...L  L. 

Bep.  9  Cal.  72. 

Parties  to  Suit  for — by  One  of  Several  Co- 
Sharers. 
See  Enhancement  of  Bent.  3.  3a. 
5.8. 

on  Repair  of  Tank  by  Landlord. 

See  Landlord  and  Tenant.  44. 

LAKSHMANAN  v.  KOLANDIVELU...L 

L.  Bep.  6  Mad.  311. 

1.  Beng.  Act  VIII.  of  1869,   S    15— 

Notice^  Form  of^  A  notice  of  enhancement  un- 
der S  IS  of  Bengal  Act  VI II.  of  1869,  must, 
when  the  tenant  holds  different  jotes^  the  rent 
of  which  it  is  sought  to  enhance,  specify  dis- 
tinctly the  several  holdings,  the  amount  of  en- 
hanced rent  claimed  in  respect  of  each  holding, 
and  the  grounds  for  claiming  such  enhanced 
rent.  Udoytara  Chowdhrain  v.  Shibnath 
Surma  Bhadoori...9  CaL  Bep.  207,  1881. 

Morris  and  Tottenham^  J  J. 

2.  By  Government  —  "  l/nder  Te- 
nants"'] In  1825  the  lands  in  question  were 
granted  by  Government,  at  the  rates  then  pre- 
vailing in  the  neighbourhood,  to  the  plaintiffs' 
predecessors  in  title.  The  Government  subse. 
quently  took  possession  of  the  lands,  but 
again  restored  them  in  1827,  and  a  settlement 
was  effected  at  the  rate  of  Rs.  2-8  per  krani. 

In  1848  it  was  arranged  that  the  plaintiffs 
should  pay  their  rent  through  a  talukdar,  who 
had  obtained  a  settlement  for  the  term  of  30 
years  over  the  whole  of  the  ckur  in  which  the 
lands  held  by  the  plaintiffs  were  situated.  On 
the  expiration  of  the  settlement  with  the  taluk- 
dar, it  was  not  renewed,  and  Government  took 
khas  possession  of  the   plaintiffs'  land  on  their 
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refusal  to  pay  an  enhanced  rent,  but  the  plain- 
tiffs  recovered  possession  by  suit.  The  Go- 
vernment then  served  notice  of  enhancement 
of  rent  on  the  plaintiffs,  who  now  sued  for  a 
declaration  that  their  rent  was  not  liable  to 
enhancement : — 

Held,  that  the  plaintiffs  were  not  "  under- 
tenants"  within  the  meaning  of  the  Rent  Law, 
and  that,  whatever  might  be  the  legal  duration 
of  the  plaintiffs'  interest,  whether  it  were  per- 
manent, or  for  life,  or  any  shorter  term  (a 
'question  not  in  issue  in  the  suit),  the  Govern- 
ment was  not  entitled  to  enhance  their  rent. 
Secretary  of  State  «.  Radha  Pbrshad  Was- 
TI...9  Csl.  Bep.  189,  1881.  Garth,  C.J., 
and  McDonnell^  J. 

3. Co 'Sharer s^Parties  to  Suit—Sepa- 

rate  Registration  of  Shares — Act  XL  of  1859, 
4  10.]  Where  co-sharers  of  a  zemindari  have 
their  shares  separately  registered  under  $  10 
of  Act  XI.  of  1859  for  the  purposes  of  the  pay- 
ment of  the  Government  revenue,  but  the  lands 
themselves  are  not  divided  by  metes  and 
bounds,  one  co-sharer  cannot  sue  the  cultivat- 
ing ryots  of  the  zemindari  for  enhancement  of 
rent  without  making  the  other  co-sharers 
parties.  Guni  Mahomed  v.  Moran  (I.  L.  R.  4 
Cal.  96  ;  2  Cal.  Rep.  370)  followed.  Jogendro 
Chunder  Ghose  v.  Nobin  Chundbr  Chut- 
TOPADHYA...I.  L.  Rep.  S  Cal.  353,  1882 ; 
10  Cal.  Bep.  831.     McDonnell  and  Field,  JJ. 

3a. Notice— Parties— Co-Sharers.]     A, 

and  B.  were  taluqdars  of  a  village,  each  having 
an  8-annas  share.  A  certain  ryot  held  a  Jote 
within  the  village,  for  which  he  paid  rent  to  A, 
and  B.  separately, — 8  annas  to  each.  A.  served 
a  notice  of  enhancement  on  the  ryot  signed  by 
himself  only,  and  it  did  not  appear  that  B.'s  con- 
sent had  been  previously  obtained.  A.  then 
sued  for  arrears  of  the  enhanced  rent,  making 
B.  a  defendant  :— 

Heldj  that  the  notice  of  enhancement  was 
sufficient    to    maintain     the    suit    so    framed. 

BiDHU    BhUSHUN    BaSU    V,    KOMAVADDI    MUN- 

DUL...L  L.  Bep.  9  CaL  684,  1883.  Cun- 
ningham and  Maclean,  JJ. 
4.  —  Notice  of -^Failure  to  Prove  in  Suit 
for  Arrears  of  Rent,  Partly  at  Old,  Partly  at 
Enhanced  Rates.]  Where  in  a  suit  for  arrears 
of  rent,  the  plaintiff  claims  rent  at  an  enhanced 
rate  in  respect  of  some  of  the  years  for  which 
arrears  are  sought  to  be  recovered,  but  fails  to 


ENHANCEMENT  OF  B:EJSn-contd, 
prove  the  notice  of  enhancement,  the  suit 
should  not  be  dismissed  altogether,  as  the 
plaintiff  is  not,  because  of  the  failure  to  prove 
notice  of  enhancement,  prevented  from  recover- 
ing arrears  of  rent  at  the  old  rate. 

The  rule  in  Soorasoondery  Dabee  v,  Golam  Ally 
(15  Beng.  L.  R..  125;  19  W.  R.  142)  does  not 
apply  to  cases  where  the  suit  is  not  simply  a 
suit  for  enhancement,  but  a  suit  for  rent  at  the 
old  rate  as  regards  some  years,  and  at  enhanced 
rate  for  others.  Ghunshyam  Singh  «7.Tara  Pro- 
shad  C00ND00...I.  L.  Bep.  8 Cal.  465, 1882  ; 
10  CaL  Bep.  447.  Cunningham  and  Totten- 
ham, JJ. 

6.  Beng.  Act.  VIII.   of  1869,  SS  3,  4.] 

Section  4  of  Bengal  Act  VIII.  of  1869  entitles 
the  holder  of  land  fur  the  time  being,  however 
he  may  have  acquired  it,  to  the  benefit  of  the 
presumption  prescribed  in  that  section,  if  he  can 
show  that  there  has  been  a  continuous  and 
uniform  payment  of  the  same  rent  for  20  years. 

TiRTHANUND  ThaKOOR    V.    HeRDU  JhA...I.    I«» 

Bep.    9    Cal.    d52,   1882.     Tottenham  and 

Norris,  JJ. 

6.  —  Manager  Appointed  under  $  243, 
Act  VIII.  of  1850  cannot  issue  Notice  of]  A 
manager  appointed  under  i  243  of  Act  VIII.  of 
1859,  is  appointed  merely  to  collect  rents  and 
other  receipts  and  profits  of  the  land,  and  to 
carry  on  the  existing  state  of  affairs  as  the  pro- 
prietor himself  had  been  doing,  and  has  no 
power  to  issue  notice  of  enhancement  of  rent. 
Khetter  Mohun  Dutt  v.  Wells... I.  L.  Bep. 
8  Cal.  719, 1882 ;  11  CaL  Bep.  13.  Prin- 
sep  and  CKinealy,  J  J. 

7. Land  Let  for  Clearing  or  Reclama- 
tion.] When  land  is  let  for  the  purpose  of 
clearing  jungle,  or  other  reclamation,  and  on 
this  ground,  or  any  other  ground  mentioned  in 
the  lease,  a  reduced  rent  is  provided  for  the 
first  few  years,  and  then  that  the  rent  is  to  be 
at  a  certain  rate  as  the  full  rent,  such  rent  is 
not  liable  to  enhancement.  HuRO  Prasad 
Roy  Chowdhrv  v.  Chundee  Churn  Bovragee. 
I.  L.  Bep.  9  CaL  505, 1888 ;  12  CaL  Bep. 
251.     Wilson  ^Vi^  Maclean,  JJ. 

8. Notice  —  Co-Sharers,]     A  suit  for 

enhanced  rent  in  respect  of  a  tenure  held  jointly 
cannot  proceed  except  on  notice  to  all  the  joint 
tenants.     Surnomovi     v.     Johur     MAHoyKD 

Nasyo 10  CaL  Bep.  545, 1882.    Prinsep 

and  Bose,  J  J. 
S.  C.  under  Evidence.  33. 
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9. Accretion— Beng.  Act  VIII,  0/1869, 

H  I4»  18 — Notice.']  A  suit  for  enhanced  rent 
brought  against  a  tenant  on  the  ground  that  his 
tenure  has  been  increased  by  accretion,  must 
be  after  service  of  the  notice  required  by  4  14 
of  Bengal  Act  VIII.  of  18*^9,  the  grounds  for 
enhancement  in  such  case  being  substantially 
the  grounds  contained  in  CI.  3,  4  18.  Ram 
Nidhee  Manghee  v.  Parbutty  Dassee  (I.  L  R.  5 
Cal.  823)  followed.  Hurro  Sunderi  Dossee 
V.  GoPEB  Sunderi  Dossee  .. 10 CaLBep.  559, 
1882.    Field  and  GKinealy,  ]J. 

ENTICING         AWAY  MABEIEB 

WOMAN. 

See  Alayasantana  Law.  1. 

KoRAGA  V,  Queen... I.  L.  Rep. 
6  Mad.  374. 

ENTIBE      ESTATE       SITUATE      IN 
DIFFEKENT  DISTRICTS. 

—  Sale  of — in  Execution. 

See  Sale  in  Execution  6f  Decree. 
26. 
GuNGA  V.  ANUNDA...12  Cal.  Rep 
404. 
ENTRY  IN  ACCOUNT  BOOKS. 

—  Hathchitta — Promissory  Note. 

See  Stamp.  9. 

Brojo  v.  G0LUCK...L  L.  Rep.  0 
Cal.  127. 

ENTRY   IN   PUBLIC    OR    OFFICIAL 
RECORD. 
See  Evidence.  26. 

Parbutty  «7.  Purno  Chunder... 
L  L.  Rep.  9  Cal.  586. 

EQUITABLE  ASSIGNMENT. 

1. i4.,  a  creditor  of  a  deceased  person, 

whose  estate  was  being  administered  by  the 
Court,  gave  a  power  of  attorney  to  his  solicitors 
to  receive  all  monies  coming  tof  him  under  the 
decree,  and  by  a  letter  authorized  them  after 
paying  themselves  all  monies  due  to  them,  to 
pay  the  balance  to  the  plaintiff  in  satisfaction  of 
loans  made  by  the  plaintiff  to  ^.  on  A,^s  agree- 
ment to  give  the  decree  as  security.  The 
solicitors,  in  the  presence  of  the  plaintiff,  agreed 
to  draw  the  money  and  pay  the  plaintiff,  who 
subsequently  advanced  the  loans. 

The  fund  in  Court  to  the  credit  of  A.  having 
been  attached  by  the  defendants,  judgment 
creditors  of  A.,  and  paid  out  of  Court  to  them. 


EaUITABLE  ASSIONMENT-r^«/^. 

Held,  that  there  had  been  a  valid  equitable 
assignment  to  the  plaintiff,  and  that  the  defend- 
ants were  bound  to  account  to  him  for  the 
money  they  had  received  so  far  as  it  was  neces- 
sary for  the  satisfaction  of  the  advances  made 
by  him  with  interest  Shair  Mull  v.  Singa- 
RAVELu  MuDALr...I.  L.  Rep.  6  Mad.  294^ 
1883.     Turner,  C.J,  and  M.  Ayyar,  J; 

EQUITABLE  PRINCIPLES,  AP- 
PLICATION OP,  TO  EXECUTION 
PROCEEDINGS. 

See  Execution  of  Decree.  15. 

Wali  V,  TURAB...I.  L.  Rep.  4 
AH.  497. 

ERRONEOUS  DECISION  OF  aUES- 
TION  OF  LAW  AT  ISSUE  BE- 
TWEEN PARTIES. 

Subsequent  Suit   Involving  Same   Ques. 

tion. 
See  Res  Judicata.  27. 

Parthasaradi  v.  Chinnakrishna. 
I.  L.  Rep.  5  Mad.  304. 

ERROR  NOT  AFFECTING  THE  ME- 
RITS. 

See  Onus  Probandi.  5, 

Makund  v.  Bahori...I.  L.  Rep.^ 
3  AIL  824. 
See  Procedure— Civil.  11. 13. 

Kalian  v.  Gur   Daval...!.    L. 

Rep.  4  AU.  163 

Param  v.  Acual...I.  L.  Rep.  4 

All.  289. 

Insufficiently     Stamped    or     Unstamped 

Document,  Admission  of,  is. 
See  Appeal— Civil.  10. 

Ramasami  v.    Ramasami...I.   L. 
Rep.  5  Mad.  220. 
See  Contract.  8. 

VeNKATA  V,  VENKATARAMAYA...I. 

L.  Rep.  4  Mad.  137. 

Misjoinder  of  Parties. 

S^  Executor  de  Son  Tort.  1. 

Magduri  V,  Naravana  ...I.  L. 
Rep.  3  Mad.  359. 

ESCAPE  FROM  CUSTODY. 

of  Village  Watchman. 

See  Penal  Code,  §  224. 1. 

Queen  v.  Bojjigan...!.  L.  Rep. 
5  Mai.  ^2. 
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ESCAPE  FROM  CUSTODY—contd, 

1. Under  Warrant  of  Revenue  Court — 

Privilege  from  Arrest-- Act  X.  of  1877,  SS  642, 
651.]  A  Revenue  Court  is  a  "  Court  of  Civil 
Judicature,"  within  the  meaning  of  ^  651  of  the 
Civil  Procedure  Code,  Act  X.  of  1877 ;  a  person 
therefore,  who  escapes  from  custody  under  a 
warrant  of  a  Revenue  Court  is  punishable  under 
that  Section. 

Section  642  of  the  Civil  Procedure  Code 
Act  X,  of  1877,  only  protects  an  accused  person 
while  he  is  attending  a  Criminal  Court  from 
arrest  "  under  that  Code." 

Where,  therefore,  a  person  who  had  been  con 
victed  and  fined  by  a  magistrate,  was  arrested 
in  execution  of  the  process  of  a  Revenue  Court 
while  waiting  in  Court  for  the  money  to  be 
brought  to  pay  the  fine : — 

Held^  that  he  was  not  protected  from  arrest 
by  the  provisions  of  that  section,  and  having 
escaped  from  custody  under  such  arrest,  he  was 
properly  convicted  under  $  651  for  escaping 
from  ''lawful  custody."  Empress  v.  Harakh 
Nath  S1NGH...I.  L.  Bep.  4  AIL  27, 1881. 
Straight  and  Duthoit,  J  J. 

2. Penal  Code,  H  224,  225.]  An  es- 
cape from  custody  while  being  taken  before  a 
magistrate  to  be  bound  over  under  j  505  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  to  be 
of  good  behaviour,  is  not  an  offence  under  either 
{  224  or  225  of  the   Penal  Code.    Empress  v. 

Shasti  Churn  Napit I.   L.  Bep.  8  Cal. 

881,1882;  10  Cal.  Bep.  290.    Mitter  aind 

Maclean,  J  J. 

8. Execution  of  Decree ,  Arrest  of  De- 
fendant in — Warrant,  Possession  of — Appeal — 
Revision—Act  XIV,  of  1882,  H  $88,  CI.  29,  65 1 
--Act  X.  of  1882,  4  439.]  The  arrest  of  a 
judgment-debtor  in  execution  of  a  decree  with- 
out the  officer  making  the  arrest  having  the 
warrant  of  the  Court  executing  the  decree  in 
his  possession  at  the  time  of  the  arrest  is  illegal, 
and  the  judgment-debtor,  therefore,  does  not  in 
such  a  case  render  himself  liable  to  punishment 
under  $  651  of  the  Civil  Procedure  Code,  Act 
XIV.  of  1882,  for  escape  from  the  custody  of 
such  officer. 

Semblet  that  a  person  convicted  under  $  651 
of  the  Civil  Procedure  Code,  of  escaping  from 
lawful  custody,  and  who  is  sentenced  to  one 
month's  imprisonment  only,  is  entitled  to  appeal 
under  $  588,  CI.  2q.  Empress  v.  Amarnath... 
I.  L.  Bop.  6  All.  318,  1888.     Terrell,  J. 


ESCHEAT. 

Contract  to  Defeat. 

See  Contract.  7. 

Tamarasherri  v.   Maranat...I« 
L.  Bep.  3  Mad.  216. 

ESTATE  OF  INHEBITANCE. 
See  Hindu  Law— Will.  6. 

Kumar  Tarakeshwar  v,  Kumar 
Shoshi.L.  B.  10  L  A.  51* 
ESTATE  TAIL. 

See  Hindu  Law— Will.  6. 

Kumar  Tarakeshwar  v-  Kumar 
Shoshi  ..L.  B.  10  L  A.  51. 
ESTOPPEL. 

See  Compromise.  2. 

Ram  Nirunjun  v-  Prayag  Singh. 

L  L.  Bep.  8  CaL  188. 

See  Hindu   Law — Alienation   of 

Ancestral  Property.  19.  20. 

KiSANSING  V,  MORESHWAR...  L  L. 

Bep.  7  Bom.  91. 

Bailur  v.  Lakshmana I.  L. 

Bep.  4  Mad.  302. 
See  Hindu  Law— Undivided   Fa- 
mily. 3. 
KoTHA     Ramasami   V.    Bangari 

Sheshama I.  L.  Bep.  3 

Mad.  146. 
See  Lease.  1. 

PuRMANDAs...!.  L.  Bop.  7  Bom. 

109. 
5^^  Limitation.  58. 

Khem  Karan  V,  Har  Dayal  ..I. 

L.  Bep.  4  All.  87. 

See  Mahomedan  Law— Wakf.  1. 

Fatmabibi  v.  Advocate    Gene- 

RAL  OF  Bombay.. .L  L.  Bep. 

6  Bom.  42. 

See  Mortgage.  27. 

MaHADAJI  V,  VlTHAL L  L. 

Bep.  7  Bom.  78. 
See  the  Cases  under  Bes  Judicata. 

—  Acquiescence. 

See  Arbitration.  1. 

KUPU    V.   VENKATARAMAYYAR...L 

L.  Bep.  4  Mad.  811. 

—  Agreement  not  to  Appeal. 

See  EstoppeL  5. 

by  Attesting  Deed. 

See  Hindu  Law  —  Alienation  by 
Widow.  9. 
Ram  Chunoer  v.  Hari  Das... I. 
L.  Bep.  9  Cal.  463. 
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B&TOPVBI,—contd. 

^—  Attornment. 

5^^  Estoppel.  6. 
Benami  Transaction. 

See  Estoppel.  9. 

^—  from    Denying    Validity    of   Deed  under 
which  Both  Parties  Claim. 
See  EstoppeL  8. 

Fishery  in  Public  Navigable  River,  Lessee 

of — Ejectment  by  Lessor. 
See  EstoppeL  10. 

■         Fraud,  Party  Pleading  his  Own. 
See  EstoppeL  4.  4a. 
See  Voluntary  Settlement.  1. 

GoLAM  V,  Official  Trustee... L 
L.  Bep.  8  CaL  887. 

—  Indigo  Cultivation — Co-Sharers,  Leases  by, 

Separately  —  Purchaser  of  Co-Sharers' 
Interests. 
See  EstoppeL  7. 

Landlord  and  Tenant. 

See  Malabar  Law.  9. 

PaTINHARIPAT  v.  CHHKUR...L   L. 

Bep.  4  Mad.  141. 

—  Landlord  and  Tenant  —  Denial  of  Land- 

lord's Title. 
See  Onus  ProbandL  15. 

Rhidov  v.    Nobin  Chundbr  ..12 
CaL  Bep.  467. 

—  Mortgage  by  Person   not  Owner ;  Owner 

Standing  by,   and  Promising  Mortgagor 
to  Redeem. 

See  EstoppeL  1. 

—  Mortgagee  Estopped  by  Plea  of  Mortgagor. 

See  EstoppeL  8. 

— ^  Party  Pleading  his  own  Fraud. 
See  EstoppeL  4.  4a. 
See  Voluntary  Settlement.  1. 

GoLAM  o.  Official  Trustee.. .L 
L.  Bep.  8  CaL  887. 

—  from  Pleading  Forgery  of  Hundi* 

See  Hundi.  1. 

BiSHEN  Chand  v.  Rajbndro...  I. 
L.  Bep.  6  AIL  303. 

—  Title  by. 

See  EstoppeL  2. 

1.  — —  Mortgage  by  Person  not  Owner—' 

Promise  to  Mortgagor  by  Owner  to  Redeem  '-'Ratu 

JUation  of  Contract  by  Agent,"]    The  mere  fact 

that  a  person  whose  property  has  been  mort- 
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gaged  by  a  person  who  has  no  authority  to  deaf 
with  it,  subsequently  promises  such  mortgagor 
that  he  will  redeem  the  mortgage,  and  stands 
by  and  sees  the  mortgagee  carry  out  the  provi- 
sions of  the  mortgage  deed  by  paying  mainte- 
nance to  the  mortgagor,  and  by  paying  off  pre- 
vious mortgages  created  by  him,  will  not  prevent 
the  real  owner  from  disputing  the  validity  of 
the  mortgage  in  a  suit  brought  against  him  by 
the  mortgagee ;  nor  will  his  promise  made  to 
the  mortgagor,  to  redeem  the  mortgage,  have 
the  effect  of  a  ratification ;  for  a  ratification  of 
the  unauthorized  contract  of  an  agent  can  only 
be  effectual  when  the  contract  has  been  made 
by  the  agent  avowedly  for,  or  on  account  of,  the 
principal,  and  not  when  it  has  been  made  on 
account  of  the  agent  himself.  Thus,  where  the 
defendant,  whose  property  had  been  mortgaged 
by  his  adoptivel  mothers,  subsequently  to  bis 
adoption,  and  when  he  had  attained  the  age  of 
majority,  promised  his  adoptive  mothers  that  he 
would  redeem  the  mortgage,  and  stood  by  and 
allowed  the  mortgagee  to  carry  out  the  terms 
of  the  mortgage  by  paying  them  maintenance, 
and  by  discharging  mortgages  created  by  them 
previously  to  the  defendant's  adoption  :■— 

Held^  in  a  suit  by  the  mortgagee  against  the 
defendant  and  his  adoptive  mothers,  that  the 
defendant  was    not   liable   on    the    mortgage. 

Shiddeshvar  v.  Ramchandrarav L  L. 

Bop.  6  Bom.  463, 1882.  MelvillandKemball, 

JJ. 
S.  C.  under  Age  of  Majority.  1,  and 
Jurisdiction.  1. 

2. Title  by — Mortgage  by  Mortgagee  as 

Absolute  Owner — Subsequent  Acquisition  of  Title 
as  Owner — Purchaser  at  Sale  in  Execution  of  Mo- 
ney Decree  against  Owner  with  notice  of  Mort- 
gage,]  The  mortgagee  of  certain  property 
mortgaged  it  as  his  own  to  the  plaintiff,  and 
subsequently  purchased  it  with  money  borrow- 
ed  from  the  defendant,  who  afterwards  obtained 
a  decree  for  the  amount,  and  purchased  the 
property  at  the  execution  sale  with  full  notice 
of  the  mortgage  to  the  plaintiff. 

In  a  suit  by  the  plaintiff  to  enforce  the  mort- 
gage as  against  his  mortgagor  and  the  defen- 
dant : — 

Heldf  that  as  at  any  time  after  the  acquisition 
of  the  full  proprietary  interest  by  the  mortga- 
gor and  before  the  s^e  to  the  defendant,  the 
former  would  have  been  estopped,  in  a  suit,  by 
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the  plaintiff  to  enforce  the  mortgage  from 
pleading  any  thing  contrary  to  the  terms  of  the 
mortgage-deed,  the  defendant  (who  had  pur- 
chased with  full  notice  of  the  plaintiff's  mort- 
gage), could  not  by  virtue  of  his  execution  pur- 
chase claim  to  hold  the  property  free  from  the 
plaintiff's  mortgage,  and  was  estopped  from 
denying  its  validity.  Seva  Ram  v.  Au  Bakash. 
I.  L.  Rep.  8  All.  805,  1881.    Spaniie  and 

TyrreU,]}, 

8. Mortgagee     Estopped    by    Plea    of 

Mortgagor,"]  A  durpatnidar  defeated  a  suit 
for  rent  brought  by  the  plaintiff,  his  patnidar, 
who  was  also  zamindar,  on  the  plea  that  he  had 
parted  with  his  dur-patni  interest  to  his  wife 
and  son,  who  were  accordingly  sued,  and  their 
dur-patni  interest  sold  in  execution  to  the 
plaintiif. 

In  a  suit  by  the  plaintiff,  as  dur- patnidar, 
against  his  tenant,  the  appellant  intervened, 
and  claimed  title  to  the  dur-patni  under  a  pur- 
chase at  a  sale  in  execution  of  a  decree  obtained 
by  him  on  a  mortgage  from  the  former  defend- 
ant made  subsequent  to  the  dismissal  of  the 
former  suit,  alleging  that  the  wife  and  son  were 
merely  benamidars  : — 

Eeldf  that  the  appellant,  who  admittedly 
would  have  been  estopped  as  mortgagee  by  the 
plea  of  his  mortgagor  from  setting  up  his  pre- 
sent  claim,  was  in  no  better  position  by  reason 
of  his  purchase  in  execution.  Poreshnath 
MooKERjEE  V.  Anathnath  Deb...L,  B.  9 1.  A. 
147,  1882  ;  I.  L.  Bep.  9  Cal.  £65. 

4.  —  Party  Pleading  his  Own  FraudJ] 
A  conveyance  made  by  a  party  with  the  view 
of  defeating  a  claim  niade  against  him  does  not 
estop  him  from  afterwards  disputing  the  vali- 
dity of  that  conveyance  as  against  the  person 
taking  under  it  with  knowledge  of  the  object 
for  which  it  was  made ;  nor  do  statements 
made  by  persons  in  a  former  suit,  and  which 
were  intended  to  be  a  fraud  on  a  third  party, 
amount  to  ao  estoppel  as  between  them,  and 
there  is  nothing  to  prevent  either  of  them  from 
showing  the  real  truth  of  the  transaction. 
HuKiM  MuLUCK  V.  Ramjan  Sirdar.. .9  Gal. 
Bep.  64, 1881.    McDonnell,], 

4a. Fraud,  Pariy  Pleading  his  Own.] 

The  members  of  an  undivided  Hindu  family,  in 
order  to  defeat  execution  of  a  decree  obtained 
by  a  mortgagee  on  a  mortgage  of  a  part  of  the 
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family  property  executed  by  one  of  the  members 
of  the  family,  set  up  a  partition  deed  by  whicb 
the  property  mortgaged  was  alleged  to  be 
allotted  to  another  member  of  the  family. 

In  a  subsequent  suit  by  the  member  of  the 
family  who  had  executed  the  mortgage : — 

Held,  that  he  was  entitled  as  between  himself 
and  the  other  members  of  the  family,  and  their 
representatives  other  than  purchasers  without 
notice,  to  show  the  real  nature  of  the  alleged 
partition  deed.  Thacoor  Prosad  v.  Balwck 
RAy...ld  Oal.  Bep.  64,  1882.    Mitter  and 

Maclean,  J  J. 

S.  C.  under  Beview.  4. 

6.  —  Agreement  not  to  Appeal — Act  IX* 
of  1872,  $  28 — Duress.]  The  plaintiff  having 
arrested  the  defendant  in  execution  of  a  decree, 
the  latter  presented  a  petition  to  the  Court  bind, 
ing  himself  not  to  appeal  against  the  decree, 
and  the  plaintiff  at  the  sante  time  agreed  to 
release  the  defendant  from  custody  and  to  give 
him  time  to  pay  the  decree  by  instalments,  and 
also  undertook  not  to  appeal  against  the  decree 
in  respect  of  a  portion  of  his  claim  for  which  he 
had  failed.  An  order  was  made  giving  effect  to 
this  arrangement.  The  defendant  having  ap- 
pealed notwithstanding : — 

Held,  that  having  induced  the  decree-holder 
to  believe,  and  having  expressly  undertaken 
that  he  would  not  appeal,  and  having  thereby 
procured  his  own  release  from  arrest,  the  de- 
fendant was  estopped  from  acting  contrary  to 
his  deliberate  representation  and  undertaking. 
Section  28  of  the  Contract  Act  IX.  of  1872  had 
no  application. 

Held,  also,  that  on  the  evidence,  the  agree- 
ment had  not  been  obtained  by  duress,  and  must 
be  strictly  enforced  against  the  defendant. 
Anunt  Doss  v.  Ashburner  and  Co.  (I.  L.  R.  i 
All.  267)  followed.  ProtapChunder  Dass  v. 
ARATHOON...I.  L.  Bep.  8  Cal.  455, 1882  ; 
10  Cal.  Bep.  448.     McDonnell  and  Field, 

JJ. 
S.  C.  under  Appeal— Civil.  16b. 

6,  — •  Landlord  and  Tenant — Attornment 
^Suit  for  Fent— Denial  of  Landlord's  Title,"} 
Per  Field,  j. — Where  in  a  suit  for  rent,  the  plain, 
tiff  claims  as  landlord  by  a  derivative  title,  and 
the  defendant  has  attorned  to  him,  the  defend- 
ant is  not  thereby  estopped  from  showing  that 
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the  title  is  really  not  in  the  plaintiff  but  in  some 

other  person.     Ladai  Mollah  v.  Rally  Dass 

RoY.I.  L.  Rep.  8  Oal.  288,  248 ;  10  CaL 

Bep.  581, 1881. 

S.  C.  under  Parties  to  Suit.  5. 

And  Bea  Judicata.  31. 

7. Indigo   Cultivation— Co-Sharers  of 

Land — Leases  by  Co-Sharers  Separately — Pur- 
chaser of  Co-Sharers'  Interest — ^fectment  6y,^  A 
and  B.  were  joint  owners  of  an  estate.  A.  leased 
his  share  to  the  defendant  for  a  term  ending  in 
October  i88o,  and  B,  at  the  same  time  leased 
his  share  to  the  defendant  for  a  term  ending  in 
i88i,  for  the  purpose  of  growing  indigo.  In 
1879  A.  and  B,  sold  their  shares  to  the  plaintiff* 
who,  in  January,  1881,  sued  to  prevent  the  de- 
fendant from  growing  indigo  on  the  estate  and 
for  khas  possession,  on  the  ground  that  the  lease 
granted  by  A.  having  expired,  the  defendant 
was  not  entitled  to  retain  the  land  for  the  pur 
pose  of  growing  indigo  under  the  lease  granted 
by  ^.  It  was  admitted  that  indigo  could  be 
grown  on  land  which  was  the  subject  of  co- 
ownership,  only  by  consent  of  all  the  co-owners. 
Held,  that  the  plaintiff  having  by  his  own  act 
become  the  owner  of  both  shares,  could  not  as 
owner  of  one  share  exercise  a  right  which  he 
was  precluded  from  exercising  as  owner  of  the 
other  share ;  the  suit  was,  therefore,  dismissed. 

Hollow  AY  v.  Muddon  Mohun  Lall I.  L. 

Bep.  8  OaL  446, 1882  ;  10  Oal.  Bep.  881. 
Cunningham  and  Tottenham^  JJ. 

8. From  Denying  Validity  of  Deed  un- 
der which  Both  Parties  Claimed — Onus  Probandi 
0/  Right  to  Attach."]  An  attachment  placed  on 
certain  property  in  the  legal  possession  of  the 
defendant  in  execution  of  a  decree  obtained  by 
the  plaintiff  having  been  removed  on  the  ap- 
plication of  the  defendant,  the  plaintiff  sued  to 
establbh  his  right  to  recover  his  debt  by  the 
atttachment  of  such  property,  both  plaintiff  and 
defendant  claiming  title  under  a  document 
which  the  Court  held  to  be  an  invalid  deed  of 
Ifift  :- 

Beldf  that  the  defendant  was  not  estopped 
from  denying  the  validity  of  the  deed,  nor  was 
the  Court  bound  to  hold  the  document  valid,  as 
between  the  parties.  The  attachment  having 
been  raised  at  the  instance  of  the  defendant,  and 
the  defendant  being  in  possession,  it  was  for  the 
plaintiff  to  esUblish  his  right  to  attach  and  sell 
the  property,  and  he  could  only  do  so  by  prov- 
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ing  affirmatively  the  validity  of  the  deed  of 
gift,  whatever  might  be  the  rights  of  the  de- 
fendant. KuvARBAi  V,  Mir  Alam  Khan...L 
L.  Bep.  7  Bom.  170,  1888.    Kemball  and 

Pinhey,  JJ. 

S.  C.  under    Mahomedan    Law— 
Gift.  3. 

^« Benami  —  Landlord  and  Tenant.'] 

In  a  suit  to  recover  possession  of  land  from  a 
person  who,  having  got  possession  as  a  tenant, 
and  paid  rent  for  several  years,  refuses  to 
continue  to  pay  rent,  and  sets  up  an  alleged 
conveyance  to  him  for  value  of  the  property 
prior  to  the  commencement  of  the  tenancy, 
which  conveyance  is  proved  to  have  been  a 
benami  transaction  for  the  purpose  of  protect- 
ing the  property  from  attachment,  the  plaintiff 
is  not  estopped  from  asserting  the  tenancy  and 
from  recovering  possession.  Sabuktulla  v. 
HARI...10  Cal.  Bep.  199,  1882.  Cunning- 
ham, and  Tottenham,  JJ. 

10. Fishery,  Right  of,  in  Public  Navi- 

gable  River,  Lessee  of  ^  Ejectment  —  yalkar-^ 
Right  of  Occupancy.']  In  a  suit  for  ejectment 
by  the  purchaser  of  a  jalkar  mahal  in  a  naviga- 
ble river  at  a  revenue  sale,  it  appeared  that  the 
defendants  had,  for  several  years,  paid  rent  to 

the  plaintiff  and  his  predecessors  in  title : 

.  Held,  that  the  defendants  being  licensees 
were  precluded  from  setting  up  the  defence  that 
the  plaintiff  could  not  acquire  an  exclusive  right 
of  fishery  in  a  public  navigable  river.  A  licensee 
of  the  right  of  fishing  cannot  acquire  a  right  of 
occupancy  in  a  jalkar.     Gour  Huri  Mal  v. 

Amirunnessa  Khatoon 11  Cal.  Bep.  9, 

1881.    Prinsep  SLnd  Field,  JJ, 
EX7B0PEAN  BBITISH  SUBJECT. 

Jurisdiction. 

See  Jurisdiction.  81.  82. 

Ward  v,  Queen...I.  L.  Bep.  6 

Mad.  88. 

Empress  v.  Berrill...!.  L.  Bep. 

4  AU.  141. 

EVASION  OF  STAIMCP  DITTY. 

51?^  Stamp.  11. 

Empress  V.  Saddanund I.  L. 

Bep.  8  Cal.  259. 
EVASION  OF  TOLL. 
See  ToU.  1. 

GOVINDRAJALU    V.    LAKSHUMAN... 

L  L.  Bep.  6  Mad.  87. 
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EVIDEKCS. 

Account  Stated  Stamped  Subsequently. 

See  Evidence.  19. 

•  Accused  Person. 

See  Evidence.  32. 

Acknowledgment  of  Debt,  Unstamped. 

See  Evidence.  7a. 

—  Admission. 

See  Bee  Judicata.  12. 

Alli  Moidin  v.  Elayachandida- 

THiL I.  L.  Bep.  6  Mad. 

289. 

Admission  of  Criminating    Circumstance 

in  Self-Exculpatory  Statement  to  Police. 
See  Evidence.  1. 

Admission  by  Guardian. 

5^^  Admission.  2. 

SuRuj  V.  Bhagwati 10  Cal. 

Bep.  877. 

Admission— Statement  in  Decree. 

See  Evidence.  26. 
.         Admission  of  Unregistered  Deed  in  a  Regis- 
tered Deed. 

See  Begiatration.  81. 

DlVETHl     V.    KRISHNASAM1...I.    L. 

Bep.  6  Mad.  117. 

—  Ameen's  Report. 

See  Evidence.  85. 

Ancient  Documents. 

See  Evidence.  28.  81. 

Bad  Character— Repute. 

See  Criminal  Procedure  Code,  Act 
X.ofl872,  §605. 1. 
Pedda  Siva... I.  L.  Bep.  8  Mad. 
288. 

-Balance  of  Account  Signed  by   Agricul- 

turist. 
See  Evidence.  0. 

of  Civil  Surgeon. 

See  Evidence.  24. 

—  Commission  to  Examine  Witness  in  Cri- 
minal Case. 

See  Evidence.  4. 4a. 

•^ on  Commission  in  Criminal  Case. 

See  Pardanashin  Woman.  1. 

Farid-un-Nissa rl.  Ih  Bep.  5 

AIL  92. 

—  on  Commission — Obj^ioo  to  Document. 

See  Evidence.  34, 


BYTDBIUCB—eontd. 

Conduct  of  Pleader  of  Accused. 

See  Evidence.  16. 

Confession  —  Admission   of  Criminating^ 

Circumstance. 
See  Evidence.  1* 

Confession     to   Caste     Panchayai    under 

Threat  of  Excommunication. 
See  Confession.  1. 

Empress  v.  Mohun...I.  L.  Bep. 
4  AIL  46. 

Confession  of  Co-Accused. 

See  Evidence.  8. 

Confession  of  Co-Accused  —  Examination 

of  Accused  in  Absence  of  Co-Accused. 
See  Evidence.  2. 

—  Confession  —  Examination  of  Accused  — 

Narrative  Form. 
See  Examination  of  Accused.  1. 
MuNSHi  Sheikh...!.  L.  Bep.  8 
CaL  616. 

Confession  Imperfectly  Recorded. 

See  Confession.  8. 

Empress  v.  Yakub...!.  L.  Bep.  9 
CaL  253. 

Confession  to  Police. 

See  Confession.  2. 

Empress  V.  PANCHAM...LIi.Bep. 
4  AU.  198. 

Consideration  —  Parol  —  to  Prove  Consi- 
deration Different  from  that  Recited. 
See  Evidence.  5. 

—  Consideration  —  Unstamped  or    Insuffi. 

ciently   Stamped  Hundi  or    Promissory 
Note. 
See  Evidence.  6.  7.  7a.  7b. 

^—  of  Contemporaneous  Oral  Agreement,  to 
Vary  Written  Contract. 
See   Civil    Procedure  Code,    Act 
ZIV.ofl882,  §875.1. 

Ruttonsey  v.  POORIBAI I.  L. 

Bep.  7  Bom.  804. 

—  Copy  of  Judgment — Ancient  Document. 

5^  Evidence.  81. 

of  Co-Respondent  in  Divorce  Suit. 

5«e  Evidence.  18. 

— —  Criminating  Question,  Answer  to. 
See  Evidence.  14. 

—  of  Custom — Judgment  not  Inter  Paries. 

See  Evidence.  8. 
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EVIDENCE— c<m/d^. 

—  Delegation  of  Duty  of  Recording. 

See  Evidence.  15. 

Documents  More  than  30  Years  Old. 

See  Evidence.  28.  81. 

—  Duty  of  Prosecution. 

See  Evidence.  16. 

Dying  Declaration. 

See  Evidence.  18. 

— -  Entry    in    Account    Book  —  Hathchitta 
Stamp. 
See  Stamp.  0. 

Brojo  v.  G0LUCK...L  L.  Rep.  9 
CaL127. 

Entry  in  Land  Register. 

See  Evidence.  25. 

Entry  in  Public  Record. 

See  Evidence.  26. 

—  Examination  of  Accused  in   Absence    of 

Co.  Accused — Confession. 
See  Evidence.  2* 

— •  of  Execution  Sale. 

See  Jurisdiction.  80. 

Ladgapa  V,  Jamuna...!.  L.  Bep. 
((Mad.  64. 
See  Bight  to  Sue.  lie. 

L0UTV.ISHAN  CHUNDBR...10  Oal. 
Bep.  258. 

See  Sale  in  Execution  of  Decree.  18. 
19.  19a.  20. 

Shivram  v.  Ravji L  L.  Bep. 

7  Bom.  254. 

Jagan  N.\th  v.  Balded I.  L. 

Bep.  5  All.  305. 

Tara  Prasad  v.  Nund  Kishor. 

I.  L.  Bep.  9  Oal.  842  ;  1. 

Cal.  Bep.  448. 

MuzAFFAR  V.  Ali I.  L.  Bep. 

5  All.  297. 

Expert— Medical  Work. 

See  Evidence.  36. 

•~-  of  Expert — Opinion,  Mode  of  Eliciting. 
See  Evidence.  24. 

' —  of  Foreclosure  —  Statement  of  Deceased 
Mortgagee. 
See  Evidence.  21. 

"""  of  Former  Judgments. 

See  Evidence.  8.  8a.  26. 
22 


EVIDENCE-^0fi^<i. 

— *  Fresh— in  Appeal. 

See  Appeal— ^vil.  20. 

Chundi  Churn  v.  Durga  Churn. 
I.  L.  Bep.  9  Oal.  260. 
See  Divorce.  4. 

Morgan  v.  Moroan...L  L.  Bep. 
4  AU.  306. 

—  Horoscope. 

See  Evidence.  29. 

Insufficiently  Stamped  Document,  Admis- 

sion  of — Appeal. 
See  Oontract.  16. 

RoHIMUNNISSA  v.    MOHAIIED...IO 

OaL  Bep  103. 

— -  Insufficiently  Stamped   Hundi  —  Suit  for 
Balance  Due  on  Hundi. 

See  Evidence.  6.  7.  7a.  7b. 
— •  Judgment  Inter  Partes* 

See  Evidence.  8.  8a.  26. 

—  Judgment  not  Inter  Partes  —  Customary 

Right 
See  Evidence.  8. 8a. 

Jumma'  Wasil^bakee  Papers. 

See  Evidence.  33. 

—  Land  Register,  Entry  in. 

See  Evidence.  25. 

Letter  Acknowledging  Receipt  of  Consi- 
deration for  Creation  of  Interest  in  Land. 
See  Begistration.  16. 

Ramasami  v.    RAMASAM1...I.  L. 
Bep.  6  Mad.  115. 

Letters  from  Civil   Surgeon    Expressing 

Opinion  as  to  Cause  of  Death. 
See  Evidence.  18. 

^-^  Local    Investigation  by  Judge. 
See  Evidence.  23. 

—  Maps  and  Plans. 

See  Evidence.  10. 10a.  10b. 

—  of  Marriage. 

5^f  Adultery.  1. 

Empress  v.  Kallu...I.  L.  Bep.  5 

AU.233. 

—  Measurement  Chitta, 

See  Evidence.  10b. 

Measurement  Papers— A mcen's  Report. 

See  Evidence.  35. 
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•— ~  Medical  Witness,    Deposition  of,  before 
Magistrate  —  Admissibility  in  Sessions 
Court 
Set  Evidence.  17a. 

Medical  Works. 

See  Evidence.  80. 

<— —  Memorandum  by  Police  Officer— Refresh- 
ing Witness'  Memory. 
5^  Evidence.  17. 17a. 

— —  Opinions  of  Police  Officers. 

See  XTnlawftil  Aseembly.  1. 

Empress  v.  Tucker... I.  L.  Bep. 
7  Bom.  42.. 

—  of  Oral  Agreement  for  Interest  on   Pro- 

missory Note. 
See  Evidence.  6b. 

—  of  Oral  Agreement  to  Vary  Written  Con- 

tract. 
See  Oivil    Procedure    Code,    Act 
ZIV.  of  1882,  §  876.1. 

RUTTONSEY     V,     POORIBAI...I.    L. 

Bep.  7  Bom.  804. 
See  Evidence  5. 6a. 
5^  Ck>ntract  17. 

JUGGBRNATH  V,  RaM  DyAL...!.  L. 

Bep.  9  Cal.  701. 

—  Parol— of  Consideration  for  Written  Con- 

tract —  Insufficiently  Stamped  Hundi  or 
Promissory  Note. 

See  Evidence.  6.  7.  7a.  7b. 
— —  Parol^to  Prove  Apparent  Sale  to  be  a 
Mortgage. 
^tf  Evidence.  27.  97a. 

—  Parol— to  Vary  Written  Contract. 

See  Evidence.  6.  6a. 
See  Oivil  Procedure    Code,   Act 
XIV.  ofl882|§  876.1. 

RUTTONSEY    V.  PoORIBAI I.  L. 

Bep.  7  Bom.  804. 
See  Oontract.  17. 

JUGOERNATH  V.  RaM    DyAL...!.  L. 

Bep.  9  CaL  791. 

—  of  Partition. 

See  Hindu  Law— Partition.  18. 

Adi  Deo  «.  Dhukharam X  L. 

Bep.  6  AIL  682. 
See  Bee  Judicata.  26. 

Khubchandv.  Narain L  L. 

Bep.  3  AU.  812. 


EVIDEKCB— C9n^ 

—  Partly  Recorded  by  One  Sessions  Judge, 

Successor  Cannot  Use. 
See  Procedure— OriminaL  14. 

Taradav.  Queen I.  L.Bep. 

8  Mad.  118. 
— ^  Post'Mortem  Reports. 
See  Evidence.  24. 

—  Pymash  Accounts., 

See  Evidence.  11. 

—  of  Recitals. 

See  Hahomedan  Law  —  Bight  of 

Creditor  of  Deceased  Kaho- 

medan  to  Follow  Estate,  &c. 

1. 

Nasrinoh  Dass  v.  Najmooddin. 

I.  L.  Bep.  8  Cal.  20. 

Recitals  in  Deed. 

See  Pre-emption.  10. 

Bhagwan  v.  Mahabir L  L. 

Bep.  6  AIL  184. 

—  Refreshing-  Witness'  Memory. 

See  Evidence.  17. 17a. 

Refreshing  Witness'  Memory-^Statements 

to  Police. 
See  Evidence.  24. 

—  of  Sale  in  Execution  of  Decree. 

See  Jurisdiction.  80. 

Sadgapa  o.  JAMUNA...L  L.  Bep. 
6  Mad.  64. 
See  Bight  to  Sue.  lie 

LoLiTv.  IshanCh  UNDER... 10  CaL 

Bep.  268. 

See  Bale  in  Execution  of  Decree. 

18. 10. 19a.  20. 

Shivram  V,  Ravji...!.  L.  Bep.  7 

Bom.  264. 

Jagan  Nath  v.'Baldeg L  L. 

Bep.  6  All.  806. 

Tara  Prasad  v.  Nund  Kishore. 

LL.Bep.9  CaL  842;  12 

Cal.  Bep.  448. 

MuzAFFARv.  ALI...L  Ii.  Bop.  6 

AIL  297. 

— -  Second  Appeal. 

See  Appeal--CiviL  28.  28a. 

Fattehma  V.  Mahomed I.  L. 

Bep.  9  CaL  809. 

Lal  Mahomed  v.  Shoila 11 

Cal.  Bep.  104. 
See  Mortgage.  14. 

Shankar  Lal  v.  Sukhrahi...L  L. 
Bep.  4  AU.  462. 
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SVIDENCB— c0n/</. 

—  Secondary. 

See  Beg  Judicata.  1. 

HiRA  Lallv.  Ganesh  Prrshad... 

li.  B.  9  L  A.  64  ;  I.  L. 

Bep.  4  AIL  406. 

■  Secondary — of  Document  in   Possession  of 

Person  out  of  Jurisdiction. 
See  Evidence.  84. 

—  Secondary— of  Lost  Decree. 

See  Evidence.  21. 

■  Secondary — of  Lost  or  Destroyed  Public 

Document. 


See  Evidence.  22. 

-^—  Secondary — of  Unregistered  Deed. 
See  Begistration.  81. 

DivBTHi  V  Krishnasami I.  L. 

Bep.  6  Mad.  117. 

—  Statements  to  Police  —  Refreshing  Me- 

mory. 
See  Evidence.  24. 

-• of  Subsequent  G>nduct  of  Parties  to  Deed, 

and  Surrounding  Circumstances  to  Aid 
Construction. 

See  Kokurmrri  Qara.  1. 

MUSST.     BiLASMONI      «.       RAJAH 

Sheo  Pbrshad...!*.  B.  0 1. 

A.  88 ;  I.  li.  Bep.  8 

CaL  664. 

5^e  Evidence.  27.  27a. 

—  Survey  Maps. 

5^^  Evidence.  10. 10a. 

— -—  of  Surrounding  Circumstances  and  Snbse* 
quent  Conduct  of  Parties  to  Deed. 
See  Evidence.  27.  27a. 

See  Uokurmrri  Ijara.  1. 

MuSST.  BiLASMONI  V.RaJAR  ShBO 

PBRSHAD...L.  B.  9  L  A  88; 
L  li.  Bep.  8  Oal.  664. 

^— -  Taken  in  Absence  of  Accused,  Committal 
on. 

See  Procedure— CriminaL  48. 
Emprbss  v.  Sagaiibur...12  Cal. 
Bep.  120. 

—  Thak  Map. 

See  Evidence.  10. 10a. 


EVIDENCE— am/<;. 

•  of  Title— Possession— Acts  of  Ownership. 

See  Limitation.  129. 129a. 

Mahombd  v.   Khaja  Abdul...!. 

L.  Bep.  9  CaL  744  ;  12  CaL 

Bep.  257. 

MoHiNY  V.  Krishno...!.  L.Bep» 

9  Cal.  802. 

—  of  Title  —  Possession  —  Parcel    or    no 
Parcel. 

See  Evidence.  80. 

—  of  Title,  Possession  Prima  facie. 
See  Xyectment.  2. 

Prbmra]  v.  Narayan...L  L.Bep. 
6  Bom.  215.. 

— -  of  Title — Registration  of  Land. 

5^  Bengal  Act  VH.  of  1876.  1. 

Raii  Bhusan  v.  Jbbli   L  L* 

Bep.  8  CaL  858. 

—  Unregistered  Kahuliat  Executed  Before 

i866. 

See  Bgietration.  26. 

Ram  Kumar  v.  f{isHARi...L  L. 

Bep.  9  CaL  68;  11  CaL 

Bep.  818* 

—  Unregistered  and  Unstamped  Assignment 

of  Mortgage  by  Endorsement. 
See  Uortgage.  14. 

ShANKAR   LaL    9.     SUKHRANI...!. 

I..Bep.4AU.468. 

Unregistered    Lease   to    Prove    Personal 

Covenant  for  Damages. 
See  Begistration.  25. 

Martin  v.ShboRaw...L  L.Bep. 
4Aa282. 

— -  of  Unregistered  Mortgage  to  Prove  Per- 
sonal  Covenant  to  Pay. 
See  Evidence.  12. 12a. 

—  of   Unregistered   Mortgage  or  Lease  to 

Prove  Personal  Debt. 
5;^  Limitation.  48» 

Bhbkhan  v.  RAJROOP......L    !#• 

Bep.  8  CaL  912. 
See  Begistration.  17. 25. 

Kattamvlu  v.  Padalv I.  "L. 

Bep.  5  Mad.  119. 

Martin  v.  Shso  Ram...I.L.  Bep, 

4  AU.  232. 
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—  Unregistered  Receipt  by  Mortgagee. 

5etf  Evidence.  dO. 

^—  Unstamped  Acknowledgment  of  Debt. 
See  Evidence.  7a. 

—  of  User  to  Explain  Ambiguity. 

See  Lease.  1. 

PURMANANDAS L    L.   Bop.   7 

Bom.  109. 

1.  —  Confession--' Admission  of  Criminate 
ing  Circumstance — SelfExctUpatory  Statement 
---Act  /.  of  1872,  Sh  25,  26.]  A  statement  made 
to  a  police  officer  by  an  accused  person  while 
in  the  custody  of  the  police,  which  though  in- 
tended to  be  made,  not  as  a  confession,  but  in 
self-exculpation,  is  yet  an  admission  of  a 
Criminating  circumstance,  cannot,  under  the 
provisions  of  H  25  and  26  of  the  Evidence  Act 
I.  of  1872,  be  used  against  the  accused.    Impb- 

RATEIX  V.  PANDHARINATH...L  L.  Bep.  6  Bom. 

84,1881.     MelvillB.neiKemball,]]. 

S.C.  under  Procedure— CriminaL  1. 

d.  —  Act  /.  of  1872,  f  2f>— -Confession— 
Examination  of  Accused  in  Absence  of  Co- 
Accused^  Where  two  accused  persons  were 
being  jointly  tried  for  the  same  offence,  and  the 
judge  examined  each  in  the  absence  of  the 
other,  making  one  withdraw  from  Court  while 
the  other  was  being  examined,  and  such  exami- 
nations were  not  read  over  to,  or  in  any  way 
proved  against,  the  person  other  than  the  per- 
son so  examined. 

Held,  that  the  examination  of  each  accused 
could  only  be  used  against  himself,  and  not 
against  his  co-accused.  Empress  v.  Lakshman 
BALA...I.  L.  Bep.  6  Bom.  124 1882.  Melvill 

and  Kemball,  JJ. 

8.  —  Confession — AciX.  of  1872,  $  122 — 
Certificate'-Act  I.  of  1872,  f  30.]  H  the  certi- 
ficate of  the  magistrate  recording  a  confession 
under  $  122  of  the  Criminal  Procedure  Code, 
Act  X.  of  1872,  that  the  confession  was  volunta- 
rily made,  which  is  required  by  that  section,  be 
not  recorded  at  the  time  the  statement  was 
made,  or  at  any  rate  on  the  day  on  which  it 
was  reduced  into  writing,  the  confession  will  be 
inadmissible  in  evidence  against  the  person 
making  it.  The  making  of  such  a  memorandum 
is  a  judicial,  or,  at  least,  a  ^K<wx-judicial  act. 

Some  acts  of  a  ministerial  nature  may  pro- 
perly be  performed,  not  precisely  at  the  time 


l&MUyESQE—contd. 

contemplated  when  they  are  of  a  kind  leading 
up  to  or  following  judicial  functions  ;  but  when 
those  latter  are  performed,  the  necessary  forma- 
lities should  be  promptly  and  strictly  gone 
through.  It  is  not  permissible  for  a  magistrate, 
after  a  statement  of  a  person  has  once  gone  out 
of  his  hands,  to  attach  to  it,  several  days  after- 
wards,  the  certificate  that  it  was  voluntarily 
made. 

To  render  the  statement  of  one  person  jointly 
tried  with  another  for  the  same  offence  liable 
to  be  taken  into  consideration  against  that 
other,  it  must  amount  to  a  distinct  confession  by 
the  person  making  it  of  the  offence  charged. 

Empress v.Daji  Narsu I.  L.  Bep.  6  Bom. 

288, 1882.     West  and  Pinhey,  JJ. 

4. Commission^^riminal  Trial — Act 

X.  of  1875,  f  76.]  Where  a  Government  servant 
who  had  executed  his  recognizance  to  appear 
and  give  evidence  for  the  prosecution  at  a 
criminal  trial  to  take  place  in  the  High  Court  of 
Bombay,  was  subsequently  ordered  to  a  distant 
place  on  public  service,  and  could  not,  with  due 
regard  to  the  public  interests,  return  to  Bombay 
in  time  for  the  trial : — 

Heldt  on  the  application  of  the  Government, 
that  his  evidence  might  be  taken  on  commission 
before  his  departure  from  Bombay,  under  f  76 
of  the  High  Court  Criminal  Procedure  Code, 
Act  X.  of  1875.    Empress  v.  Bal  Gangadhar 

TiLAK L  L.  Bep.  6  Bom.  286, 1882. 

Sargent,  J. 

4a. Commission  to  Examine  Witness 

in  Criminal  Case— Act  X.  of  1875,  $  76.]  An 
application  for  a  commission  for  the  examination 
of  a  witness  at  Darjeeling  in  a  criminal  case  to 
be  tried  in  Calcutta  on  the  ground  that  she  was 
63  years  of  age,  and  had  not  been  to  the  plains 
for  32  years,  and  was  suffering  from  congestion 
of  the  liver,  which  made  it  unadvisable,  if  not 
dangerous,  for  her  to  go  to  Calcutta  in  the  month 
of  June,  was  refused,  Wilson,  J.,  sajring  that,  in 
a  criminal  case,  the'  issue  of  a  commission  would 
be  a  most  unsatisfactory  course  of  proceeding, 
and  one  dangerous  to  the  interest  of  the  pri- 
soner. Empress  v.  Counsell...!.  L.  Bep.  8 
CaL  896, 1882.    WiUon,  J. 

5.  — -  To  Vary  Written  Contract — Consi- 
deration'—Act  /.  of  1872,  S  92.]  The  provisions 
of  $  92  of  the  Evidence  Act  I.  of  1872  do  not 
prohibit  the  disproof  of  a  recital  in  a  contract 
as  to  the  consideratioD  that  has   passed   by 
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SVUyENCE—contd. 

showing  that  the  actual  consideration  was  some- 
thing   different    to    that    alleged.    VasudbvA 
Bhatlu  v.  Narasamma...!.  L.  Bep.  5  Uad. 
6,1882.    Innes  and  KimUrsUy,  ]J, 

S.  C.  under  Hiadu  Law— Sale.  8. 

5a. Parolf  of  Contemporaneous   Verbal 

Agreement — Hathchitta,  Suit  on,']  In  a  suit  on 
a  hathchitia,  the  Court  having  regard  to  the  in- 
formal nature  of  the  document,  allowed  evidence 
to  be  given  of  a  contemporaneous  verbal  agree- 
ment to  pay  interest,  there  being  no  mention 
of  interest  in  the  document.  Umesh  Chundbr 
Banbya  v.  Mqhini  Mohun  Das.. .9  Oal.  Bep. 
801, 1881.     Prinsep  and  Field,  JJ. 

6b. Oral  Agreement  to  Pay  Interest  on 

Promissory  Note  —  Act  /.  of  1872,  $  92,  CI.  2.] 
Under  CL  2,  f  92  of  the  Evidence  Act  I.  of  1872, 
a'verbal  agreement  to  pay  interest  on  a  promis- 
sory note  made  subsequent  to  the  execution  of 
the  note  which  contained  no  stipulation  as  to 
interest,  may  be  proved.  Sowdamonbb  Dbbya 
V.  SPALDING...12  CaL  Bep.  168,  188d. 
Mitter,  C.J.  (Offg.),  and  Norris,  J. 

6.  —  Insufficiently  Stamped  Hundi  ^  Suit 
against  Drawer  for  Balance  after  Crediting  Part 
Payment  by  DraweeJ]  In  a  suit  by  the  holder  of 
a  kundi  against  the  drawer  to  recover  the  ba- 
lance due  upon  the  hundi  after  giving  credit  for 
the  amount  paid  in  part-payment  by  the  drawer, 
the  only  evidence  of  the  obligation  created  by 
the  hundi  is  the  hundi  itself,  and  if  it  be  inad- 
missible in  evidence  by  reason  of  its  not  being 
stamped,  the  plaintiffs  suit  must  fail.  Valli- 
APPA  V,  Mahomed  Khasim...L  L.  Bep.  6 
Had.   166,H188d.    Turner,  C.J.,   and    Kin- 

dersley,  J. 

7. Unstamped    Promissory     Note  — 

Act  I.  of  1872,  S  91 — Oral  Evidence  of  Origi- 
nal Consideration  —  Oral  Acknowledgment  of 
DebtJ]  Where  a  promissory  note  is  given  in 
respect  of  a  previous,  orally  admitted,  balance 
of  a  debt,  the  existence  of  the  note  does  not 
debar  the  creditor  from  resorting  to  the  original 
consideration  if  the  note  should  be  inadmissible 
in  evidence  owing  to  the  insufficiency  of  the 
stamp,  nor  would  the  circumstance  that  there  is 
a  written  admission  of  the  debt  exclude  evidence 
of  the  oral  admission.  HiRA  Lal  v.  Datadin. 
X.L.  Bep.  4  AH.  185,  1881.    Oldfieldznd 

Straight,  JJ. 
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7a.  —  Unstamped  Acknowledgment  of 
Debt—Act  /.  of  1879,  Sched.  /.,  Art,  l—Coods 
Sold  and  Delivered,  Suit  for  Price  </— Hathchit-. 
ta.]  In  a  suit  for  the  price  of  goods  sold  and 
delivered,  the  plaintiff  swore  to  the  fact  of  the 
sale, and  tendered  in  evidence  a  written  admission 
of  the  defendant,  made  in  a  book  kept  for  the 
purpose  of  such  entries  of  acknowledgment  by 
debtors,  that  the  goods  of  the  value  of  more  than 
Rs.  20  had  been  supplied  to  him. 

The  writing  was  rejected  as  being  unstamped, 
and  the  suit  was  dismissed : — 

Held,  that  if  the  Lower  Court  had  any  doubt 
as  to  the  plaintiff's  evidence,  it  ought  to  have 
given  him  an  opportunity  of  proving  by  oral 
testimony  the  delivery  of  the  goods  and 
their  value,  and  should  not  have  dismissed  the 
suit  merely  because  the  written  admission  was 
unstamped.  Though  a  written  admission  might 
have  been  made  by  the  defendant,  which  was 
inadmissible  for  want  of  a  stamp,  the  plaintiff 
had  a  right  to  prove  his  case  in  any  other 
available  way. 

Whether  an  account  signed  by  a  debtor  in 
the  books  of  his  creditor  amounts  to  an  ac- 
knowledgment, within  the  meaning  of  Act  I.  of 
1879,  Sched  I.,  Art.  I.,  is  a  question  depending 
in  each  case  on  the  form  and  intention  of  the 
entry.  BiNjA  Ram  tr.  Rajmohun  Rov...L  L. 
Bep.  8  CaL  28d,  1881.     Garth,  CJ.,  and 

McDonnell,  J. 

7b. Insufficiently  Stamped  Bill  of  Ex- 
change— Evidence  of  Consideration.']  Where  a 
suit  is  brought  to  recover  a  sum  due  under  a  bill 
of  exchange,  which  is  inadmissible  in  evidence 
because  insufficiently  stamped,  the  plaintiff  will 
be  entitled  to  recover  on  proving  the  considera- 
tion for  the  bill,  if  such  consideration  had  been 
an  independent  cause  of  action,  complete  in 
itself  before  the  bill  was  given  ;  but  where  the 
consideration  for  ^he  bill  was  advanced  on  the 
bill  itself,  the  bill  is  the  best  evidence  of  the 
terms  on  which  the  advance  was  made,  and 
if  inadmissible  because  improperly  stamped,  the 
plaintiff  cannot  recover.  Radhakant  Shaha 
V.  Abhovchurn  M1TTBR...I.  L.  Bep.  8  Cal. 
721,1882;  11  Cal.  Bep.  810.    Garth,  C,]„ 

and  Base,], 
S.  C.  under  Stamp.  18. 

8, Judgment  not  Inter  Partes — Act  /. 

of  1872,  i  I  l-^Custom,  Evidence  of,]    In  a  suit 
I  to  establish  an  ancient  customary  right  to  erect 
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a  dam  across  a  stream  so  as  to  divert  it  into  an 
ancient  channel,  and  so  into  the  plaintiffs  lands, 
the  judgment  in  a  former  similar  suit  brought 
by  the  plaintiff  against  a  third  party  to  establish 
the  same  right,  is  admissible  in  the  subsequent 
suit  not  as  evidence  of  the  custom  as  against 
the  defendant  in  the  subsequent  suit,  who  was 
not  a  party  to  the  prior  suit,  but  as  evidence  of 
the  fact  of  the  existence  of  the  channel  at  the  date 
of  the  former  litigation  ;  Act  I.  of  1872,  5  II. 
Sri  Raja  Verichbrla  Surya  Narayana  Raju 
Bahadur  v.  Sri  Raja  Satracherla  Jaoanada 

Raju  Bahadur I.  L.  Bep.  51Cad.  S58, 

1882.  Innes  and  KifuUrsUy,  JJ. 
S.  C  under  Easement*  4. 
8a.  —  Former  judgments  not  Inter  PslT' 
tes— 'Act  I.  of  1872,  SS  II,  13-]  In  a  ^u»*  f^r 
arrears  of  rent  brought  by  a  co-sharer  of  lands 
against  another  co-sharer,  the  latter  admitted 
exclusive  possession  by  himself  of  the  lands, 
but  pleaded  that  they  were  Lakkiraj  : — 

Held,  that  decrees  for  rent  obtained  by  the 
plaintiff  against  persons  who  had  formerly  been 
in  possession  of  these  lands  in  suits  in  which 
the  present  defendant  had  not  been  a  party, 
were  admissible  to  prove  that  in  re^tpect  of  the 
lands  now  claimed  to  be  Lakkiraj,  a  claim  for  rent 
was  successfully  made  on  a  former  occasion,  but 
not  as  evidence  of  any  decbion  that  the  land 
was  Mai  or  Lakkiraj,  Hira  Lal  Pal  v.  Hills. 
11    CaL  Bep.   6889  1882.     Tottenkam  and 

Field,  JJ. 

9. Balance  of    Account  Signed    by 

Agricultwrist^Registration—Act  XVII,  0/1879. 
f  56.]  A  balance  of  account  signed  by  an 
agriculturist  is  an  instrument  which  purports  to 
evidence  an  obligation  for  payment  of  money, 
and  cannot,  therefore,  be  admitted  in  evidence, 
unless  written,  by,  or  under  the  superintendence 
of,  and  attested  by,  a  village  registrar,  as  re- 
quired by  f  56  of  Act  XVII.  of  1879.  Kanji 
Ladha  v.  DHONDB...L  L.  Bep.  6  Bom.  729, 
1882.    Melvill  SLnd  Kemball,  J]. 

10. Thak  Maps."]  Thak  maps  are  good 

evidence  of  possession,  but  the  value  of  that  evi- 
dence varies  according  to  the  circumstances.  A 
Tkak  map  containing  definite  land  marks  and 
undisputed  boundaries  signed  by  the  parties  or 
their  accredited  agents,  and  representing  lands 
which  had  been  brought  under  cultivation,  and 
is  in  the  possession  of  ryots  whose  names  ara 
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known  or  can  be  discovered,  is  very  valuable 
evidence  of  possession.  But  such  a  map  on 
which  no  natural  landmarks  are  delineated,  and 
rom  a  mere  inspection  of  which  the  boundaries 
are  not  discoverable,  and  which  neither  the  zemin- 
dars nor  their  agents  have,  by  their  signatures, 
admitted  to  be  correct,  would  be  useless  for 
the  purpose  of  proving  possession.  Joytara 
Dassrr  V.  MAHOifSD  M0BARUCK...L  L.  Bep.  8 
OaL  975, 1882  ;  11  OaL  Bep.  899.  McDon- 
nell  and  Fields  JJ. 
S.  C.  under  Practice— OiviL  10. 

10a.  —  Survey  IKaps,"]  A  survey  map  is 
not  direct  evidence  of  title,  in  the  same  way 
as  a  decree  in  a  disputed  cause  is  evidence  of 
title,  because  the  survey  officers  have  no  juris- 
diction to  enquire  into  or  decide  questions  of 
title ;  but  it  may  be  good  evidence  of  possession 
according  to  the  boundary  demarcated  thereon, 
the  value  of  any  particular  map  in  evidence 
varying  according  to  circumstances,  such  as, 
whether  the  neighbouring  proprietors  or  their 
agents  have  or  have  not  attended  at  the  survey 
and  pointed  out  the  boundaries,  or  have  signed^ 
or  otherwise  acquiesced  in  the  accuracy  of  the 
map.  NoBo  Coomar  Dass  t>.  Gobind  ChundsR 
R0Y...9  Gal.  Bep.  805,  1881.    Prinsep  and 

Field,]]. 
S.  C.  under  Onna  FrobandL  2. 

10b. Act  /.  of  1872,  f  83— if^oxitrf. 

ment  Chittas— J/«^j— /Vfltw.]  The  maps  and 
plans  mentioned  in  $  83  of  the  Evidence  Act  1. 
of  1873  are  maps  and  plans  made  by  the  Govern- 
ment iot  public  purposes,  and  maps  or  plans  made 
by  the  Government  for  private  purposes,  or. 
when  the  Government  is  acting  otherwise  than 
in  a  public  capacity,  are  not  evidence  against 
private  individuals  for  the  purpose  of  proving 
that  the  land  described  therein  is  or  is  not  of  a 
particular  tenure.  Measurement  Cftt/^of,  there- 
fore, prepared  by  the  Collector,  with  a  view  to 
resumption  proceedings  being  taken,  are  not  of 
themselves  evidence  as  against  a  private  person 
that  any  particular  lands  mentioned  therein  are 
not  rent-free.  Ram  Chunder  Sao  v,  Bunsbk- 
DHUR  NAIK...L  L.  Bep.  9  CaL  741,  1888. 
Gartkf  C.J,  and  Macpkerson,  J. 

11 Pymash  Accounts— Public  Docu- 
ments.'] In  the  case  of  Venkatesvara  lymn  v. 
Skekan  Varma  (L.  R.  8  I.  A.  143)  the  Judicial 
Committee    discussing    the  question  whether 
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the  decision  of  the  Subordinate  Judge  that 
certain  property  was  dewaswam  property  was 
correct,  said,  as  to  some  pymash  accounts 
which  had  been  treated  by  the  Subordinate 
Judge  as  being  very  old  public  documents,  and 
as  establishing  satisfactorily  that  the  lands 
were  devaswam  lands :  "  But  on  looking  at 
these  accounts  two  observations  at  once  occur. 
The  first  is  that  putting  them  at  the  highest 
they  were  only  evidence  of  possession,  having 
been  rendered  to  Government  for  the  purpose 
of  informing  them  from  whom  they  were  to 
demand  the  revenue.  The  second  is  that  they 
can  hardly  be  said  to  be  public  documents  at 
all,  for  on  the  face  of  them  it  is  stated  that 
they  were  never  confirmed  and  never  acted  on. 
The  person  who  made  these  returns  may  have 
believed  that  the  lands  were  devaswam  property, 
but  his  statement  to  that  effect  is  a  mere  private 
opinion,  unless  and  until  it  is  affirmed  or  acted 
on  in  some  public  way.  These  documents 
should  not  have  been  treated  as  evidence."...!. 
L.  Bep.  8  Mad.  884. 

12. •  Unregistered  Mortgage — Personal 

Covenant  to  Pay—LimittUionr—Act  XV.  of  1877, 
Sched.  Il.t  Art.  66 — Single  Bond.']  An  unregis- 
tered mortgage-bond  is  admissible  m  evidence 
in  support  of  the  claim  in  a  suit  to  enforce  a 
personal  covenant  to  pay  the  mortgage  money 
contained  in  the  deed,  constituting  a  personal 
obligation  of  the  obligors  distinct  and  several 
from  the  obligation  in  respect  of  the  mortgaged 
property,  and  also  in  proof  of  the  terms  of  the 
contract  between  the  parties  as  to  the  time  be- 
fore  the  expiration  of  which  the  debt  was  not  to 
become  exigible.  Sheo  Dial  v.  Prag  Dat  Misr 
(I.  L.  R.  3  All.  229)  followed. 

In  1 87 1  the  defendants  executed  a  mortgage 
to  the  plaintiff  for  5  years,  covenanting  to  pay 
the  mortgage  money  and  interest,  and  agreeing 
that,  on  failure  to  pay  interest  yearly,  or  the 
principal  sum  at  the  end  of  5  years,  in  either 
case,  the  mortgagee  might  sue  for  absolute 
proprietary  right,  the  mortgage  money  and  in- 
terest  then  due  to  be  considered  the  sale  con- 
sideration, and  the  mortgage  deed  to  be  con- 
sidered a  sale  deed. 

In  a  suit  in  1879  to  recover  the  money  due  on 
the  personal  covenants  to  pay  :— 

Held,  that  the  mortgage  deed,  though  un- 
legistered,  was  admissible  in  evidence  in  sup* 
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port  of  the  claim,  and  as  proof  that  the  debt  wa5 
not  exigible  until  after  5  years  from  the  date  of 
the  loan. 

Heldf  also,  that  the  suit  was  barred  by 
limitation  ;  Art.  66  of  Sched.  11.  of  Act  XV.  of 
1877  not  being  applicable  to  the  case,  for  the 
plaintiffs  claim  was  not  based  on  a  single 
bond,  !>.,  a  bill,  or  written  engagement,  for  the 
payment  of  money,  without  a  penalty.     Lack- 

MAN  Singh  v.  Kesri I.  L.  Bep.  4  All.  8, 

1881.    Straight,  C.J.,  and  TyrreU,  J. 

12a.  —  Unregistered  Mortgage  with  Per- 
sonal  Covenant  to  Pay — Suit  for  Money — Act 
III,  of  1877,  \  49.]  An  unregistered  mortgage 
bond,  containing  a  personal  covenant  to  repay 
the  money  borrowed,  and  also  a  hypothecation 
of  immovable  property  exceeding  Rs.  100  in 
value  as  security,  is  admissible  in  evidence  in  a 
suit  on  the  personal  covenant  to  pay.    Ulfat- 

UNNISSA   ElAHIJAN  BiBI  V.    HOSAIN    KhAN...  I. 

L.  Bep.  9  Oal.  6dO,  1888  ;  19  Cal.  Bep. 

209.F.B. 

GouR   Churn  Surma  v.    Jinnut 
AL1....II  Cal.  Bep.  166,1882. 

Maclean  and  Macpherson,  J  J. 

13.  —  Of  Co- Respondent  in  Suit  for 
Divorce^Act  IV.  of  1869,  f  $  51,  52 J  A  co- 
respondent in  a  suit  by  a  husband  for  a  divorce 
on  the  ground  of  his  wife's  adultery,  who  has 
been  summoned  as  a  witness  by  the  husband, 
cannot  be  compelled  to  give  evidence  ef  or  relat- 
ing to  the  adultery,  unless  he  has  offered  him- 
self as  a  witness  within  the  meaning  of  ^  51  of 
the  Divorce  Act  IV.  of  1869. 

The  mere  fact  that  he  has  attended  in  obe-^ 
dience  to  such  summons,  and  has  taken  the  oath 
without  objection,  and  answered  questions  put 
to  him  by  the  petitioner's  counsel  without 
objection,  till  asked  whether  he  had  had  sexual 
intercourse  with  the  respondent,  and  had  answer- 
ed that  question  in  the  affirmative  in  obedience 
to  the  opinion  of  the  Court,  given  on  his  appeal 
as  to  whether  he  was  compelled  to  answer  the 
question,  will  not  make  his  evidence  admissible. 
Db  Brstton  v.  De  Brbtton...!.  L.  Bep.  4 
AIL  40>  1881.  Straight,  J. 

14.  — —  Answer  to  Criminating  Question-^ 
Act  I.  of  i%12,  5  132.]  In  a  suit  on  a  promissory 
note  alleged  to  have  been  executed  jointly  by 
A,  and  B.,  B*  filed  an  affidavit  io  order  to  obtain. 
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leave  to  defend,  and  subsequently  gave  evidence 
at  the  trial  on  his  own  be  half » 

On  the  subsequent  trial  of  B.  for  the  forgery 
of  A.*s  signature  to  the  note,  the  affidavit  and  the 
deposition  of  B,  in  the  suit,  were  admitted  in 
evidence  against  him  : — 

Held  by  Turner ^  C.J.,  Innes  and  Kindersley^ 
JJ.,  that  the  affidavit  and  deposition  had  both 
been  properly  admitted. 

By  Keman  and  M.  Ayyar^  J  J.,  that  the  affidavit 
was  properly  admitted,  but  not  the  deposition. 

Per  Turner^  C.J.,  Jnnes  and  Kindersley^  JJ. — 
Where  an  accused  person  has  made  a  statement 
on  oath  voluntarily  and  without  compulsion  on 
the  part  of  the  Court  to  which  the  statement  is 
made,  such  a  statement  may  be  used  against 
him  on  his  trial  on  a  criminal  charge,  assuming 
it  to  be  relevant.  Section  132  of  the  Evidence 
Act  I.  of  1872  affords  protection  only  to 
answers  to  which  a  witness  has  objected  or  has 
been  constrained  by  the  Court  to  give.  The 
Queen  «.  Gopal  Doss...L  L.  Bep.  8  Mad. 
871,1881.    F.B. 

15. Judge  Cannot  Delegate  Duty  of 

Recording,']  A  Judge  cannot  delegate  the  duty 
of  taking  the  evidence  in  a  case  before  him  to 
any  inferior  officer  of  his  Court.  Phul  Kuar 
«.  SuRjAN  PANDEY...I.  L.  Bop.  4  AIL  949, 
1881.    Stuart,  C.J.,  and  TyrreU,  J. 

16. Conduct  of  Pleader  of  Accused — 

Duty  of  Prosecution — Failure  to  Call  Witnesses, 
Inference  from.']  On  a  charge  of  using  a  forged 
document  as  genuine  in  a  civil  suit  the  fact  that 
the  accused's  pleader  took  the  precaution  of 
requiring  his  clients  to  endorse  on  the  document 
a  statement  that  they  tendered  it  for  production 
in  evidence  before  he,  the  pleader,  would  under- 
take to  put  it  in,  is  no  evidence  against  the 
accused. 

The  only  legitimate  object  of  a  prosecution  is 
to  secure,  not  a  conviction,  but  that  justice  be 
done.  The  prosecutor  is  not  therefore  free  to 
choose  how  much  evidence  he  will  bring  before 
the  Court.  He  is  bound  to  produce  all  the 
evidence  in  his  favour  directly  bearing  on  the 
charge.  It  is  primd  facie  his  duty,  accordingly, 
to  call  those  witnesses,  who  prove  their  connec- 
tion with  the  transactions  in  question,  and  also 
must  be  able  to  give  important  information. 
The  only  thing  that  can  relieve  the  prosecutor 
from  calling  such  witnesies  is  the  reasonable 
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belief  that,  if  called,  they  would  not  speak  the 
truth.  If  such  witnesses  are  not  called  without 
sufficient  reason  being  shown,  and  the  mere  fact 
of  their  being  summoned  for  the  defence  is  by 
no  means  necessarily  a  sufficient  reason,  the 
Court  may  properly  draw  an  inference'  adverse 
to  the  prosecution. 

There  is  no  corresponding  inference  against 
the  accused.  He  is  merely  on  the  defensive, 
and  owes  no  duty  to  any  one  but  himself.  He 
is  at  liberty,  as  to  the  whole  or  any  part  of  the 
case  against  him,  to  rely  on  the  witnesses  for 
the  prosecution,  or  to  call  witnesses,  or  to  meet 
the  charge  in  any  other  way  he  chooses ;  and 
no  inference  unfavourable  to  him  can  properly 
be  drawn,  because  he  takes  one  course  rather 
than  another.    In  the  matter  of  the  Petition  of 

DhunnoKazi L  L.  B^.  8  CaL  131, 

1881 ;  10  OaL  Bep.  151.    PHnsep  and  Wil- 
son,]]. 

17. Memorandum  by  Police  Officer — 

Act  X,  of  1872,  S  119— Refreshing  Witness^ 
Memory,]  A  prisoner  on  his  trial  is  not  entitled 
to  insist  that  a  memorandum  made  by  a  police 
officer  under  S  1 19  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  shall  in  the  course  of  the 
examination  of  such  officer,  be  referred  to  by 
him  to  refresh  his  memory,  Reg,  v.  Utamchand 
Kapurchand  (II  Bom.  H.  C  Rep.  120)  distin- 
guished.    In  the  matter  of  the  Petition  of  Kau 

Churn  Chunari L  L.  Bep.  8  CaL  164, 

1881 ;  10  CaL  Bep.  61.    PHnsep  and  Wilson' 

JJ- 
S.  C.  under  Procedure— Criminal.  28. 

17a. Refreshing  Memory  of  Witness — 

Right  to  Compel  —  Right  to  Intpect  Writing 
used  by  Witness^Act  X.  of  1872,  f  iig—Deposi- 
tion  of  Medical  Witness  before  Magistrate.]  A 
police  officer  being  asked  what  statement  two 
particular  witnesses  had  made  to  him,  refreshed 
his  memory  by  a  perusal  of  the  statements 
recorded  by  him  under  5  119  of  the  Criminal 
ProcedureCode,  Act  X.  of  1872,  and  answered  the 
question.  Being  then  asked  as  to  the  statement 
made  to  him  by  another  witness,  he  said  he  did 
not  remember.  Counsel  for  the  accused  then 
claimed  a  right  to  see  all  the  statements  of 
witnesses  taken  by  the  police  officer.  Fields  J., 
said — *'  I  think  that  as  the  prisoner's  counsel 
did  not  exercise  his  right  to  look  at  the  writing 
when  the  fiist  or  when  the  second  question  was 
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answered,  but  aUowed  the  examination  to  pro- 
ceed, he  lost  his  opportunity  of  claiming  to  look 
at  the  writing  to  which  the  witness  referred 
before  answering  the  first  and  second  questions. 
I  do  not  assent  to  the  argument  that  because 
counsel  was  entitled  to  see  the  writing  which 
contained  the  statement  of  the  first  witness,  he 
was  therefore  entitled  to  see  other  writings  con- 
taining the  statements  of  other  persons  which 
had  no  connection  with  that  witnesses  statement 
except  that  they  were  taken  in  the  course  of  the 
same  enquiry  by  the  police,  nor  can  I  assent  to 
the  argument  that  counsel  having  a  right  to 
look  at  a  particular  writing  before  or  at  the 
moment  when  the  witness  used  it  to  refresh  his 
memory  in  order  to  answer  a  particular  question, 
and  not  then  exercising  this  right  continued  to 
retain  it  throughout  the  whole  of  the  subsequent 
examination  of  the  witness. 

"  The  grounds  on  which  the  opposite  party  is 
permitted  to  inspect  a  writing  and  to  refresh 
the  memory  of  a  witness  are — (i)  to  secure  the 
full  benefit  of  the  witness's  recollection  as  to  the 
whole  of  the  facts ;  (2)  to  check  the  use  of 
improper  documents ;  and  (3)  to  compare  his 
oral  testimony  with  his  written  statement 
The  opposite  party  may  look  at  the  writing  to 
see  what  kind  of  writing  it  is  in  order  to  check 
the  use  of  improper  documents ;  but  I  doubt 
whether  he  is  entitled,  except  for  this  particu- 
lar purpose,  to  question  the  witness  as  to  other 
and  independent  matters  contained  in  the  same 
scries  of  writing*." 

Held^  also,  that  the  Session  Judge  was  not 
bound  to  compel  the  witness  to  look  at  the 
statements  in  order  to  refresh  his  memory ;  and 
that  it  was  wholly  within  his  discretion  whe. 
ther  he  should  do  so  or  not 

A  deposition  of  a  medical  officer  properly 
taken  by  the  magistrate  may  be  put  in  at  the 
Session  trial,  though  the  medical  officer  may  be 
present  in  Court,  and  he  may  then  be  called  and 
further  interrogated  on  any  points  on  which  there 
has  not  been  sufficient  examination  by  the 
niagistrate. 

In  order  that  the  deposition  of  the  medical 
officer  before  the  magistrate  may  be  used  against 
any  individual  accused,  it  must  have  been  taken 
in  his  presence. 
23 
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In  the  matter  of  the  Petition   of    Jhubboo 

Mahton  ..L  L.  Rep.  8  Cal.  739, 1882 ;  13 

Cal.  Rep.  888.     McDonnell  and  Field,  JJ. 

S.  C.  under  Procedure— Criminal.  80, 

and  Penal  Code,  S  34. 1. 

18. Letter  from  Civil  Surgeon  Express- 
ing Opinion  as  to  Cause  of  Death  —  Dying 
Declaration,]  A  letter  from  a  Civil  Surgeon  to 
the  Sessions  Judge  expressing  an  opinion  as  to 
the  nature  of  the  wound  inflicted  on  the  person, 
of  causing  whose  death  an  accused  is  being 
tried,  cannot  be  received  in^  evidence.  The  only 
opinion  of  the  Civil  Surgeon  which  can  be  con- 
sidered in  judicially  dealing  with  the  case,  is  an 
opinion  expressed  by  him  when  examined  as  a 
witness  under  the  usual  tests  to  which  witnesses 
are  subjected.  When  the  dying  statement  of  a 
deceased  person  is  recorded  as  a  deposition  by 
a  magistrate,  the  deposition  will  not  be  admis- 
sible in  evidence  on  the  trial  of  a  person  charged 
with  the  murder  of  the  deceased,  unless  the 
deceased  had  been  examined  in  the  presence  of 
the  accused  by  the  magistrate  exercising  judicial 
jurisdiction,  but  the  statement  must  be 
proved  in  the  ordinary  way  by  a  person  who 
heard  it  made.  If  the  magistrate  be  called  to 
prove  it  he  may  refresh  his  memory  with  the 
writing  made  by  himself  at  the  time  when  the 
statement  was   made.     Empress  v,  Samirud- 

DIN I.  L.  Rep.  8  Cal.  211,  1881 ;  10  Cal. 

Rep.  11.     Pontifex  and  Field,  JJ. 

19. Stamp— Account    Stated  Stamped 

Subsequently."]  All  that  a  Civil  Court  has  to 
see,  in  the  case  of  a  document  such  as  an  account 
stated,  is,  that  it  bears  a  proper  stamp  at  the 
time  when  it  is  offered  in  evidence ;  the  Civil 
Court  is  not  bound,  nor  is  it  at  liberty,  to  allow 
the  parties  to  go  into  evidence,  to  show  at  what 
time  the  instrument  was  stamped.  Sreemutty 
Noor  Bibee  v.  Shaik  Rumman  (24  W.  R.  198) 
followed.  Kali  Churn  Das  v.  Nobo  Kristo 
PAL...0  CaL  Rep.  272,  1881.  Garth,  C.J., 
and  McDonnell,  J. 

20. Receipt  by  Mortgagee — Registrar 

tion^Act  III,  of  1877,  S  17-]  An  unregistered 
receipt  for  Rs.  250  produced  by  a  defendant  to 
show  that  the  interest  of  his  co-mortgagee  (the 
plaintiff)  in  the  mortgage  had  been  extinguished 
is  inadmissible  in  evidence. 
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Shidlingappa  v.  Chenbasappa  (I.  L.  R.  4  Bom. 
23s)  distinguished.  Ramappa  «.  Umanna...!. 
L.  Bep.  7  Bom.  123,  1882.    Sargent,  C.J., 

and  Kemball,  J. 

21. Secondary— of  Lost  Decree— Act  I. 

of  1872,  4  63.]  A  written  statement  of  the  con- 
tents of  a  copy  of  a  document,  the  original  of 
which  the  person  making  the  statement  has  not 
seen,  cannot  be  accepted  as  an  equivalent  of  that 
which  S  63  of  the  Evidence  Act  I.  of  1872,  ren- 
ders admissible,  vti.,  an  oral  account  of  the 
contents  ot  a  document  given  by  some  person 
who  has  himself  seen  it. 

A  statement  by  a  deceased  mortgagee  that 
the  mortgage  has  been  foreclosed,  is  not 
evidence  of  the  foreclosure  in  a  suit  by  the 
mortgager  to  redeem.  Kanayalalv.  Pyarabai. 
I.  L;  Bep.  7  Bom.  189,  1882.    Melvill  and 

Kemball,]]. 

S.  C.  under  Mortgage.  35. 

22 Secondary — of    Lost  or  Destroyed 

Public  Document—Act  I.  of  1872,  {  65.]  The 
clause  of  \  65  of  the  Evidence  Act  I.  of  1872, 
which  provides  that  "Incases  (e)  or  (/),  a 
certified  copy  of  the  document,  but  no  other  kind 
of  secondary  evidence,  is  admissible, "  applies  to 
the  case  in  which  the  public  document  is  still  in 
existence  on  the  public  record,  and  not  where  the 
original  has  been  lost  or  destroyed.  Runneth 
Odangat    Kalandan    v.    Vayoth    Palliyil 

KuNHUNNi  KiDAvu I.  L.  Bop.  6 

Mad.  80,  1882.     Innes  and  Kindersley,  JJ. 

23. Local  Investigation  by  Judge."]     In 

a  suit  regarding  boundaries,  the  Munsiff,  before 
settling  the  issues,  visited  the  locality,  and  in 
his  judgment  relied  on  certain  facts  which  had 
come  under  his  own  observation  during  his  visit. 
These  facts  were  not  proved  by  any  evidence, 
and  the  Munsif!  made  no  record  of  them  at  the 
time.  The  District  Judge  reversed  the  Munsiflf's 
decree,  on  the  evidence  recorded  in  the  case, 
holding  that  he  could  not  take  notice  of  the 
facts  observed  by  the  Munsiff  himself,  and  on 
which  he  had  based  his  judgment : — 

Held,  that  the  District  Judge  was  in  error  in 
not  taking  into  consderation  the  result  of  the 
Munsiff's  local  investigation.  Looking  at  the 
language  of  S  392  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  it  was  clear  that  the  result  of  a 
local  investigation,  made  by  the  presiding  judi- 
cial  officer,  is  a  material  which  may  be  taken 
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into  consideration  in  arriving  at  a  conclusion  on 
disputed  questions  of  fact. 

The  Munsiff,  however,  ought  to  have  put 
upon  paper  the  result  of  his  investigation  when 
it  was  completed.  It  is  very  desirable  that  ju- 
dicial officers  conducting  local  investigations 
should  place  on  record  the  results  of  their  in 
vestigation  as  soon  as  they  are  completed.    Joy 

COOMAR    V.   BUNDHOO    LaLL I.     Ij.     Bop. 

9  Oal.  363, 1882 ;  12  Cal.  Bep.  490.  Mitter, 
C.J.  (Offg.)i  and  Maclean,  J. 

24. Act  X.  of  1872,  SS   ii9i   Z^Z  — 

Statements  to  Police  —  Refreshing  Memory  — 
Medical  Witness — Expert's  O^mwn— Post-mor- 
tem Reports —  Civil  Surgeon,  Examination  of  T^ 
In  giving  evidence  a  police  officer  may  refresh 
his  memory  by  referring  to  the  statements  of 
persons  recorded  by  him  under  f  119  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  but 
the  documents  themselves  cannot  be  treated  as 
evidence,  and  a  Judge  ought  not  to  read  such 
documents  to  a  jury  to  point  out  discrepancies 
between  the  evidence  and  the  previous  state- 
ments  of  the  witnesses. 

The  evidence  given  by  the  police  officer  after 
refreshing  his  memory  from  the  statements, 
and  not  the  contents  of  the  statements  them, 
selves,  would  be  the  relevant  evidentiary  matter. 

The  report  of  the  post-mortem  written  by  a 
Civil  Surgeon  at  the  time  of  making  the  post- 
mortem examination  is  not  evidence,  and  no 
facts  can  be  taken  therefrom .  The  Civil  Surgeon 
may  use  the  report  to  refresh  his  memory 
while  giving  evidence  ;  but  the  report  itself  is 
not  admissible  in  evidence. 

The  evidence  of  a  medical  man  who  has 
seen  and  made  the  post-mortem  examination 
of  the  corpse  of  a  person  whose  death  forms 
the  subject  matter  of  an  enquiry,  is  admissible 
to  prove  the  nature  of  the  injuries  he  observed 
on  the  corpse  ;  and  as  opinion  evidence  with 
respect  to  the  manner  in  which  those  injuries 
were  inflicted,  and  the  cause  of  death. 

But  a  medical  man  who  has  not  seen,  or 
made  di post-mortem  examination  of,  the  corpse, 
is  in  the  position  of  an  expert  witness,  who  can 
give  nothing  but  opinion  evidence.  The  gene- 
ral rule  as  to  eliciting  such  evidence  is  to  put 
to  the  witness  hypothetically  the  facts  which  the 
evidence  of  the  other  witnesses  in  the  case 
attempted  to  prove,  and  to  ask  the  witness's 
I  opinion  on  those  facts. 
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Though  4  3^3  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  allows  the  examination 
of  a  Civil  Surgeon,  taken  and  duly  attested  by  a 
Magistrate,  to  be  given  in  evidence  in  the  Court 
of  Session,  it  does  not  in  any  way  preclude  the 
Sessions  Judge  from  calling  the  Civil  Surgeon 
and  examining  him.  And  this  course  ought  to 
be  pursued  in  every  case  in  which  the  deposi- 
tion taken  by  the  Magistrate  is  essentially  de- 
ficient or  requires  further  explanation  or  eluci- 
dation. RoGHUNi  Singh  v.  The  Empress  ..I. 
li.  Bep.  9  Cal.  455,  1883  ;  11  Cal.  Bep. 
569.     Mitter  and  Field,  JJ. 

525. Land  Register,  Entry   in  —  Beng. 

Act  VIL  of  1876;  h  SS—Act  L  of  1872,  S  350 
Entries  made  by  a  Collector  under  Bengal  Act 
VII.  of  1876,  recording  the  names  of  the  pro- 
prietors of  revenue-paying  estates  are  not, 
under  S  53  of  the  Evidence  Act  I.  of  1872, 
evidence  of  the  fact  of  proprietorship. 

That  section  relates  to  that  class  of  cases 
where  a  public  officer  has  to  enter  in  a  register 
or  other  book  some  actual  fact  which  is  known 
to  him ;  e.g,,  the  fact  of  a  death  or  a  marriage. 

But  the  entry  by  the  Collector  in  the  register 
onder  Bengal  Act  VII.  of  1876,  that  any  parti- 
cular person  is  the  proprietor  of  certain  land, 
is  not,  properly  speaking,  the  entry  of  a  fact.  It 
is  a  statement  that  the  person  is  entitled  to  the 
property  ;  it  is  the  record  of  a  right  not  of  a 
fact. 

Per  Carthj  C.J.,  Semble —Secixon  55  of  Bengal 
Act  VII.  of  1876  constitutes  the  Collector, 
under  certain  circumstances,  a  competent  Court 
for  determining  as  between  two  disputants  as 
to  which  is  entitled  to  be  registered,  the  ques- 
tion of  possession,  and  his  recorded  decision  on 
that  question  in  the  register  might  be  evidence 
of  the  fact  of  possession  as  between  those  two 
parties.  Saraswati  Dasi  v.  Dhanpat  Singh... 
I.  L.  Bep.  9  Gal.  431, 1882 ;  13  Cal.  Hep. 
12.     Garth,  C.J.,  and  Field,  J. 

36. Act  I.  of  1872,  4  35 — Admission, 

Statement  of,  in  Decree—Former  DecreesJ]  The 
plaintiff,  claiming  a  certain  j'ulkur  as  being  in- 
cluded it>  dipatni  mahal  purchased  by  her  husband 
at  a  sale  for  arrears  of  rent,  and  alleging  that  she 
had  been  dispossessed  by  the  defendants,  sued 
to  recover  possession.  To  prove  that  the  julkur 
was  included  in  the  patni,  the  plaintiff  tendered 
in  evidence  a  decree  passed  in  a  former  suit 
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brought  by  the  second  defendant's  predecessors 
in  title  against  the  predecessors  in  title  of  the 
plaintiff  and  of  the  first  defendant,  which,  accord- 
ing to  the  practice  existing  at  the  date  of  the  de- 
cree contained  an  abstract  of  the  plaint  and  written 
statements  of  the  parties.  The  abstract  of  the 
written  statement  of  the  first  defendant's  pre- 
decessor in  title  contained  an  admission  that  the 
julkur  in  question  belonged  to  the  plaintiff's 
mahal : — 

Held,  that  the  plaintiff,  as  purchaser  at  a  sale  for 
arrears  of  rent,  held  free  from  all  encumbrances 
created  by  previous  talukdars,  and  could  not  be 
bound  by  any  act  of  theirs ;  the  decree,  there- 
fore, could  not  be  used  as  evidence  against  her, 
nor  could  she  use  it  as  evidence  against  the 
defendants. 

But  that  the  statement  in  the  decree  of  the 
admission  made  by  the  first  defendant's  prede- 
cessor in  title  was  evidence  of  the  admission 
under  5  35  of  the  Evidence  Act  I.  of  1872. 
Parbutty  Dassi  v.  Purno  Chunder  Singh. 
I.   L.   Bep.  9  Cal.  586,  1883.    Prinsep  and 

O'Kinealy,  JJ. 

27. ■  Act  I.  of  1872,  $  g2Saleor  Mort- 
gage— Surrounding  Circumstances  and  Con-- 
duct  of  Parties — Parol  EvidenceJ]  Evidence  of 
surrounding  circumstances  and  of  the  conduct 
and  acts  of  the  parties  to  a  deed,  on  the  face  of 
it  a  deed  of  out-and-out  sale,  is  admissible,  in  a 
suit  by  the  apparent  purchaser  to  recover  the 
property,  to  show  that  the  document  had  all 
along  been  treated  and  was  intended  as  a  mort- 
grage. 

Section  92  of  the  Evidence  Act  I.  of  1872  has 
made  no  alteration  in  the  law  as  laid  down  in 
Kashinath  Chatierji  v.  Chandi  Outran  Banerjee 
(Beng.  L.  R.  Sup.  Vol.  383 ;  5  W.  R.  62). 

Baksu  Lakshman  v.  Covinda  Kanji  (I.  L.  R.  4 
Bom.  594)  followed  ;  Ram  Doyal  Bajhie  v.  Hera, 
Lai  Paraj  (3  Cal.  Rep.  386)  and  Daimoddu 
Paik  V.  Kaim  Taridar  (I.  L.*  R.  5  Cal.  300;  4 
Cal.  Rep.  419)  dissented  from.  Hari  Chunder 
SooR  V.  Kally  Churn  Das  ..I.  L.  Rep.  9  Cal. 
528, 1883 ;  12  Cal.  Eep.  287.    Garth,  C.J., 

and  Mitter,  J. 

27a. Act  L  of\%^^,  S  92— Surrounding 

Circumstances  and  Subsequent  Conduct  to  Show 
Apparent  Sale  to  be  a  Mortgage,']  It  does  not 
necessarily  follow  from  $  92  of  the  Evidence 
Act  I.  of  1872,  that  surrounding  circumstances 
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and  the  subsequent  conduct  of  the  parties  to  a 
deed  may  not  be  given  in  evidence  in  order  to 
show  that  what  on  its  face  is  an  absolute  sale,  is 
in  reality  a  mortgage.  It  is  open  to  the  parties 
to  a  document,  and  those  who  claim  under  them, 
to  adduce  such  evidence.  But  this  rule  turns 
on  the  fraud  which  is  involved  in  the  conduct 
of  the  person  who  is  really  a  mortgagee,  and 
who  sets  himself  up  as  an  absolute  purchaser ; 
and  the  rule  of  admitting  evidence  to  defeat  this 
fraud  would  not  apply  to  an  innocent  purchaser 
without  notice  of  the  existence  of  the  mortgage, 
who  merely  bought  from  a  person  who  was  in 
possession  of  the  title  deeds,  and  was  the  osten- 
sible owner  of  the  property.  Kashinath  Dass 
V.  HuRRiHUR  M00KBRJEE...I.  L.  Bep.  9  Cal. 
898, 1883.     Cunningham  and  Maclean,  JJ. 

2B. •  Ancient    Documents — Act    I.    of 

1872,  \  90.]  Ancient  documents  are  admitted 
in  evidence  on  proof  that  they  have  been  pro- 
duced from  proper  custody ;  but  their  value  as 
evidence  when  admitted  must  depend  in  each 
case  on  the  corroboration  derivable  from  external 
circumstances,  such  as  their  having  been  pre- 
viously produced  on  those  occasions  on  which 
they  would  naturally  have  been  produced,  if 
then  in  existence;  or  act^  having  been  done 
under  them  ;  or  on  ancient  or  modern  corre- 
sponding enjoyment.  Roikunt  Nath  Kundu 
9.  LuKHUN  Majhi...  9  GaL  Rep.  425,  1881. 
Prinsep  and  Field,  JJ. 

29. Horoscope— Act  1,  of  1872,  S  32, 

C/.  6.]  The  plaintiff  in  a  suit  to  recover  pos- 
session of  immovable  property  tendered  in  evi- 
dence a  horoscope  which  he  said  had  been  given 
to  him  by  his  mother,  and  had  been  seen  by 
the  members  of  his  family  on  his  marriage.  He 
could  not  say  who  wrote  the  horoscope,  or  an 
endorsement  on  it,  purporting  to  state  what  his 
name  was : — 

Held,  that  the  document  was  not  admissible 
in  evidence,  ist,  because  the  plaintiff,  not  know- 
ing who  wrote  the  horoscope  or  the  endorsement, 
could  not  say  that  the  writer  was  dead,  or  could 
not  be  found,  or  had  become  incapable  of  giving 
evidence ;  and,  2ndly,  because  the  document  was 
not  a  statement  in  a  family  pedigree,  nor  did  it 
relate  to  the  existence  of  any  relationship  be- 
tween persons  deceased.    Ram  Narain  Kallia 

ir.  Mu.NKE  BiREE I.  L.  Hep.  9  GaL  618, 

1888.     NorHs,  J. 
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80.  —  Of  Title — Possession — Parcel  or  na 
Parcel.}  In  a  suit  to  recover  possession  of  two 
plots  of  land  as  being  part  of  the  plaintiff's 
ancestral  jammai  lands,  the  lower  Court  found 
that  the  plaintiff  had  an  ancestral  jammai^  and 
the  lower  Appellate  Court,  agreeing  with  the 
Court  of  first  instance  that  one  of  the  plots  was 
parcel  thereof,  went  further  and  found  that  there 
was  sufficient  evidence  of  possession  that  both 
plots  were  parcels  of  the  jammai : — 

Held  J  that  the  High  Court  could  not  on 
second  appeal  question  the  sufficiency  of  the 
evidence,  and  that  both  plots  being  claimed 
under  one  title,  namely,  the  ancestral  jammai, 
and  that  title  having  been  proved,  and  one  plot 
having  been  found  to  be  parcel  of  the  jammatf 
it  was  sufficient  to  prove  possession  of,  or  acts 
of  ownership  over,  the  other  plot  to  prove  it 
also  was  parcel.  Dadabhai  Narsidas  y.Sub" 
Collector  of  Broach  (7  Bom.  H.  C.  Rep.  A.  C  J. 
82)  distinguished.  Baroda  Kant  Bupari  9. 
JoDHisTEER  NATH...10  GaL  Bep.  99,  1881. 
Garth,  C.J.,  and  Norris,  J. 

31. Copy  of  Judgment  —  Ancient  Do- 
cument— Judicial  Notice— Act  I.  of  1872,  J  57, 
Cls.  6,  7,  76,  79.]  A  document  purporting  to  be 
a  copy  of  a  decision  passed  by  one  Abdullah  as 
Kazi  or  Sudder  Amin  of  Chittagong  in  1820 
was  tendered  in  evidence.  It  appeared  that 
the  seal  on  the  copy  was  not  distinctly  legible, 
that  there  was  no  certificate  that  the  document 
was  a  true  copy,  but  only  a  statement  on  the 
copy  that  it  had  been  given  to  the  defendant's 
vakeel.  The  fact  of  Abdullah's  appointment 
as  Kazi  was  not  proved,  nor  was  it  shown  that 
there  was  in  1820  any  official  Gazette  in  which 
the  appointments  of  Kazis  or  Sudder  Amins 
were  gazetted  : — 

Heldt  that  the  Court  could  not  take  judicial 
notice  of  the  fact  of  Abdullah's  appointment 
under  CI.  7,  $  57  of  the  Evidence  Act  L  of 
1872,  nor  of  the  seal  under  CI.  6  of  the  same 
section,  and  that  therefore  no  presumption 
could  be  made  in  favour  of  the  document  as 
being  more  than  30  years  old  ;  nor  did  f  $  76 
and  79  of  the  evidence  apply  so  as  to  render 
the  document  admissible.  Jaker  Au  Chow- 
DHRY  v.  Tahar  Ali  Chowdhry lO  Cal. 

Rep.  469, 1882.    McDonnell  and  Field.  J  J. 

S.  C.  under  Kahomedan  Joint  family* 
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EVIDBNCE— fo«/fl?. 

82. Of  Accused    Person.]     Where    a 

charge  of  theft  is  made  against  two  persons  and 
process  is  issued  against  one  only,  the  other  is  a 
competent  witness,  at  the  trial,  for  the  defence. 
Queen  V.  Ashruff  Sheik  (6  W.  R.  Cr.  91),  and 
Reg.  V.  Hanmanta  (I.  L.  R.  I  Bom.  6 10)  distin- 
guished. MoHESH  Chunder  Kopali  v.  Mo- 
HBSH  Chunder  Dass...10  Gal.  Bep.  65d.l88d. 
Morris  and  <yKineafyf  JJ. 

33.  Act  I.  of  1872,   f  34  —  Jumma- 

Wasil-bakee  Papers.']  Under  $  34  of  the  Evidence 
Act  I.  of  1872,  jumma-wasil-bakee  papers  have  no 
weight  except  as  corroborative  evidence.  Surno- 
MOYiv.  JoHUR  Mahomed  Nasyo.  10  Cal.  Bep. 
549,  1882.     Prinsep  and  Bose^  JJ. 

S.  C.  under  Enhancement  of  Bent.  8. 

34. On  Commission — Objection  to  Do' 

cumentary  Evidence — Secondary  Evidence  of  Do- 
cument in  Possession  of  Person  beyond  Jurisdic- 
Hon— Act  /.  of  1872,  S  S  63,  65,  66.]  The  objec- 
tion on  any  particular  ground  to  the  admissibility 
of  a  document  tendered  in  evidence  before  Com- 
missionerSi  does  not  preclude  the  party  wishing 
to  exclude  the  document  from  objecting,  at  the 
trial,  to  its  admissibility  on  any  other  ground. 

It  is  not  necessary,  in  order  to  admit  secondary 
evidence  of  a  document  in  the  possession  of  a 
person  out  of  the  reach  of,  or  not  subject  to  the 
process  of  the  Court,  that  notice  to  produce  the 
original  should  be  served  on  such  person,  or 
that  there  should  be  evidence  of  a  refusal  by  him 
to  produce  it.  Ralu  9.  Gau  Kim  Swee...I.  L. 
Bep.  9    Cal.  989,  1868.    Norris  and  Wil- 

kinson,  J  J. 

85. Measurement  Papers  —  Ameen^s 

Report.]  In  a  suit  for  rent  on  an  ordinary  jungle 
boory  lease  providing  for  additional  rent  being 
paid  for  additional  land  brought  under  cultiva- 
tion, the  report  of  an  Ameen  made  in  a  previous 
suit  for  rent,  as  to  the  measurement  of  the  area 
under  cultivation,  does  not  prove  itself,  but  in 
order  to  render  it  available  as  evidence,  its 
accuracy  must  be  proved  in  the  ordinary  way. 

DiNOBUNDHU  GhOSE  V.    NiSTARlNI    DXSI 12 

CaL  Bep.  50,  1882.     Field  and  Norris^  JJ. 

86. Act  I.  of  1872,  Sh  57, 60-^Medieal 

Sook^ Experts.]  Under  the  provisions  of  the 
penultimate  paragraph  of  $  57  and  the  first 
proviso  to   $  60  of  the  Evidence  Act  I.  of  1872, 


BVlVEVCl^-contd. 

the  Court  referred  to  the  cases  and  facts  given 
in  Taylor's  Medical  Jurisprudence  with  reference 
to  the  results  likely  to  be  caused  by  a  blow  on 

the  abdomen.     Hatim 12  Cal.  Be;.  86, 

1882.  McDonnell  and  Field,  JJ. 

EVIDENCE  ACT  I.  OF  1872. 

§11. 

See  Construction  of  Deed.  2. 

Equitable  Coal  Co.  9.  Gonesh... 
9  Cal.  Bep.  276. 

— -  Judgment  not  Inter  Partes. 
See  Evidencd.  8.  8a. 

Sri    Raja    Vericherla  v.    Sri 

Raja  Satracherla I.  L. 

Bep.  5  Mad.  258. 

Hira  Lal v.  Hills. .11  Cal. Bep. 
628. 

§13. 

5^^  Mortgage.  14. 

Shankar  Lal  v.  Sukhram...!.  L. 
Bep  4  All.  462. 

— •  §  24 — Threat  of  Excommunication    from 
Caste,  Confession  under. 
See  Confession.  1. 

Empress  v,  Mohan. ..I.  L.  Bep. 
4  All.  46. 

—  §§  25,  26 — Admission  of  Criminating  Cir- 
cumstance in  Self-Exculpatory  Statement 
to  Police. 
See  Evidence.  1« 

Imperatrix  v.    Pandharinath... 
I.  L.  Bep.  6  Bom.  34. 

""~  §§  25,  27  —  Confession  to    Police,   Dis- 
covery of  Fact  in  Consequence. 
See  Confession.  2. 

Emprbssv.  Pancham...!.  L.  Bep. 
4  All.  198. 

'. §30. 

See  Evidence.  8. 

Empress  v.  Daji...!.  L.  Bep.  6 
Bom.  288. 

■*-*•  Examination  of  Accused  in  Absence  of 
Co-Accused — Confession. 
See  Evidence.  2. 

EuPRRss  V.   Lakshman I.  L. 

Bep.  6  Bom.  124. 
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EVIDENCE  ACT  I.  OP  ISrQ'-contd. 

§32- 

See  Construction  of  Deed.  2. 

Equitable  Coal  Co.  v,  Gonksh. 
9  Cal.  Bep.  276. 

§  32,  CI.  6— Horoscope. 

See  Evidence.  29. 

Ram  Narain  v.  Mokee  Biree...I. 
L.  Rep.  9  Cal.  @13. 

§  34 — yumma-Wasil-bakee  Papers. 

See  Evidence.  83. 

SURNOMOYI   V.  JOHUR 10    CeI. 

Bep.  545. 

§  35. 

See  Evidence.  26. 

Parbutty  v.  Purno  Chunder...!. 
L.  Bep.  9  CaL  586. 

— ^  Entry  in  Land  Register. 
See  Evidence.  25. 

Saraswati  v.  Dhanpat L  L. 

Bep.  9  Cal.  481. 

§  5^. 

See  Adultery.  1. 

Empress  v.  Kallu...I.  L.  Bep. 
5  AIL  288. 

§  57— I  Medical  Works. 

See  Evidence.  86. 

Hatim 12  CaL  Bep.  86. 

§  57.  CIs.  6,  7. 

See  Evidence.  81. 

Jaker  Ali  v.  Taker  Ali  10 

Cal.  Bep.  469. 

—  §  6o— Medical  Works. 
See  Evidence.  36. 

Hatim 12  CaL  Bep.  86. 

§63. 

See  Evidence.  84. 

Ralu  v.  Gau  Kim  Swbe I.  L. 

Bep.  9  CaL  989. 

— —  Lost  Decree,  Secondary  Evidence  of. 
See  Evidence.  21. 

Kanayalal  V,  Pyarbai I.  L. 

Bep.  7  Bom.  189. 

§65. 

See  Evidence.  22. 

KuNNETH  V,  Vayath L  L. 

Bep.  6  Mad.  80. 


EVIDENCE  ACT  I.  OP  1%12—contd, 

§  65  {b). 

5^«  Begistration.  81. 

DlVETHI  V.    KRISHNASAMI....L  Ij. 

Bep.  6  Mad.  117. 

§§  65,  66. 

See  Evidence.  84. 

Ralli  v.  Gau  Kim  Sweb....I.  Ij. 
Bep.  9  CaL  989. 

§§  76,  79. 

See  Evidence.  81. 

Jaker  Ali  v.  Taher  Ali 10 

CaL  Bep.  469. 

§90. 

5r^  Evidence.  28. 

RoiKUNT  V.    LuKHUN 9  Cal. 

Bep.  425. 

§9«. 

See  Evidence.  7. 

HiRA  Lal  v.  Datadin  ..L  L.  Bep. 
4  AU.  185. 

§92. 

5^^  Civil  Procedure  Code,  Act  21 V. 
ofl882,  §875.  1. 

Ruttonsey  v.  Pooribai I.  It. 

Be^.  7  Bom.  804. 
See  Contract.  17. 

Juooernathv.  Ram  Dyal...L  L. 
Bep.  9  Cal.  791. 

See  Evidence.  5.  27.  27a. 

VaSUDEVA   v.   NARASAMMA...I.  L. 

Bep.  5  Mad.  0. 

Hem  Chunder  v.  Kally  Churn. 

I.  L.  Be^.  9  CaL  528  ;  12 

Cal.  Bep.  287. 

Kashi  Nathv.  Hurihur  ..I.  li. 
Bep.  9  CaL  898. 

§  92,  Cl.  2— Subsequent  Oral  Agreement 

for  Interest  on  Promissory  Note. 
See  Evidence.  5b. 

SOWDAMONEE  V.  SpALDING 12 

Cal.  Bep,  168. 

•  §  109. 

See  Partition.  2. 

Obhoy  Churn  «.  Huri  Nath...L 
L.  Bep.  8  Cal.  72. 

§  114. 

5^^  liimitation.  184. 

Bhaobunessury...!.  L.  Bep.  9 
CaL  869. 
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SVmBNOE  ACT  I.  OP  lB72—contd. 

§II4(^). 

Sie  Criminal  Procedure  Code,  Act 
X.  of  1872,  §  172. 1. 
GoLAM  Abed  v.  Toolskeram...!. 
L.  Rep.  9  Cal.  861. 

S  132. 

See  Svidence.  13. 

Queen  v.  Gopal...I.  L.  Bep.8 
Mad.  271. 

BXAMINATION  OP  ACCUSED. 

In  Absence  of  Co- Accused  —  Confession 

— Evidence. 
See  Evidence.  2. 

Empress  v.   Lakshman LL. 

Bep.  6  Bom.  124. 

Questions,  Omission  of,  from  Record. 

See  Procedure— Criminal.  48. 

Empress  v.  Sagambur...12  Cal. 
Bep.  120. 

1. Confession   in   Narrative    Form  — 

Question  and  Answer—Act  X.  of  1872,  S  34^— 
Evidence."}  Where  the  examination  of  an  ac- 
cused person,  in  which  he  confesses  that  he  has 
committed  the  offence  charged,  has  been  re 
corded  in  the  form  of  a  narrative,  and  not  in 
the  shape  of  question  and  answer  as  required  by 
i  346  of  the  Criminal  Procedure  Code,  Act  X. 
of  187a,  and  there  is  nothing  in  the  character  of 
the  confession  or  the  circumstances  of  the  case 
to  show  that  the  accused  has  been  prejudiced  by 
the  error,  such  error  will  not  affect  the  admis- 
sibility of  the  statement  in  evidence  against  the 
accused  on  his  trial  before  the  Session  Court. 
In  the    matter  of   the  Petition    of    MuNSHi 

Shbikh I.  L.Bep.  8  Cal.  616,  1882. 

Cunningham  and  Tottenham^  J  J. 

Trru  Mava  v.  The  Queen... I.  L. 

Bep.  8   Cal.  6I89    Note, 

1877.    P.  B. 

XXAMIKATION  OP  WITNESSES  POB 
DEPENCE   BEPOBE    CLOSE  OP 
PB08ECUTI0N. 
See  Procedure— CriminaL  28. 

Kau  Churn...!.  L.Bep.  8  Cal. 
164;  10  Cal.  Bep.  61. 

EXCISE. 

Beng.  Act  VII.  of  1878.  SS  IS.  I7.  61. 

See  Excise.  8.  8a. 
Beng.  Act  VII.  of  1878,  §Mi»  4^,  59- 

See  Excise.  7. 


EXCISE— r<7n/(/. 

■^—  Imported  Liquor,  Possession  of,  as  Agent 
to  Forward. 
Bee  Excise.  9. 

Mad.  Act  III.  of  1864,  H  17. 26  A.,  26  B. 

See  Excise.  4. 
—  Mad.  Act  III.  of  1864  SS  21,  22. 

See  Excise  3. 

• 

Mad.  Acts  III.  of  1864,   $  25 ;  V.  of  1879. 

S26B. 
See  Excise.  6. 

Mad.  'Acts  III.  of   1864,  S  29.  V.  of  1879, 

f  23A. 
See  Excise.  6. 

Salt  Duty  Levied  in  Excess,  Suit  to  Re- 

cover. 
See  Jurisdiction.  3.  4. 

Hari   Bhanjx  v.  Secretary  of 

State. ..I.  L.  Bep.  4  Mad. 

844. 

Secretary   of    State   v.    Hari 

BHANJ1...I.  L.  Bep.  5  Mad. 

273. 

1. SaltSom,  Act   VIL  of  1873— i4f^ 

XVIII.  of  1877— Z>«i5y  Paid  under  Former  Act- 
New  Act  coming  into  Operation  before  Re* 
moval  of  Salt — Construction  of  Statute — Re- 
trospective operation — Duty  Paid  under  Protest, 
Suit  to  Recover—Set'Off— Interest."]  On  the  27th 
November,  17th  and  24th  December  1877,  re- 
spectively, the  plaintiff,  under  Bombay  Act  VII. 
of  1873,  applied  for  and  obtained  four  permits 
for  the  removal  of  certain  salt  at  Uran  and 
Panwell  for  exportation  to  British  Malabar,  and 
having  paid  the  duty  then  leviable,  vi«.,  Rs. 
I-I3-0  per  maundy  obtained  the  usual  receipts 
for  the  same,  and  lodged  those  receipts,  according 
to  practice,  in  the  oflfice  of  the  Sarkarkun  at 
Uran,  and  the  authority  to  allow  the  salt  to  be 
removed  was  also  duly  notified  to  that  officer 
not  later  than  the  26th  December  1877.  A 
considerable  portion  of  the  salt  covered  by  the 
first  three  permits  had  been  removed  before  the 
28th  December  1877,  the  day  on  which  Act 
XVIII.  of  1877  came  into  force,  by  which  the 
excise  duty  on  salt  manufactured  in  the  Bom- 
bay Presidency  was  raised  to  Rs.  2-8-0  per 
maund  ;  but  on  that  day  2,748  maunds  covered 
by  the  three  earlier  permits  and  the  whole  of 
the  salt  covered  by  the  last  permit  still  remain- 
ed to  be  removed,  no  formal  application,  as  con- 
templated in  f  26,  Bom.  Act  VII.  of  1873,  having 
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been  then  made.  On  the  necessary  formal 
application  to  the  Sarkarkun  to  be  allowed 
to  remove  the  salt  being  made,  the  plaintiflFs 
were  informed  that  they  must  pay  the  higher 
duty— no  formal  application  for  removal  as 
contemplated  by  the  Act  having  been  made  be- 
fore. The  plaintiffs  ultimately,  under  protest, 
paid  the  difference  between  the  higher  and 
lower  rates,— Rs.  9,096-5-0.  and  now  sued  to 
recover  that  sum  with  interest.  It  appeared 
that  subsequently  to  such  payment  the  plaintiffs 
had  obtained  certificates  from  the  proper  autho- 
rities  that  excise  duty  at  the  full  rate  of  Rs.  2-8-0 
per  maund  had  been  paid  by  them  in  respect  of 
such  salt,  and,  on  the  strength  of  those  certifi 
cates,  imported  the  salt  into  Madras  ports  free 
from  duty,  which  had,  in  those  ports,  also  been 
raised  from  Rs.  1-13-0  to  Rs.  28-0  per  maund  :— 

Heldy  that  when  Act  XVII.  of  1877  be- 
came  law  on  the  28th  December  1877,  the  plain- 
tiffs had  acquired  the  right  to  remove  all  the 
salt  whenever  they  might  think  proper,  by 
simply  complying  with  the  usual  forms  required 
by  Bombay  Act  VII.  of  1873,  and  it  would  be 
alike  contrary  to  principle  and  authority  to 
construe  Act  XVII.  of  1877  as  operating  re 
trospectively  so  as  to  destroy  that  right  and 
impose  a  heavier  burden  on  the  plaintiffs  as  a 
condition  of  their  removing  their  salt ;  but  that, 
under  the  circumsUnces,  the  sum  of  Rs.  9,096-5-0 
must  be  deemed  to  have  been  already  appro- 
priated by  the  plaintiffs  to  the  payment  of  the 
customs  duty  payable  on  the  importation  of  the 
salt  into  the  Madras  ports,  and  was,  therefore, 
no  longer  recoverable  from  the  defendant. 

Held,  also,  that  interest  does  not  run  at  law 
on  money  had  and  received,  and  no  notice  was 
given  to  the  Government  in  the  interval,  such 
as  is  required  by  Act  XXXII.  of  1839,  so  as  to 
enable  the  plaintiff  to  recover  interest  as  da- 
mages. Brito  v.  The  Secretary  of  State 
FOR  India  in  Council  ..I.  Ij.  Bep.  6  Bom. 
851,1881.    Sargent,]. 

2. Bern,  Act  V.  of  1878,  $$14,  20.] 

The  words  "  any  tree"  in  f  14,  and  *'  every 
toddy-producing  tree "  in  $  2o  of  Bombay  Act 
V.  of  1878  mean  all  trees  in  the  Bombay  Presi- 
dency to  which  the  Act  applies,  from  which 
toddy  is  drawn  or  produced,  and  not  merely  those 
in  regard  to  which  no  special  rights  of  drawing 
toddy  previously  exiited.    Ardasir   Jihanoir 


'E'XGlBEr-conid. 

Framji  Banaji  v.  The  Secretary  of  State 

FOR  India  in  Council  ..I.  L.  Bep.  6  Bom. 

898,  1882.    Melvill  and  /Cembali,  JJ. 

8. Abkari— Madras   Act  III.  of  1864, 

SS  tl,  22 — Possession  of  Liquor.']  Sections  21 
and  22  of  Madras  Act  III.  of  1864  must  be  read 
together,  and  the  provision  in  (  2i  limiting  the 
liability  of  licensed  vendors  of  liquor  whose  li- 
cense has  expired  to  the  case  in  which  they  are 
found  in  possession  of  liquor  kept  for  purposes 
of  sale^  must  be  read  as  an  exception  to  the 
general    provision   of   S  22.    The   Queen    r. 

Ramayya L  L.  Bep.  6  Mad.  181,  1882. 

Innes  and  M.  Ayyar,  JJ. 

4. Mad.  Act.  III.  0/1864.  SS  17,  26i4, 

26  -5.]  Though  a  Magistrate  may  not  confiscate 
animals  under  \  23  A.  of  Madras  Act  III.  of  1864, 
yet  the  proceeds  of  whatever  had  been  con* 
fiscated  by  the  Collector  under  f  17,  including 
animals,  would  be  available  for  distribution  in 
the  manner  prescribed  by  $  26  B.  The  Queen 
V.  SAKIYA...I.  L.  Bep.  G  Xad.  187,  1888. 
Innes  and  M.  Ayyar,  J  J. 

6. Mad.  Acts  II L  of  1864,  §  25  and  V,  of 

1879,  $  26  B. — Failure  to  Produce  Liquor  Li' 
cense,']  The  offence,  under  Madras  Act  ill.  of 
1864,  $  25,  of  not  producing  a  liquor  license 
when  called  upon  by  the  police,  is  not  one  for 
which  a  Magistrate  may  proceed  under  $  26  B. 
of  Madras  Act  V.  of  1879.  The  Queen  v. 
VASANTAPA...I.  L.  Bep.  4  Mad.  281,  1881. 
Kindersley  and  Jf.  Ayyar ,  J  J. 

e. Mad.  Act  in.  of  1864,  S  2g^Mad. 

Act  V.  of  1879,  S  23  a:]  Neither  under  Madras 
Act  III.  of  1864,  nor  under  Madras  Act  V.  of 
1879  is  an  order  by  a  Magistrate  confiscating  a 
boat  used  for  carrying  liquor  without  a  valid 
permit,  legal.  The  Queen  v.  Kokkilagadda 
THATHAYYA...L  L.  Bep.  4  Mad,  240, 1881. 
Innes  and  M,  Ayyar,  J  J . 

7. Beng,  Act  VII.  of  1878,  M  41.  42, 

SgSale  by  Servants  —  Breach  of  Conditions 
of  Licenses]  The  conviction  of  servants  of  a 
licensed  vendor  of  spirits  for  a  breach  of  the 
license  is  not  necessarily  illegal. 

In  re  Ishur  Chunder  Shaha  (19  W.  R.  Cr. 
R.  34)  followed. 

Empress  v.  Niddiar  Chand  Shaw  (1.  L.  R.  9 
Cal.  832  J  8  Cal.  Rep.  152)  dissented ftom. 
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Two  servants  of  licensed  vendors  of  spirits  were 
charged  with  having  committed  two  breaches  of 
the  conditions  of  the  license,  and  the  maximum 
fine  was  inflicted  for  each  breach  : — 

Meldy  that  the  Magistrate  was  competent  to 
punish  each  of  the  servants  separately  in  this 
manner. 

Under  a  license  containing  a  condition  that 
the  holder  shaU  produce  it  for  inspection  "  on 
demand  of  any  excise  officer  above  the  rank  of 
a  head  constable  or  chuprasi,"  the  only  officer 
to  whom  the  holder  is  bound  to  produce  the 
license  is  an  excise  officer  of  the  higher  grades* 
not  any  police  officer  who  may  be  exercising  the 
powers  of  an  excise    officer.     In  the  matter  of 

the  Petition  of  B AS EY  Madhub  Shaw L  Ij. 

Bep.  8  Cal.  d07, 1881  ;  10  Cal.  Bep.  889. 
Prinsep  and  Tottenham,  ]J* 

8.  Construction    of  Statute  —  Penal 

Statute— Beng,  Act  Vll.  of  1878,  ^^15,  17,  61.] 
Penal  statutes  must  be  strictly  construed,  »>., 
nothing  is  to  be  regarded  as  within  the  meaning 
of  the  Statute  which  is  not  within  the  letter  and 
clearly  and  intelligibly  described  in*  the  very 
words  of  the  Statute  itself. 

Where,  under  S  »5»  Bengal  Act  VII.  of  1878, 
the  Chief  Commissioner  of  Assam,  exercising 
the  powers  of  the  Board  of  Revenue,  fixed,  by  a 
Circular  Order,  the  limit  at  6  quart  bottles  of 
country  spirit  as  allowable  for  retail  sales,  and 
an  accused  was  charged  under  $  17  with  possess- 
ing more  than  that  quantity,  but  the  amount  he 
had  was  less  than  that  stated  in  f  15  : — 

Held,  that  he  had  been  guilty  of  no  offence 
under  \  61,  and  that  no  lesser  quantity  than  that 
specifically  mentioned  in  $  15  of  country  spirits 
which  might  have  been  declared  to  be  the  maxi- 
mum quantity  by  any  such  order  made  under 
the  provisions  of  f  15  could  be  deemed  to  be  the 
quantity  specified  in  $  IS  within  the  meaning  of 
S  61.  Empress  V.  Kola  Lalanc.L  L.  Bap.  8 
Cal.  214, 1881 ;  10  Cal.  Bep.  155.    Pontifex 

and  Field,  J  J. 

8a. Beng.  Act  VII.  of  iSjS,  S4  IS.  53. 

60,  61 — Sale  by  Servant  of  Licensed  Vendor,] 
The  servant  of  a  licensed  vendor  of  liquor 
sold  8  quart  bottles  of  country  spirit,  and  em- 
ployed  a  coolje  to  carry  them  :— 

Held,  that  the  coolie  could  not  be  convicted 
under  (  61  of  Bengal  Act  VII.  of  1878. 
24 


SXOJBl^—contd, 

Empress  v.  Kola  Lalang  (t.  L.  Rep.  8  Cal.  214 ; 
10  Cal.  Rep.  155)  followed. 

Held,  also,  that  the  servant  might  be  properly 
convicted  under  either  f  60  or  f  53  of  that  Act, 
it  being  immaterial  which. 

Queen  v.  Ishan  Chunder  Shaha  (19  W.  R.  Cr. 
34)  and  Empress  v.  Baney  Madhub  Shaw  (I.  L. 
Rep.  8  Cal.  207 ;  10  Cal.  Rep.  389)   followed. 

Empress  v.  Ishan  Chundra  Db I.  L.  Bep. 

8  Cal.  847, 1888;  12  CaLBep.  457.  PHnsep 
and  O'KinecUy,  JJ. 

S.  C.  under  Procedure— CriminaL  41. 

8b. Beng.  Act.    VII.  of  1878,   SS  53. 

$g—Sale  by  Servant *']  The  licensed  vendor,  and 
not  his  servants,  is  liable  under  $  59  of  Bengal 
Act  VII.  of  1878,  for  contravention  of  the  Act. 
In  the  matter  of  NOMULU^KOND...ll  Cal.  Bep. 
416,  1882.     Cunningham  and  Tottenham,  J  J. 

9. Beng.  Act  VII.  of  1878,  $  61— Im- 
ported Liquor —  Possession — Pass —  Consignee  — 
Agent.']  A  person  who  merely  acts  as  agent  to 
clear  and  forward  imported  liquors  from  Calcutta 
to  the  consignee  thereof  (being  a  licensed  ven- 
dor), cannot  be  convicted  under  |$  17  and  61  of 
Bengal  Act  VII.  of  1878  of  having  such  liquor 
in  his  possession  without  a  pass.  {Meulean,  J., 
dissenting.)  In  the  Matter  of  the  Petition  of 
KVTE...I.  L.  Bep.  9  Cal.  223, 1882 ;  11  Cal. 
Bep.   427.     Wilson,   Maclean,  and  Macpher- 

son,  JJ. 

EXCLUSION    FBOU    PUBLIC    WOB- 
SHIP. 

5^^  Bight  to  Sae.  20a. 

Vengamuthu  v.  Pandaveswara. 
I.  L.  Bep.  6  Mad.  151. 

EXCLUSIVE  BIGHT  OF    CASTE    TO 
WOBSHIP  AT  TEMPLE. 

See  Bight  to  Sue.  28. 

AnANDRAV      V.      SHANKAR...I.     L. 

Bep.  7  Bom.  823. 

EXCOMMUNICATION   FBOM  CASTE, 
EFFECT  OF. 

See  Criminal  Trespass.  1. 

Queen  %   Marinuthu I.  L. 

Bep.  4  Mad.  213. 
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ICZEOUTION  OF  DECBBE. 

—  Adding  to  a  Varying  a  Decree  in. 

5«ff  Mesne  Profits.  1.  6. 

HURRO      DOORGA     V.     M  AHA  RANI 

St7rut...Ii.  B.  0  I.  a.  1 ;  I. 

L.  Bep.dCal.  882. 

Gadoomonbt    V*    Hafez... I.   L. 

Bep.  8  Cal.  285. 

5#^  Execution  of  Decree.  17.  18. 

19. 19a.  19b.  19c. 

—  Adjustment  of  Decree  Out  of  G>urt — Exe- 

cution Notwithstanding. 
See  Execution  of  Decree.  10.  11. 
11a. 

Adjustment  Out  of  Court,  not  Certified — 

Execution  Notwithstanding — Suit. 

See  Bight  to  Sue.  9.  28.  24.  80. 

Patankar   v.  Devji...!.  L.Bep. 

6  Bom.  146. 

Viraraghava    v.  Subhakka...!. 

L.  Bep.  6^ad.  897. 

Chenbrakandi  v.  Thbhdyal...!* 

L.  Bep.  6  Mad.  41. 

IsHAN  Chunder  V.  Indro  Narain. 

I.  L.  Bep.  9  Cal.  788. 

—  Adjustment  Out  of  Court,  not  Certified — 

Proof  of,  to  meet  Plea  of  Limitation. 
See  Limitation.  65. 

Sham  Lal  v.  Kanahia  Lal...I.  L. 
Bep.  4  AIL  816. 

—-Against    tun   Agriculturist — Conciliator's 
Certificate — Limitation. 
See  Limitation.  6. 

Manohar  v.  GEBIAPA...L  L.  Bep. 
6  Bom.  81. 

—  Against  Agriculturist  or  his  Legal  Repre- 

sentative. 
See  Execution  of  Decree.  61. 

— -  Against  Deceased  Karnavan,  or  Father  of 
Undivided  Family. 
5^  Hindu  Law^Liability  of  Sons 
for  Debts  (^Father.  2. 

Ravi  Varma  v.  Yadayil L  L. 

Bep.  4  Mad.  228. 

—  Against  Member  of  Undivided  Hindu  Fa- 

mily— Attachment — Death  of  Judgment- 
Debtor  before  Sale. 
See  Hindu   Law  —  Alienation    of 
Ancestral  Property.  20. 

Bailur  v.  Lakshmana I.  L 

Bep.  4  Had.  302 


EXECUnOK  OF  J>^aKET^conid, 

Against  Member  of  Undivided  Hindu  Fa- 
mily —  Attachment  of  Share  during  his 
Life. 
5>«  Hindu  Law— Partition.  6. 
Ruder  v.  Hurdai...O  OaL  Bep. 

16. 

Amendment  of  Application  for— Extension 

of  Time  fixed  for* 

See  Execution  of  Decree.  26. 
— —  Appeal  from  Order  Staying, 

See  Execution  of  Decree.  82. 

Appealed  against — Limitation. 

See  Limitation.  33^  84.  85. 86. 87. 
110. 

Appeal    from   Order  for  Attachment  and 

Sale  in. 
See  Appeal— Oivil.  2. 

Pulukdharyv.Raja  Radha  Per- 

SHAD...L.  B.  8L  A.  165 ; 

L  L.  Bep.  8  Cal.  28. 

of  Appellate  Court. 

See  Execution  of  Decree.  10.  52. 

of  Appellate  Court — Limitation. 

See  Limitation.  109. 

Hulasi  V,  MAIKU...L  L.  Bep.  6 
All.  286. 

Arrest    Before    Judgment  —  Subsequent 

Arrest  in  Execution >— Period  of  Imprison- 
ment 

See  Execution  of  Decree.  40. 

Arrest,     Discharge    from  —  Subsequent 

Arrest. 
See  Execution  of  Decree.  85. 
Arrest  of  Judgment- Debtor  without  War- 
rant. 
See  Escape  foom  Cuetody.  8. 

Empress  v.  Amar  Nath...I.  L. 
Bep.  5  AU.  818. 

—  Attachment  by  Different  Courts  ^Rateable 

Distribution  of  Assets. 
See  Execution  of  Decree.  46.  46a. 

Attachment  of  Half-Pay  of  Public  Officer. 

See  Execution  of  Decree.  84. 

~  Attachment  of  Judgment  Debt 

See  Execution  of  Decree.  58. 

—  Attachment  —  Mortgagee,  Application  by, 

Jurisdiction. 
See  Execution  of  Decree.  18. 
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SZBOUTION  OF  DlSICKER-contd. 

—  Attachment  in — of  Several  Courts — Proce- 

dure. 
See  Execution-  of  Decree.  7. 

—  Attachment  of  Standing  Crops. 

Sife  Sxecation  of  Decree.  14. 

Award  Filed,  but  no  Judgment  in  Accord- 
ance therewith. 
See  Execution  of  Decree.  48. 

—  Benami  —  Application  by  Benamidar. 

See  Limitation.  117. 

Denonath' V.  Lallit...!.  L.  Bep. 
9  CaK  688. 

of  Collector  under  Act  X.  of  1859— Trans- 

fer. 
See  Execution  of  Decreoi  28. 

—  Compromise  of  Decree. 

See  Execution  of  Decree.  21.  21a. 

— —  Compromise  of  Decree  making  it  Payable 
by  Instalments — Default — Limitation. 
See  Limitation.  141. 

Sham  Karan  v.  Piari L  L. 

Bep.  6  Aa  596. 

—  Cross-Claims  under  same  Decree. 

See  Execution  of  Decree.  88. 

—  Cross-Decrees. 

5^^  Execution  of  Decree.  88. 

—  Death  of   Judgment-debtor  after  Attach- 

ment— Procedure. 
5##  Execution  of  Decree.  86. 

—  Declaratory  Decree. 

See  Execution  of  Decree.  9. 
See  Limitation.  96. 

SoMi  «•  Somaundram L  L. 

.     Bep.  6  Mad.  119. 

— -  Directing  Defendant  to  Remove  Wall. 
See  Execution  of  Decree.  25. 

—  Duty  of  Court  Executing  Decree. 

5m  Execution  of  Decree.    17.  18. 

19. 19a.  19b.  19c. 
&f  Mesne  Profits.  1.  6. 

HURRO    Doorga    v.    Maharani 

SURUT...L.  B.  9  L  A.  1;  I. 

L.  Bep.  8  Cal.  882. 

Jadoomoney  v.  Hafez 1,  L. 

Bep.  8  Cal.  296. 

— *-  Equitable  Principles,  Application  of,  in. 
See  Execution  of  Decree.  15. 


EXEOUTIOir  OF  DEO'BEB^conid'. 

Formal  or  Symbolical  Possession,  Effect 

of.. 
See  Limitation.  84b. 

DoYAJMDHi  V.  Kklm 11  OaU 

Bep.  895t 

—  Instalment  Decree — Arrest. 

See  Execution  of  Decree.  27. 

—  Joint  Decree — Application  for  Partial  Exe- 

cution— Limitation. 
See  Limitation.  80.  81.  81a. 

PONNAMPILATH  V.  PoNNUMPILATH. 

L  L.  Bep.  8  Mad.  79. 

Collector  of  Shahjahanpur  v. 

SURJAN...L  L.  Bep.  4  AIL  72. 

MoHUN  V.  MOHBSH...L.  L.  Bep. 

9  Cal.  568. 

—  Joint  Decree  —  Mierger. 

See  Execution  of  Decree.  d8.  81. 

—  Joint  Decree  —  Payment  out  of  Court  ta 

One    of    several    Joint    Decree-holders, 
Effect  of. 
See  Execution  of  Decree.  44. 

—  Judgment  Debt,  Attachment  of. 

See  Execution  of  Decree.  58. 

Limitation  for  —  against  an  Agriculturist. 

See  Limitation.  5. 

Manohar  v.   Gebiapa L    Ii, 

Bep.  6  Bom.  81. 

—  Limitation  for  —  Appealed  against. 

See  Limitation.  88.  84.  85.   86, 
87. 110. 

—  Limitation  for— of  Appellate  Court. 

See  Limitation.  109. 

HuLAsi  V.  Maiku L  L.  Bep. 

5  AIL  280. 

Limitation  for  —  Application   for  —  after 

Withdrawal    of  Prior  Application   with 
Leave  to  File  a  Fresh  one. 
See  Limitation.  27. 

PlRJADB  V.    PIRJADB...L  L.  Bop. 

6  Bom.  681. 

—  Limitation  for— of  High  Court. 

See  Limitation.  10. 

MAYABHAI    v.    TR2BHUVANDAS...I. 

L.  Bep.  6  Bom.  258. 
-^  Limitation  for— Injunction— Stay  of  Exe- 
cution. 
S^e  Limitation.  90. 

LuTFUL  V.  Shumbudin L  L. 

Bep.  8  CaL  248. 
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EXECUTION  07  DSORBE— f<m/i/. 

»—  Limitation  for — for  Mesne  Profits. 
See  Execution  of  Decree.  89* 
See  Limitation.  82. 

Hem  Chundrr  v.  Brojo I.  L. 

Bep.  8  Cal.  89. 

•— •  Limitation  for — or  Order  of  Privy  Council. 
See  Limitation.  79.  79a. 

LucHMUN  V.  KiSHUN  ..1,  L.  Rop. 

8  CaL  218 ;  10  CaL  Bep. 

425. 

Bhooboona  v.  Jobra)...11  CaL 

Bep.  277. 

—  Limitation  — Objection  not  raised  before 

Sale. 
See  Execution  of  Decree.  41. 

—  Limitation  for — Passed  before  Act  IX,  of 

1871. 
See  Limitation.  8. 

MuNGAL  Pbrshad  V.  Girjakhant. 
L.  B.  8  L  A.  128;   1.  L. 
.  Bep.  8  CaL  51. 
See  Bet  Judicata.  8. 

MaNJUNATH  v.  VENKATESH...L  Ij. 

Bep.'B  Bom.  54. 

^—  Limitation  for— Passed  before  Act  X.  of 

1877. 
See  Limitation.  10.  11.   12.    18a. 

12b.  12c. 
See  Execution  of  Decree.  89.  41. 

^-^  Limitation  for — Payable  by  Instalments. 
See  Limitation.  107. 

Janki  Prasad  v.  Ghulam  Ali...L 
L.  Bep.  5  AIL  201. 

— —  Limitation  for — for  Rent  Less  than  Rs.  100. 
See  Limitation.  99. 

Bholanath  v.  Nurendro L 

L.  Bep.  9  Cal.  880. 

•—  Limitation — Step  in  Aid  of. 

See  Limitation.  8a.  26.  27. 28.  29. 
80.  81.  82.  88. 48.  48a.  114. 
121. 122. 128. 

—  Material  Irregularity. 

See  Execution  of  Decree.  22. 

—  for  Mesne  Profits — Interest  not  Awarded 

cannot  be  Given  in. 

See  Limitation.  85. 

KisHEN«>.  Collector  of  Allaha. 
BAD  ..I.L.  Bep.  4  AIL  187. 


EXECXJTIOK  OF  DECBEE— r<m/<f. 

—  for  Mesne  Profits — Limitation. 

See  Execution  of  Decree.  89. 
See  Limitation.  82. 

Hem  Chunder  v.   Brojo  Soon- 
DERY...L  L.  Bep.  8  CaL  89. 

Money  Decree,  Purchaser  with  Notice  of 

Mortgage,  Subsequently  Purchasing  Mort- 
gage Decree. 
See  Execution  of  Decree.  88. 

on  Mortgage  of  Lands  in  different  Districts. 

See  Execution  of  Decree.  29. 

— ^  on  Mortgage  Limited  to  Mortgaged  Pro- 
perty. 
See  Execution  of  Decree.  88. 

Obtained  by  Minor — Limitation- 
s'^ Limitation.  89. 

MONMOHUN    V.    GUNGA L     L. 

Bep.  9  CaL  181. 

Obstruction  to— by  Person  Jointly   Inter- 
ested with  Judgment  Debtor. 
See  Execution  of  Decree.  20. 

or  Order  of  the  Privy  Council. 

See  Execution  of  Decree.  81. 
See  Limitation.  79. 

LucHMUN  V.  K1SHUN...L  L.Bep. 
8  Cal.  218. 

or  Order  of  Privy  Council — Procedure. 

See  Execution  of  Decree.  81. 

against  Partnership — Attachment   of   Pri- 
vate Property  of  Partner. 
See  Appeal— CiviL  18. 

Abdul  v.  Muhammad L  L. 

Bep.  4  AIL  190. 
- —  Payable   by    Instalments,  whole    to  Fall 
Due  on  Default — Waiver. 
See  Limitation.  64.  64a.  64b.  66. 
107. 

— "  Payment  out  of  Court  to  One  of  Several 
Joint  Decree-Holders  and  Certified,  Effect 
of. 
See  Execution  of  Decree.  44. 

Period  of  Imprisonment  under  Arrest  in. 

See  Execution  of  Decree.  49. 

for  Possession  on  Default  of  Payment  of 

Instalments. 
See  Limitation.  66. 

Ugrah  v.   Lagaumani L  L. 

Bep.  4  AU.  83. 
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EZECUTIOK  OF  'DECREE-^contd, 

^—  on  Prior  Mortgage  after  Sale  in  Execution 
of  Decree  on  Subsequent  Mortgage. 
See  Execution  of  Decree.  46. 
See  Right  to  Sue.  87. 

Jagat  Narain  v.  Dhundhey...!. 
L.  Bep.  5  AIL  566. 

— -  Questions  Determinable  in. 

See  Execution  of  Decree.  8. 
S»  Bight  to  Sue.  10.  11.  Ua.  lib. 
82.93. 

—  Rateable  Distribution  of  Assets. 

See  Execution  of  Decree.  1.  8.  4.  5. 
6.  6a.  46. 46a. 

Rateable  Distribution  of  Assets — Attach- 

ments  by  Inferior  and  Superior  Courts. 
5^^  Execution  (^Decree.  46.  46a. 

-^—Rateable  Distribution  of  Assets — Money 
Paid  by  Judgement- Debtor  in  Satisfaction. 
See  Execution  of  Decree.  6. 

—  Rateable  Distribution  of  Assets— Purchase 

by  One  of  Several  Competing  Decree- 
holders  at  Execution  Sale. 

See  Execution  of  Decree.  4.  6. 

*-—  Rateable  Distribution  of  Assets — Unascer- 
tained  Mesne  Profits,  Holder  of  Decree 
for,  when  Entitled  to. 
See  Execution  of  Decree.  4. 

—  for  Redemption   Barred  by   Limitation — 

Fresh  Suit  to  Redeem. 
See  Mortgage.  18. 

Anrudh  v.  Shbo  Prasad  ..I.  L. 
Bep.  4  AIL  481. 

— -  Relief  Obtainable  in — Separate  Suit. 

See  Bight  to  Sue.  10.  11. 11a.  lib. 
22.88. 

*-—  for  Rent  Payable  by  Instalments— Limita- 
tion. 
See  Limitation.  180. 

Mamtazul  v.  Nirbhai L  L. 

Bep.  9  CaL  711. 

-—  against  Representarive  of  Deceased— Sale 
of  Representative's  Private  Property. 
Sff  Bight  to  Sue.  lib. 

Arunadhi  V,  Natesha L  L. 

Bep.  6  Mad.  891. 

— —  by  Representative  of  Deceased  Judgment. 
Creditor— Certificate  to  Collect  Debts. 
See  Execution  of  Decree.  89. 


EXECUTION  OF  JiEGKEE-contiL 

—  Res  J  udicata. 
See  Limitation.  8.  79a. 

Mungal  Pershad  v.  Girja  Kant. 

L.  B.  8  L  A.  128 ;  I.  L. 

Bep.  8  Cal.  61. 

Bhooboona  v.  Jobra]...11  CaL 

Bep.  277. 

See  Bet  Judicata.  8.  8a.  11. 

Manjunath  v^ Venkatesh  ..I.  Ii. 

Bep.  6  Bom.  64. 

Bandby  o.  Romesh  Chunder. 

I.  L.  Bep.  9  Cal.  65. 

Muhammad  v.  Debi  Din. ..I.  L. 

Bep.  4  AIL  420. 

—  for  Sale  of  Mortgaged  Property  Transferred 
to  Collector  for  Execution  —  Powers  of 
Collector. 

See  Execution  of  Decree.  42. 

—  Satisfaction  of  Decree  out  of  Court — Exe- 
cution Notwithstanding. 

See  Execution  of  Decree.  10,  11. 
See  Bight  to  Sue.  9. 

Patankar  V,  Devji  ...  I.  L.  Bep. 
6  Bom.  146. 

—  Satisfaction  of  Decree  out  of  Court,  Un- 
certified— Execution  Notwithstanding. 

See  Bight  to  Sue.  28.  24.  80. 

ViRARAGHAVA  V,  SUBBAKA...!.   Is* 

Bep.  6  Mad.  897. 

Chbmbrakandi  v.  Themdyal...!* 

L.  Bep.  6.  Mad.  1. 

IsHAN  Chunder  V.  Indro  Narain. 

I.  L.  Bep.  9  CaL  788. 

—  Satisfaction  of  Decree  out  of  Court  not  Certi- 
fied, Proof  of  to  meet  Plea  of  Limitation. 

See  Limitation.  65. 

Sham  Lal  v.  Kanahia  Lal...I.Ii. 
Bep.  4  AIL  816. 

—  Setting  Aside  Sale  in— Notice  to  Judg- 
ment-Debtor. 

See  Execution  of  Decree.  87. 

—  Simultaneous  Process  against  Person  and 
Property— Appeal. 

See  Execution  of  Decree.  40. 

—  Simultaneous    Execution    in  several  Dis- 

tricts. 
See  Execution  of  Decree.  19b« 

—  of  Small  Cause   Court,  Mdussil,  against 
Standing  Trees. 

Sf0  Bxecation  of  Decree.  6Q> 
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'         Standing  Crops,  Attachment  of. 

See  Execution  of  Decree.  14. 
•7—  Stay  of. 

See  Stay  of  Execution. 

—  Stay  of — Grounds  for. 

See  Execution  of  Decree.  13. 

—  Stay  of — Appeal  from  Order  for. 

See  Execution  of  Decree.  82. 

—  Stay  of — Limitation. 

See  Limitation.  90. 

LuTFUL  V.   Shumbudin I.  L. 

Bep.BCal.248. 

—  Step  in  Aid  of. 

See  Limitation.  8a.  96.  27.28.  29. 
30.  81.  32.  88.  48.  48a.  114. 
121. 122. 128. 

—  Striking  Execution   Proceeding  off  File, 

Effect  of. 
See  Execution  of  Decree.  89. 
See  Limitation.  8. 

MUNGAL  PeRSHAD  V.  GiRJA  KaNT. 

L.B.8LA.28;  I.L.Bep. 
8  Cal.  51. 

—  against  Surety. 

See  Execution  of  Decree.  24. 

—  Symbolical  Possession  —  Judgment-Debtor 

Continuing  in  Possession. 
See  Eight  to  Sue.  17. 

GoPAL  V.  Than  Singh L  L. 

Bep.  4  AIL  184. 

—Transfer  to  Collector  of  Decree  for  Sale  of 
Mortgaged  Property  —  Powers  of  Collec- 
tor. 
See  Execution  of  Decree.  42. 

—  Transfer  of  Decree  of  Collector  under  Act 

X.  of  1859. 
See  Execution  of  Decree.  28. 

—  Transfer  of  Decree — Power  of  Court  to 

which  Decree  Transferred    to    consider 
whether  Decree  Barred  by  Limitation. 
See  Execution  of  Decree.  16. 

1.  —  Rateable  Distribution  of  Sale  Pro- 
ceeds—Act X.  of  1877,  i  295.]  The  purchase- 
money  of  an  estate  sold  in  execution  of  a  decree 
becomes  an  '  asset  realized'  within  the  meaning 
of  i  29s  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  ^^^^  ^®  ^te  00  which  it  is  paid  into 
Court,  and  not  merely  from  the  date  of  the  con- 
firmation of  the  sale.    Such  purchase  money 
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would  therefore  only  be  available  for  rateable 
distribution  among  such  decree-holders  as  have 
applied  for  execution  before  the  date  of  its 
payment  into  Court.  Vishvanath  Mahbsh- 
VAR  V.  Virchand  Panachand...L  L.  Bep.  6 
Bom.  16,  1881.     Kemball  and  Pinhey,  ]]- 

2. Act,  X.  of  1877,  f  230  —  '*  Passing 

of  the  Act''—''  Granted:''^  The  words  «*  passing 
of  the  Act"  in  S  230  of  the  Civil  Procedure  Code, 
Act  X.  of  1 8771  have  reference  to  the  date  when 
that  Act  came  into  force,  and  not  to  the  date 
when  it  received  the  assent  of  the  Governor 
General  in  Council. 

Where  an  application  for  execution  under 
that  section  is  rejected  because  it  fs  informal, 
a  subsequent  regular  and  formal  application  is 
not  prohibited  by  its  provision.  The  expression 
"  granted"  in  the  3rd  paragraph  to  that  section 
is  equivalent  to  the  term  *'  admitted"  as  used  in 

S  245.     DeWAN  AlI  v.  SorOSHIBALA  DABEE...L 

L.  Rep.  8  Cal.  297, 1881 ;  10  CaL  Bep.  111. 

Morris  and  Prinsep,  JJ. 
In  Damodabdas  Haridas  v.  Utam- 

CHAND     SAVAICHAND...L     L. 

Bep.  7  Bom.  214. 

Westropp,  C.J.,  and  PinJuy,  J.,  ruled  directly 
opposite  to  the  first  ruling  above. 

8. Rateable  Distribution  of  Assets — Act 

X.  ofiS'Jjt  a  295,  622.]  To  entitle  a  decree- 
holder  to  a  rateable  distribution,  under  f  295  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  of 
assets  realized  by  another  decree-holder  in  exe- 
cution of  his  decree,  his  application  for  exe- 
cution must  not  only  have  been  made  before, 
but  must  be  actually  on  the  file  and  pending  at 
the  time  when  such  assets  were  realized. 

Where  a  rateable  distribution  was  ordered 
among  decree -holders  whose  application  had 
been  struck  off  the  file  prior  to  the  realization 
of  the  assets,  the  High  Court  entertained  an 
application  under  f  622  of  the  Civil  Procedure 
Code,  and  set  aside  the  order.    Tiruchittam- 

BALA  ChBTTI  v.    SHESHAyYANGAR...L   L.  Bep. 

4  Mad.  888, 1881.  Turner,  C.J.,  and 
Kindersley,  J. 

4. Rateable  Distribution  of  Assets^ 

Act  X.  of  1877,  ^S  294,  TgS—CompetUff  Decree- 
holders^  Purchase  at  Execution  Sale , by  One  of 
Several — Unascertained  Mesne  Profits ^  Holder  of 
Decree  for,"]    Section  295  oC  the  Civil  Procedure 
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Code,  Act  X.  of  1877,  entitles  all  holders  of 
decrees  for  money,  who,  prior  to  realization, 
have  applied  to  the  Court  holding  the  assets 
for  execution  of  their  decrees,  and  have  not  ob- 
tained satisfaction,  to  share  in  the  distribution. 

The  holder  of  a  decree  for  unascertained 
mesne  profits,  who  has  prior  to  the  realization  of 
assets  in  execution  of  a  decree  of  another 
decree-holder,  applied  to  the  Court  to  ascertain 
the  amount  thereof,  and  to  attach  immovable 
property  of  the  judgment- debtor  under  ^  255, 
comes  within  the  purview  of  f  295,  and  is  entitled 
to  share  rateably  in  the  assets  realized. 

Where  there  are  competing  decree-holders, 
one  of  whom  has  been  permitted  to  bid  for  and 
purchase  the  property  sold  in  execution,  $  294 
most  be  read  with  $  295,  and  to  give  effect  to 
both  sections,  the  receipt  to  be  given  by  the 
purchasing  decree-holder  can  only  be  accepted 
for  so  much  of  the  judgment-debt  as  the  assets 
applicable  to  its  discharge  may  suffice  to  satisfy. 

ViRARAGAVA  AyYANGAR  V.    VaRADA    AyYANGAR. 

I.  L.  Bep.  5  Mad.  128, 1882.  Turner,  C.J., 
and  M.  Ayyar,  J. 

6. Act X.ofiB'j'j.i  29s— Assets  Realised 

hy  Sale  or  otherwise,  Rateable  Distribution — 
Money  paid  by  Judgment-Debtor  in  Satisfaction 
of  Decree.']  Money  paid  by  a  judgment-debtor 
under  arrest,  in  satisfaction  of  the  decree  against 
him,  is  not  assets  realized  by  sale  or  otherwise, 
under  f  295  of  the  Civil  Procedure  Code,  Act  X. 
of  1877. 

That  section  must  be  read  as  if  the  words  "  from 
the  property  of  the  judgment-debtor"  were 
inserted  after  the   word   "realized."     Pursho- 

TAMDASS     TRIBHOVANDASS    V.     MaHANANT   SU- 

RAjBHARTHi  Haribharthi...!.  L.  Rop.  6  Bom. 
588,1882.    Sargent^C.].,  smd  Melvill,  J. 

6. Act  X.  </ 1 877,  $  ^  294,  agS—Purchase 

by  Decree-holder  —  Rateable  Distribution  of 
Assets.']  Section  294  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  must  be  taken  as  subject 
to  the  provisions  of  S  295  in  cases  in  which 
there  are  competing  decree-holders  who  have 
applied  for  execution,  so  that  a  decree-holder, 
who  has  been  permitted  under  the  former  section 
to  purchase  the  property  in  execution  of  his  own 
decree,  must  share  the  proceeds  of  the  sale  rate- 
ably  with  such  competing  decree- holder,  and 
will  not  be  allowed  to  set  off  the  purchase-money 
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against  the  amount  due  to  him  on  his  decree* 

Shrinivas  v.  Radhabai...!.  L.  Rep.  6  Bonu 

670,  1882.     Melvill  and  N,  Harridas,  JJ. 

6a.  —  Rateable  Distribution  of  Assets — 
Act  X.  of  1877,  S  295.]  When  assets  have  been 
realized  by  sale  or  otherwise  in  execution  of  a 
decree,  and  more  persons  than  one  have,  prior 
to  the  realization,  applied  to  the  Court  by  which 
such  assets  are  held,  for  execution  of  decree  for 
money  against  the  same  judgment-debtor ,  the 
assets  must  be  divided  among  them,  though 
the  decrees  under  which  they  claim  may  not  be 
against  the  same  persons. 

Thus  where  one  decree  is  against  ^4.,  and 
another  against  A.  and  B.,  and  both  decree- 
holders  apply  for  execution  against  i4.,  and  exe- 
cution is  taken  out  and  assets  realized  in  one 
case  only,  both  decree-holders  would  be  en- 
titled to  a  rateable  share  of  the  assets.  Shum- 
bhoo  Nath  Paddan  v.  Luckynath  DBY...I.L. 
Rep.  9    Cal.    020,  1888.     Garth,  C.J..  and 

Mitter,  J. 

7. Attachment  in  Execution  of  Decrees 

of  Several  Courts^  Act  X.  of  1 877,  $  295.]  When 
several  decrees  of  different  Courts  are  out 
against  a  judgment-debtor,  and  his  immovable 
property  has  been  attached  in  pursuance  of 
them,  the  law  contemplates,  no  matter  whe- 
ther such  Courts  be  of  the  same  or  different 
grades,  that  one  Court  and  one  Court  only  shall 
have  the  power  of  deciding  objections  to  the 
attachments;  of  determining  claims  made  to  the 
property  ;  of  ordering  the  sale  thereof,  and  of 
receiving  the  proceeds,  .and  of  providing  for 
their  distribution  under  f  295  of  the  Civil  Pro- 
cedure Code,  Act  X.  of  1877.  Where  the  Courts 
are  of  different  grades,  the  one  on  which  this 
duty  devolves  is  that  of  the  highest  grade; 
where  they  are  of  the  same  grade,  that  which 
first  effectuated  the  attachment. 

Where,  therefore,  a  judgment-debtor's  immov- 
able property  was  attached  in  execution  of 
several  decrees,  one  being  a  decree  of  a  Mun- 
siff  and  the  rest  being  decrees  of  a  Subordinate 
Judge,  and  the  Subordinate  Judge  postponed  the 
sale,  but  the  Munsiff  refused  to  do  so,  and  the 
property  was  sold  in  execution  of  the  Munsiffs 
decree  :— 

Held,  that  the  sale  was  void  as  having  been 
made  in  pursuance  of  an  order  of  a  Court  that 
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had  no  jurisdiction  to  direct  it.  Badri  Prasad 
V.  Saran  ALI...I.  L.  Bep.  4  AU.  859,  1882. 

Straight  and  Tyrrell^  JJ. 

—  Questions  Determinable  in — Separate 
Suit.}  Where  a  decree  directed  certain  lands 
to  be  taken  from  the  first  defendant,  and  put 
into  the  plaintiffs  possession  for  a  term,  and  the 
assignees  of  the  second  defendant  put  in  a 
claim  to  certain  land  delivered  to  the  plaintiff 
under  the  decree : — 

Held,  that  an  objection  by  the  first  defendant 
to  the  claim  was  a  matter  to  be  determined  in 
the  execution  proceedings,  and  not  by  a  separate 
suit.  Rahiman  Khan  Samoji  Sahib  v.  Patcha 
MiYAH..  I.  L.  Bep.  4  Mad.  285,  1881. 
Turner,  C.J.,  and  Af,  Ayyar,  J. 

0.  ^—  Declaratory  Decree  —  Periodically 
Recurring  Right^  Held^  that  a  decree  direct- 
ing that  the  sacred  rice  allowed  daily  and  on 
important  occasions  in  a  certain  pagoda  to  a 
certain  temple, as  mentioned  in  the  plaint,  should 
be  given  from  time  to  time  to  the  plaintiffs,  is 
not  susceptible  of  execution  as  to  amounts  of 
rice  as  money  declared  to  accrue  due  from  time 
to  time  at  periods  subsequent  to  the  decree. 

What  was  intended  by  the  decree  was  to 
declare  in  favour  of  the  decree-holder  a  con- 
stantly-recurring right  which  would  give  rise  to 
an  action  for  damages  on  the  violation  of  it  by 
the  judgment-debtors,  Sri  Krishna  Tata 
Chariar  9.  SiNGARA  Chariar...!.  L.  Bep.  4 
Mad.  219, 1881.    Innes  and  Keman,  J  J. 

10.  —  Fraudulent  —  Payment  out  of 
Court  not  Certified— Act  X,  of  1877,  SS  258  and 
643.]  Where  the  provisions  of  S  258  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  have  not 
been  complied  with,  a  Civil  Court  is  not  debarred 
from  admitting  evidence  that  the  decree  has 
been  satisfied  out  of  Court,  for  the  purpose  of 
an  investigation  with  a  view  to  sending  the 
judgment-creditor  to   a  magistrate  under  S  643. 

The  Queen  v.  Mutturauan  Chettx I.  L. 

Bep.  4  Mad.  825,  1881.    Keman  and  M. 

^yy<^»  JJ- 

11. Adjustment  not  Certified— Act  X, 

of  1877,  §  258.]  An  adjustment  of  a  decree  not 
certified  to  the  Court  by  either  party  within  the 
time  limited  by  law,  cannot  be  recognized  as  a 
bar    to    execution.    Chedumbara     Pillai    v. 

Ratna  Ammal I.  L.  Bep.  3  Mad.  118, 

1881.    Innes  and  JCernan,  JJ. 
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lla.  ^—  Uncertified  Adjustment  of  Decree 
-^Act  X  of  1877,  ^  258.]  The  expression  '*  any 
Court"  in  $  258  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  has  reference  to  Courts  executing 
!  decrees,  and  not  to  a  Court  entertaining  a 
I  separate  suit,  and  does  not  prevent  a  Civil 
Court,  in  a  suit  by  a  plaintiff  to  establish  his 
right  to  property  attached  in  execution  of  a 
decree,  and  for  the  removal  of  the  attachment, 
on  the  ground  that  the  decree  in  execution  of 
which  the  attachment  was  laid  on,  had  been 
adjusted  out  of  Court,  from  determining,  as  be- 
tween the  plaintiff  and  the  decree-holder,  the 
question  whether  the  decree  had  been  adjusted 
or  not,  notwithstanding  that  the  adjustment  has 
not  been  certified  to  the  Court.  Sita  Ram  v. 
Mahipat  (1.  L.  R.  3  All  533),  and  Shadi  v. 
Ganga  Sahai   (I.   L.   R.  3   All.  538)   followed 

Tegh  Singh  v.  Amin  Chand I.  L.   Bep. 

5  All.   269,1888.   Straight  and   Brodhurst, 

JJ. 

12. Act  X.  of  1877,  ♦  2^0— Act  XII,  of 

1879 — Construction  of  Statute  Relating  to  Pro- 
cedure--Act  I.  of  1868,  f  6.]  The  judgment- 
creditor,  in  July  1878,  obtained  under  ^  230  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  a 
warrant  for  the  delivery  to  him  of  certain  land 
in  execution  of  a  decree  obtained  by  him.  The 
warrant  being  incorrect  the  judgment-creditor 
applied  for  and  obtained  its  return  in  order  to 
have  it  corrected,  and  the  original  application 
for  execution  was  dismissed  in  September  1878. 
In  June  1879  another  application  ;for  execu- 
tion was  made  by  the  judgment-creditor,  which 
was  not  heard  until  the  amending  Act  XII.  of 
1870  came  into  force : — 

Heldf  that  $  230  was  part  of  procedure,  and 
subject  to  the  general  rule  of  interpretation  of 
statutes  relating  to  procedure.  That  rule  is 
stated  in  Wright  v.  Hale  (4  H.  and  N.  227),  the 
canon  of  decision  in  which  is  that  when  an 
enactment  is  to  take  away  a  right,  it  prima  facix 
does  not  apply  to  existing  rights ;  but  when  it 
deals  with  procedure  only,  it  applies  to  all 
actions,  pending  as  well  as  future. 

The  matter  in  question  being  merely  matter 
of  procedure,  the  Code,  as  amended,  was  the 
law  to  be  applied.  The  repealed  part  of  S  ^y^ 
had  no  legal  existence  when  the  application 
was  disposed  of.  The  provision  of  (  6  of  the 
General  Clauses  Act  I.  of  1868  opposed  no  ob- 
stacle, as  it  only  provides  that  proceedings  already 
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commenced  under  an  Act  shall  not  be  affected 
by  the  repeal  of  the  Act.  That  provision  does 
not  relate  to  procedure.  The  proceeding  may 
go  on,  but  the  procedure  may  be  different. 

The  defendant  had  not  at  the  time  of  the  passing 
of  Act  XII.  of  1879  any  vested  right  to  be  free 
from  the  execution  of  the  decree  because  the 
plaintiff  might  not  have  used  due  diligence. 

But  held,  also,  that  the  judgment-creditor 
had  not  been  guilty  of  any  want  of  due  dili- 
gence within  the  meaning  of  ^  230  as  it  origin* 
ally  stood. 

That  section,  as  it  originally  stood,  was  in- 
tended to  apply  to  cases  where  an  execution 
was  partly  executed,  and  where  the  plaintiff 
neglected  to  execute  the  decree  completely 
when  he  had  the  power  to  do  so.  Papa  Sas- 
TRiAL  V.  Anuntarama  Sastrial...!.  L.  Rep.  8 
Had.  98, 1880.    ITernan  and  Forbes,  JJ. 

13.  '  yurisdiction — Subject -matter  in 
Dispute  —  Attachment — Mortgage — Application 
by  Mortgagee^ Insolvency— Stay  of  Execution,] 
The  plaintiff  having  obtained  a  decree  against 
A,  and  B.  for  Rs.  165.11-0  in  the  Court  of  the 
First  Class  Subordinate  Judge  at  Satara,  appli- 
ed for  execution  against  the  person  of  ^.  On 
A's  applying  to  be  declared  an  insolvent  under 
S  344  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  the  plaintiff  asked  to  have  his  application 
for  execution  struck  off,  and  the  decree  sent  for 
execution  to  the  Subordinate  Judge  of  Vita. 
The  Satara  Court  accordingly  sent  the  decree  to 
the  Vita  Court,  and  granted  the  plaintiff  a  cer- 
tificate under  ^  223  and  224  of  the  Code,  and 
informed  the  Vita  Court  of  the  pendency  of  the 
insolvency  proceeding  in  respect  of  i4.  The  Vita 
Court  having  attached  certain  property  belong- 
ing to  A,  and  ^.,  one  C.  appeared  and  claimed 
a  mortgage  on  it  for  Rs.  9,415-3-8  : — 

Held,  istt  that  the  Vita  Court  had  jurisdic- 
tion to  inquire  into  the  validity  of  the  alleged 
mortgage,  that  inquiry  being  only  collateral  to 
the  main  question  before  the  Court,  vi«.,  the  right 
and  manner  of  attachment  and  sale  of  the  attach- 
ed property,  such  attachment  and  sdle  being 
in  respect  of  a  decree  for  less  than  Rs.  5,000. 

2ndly,  thsLt  the  execution  in  the  Vita  Court 
against   A.  should  be  stayed   pending  the  en- 
quiry  in   the  Satara  Court  into  his  right  to  be 
dealt  with  as  an  insolvent. 
25 
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3rdly,  that   there   was  no  reason  for  staying 

proceedings  in  the  Vita  Court  against  B.   Vishnu 

DiKSHiT  V,  Narsingrav...!.  L.  Rep.  6  Bom. 

584,  1882.   Westropp,  C.J.,  and  Pinhey,  J. 

S.  C.  under  Jurisdiction.  11. 

14. Act  XVII,  of  1879,  §  iz—Standing 

Crops— Immovable  Property :\  Standing  crops 
are  immovable  property  within  the  meaning  of 
S  22  of  the  Dehkhan  Agriculturists'  Relief  Act 
XVII.  of  1879,  as  well  as  under  the  Code  of 
Civil  Procedure,  and  are  not  liable  to  attachment 
and  sale  in  execution  of  money-decrees,  unless 
specifically  pledged.  Sadu  -o.  Sambhu...!.  L. 
Bep.  6  Bom.  692,  1882.    Sargent,  C.J.,   and 

Melvill,  J. 

16. Equity,   Justice    and    Good  Con- 

science^Purchase  by  Decree^holde/s  Brother  at 
Low  Price  Owing  to  Decree— Application  for 
Arrest  of  Judgment-Debtor  J]  The  Court  is  not 
debarred  from  applying  equitable  principles  to 
the  questions  that  arise  in  proceedings  relating  to 
the  execution  of  decrees,  and  will  not,  therefore, 
order  the  arrest  of  a  judgment-debtor  upon 
the  application  of  his  judgment-creditor  holding 
a  decree  on  a  mortgage  which  directs  the  sale 
of  the  mortgaged  property,  when  such  property 
has  already  been  sold  to  the  judgment-credi- 
tor's brother  at  another  execution  sale  at  a  very 
low  price  in  consequence  of  the  existence  of  the 
mortgage-decree.  Wali  Muhammad  v.  Turab 
ALI...I.  L.  Rep.  4  All.  407,  1882.  Straight 
and  Mahmood,  JJ. 

16. Transfer  of  Decree^Pdwer  of  Court 

to  which  Decree  Transferred  to  Consider  Whether 
Decree  Barred  by  Limitation—Act  X.  of  1877,  § 
^39']  On  an  application  for  execution  of  a 
decree  made  to  the  Court  to  which  it  had  been 
transferred  for  execution,  the  judgment-debtor 
objected  (inter  alia),  that  execution  was  barred 
by  limitation,  and  that  the  account  was  incor- 
rectly stated  in  the  sale  proclamation.  The 
Judge  considered  that  he  had  no  jurisdiction  to 
go  into  either  of  these  questions,  but  on  the 
special  application  of  the  judgment. debtor,  gave 
him  a  month's  time  to  apply  to  the  Court  which 
passed  the  decree  with  reference  to  those 
objections.  Instead  of  making  such  application, 
the  judgment-debtor  appealed,  contending  that 
the  view  taken  by  the  lower  Court  was  opposed 
to  Leake  v.  Daniel  (Beng.  L.  R.  Sup.  Vol. 
970  ;  10  W.  R.  (F.  B.),  ID).    The  High  Court 
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said —  "  It  seems  to  us  that  the  District  Judge  19a. Duty  of  Couri  Executing  Decree*^ 

was  not  right  in  holding  that  he  had  no  jurisdic-  I  A.,  one  of  several  joint  judgment-debtors  under 
tion  to  entertain  these  objections.  Under  the  a  decree  passed  in  t866|  paid  the  judgment-cre- 
Full  Bench  decision,  no  doubt,  the  Court  to  ditors  a  certain  sum  claimed  by  them  in  execu- 
which  the  decree  is  transferred  may  entertain  tion  thereof  as  mesne  profits,  and  then  sued  his 
objections  like  the  present;  but  it  is  not  laid  co-debtors  for  contribution  and  recovered  a 
down  by  the  Full  Bench  decision  that  the  Court  ]  decree  in  1878.  On  a  subsequent  application 
cannot  refer  the  objector  to  the  Court  which  by  the  decree-holders  of  1866  for  further  execu- 
passed  the  decree.  Under  f  239  of  the  Civil  \  tion  for  mesne  profits,  it  was  decided  that  no 
Procedure  Code,  Act  X.  of  1877,  the  Court  to  '  mesne  profits  were  recoverable  under  that  de- 
which  a  decree  is  transferred  may  refer  the  '  cree.  On  an  application  by  A.  for  execution  of 
objector  to  the  Court  which  passed  the  decree"  ;  <  the  decree  obtained  by  him  in  1878  : — 
and  in  this  case  the  proper  order  to  have  made  |  Held,  that  it  was  not  competent  for  the  Court 
would    have   been    to    postpone    the    execution  1  to  which  the   application   was   made,   to   refusje 


proceeding  under  $  239,  and  allow  the  judg- 
ment.debtor  sufficient  time  to  apply  to  the  Court 
which  passed  the  decree  to  entertain  and  ad- 
judicate on  these  objections. 


execution.     It  had  no  power  to  go  behind  the 

decree  for  the  purpose  of  entertaining  equitable 

considerations,  which  appeared  to  render  further 

execution  of  it  unfair  or  improper.     Ramphal 

Tu  •      T     J  u-        J-  xi.  Rai  T>.  Ram  Baran  RAI...I.  L.  Kep.  6  All.  63. 

Their    Lordships,   disapprovmg    the     course  .  *i.  **^i/.  ««.**.  c»o , 

adopted  by  the  appellants  in  appealing,  allowed  ^^^'     Straight  and  Mahmood,  JJ. 

them  fifteen  days'  time  within  which  to  apply  to  j  19b. Form  of  Decree  —  Duty  of  Court 

the    Court   which    made    the  decree,  but  madel  Executing  ^  Adding  to  or   Varying  —  Simul- 

them  pay  the  respondent's  costs  of  the  appeal,    taneous  Execution,']     It  is  the  duty  of  the  judg- 

Jassooda  Koer  v.  The  Land  Mortgage  Bank  |  ment-debtor  as  well  as  of  the  decree-holder   to 

OF  India. ..I.  L.  Rep.  8  Cal.  916,  1832  ;    11  !  see  that  the  decree  is  properly  drawn   up;  and 

Cal.  Bep.  348.     Mitter  and  Maclean,  J  J.  j  if  he  does  not  do  so,  the  Court  will  execute    it 

according  to  its  terms. 


17.  Duty    of    Court     Executing,"]     A 

Court  executing  a  decree  cannot  refuse  execu- 
tion in  a  case  where  no  fraud  is  suggested  on 
the  ground  that  the  plaintiff  was  improperly 
allowed  to  institute  the  suit.  Subbramanian 
Pattar  v.  Panjamma  Ku.vjiamma  ..I,  L.  Hep. 
4  Mad.  324,   1881.     Turner,  C.J.,  and  Kin- 

dersley,  j. 

18. Duty  of  Court  Executing  Decree- 
Construction  of  Decree.]  The  Court  executing 
a  decree  cannot  go  into  the  question  of  what 
the  decree  means  beyond  what  it  plainly  says. 
KoMBi  V,  Lakshmi  ,.I.  L.  Rop.  6  Mad.  201, 
1882.  Innes  and  .1/.  Ayyary  J  J. 
S.  C.  under  Malabar  Law.  15. 

19'  ^«0'  of  Court  Executing  Decree 

of  Appellate  Court —Amendment.  ]  The  decree 
of  the  Court  of  last  instance  is  the  only  decree 
capable  of  execution,  and  the  specifications  of 
the  decrees  of  the  lower  Court  or  Courts  as  such 
cannot  be  referred  to  and  applied  by  the  Court 
executing  the  decree.  Shohrat  Singh  ^. 
BR1DG.MAN L  L.  Rep.  4  All.  376,  1882. 


A  decree  may  be  executed  simultaneously  in 
two  or  more  districts.  Saroda  Borsaud  MuUick 
v.  Lutchmeeput  Singh  Doogar(i^  Moore  I.  A.  529  ; 
10  Beng.  L.  R.  214)  followed.     Krishtokishoke 

DuTT  V.  RooPLALL  Dass I.  L.  Rep.  8  CaL 

687,  1882;   10  Cal.  Rep.  609.    Field  and 

aKinealy,]], 

19c. Duty  of  Court  Executing  Decree 

Transferred  for  Execution — Jurisdiction —  Act 
X/V.  of  1882,  f  $  239,  242.]  Where  a  decree  of 
a  Court  in  British  territory,  governed  by  the 
Civil  Procedure  Code,  is  sent  for  execution  to 
another  Court,  also  in  British,  territory  and 
governed  by  the  same  Code,  the  latter  Court 
cannot  inquire  into  the  question  whether  the 
Court  which  passed  the  decree  had  jurisdiction 
to  make  it  or  not.  In  case  of  doubt,  the  Court, 
where  execution  is  sought,  may  adjourn  the 
execution  in  order  to  enable  the  party  interested 
to  make  an  application  to  the  Court  passing  the 
decree.  Chogalal  «r.  Trueman...L  Ij.  Rep. 
7  Bom.  481,  1883.     West  and  X.  Harridas,  JJ . 

20. Obstruction    to— Act  X.  of   1877 

F.  B.  t$^     329,    331 — Joint-Owner     with    Judgmettt- 
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Debtor.']  The  power  ^ven  by  §  329  of  the 
Civil  Procedure  Code,  Act  X.  of  1 877,  in  general 
terms  to  make  such  order  "  as  the  Court  shall 
see  fit/*  mast  be  construed  having  regard  to  the 
circumstances  in  respect  of  which  the  power  is 
to  be  exercised. 

An  order  under  that  section  should  be  the 
reasonable  result,  in  point  of  justice,  of  the  fact 
that  the  defendant  in  the  suit,  who  is  precluded 
by  the  decree  from  disputing  the  plaintiff's  right, 
unjustly  instigates  a  third  party,  who  has  no 
real  interest  in  the  property,  to  prevent  the 
plaintiff  from  getting  the  benefit  of  his  execu- 
tion. A  Court  has  not  power,  under  that  sec- 
tion, to  decide  important  questions,  the  merits 
of  which  are  wholly  apart  from,  and  cannot  be 
affected  by,  the  fact  that  the  obstruction  was 
caused  at  the  instigation  of  the  defendant.  A 
person  jointly  interested  with  the  judgment- 
debtor  in  lands  directed  to  be  delivered  in  execu- 
tion of  a  decree,  and  who  is  in  possession  of  such 
lands,  can  legally  obstruct  and  have  the  question 
of  his  right  determined  under  ^  331.  Govinda 
Nair  v.  Ke;sava...I.  I«.  Bep.  3  Mad.  81, 
1880.  Keman  and  M,  Ayyar,  JJ. 

dl. Compromise —Contract  Superseding 

Decree,']  A  judgment-debtor,  a  decree  for  mo- 
ney against  whom  was  in  course  of  execution, 
presented  a  petition  to  the  Court  executing  the 
decree,  stating  that  a  certain  sum  had  been 
paid,  and  that  it  had  been  agreed  that  the  judg- 
ment-creditor should  realize  a  part  of  the  balance 
from  a  person  against  whom  the  judgment-debt- 
or had  obtained  a  decree,  and  that  the  remain- 
der should  be  paid  by  the  judgment-debtor  by 
instalments,  to  secure  the  due  payment  of  which 
certain  property  had  been  pledged,  and  that  in 
case  of  default  in  payment  of  any  instalment, 
the  judgment- creditor  should  be  at  liberty  to 
realize  the  entire  sum  due  at  once  with  interest. 
The  decree  holder  assented  to  the  arrangement, 
and  an  order  was  made  reciting  the  arrange- 
ment and  releasing  the  judgment-debtor's  pro- 
perty from  attachment.  Default  having  been 
made,  the  decree -holder  applied  for  execution 
of  his  decree  :— 

Held,  that  there  had  been  no  supersession  of 
the  decree,  and  that  it  might  be  executed.  Debi 
Rai  V.  Gokul  Prasad  (I.  L.  Rep.  3  All  585)  dis- 
tinguished.   Gangav.  Mvrli  Dhar...I.  L.  Rep. 

4  All.  240, 1882.     Straight  and  Oldfield,  JJ- 


EXECUTION  OF  DECBEE— r<7M^<f. 

21a.  Compromise  of  Decree,  Exectition 

of—ActX.of\%'j'],^  257^4.]  A  decree-holder 
and  judgment-debtor  filed  a  petition  in  the 
Court  executing  the  decree,  praying  that  the 
Court  would  sanction  an  arrangement  providing 
for  the  payment  of  the  decree  by  instalments, 
and  enhancing  the  rate  of  interest  made  payable 
by  the  decree,  and  the  Court  sanctioned  the 
arrangement :  — 

Held,  that  the  petition  was  within  §  247  A. 
of  Act  X.  of  1877,  and  that  the  decree  might  be 
executed  according  to  its  terms.     Sita  Ram  v. 

D.\srath  Das L  L.  Bep.  5  All.  492, 

1883.  F.B. 

22. Material  Irregularity — Sale  before 

30  days  from  Fixing  Copy  of  Proclamation  on 
Property  Sold— Act  X.  of  iSyj,  §$  274,  289,  290, 
311.]  If  30  days  have  elapsed  between  the 
date  of  the  fixing  of  the  proclamation  of  sale  in 
execution  in  the  Court  house  and  the  date  of 
the  sale  itself,  the  mere  fact  that  the  sale  has 
taken  place  before  30  days  from  the  date  of  the 
posting  of  the  proclamation  of  sale  on  the  pro- 
perty, is  not  such  a  material  irregularity  in  the 
publication  of  the  sale  as  will  vitiate  it.  Mohunt 
Megh  Lall  Pooree  v.  Shib  Pershad  Madi  (I.  L.  R. 
7  Cal.  34;  8  Cal.  Rep.  369),  dissented  from. 
Rahchawdar  Bahadur  v.  Kanta  Prasad. ..I. 
L.  Bep.    4  All.  300,  1882.     Straight    and 

Tyrrell,  JJ. 

23. Of  Collector  under  Act  X.  of  1859 

—  Transfer  of  Decree  for  Execution  in  another 
District—Act  VIII,  of  1859,  f  284.]  The  Rent 
Courts  established  by  Act  X,  of  1859  are  Civil 
Courts  within  the  meaning  of  Act  VIII.  of  1859, 
and,  under  f  284  of  the  latter  Act,  a  Collector 
can  transfer  his  rent  decree  for  execution  into 
another  district.  Rajah  Nilmoni  Singh  DEa 
Bahadoor  v.  Taranath  Mookerjee...Ij,  B. 
9  I.  A.  174, 1882 ;  I.  L.  Bep.  9  Cal.  295  ; 
12  CaL  Bep.  861. 

24. Against  Surety  —  Instalments  — 

^f/ A".  0/  1877,  §$  210,  253.]  Shortly  before 
the  day  fixed  for  an  execution  sale,  the  judg- 
ment-debtor applied  to  the  officer  appointed  to 
conduct  it,  fop-a  postponement,  and  produced  a 
surety  who  had  executed  a  bond  promising  to 
pay  the  amount  of  the  decree  within  one  year 
if  the  judgment-debtor  did  not  do  so.  The 
decree  holder  was  no  party  to  this  arragne- 
ment.     The  officer  appointed  to  conduct  the  sale 
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applied  to  the  District  Judge  to  postpone  the 
sale,  and  to  sanction  the  proposed  arrangement. 
The  Judge  ordered  the  postponement  of  the 
sale,  and  forwarded  the  security  bond  and 
papers  to  the  Judge  who  had  passed  the  decree. 
That  officer  neither  accepted  nor  disallowed  the 
surety  bond,  but  made  an  order  that  the  decree 
should  be  paid  by  instalments  within  one  year. 
The  judgment-debtor  not  having  satisfied  the 
decree,  the  judgment  creditor  applied  for  exe- 
cution against  the  surety  : — 

Held,  that  he  was  not  entitled  to  succeed 
cither  under  ^  210  or  f  253  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877. 

The  decree-holder  and  the  judgment-debtor 
had  not  appeared  before  the  Court,  and  prayed 
for  the  payment  of  the  decree  by  instalments, 
on  condition  of  security  being  given  for  that 
purpose,  and  therefore  f  210  did  not  apply,  and 
moreover  the  surety  bond  was  not  for  payment 
of  the  decree  by  instalments ;  and  the  surety  had 
not  made  himself  a  party  to  the  suit  by  engaging 
to  pay  the  debt  in  one  year  if  the  judgment- 
debtor  did  not,  and  therefore  had  not  incurred 
a  liability  that  could  be  enforced  summarily 
in  the  execution  proceeding  against  the  judg- 
ment-debtor. Section  253  would  be  quite  re- 
modeled if  it  were  to  be  held  that  under  it  a 
surety  bond,  executed  at  the  moment  of  sale, 
could  be  summarily  enforced  by  the  execution 
of  the  original  decree  against  the  surety,  in  the 
same  manner  as  a  decree  may  be  executed 
against  a  defendant.  Chandaf*  Kuar  v.  Tir- 
KHA  Ram  ..I.  L.  Bep.  3  All.  809,  1881. 
Spankie  and  Tyrrell,  JJ. 

25. Act  X.  of  1877,  SS  235,  260.]     A 

plaintiff,  who  had  obtained  a  decree  directing  the 
defendant  forthwith  to  pull  down  and  remove 
such  portion  of  a  certain  wall  as  had  been  erect- 
ed by  him  on  the  plaintiff's  wall,  applied  under 
S  235  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  for  execution  of  the  decree,  and  stated  the 
mode  in  which  the  assistance  of  the  Court  was 
required,  to  be  by  giving  him  possession  of  his 
wall  by  pulling  down  the  defendant's  wall 
erected  thereon.  The  Court  executing  the  decree 
issued  an  order  to  the  Nazir  to  "  remove  the 
judgment-debtor's  wall  off  the  top  of  the  decree- 
holder's  wall.": — 

Held,  that  the  assistance  asked  for  was  a  form 
of  assistance  which  could  not  be  granted  in  the 
terms  in  which  it  was  asked,  and  that  the  order 
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made  was  an  improper  order.  It  should  have 
been  pointed  oat  to  the  decree-holder  that  S  260 
of  the  Civil  Procedure  Code  contained  the  proce- 
dure to  be  followed  for  executing  such  a  decree, 
and  that  the  application  presented  under  f  235 
should  have  asked  that  particular  assistance 
which,  under  the  provisions  of  S  ^^,  could  have 
been  granted. 

Held,  also,  that  the  High  Court  in  appeal 
should  not  make  an  order  in  the  terms  of  f  260, 
but  should  remand  the  case  to  the  lower  Court, 
with  a  direction  to  allow  the  decree-holder  to 
amend  his  application  so  as  to  bring  it  within 
the  terms  of  that  section,  the  j>roper  course 
under  which  was,  to  serve  a  notice  on  the  judg- 
ment-debtor calling  on  him  to  comply,  within  a 
time  to  be  fixed  by  the  notice,  with  the  order 
contained  in  the  decree ;  and  if  the  judgment, 
debtor  failed  to  comply  with  the  order,  the 
Court  could  then,  at  the  instance  of  the  judg- 
ment-creditor, make  an  order  for  the  judgment- 
debtor's  imprisonment  or  for  the  attachment  of 
the  property.  Protap  Chundbr  Doss  «.  Peary 
CHOWDHRAIN...L  L.  Bep.  8  Cal.  174,  1881  ; 
9  Cal.  Bep.  458.     Prinsep  and  Field,  JJ. 

2^« Amendment  0/ Application  for  — 

Time  fixed  by  Court,  Extension  0/— Ultra  vires— 
JurisdicHon-'ActX,  ofiSyj,  $  245.]  Where  the 
Court  executing  a  decree  has  made  an  order  for 
the  amendment  of  an  application  for  execution 
within  a  certain  time,  and  the  amendment  is  not 
made  within  such  time,  it  is  not  compulsory  on 
the  Court  to  dismiss  the  application  for  execu- 
tion because  the  amendment  has  not  been 
made,  but  it  is  competent  to  the  Court  to  fix  a 
further  time  for  making  the  amendment,  or  to 
allow  the  amendment  to  be  made  within  a  fur. 
ther  time  after  the  time  originally  fixed  had 
elapsed.  Kaminv  Mohun  Somoddar  v,  Gopal. 
L  L.  Bep.  8  Cal.  479,  1882 ;  10  Cal.  Bep. 
619.     Field  and  (TKinealy,  J  J. 

27. Instalment  Decree  —  Arrest— Act 

X,  of  1877,  f  341.]  In  the  execution  of  a  decree 
payable  by  instalments,  the  judgment-debtor 
cannot  be  arrested  and  imprisoned  separately 
for  default  in  payment  of  each  instalment.     Da- 

MODAR  Shaligram  V  Malhari I.  L.  Bep. 

7    Bom.     106,     1882.    Sargent,    C.J.,    and 

Kemball,  J. 

28. ^int  Decree  —  Merger  —  Judg^ 

ment-Debtor  Succeeding  to  Joint  Decree-holder 
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Effect  of  ^  Act  X.of  1877,  SS  231,  232.]  A 
joint  decree  cannot  be  executed  by  one  of  the 
joint  decree-holders  in  respect  only  of  his  own 
share.  Ram  Autar  v.  Ajudhia  Singh  (I.  L.  Rep. 
I  All.  231),  Collector  of  Shahjahanpur  v.  Sujan 
Singh  (I.  L.  Rep.  4  All.  72)  and  Haro  Sanker 
Sandyal  v.  Tarak  Chandra  Bhuttacharjee  (3 
Beng.  L.  Rep.  114)  followed. 

When  on  account  of  death  a  creditor  becomes 
heir  to  a  debtor,  or  a  debtor  becomes  heir  to  a 
creditor,  and  thus  the  two  opposite  characters 
of  debtor  and  creditor  become  united  in  the 
same  person,  the  obligation  to  pay  money  may 
be  regarded  as  extinguished. 

Where  by  operation  of  law,  one  of  several 
joint  judgment-debtors  acquire  the  position  of  a 
decree-holder  in  respect  of  the  whole  decretal 
debt,  e.g.f  where  one  of  several  joint  judgment- 
debtors  succeeds  by  inheritance  to  the  entire 
rights  of  one  of  the  joint  decree  holders,  the 
effect  is  to  extinguish  the  liability  of  all  the 
co-judgment-debtors  under  the  decree-  But 
when  one  of  them  so  acquires  only  a  partial  in- 
terest in  the  decree,  e»g,^  where  he  succeeds  by 
inheritance  to  a  share  only  of  the  rights  of  one 
of  the  joint  decree-holders,  the  effect  is  not  to 
extinguish  the  entire  judgment  debt,  but  only 
so  much  of  it  as  has  been  acquired. 

Where,  therefore,  on  the  death  of  one  of 
several  joint  decree-holders,  the  judgment- 
debtors  together  with  the  surviving  decree- 
holders  succeeded  to  his  estate,  and  one  of  the 
joint  decree-holders  applied  for  execution  in 
respect  of  his  own  share  only : — 

Held,  that  the  effect  of  the  death  of  the  judg- 
ment-creditor was  to  extinguish  only  so  much 
of  the  judgment-debt  as  devolved  by  inherit- 
ance on  the  judgment-debtors,  but  that  the 
decree,  to  the  extent  of  the  balance,  was 
capable  of  being  executed  against  them. 

Held  also,  that  the  application  was  illegal  as 
made,  and  should  have  been  made  as  for  the 
whole  decree  after  crediting  the  judgment- 
debtors  to  the  extent  of  the  share  in  it  which 
had  devolved  on  them  by  inheritance  and  so 
become  extinguished.  Banarsi  Das  v.  Ma  ha- 
KANi  KUAR....L  L.  Bep.  5  All.  27,  1882. 
Straight  and  Mdhmood,  JJ, 

29. On  Mortgage  of  Lands  in  Several 

Districts --Act  X,  of  1877,  ^   I9-]    A   suit  was 
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instituted  on  a  mortgage  of  a  single  revenue 
paying  estate  in  the  Court  of  the  Subordinate 
Judge  of  Backergunge.  under  the  provisions  of 
^9  of  Act  X.  of  1877,  and  a  decree  obtained 
for  the  sale  of  the  mortgaged  property : — 

Held,  that  the  Court  which  passed  the  decree 
was  competent  to  order  a  sale  of  the  whole  of  the 
mortgaged  property,  though  only  a  portion  of  it 
was  situated  in  the  district  of  Backergunge. 

Kally  Prosonno  Bose  v.  Dinonath  MtUlick  (i  I 

Beng.  L.  R.  56;  19  W.  R.  434)  followed.  Shur- 

Roop  Chunder  Gooho  v.  Amebrunnissa  Kha- 

TOON...I.  L.  Eep.  8  Cal.  708,  1882.    Field 

and  O  Kinealy^  J  J. 

80. .  Act  X.  of  1877,  <  326— Scheme  for 

Satisfaction  of  Decree.']  When  the  Collector 
has  applied  to  the  Court  under  f  326  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  proposing 
a  scheme  for  the  payment  of  the  decretal 
amount  in  order  to  avoid  a  sale  of  attached 
property,  it  is  in  the  discretion  of  the  Court  to 
authorize  the  Collector  or  not,  as  it  thinks  fit,  to 
provide  for  the  satisfaction  of  the  decree  in  the 
manner  proposed  ;  and  for  the  purpose  of  effec- 
tually exercising  that  discretion,  the  Court  is 
bound  to  hear  any  objection  which  may  be  made 
by  the  decree-holder  to  the  feasibility  of  the 
scheme,  and  any  evidence  that  may  be  offered 
in  support  of  those  objections ;  and  if  on  hearing 
such  objections  and  evidence,  the  Court  is  not 
fully  satisfied  that  the  proposal  is  feasible,  or 
that  it  can  in  all  reasonable  probability  be  car. 
ried  out  within  the  specified  period,  the  Court 
ought,  in  the  exercise  of  its  discretion,  to  refuse 
its  sanction.  HuRO  Pros  ad  Roy  v.  Kali  Pro- 
sad  R0Y...I.  L.  Hep.  9  Cal.  290, 1882.  F.  B. 

81. Or  Order  of  Privy  Council— Certified 

Copy-- Appeal  from  Order  of  Single  Jtidge  in  Privy 
Council  Department  Refusing  to  Transmit  such 
Order— Joint  Decree— Purchase  by  Defendant  of 
Interest  of  the  Plaintiff-- Partial  Execution^ 
Appeal— Letters  Patent  {Calcutta)  1865,  $  15— 
Judgment.]  Where  the  effect  of  a  Privy  Coun- 
cil judgment  was  that  each  of  two  plaintiffs  was 
entitled  to  recover  a  moiety  of  a  certain  estate 
in  the  possession  of  the  defendant,  and  the  de- 
fendant purchased  the  share  of  one  plaintiff  : — 

Held,  that  the  decree  could  be  executed  in 
part  by  the  co-plaintiff  according  to  the  extent 
of  her  interest  in  the  estate  under  the  decree. 
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The  provisions  of  $  6io  of  the  Civil  Procedure 
Code,  Act  X.  of  1 877,  cannot  be  construed  as 
restricting  the  only  possible  evidence  of  a  decree 
of  the  Privy  Council  to  the  certified  copy,  but  as 
directory  words  with  the  object  of  ensuring 
that  proper  information  upon  the  subject  cf 
any  order  in  Council  should  be  supplied  to  the 
Court  in  India.  Where,  therefore,  one  of  the 
successful  parties  to  an  appeal  who  has  obtained 
the  original  decree,  neglects  to  file  it  in  the 
High  Court,  a  copy  of  the  decree,  though  un- 
certified,  may  properly  be  received  in  evidence 
on  an  application  for  execution  by  another  of 
the  successful  parties  jointly  interested  in  the 
decree. 

Whether  the  mere  transmission  of  an  order 
under  $  610  of  the  Civil  Procedure  Code,  Act 
X.  of  1877,  is  or  is  not  a  merely  ministerial  pro 
ceeding,  where  a  judicial  discretion  has  as  a 
matter  of  fact  been  exercised  thereunder,  it 
may  amount  to  a  judgment  under  CI.  IS  of  the 
Letters  Patent  of  1865  of  the  Calcutta  High 
Court,  so  that  an  appeal  will  lie.  If  in  the 
exercise  of  such  judicial  discretion  a  Judge 
usurps  jurisdiction,  that  alone  would  be  a  valid 
ground  of  appeal. 

Section  588  of  the  Civil  Procedure  Code,  Act' 
X.  of  1877,  does  not  apply  to  the  case  of  an 
appeal  from  one  of  the  Judges  of  the  High 
Court  to  the  full  Court.  Hurrish  Chunder 
Chowdhry  v.  Kali  Sundari  Debia...L.  B. 
10  L  A.  4, 1882  ;  I.  L.  Rep.  0  CaL  483; 
12  Cal.  Rep.  611. 

32. By    Representative    of    Deceased 

Judgment-Creditor^  Certificate  to  Collect  Debts 
not  Condition  Precedent  to — Appeal  from  Order 
Staying  Execution  till  Certificate  taken  out-^Act 
X.  of  1877,  S  244  (C).]  The  possession  of  a 
certificate  under  Act  XXVII.  of  i860  is  not  an 
imperative  condition  precedent  to  the  institution 
of  execution  proceedings  by  the  representatives 
of  a  deceased  decree-holder,  but  in  such  cases 
the  Court  should  consider  whether  the  objec- 
tions to  execution  are  vexatiously  raised  or 
are  bonfi,  fide  objections  on  the  part  of  the 
judgment-debtor  to  the  title  of  the  person 
seeking  to  execute  the  decree.  Lachmin  v. 
Cunga  Prasad  (I.  L.  R.  4  All.  485)  followed. 
An  appeal  lies  from  an  order  made  on  appeal 
staying  execution  of  a  decree  until  the  ap- 
plicant  had   obtained  a  certificate    under  Act 
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XXVII.  of  i860  in  respect  of  the  estate  of 
the  deceased  judgment-creditor.     Hon   Lal  v^ 

Hardeo I.  L.  Rep.  5  All.  212,  188d. 

Brodhnrst  and  Mahmood,  J  J 

33. Cross- Decrees — Cross-Claims  under 

One  Decree — Act  X,  of  1877,  (^  246  247.]  Sec- 
tion 246  of  the  Civil  Procedure  Code,  Act  X. 
of  1877,  applies  to  cross-decrees  and  not  to 
cross-claims  under  one  decree.  To  make  § 
247  applicable  in  the  case  of  cross-claims  under 
one  decree,  the  parties  entitled  thereunder  to 
recover  from  each  other  must  hold  the  same 
character  and  possess  identical  rights  of  enforc- 
ing execution,  and  enforcement  of  the  decree  can 
only  be  refused,  or  satisfaction  entered  up,  when 
this  is  the  case. 

Where,  therefore,  a  decree  for  money  of  a 
Court  of  first  instance  directed  that  the  money- 
should  be  realized  from  certain  property  of  the 
defendant,  and  exempted  bis  person  and  other 
property,  and  the  lower  Appellate  Court  modi- 
fied  the  decree  by  extending  it  to  the  person  of 
the  defendant,  and  the  High  Court,  on  second 
appeal,  restored  the  order  of  the  Court  of  first 
instance,  directing  the  plaintiff  to  pay  the  de- 
fendant's costs  in  appeal  and  second  appeal  :— 

Heidi  that  the  provisions  of  $  247  were  not 
applicable,  and  that  the  plaintiff  was  not  entitled 
to  deduct  those  costs  from  the  amount  due  by 
the  defendant,  but  must  pay  them.  Kalka 
Prasad  v.  Ram  Din..,.L  L.  Rep.  5  All  272, 
1883.     Straight  and  Brodhurst,  J  J . 

84.  Attachmentof  Half  Pay— Act  XIV, 

of  1882,  S  266.]  Under  Clause  A.  of  f  266  of 
the  Civil  Procedure  Code,  Act  XIV.  of  1882,  a 
moiety  of  the  salary  of  a  public  officer  on  sick 
leave  drawing  half-pay,  exceeding  Rs.  20  per 
mensem,   is   liable   to   attachment.     Beard   v. 

Egerton I.  L.  Rep.  6  Mad.  179,  1883. 

Innes  and  Kinder sley^  J  J. 

85. Arrest^  Discharge  from — Effect  of 

Order— Re-arrest  — Act  VIIL  of  1859,  H  273, 
2W-ActX,ofl%Tl,  H588,  i4r^  29,  622— i4/. 
peaWl  A  judgment-debtor,  having  been  arrested 
in  1871  in  execution  of  the  decree,  applied  for, 
and  obtained,  an  order  for  his  discharge  from 
arrest  under  S  273  of  Act  VII  I.  of  1859,  he 
offering  to  place  his  whole  property  at  the 
disposal  of  the  Court,  and  the  judgment-creditor 
electing  to  proceed  against  such  property. 
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The  judgment-debtor's  estate  was  never  taken 
possession  of  by  the  Court,  and  part  of  it  was 
subsequently  disposed  of  by  him  to  a  stranger  : — 

Heldj  that  he  was  not  liable  to  be  arrested 
again  in  execution  of  the  decree. 

Heid,  also,  that  though  no  appeal  lay  from 
the  order  of  the  Subordinate  Judge  rejecting  the 
judgment -debtor's  petition  for  release  from 
custody  under  execution  process  issued  by  the 
Subordinate  Judge,  yet  it  was  open  to  the  High 
.  Court,  under  $  622  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  to  set  aside  the  order  for  the 
judgment-debtor's  arrest.  Venkatakrishna- 
CHARYA  V.  C0ELH0...L  L.  Rep.  6  Mad.  170, 
1882.     Keman  and  Kindersley^  JJ. 

86. Death    of  Judgment-Debtor  after 

Attachment  of  Property  —  Parties.  ]  Where  a 
judgment-debter  dies  after  his  land  has  been 
attached,  the  property  cannot  legally  be  sold 
without  making  the  legal  representatives  of  the 
deceased  parties  to  the  proceeding.  Ramasami 
AvYANGAR  V.  Bagirathi  Ammal...I.  L.  Bep.  6 
Had.  180,  1883.     Innes  a.nd  Kindersely,]], 

87. Setting  ^ide  Sale^  Order  for,  and 

for  Resale-- Notice  to  J udgment- Debtor. ^  At  a 
sale  in  execution  of  decree,  the  property  was 
knocked  down  to  A,  as  the  highest  bidder,  but 
the  Court  executing  the  decree  re-sold  the  pro- 
perty the  next  day  on  the  ground  that  the  deposit 
had  not  been  duly  made.  A.  petitioned  the  Dis- 
trict Court  which  had  ordered  the  sale,  and  that 
Court  set  aside  the  second  sale  and  ordered  a 
re-sale  without  determining  whether  the  first  sale 
had  or  had  not  been  duly  made.  No  notice  of 
this  application  was  given  to  the  judgment- 
debtor,  but  a  third  sale  was  held  at  which  the 
judgment-creditor  became  the  purchaser  for  a 
less  sum  than  that  originally  bid  by  A.  On  an 
application  by  the  judgment-debtor  to  have  this 
last  sale  set  aside,  and  that  to  A.  confirmed  :— 

Held,  that  he  was  entitled  to  have  the  order 
for,  and  conforming,  the  third  sale  set  aside,  and 
to  have  it  decided  whether  the  deposit  had  been 
duly  made  by  A  ,  and  whether  A.  was  liable  for 
any  deficiency  in  the  price  realised  on  the  re- 
sale.  KupPAifVAN?^.  Ramasami  Ayvan...!.  L. 
Hep.  6  Mad.  187,  1883.     Tw^we^r,  C.J.,  and 

M.  Ayyar,  J. 

38.  Money 'Decree  y  Purchaser  at  Execu- 
tion Sale  with  Notice  of  Mortgage^  Subsequently 
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Purchasing  Mortgage  Decree  —  Execution  Li' 
mited  to  Mortgaged  Property  ]  If  the  holders 
of  a  simple  money-decree  purchase,  at  the  sale 
in  execution  thereof,  property  of  their  judg- 
ment-debtor which  is,  at  the  time  of  sale,  sub- 
ject to  a  mortgage,  with  the  knowledge  of  the 
existence  of  such  mortgage,  and  if  they  obtain 
the  property  for  a  less  sum  than  it  would 
otherwise  have  fetched  in  consequence  of  the 
existence  of  the  mortgage,  and  subsquently 
purchase  the  decree  obtained  upon  such  mort- 
gage, they  will  not  be  allowed  to  execute  such 
mortgage-decree  against  the  other  property  of 
the  judgment-debtor  not  included  in  the  mort- 
gage. GuLAB  Singh  z».  Pemian...!.  L.  Bep. 
6  AU.  342, 1883.     Oldfield  and  Brodhurst,  JJ. 

89.  - —  ActX.  of  1877,  $  230— Limitation, 
—Mesne  Prof  is  —  Final  Decree  —  Striking  off 
Execution  Proceedings.'^  A  decree  was  passed 
in  1854  awarding  to  the  plaintiff  possession  of 
certain  lands  and  mesne  profits  to  be  ascertain- 
ed by  an  Ameen  in  the  course  of  execution 
proceedings. 

In  February  1876,  the  Ameen  reported  a 
certain  sum  as  being  due  for  mesne  profits. 
On  the  5th  January  188O  the  judgment-creditor 
applied  under  \  230  of  Act  X.  of  1877  for 
execution,  the  petition  praying  that  notice 
should  issue  to  the  judgment-debtor  to  show 
cause  why  execution  should  not  be  had ;  that 
the  mesne  profts  should  be  ascertained,  the 
judgment-creditor  alleging  that  the  sum  reported 
by  the  Ameen  to  be  due  was  insufficient ;  and 
that  they  might  be  realized  by  attachment  and 
sale  of  certain  specified  properties.  The  ordi- 
nary' notice  was  issued,  but  as  regards  the  rest 
of  the  application,  the  only  order  made  was  on  the 
5th  January  1881,  that  the  decree-holder  should 
get  the  sum  reported  to  be  due  by  the  Ameen. 
No  other  part  of  the  application  was  disposed 
of,  and  subsequently  the  Court,  of  its  own  mo- 
tion, directed  the  execution  proceedings  to  be 
struck  off. 

On  the  14th  March  1881  the  judgment-credi- 
tor applied,  that  for  the  purpose  of  realising  the 
sum  reported  to  be  due,  certain  property  should 
be  attached  and  sold  : — 

Heldy  that  the  application  was  not  barred 
under  $  230  of  Act  X.  of  1877. 

The  decree' of  1854  did  not  become  final  as 
to  wasilat  till  January  1881. 
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When  execution  proceedings  are  struck  off  on 
the  mere  motion  of  the  Judge,  the  rights  of  the 
parties  to  those  proceedings  are  not  in  any  way 
affected.  When  the  striking  ofF  is  on  the  appli- 
cation of  the  parties,  or  on  their  failing  to  appear 
on  due  notice,  it  will  depend  on  the  circum- 
stances of  each  case  whether  their  rights  are 
affected.  Baroda  Sundari  Dabia  v.  Fer- 
CUSSON...11  Cal.  Bep.  17,  1882.     White  ^nd 

Macpherson^  JJ. 

40. Act  X  of  1877,   S   220—Simulta- 

neous  Process  against  Person  and  Property — 
Appeal."]  Section  230  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  leaves  it  to  the  discretion 
of  the  Court  executing  the  decree  to  refuse 
execution  at  the  same  time  against  the  property 
and  person  of  the  judgment-debtor ;  but  an  appeal 
lies  against  such  an  order  of  refusal,  and  the 
Appellate  Court  is  bound  to  consider  whether 
the  lower  Court's  discretion  has  been  properly 
exercised. 

Where  it  appears  that  the  judgment-debtor  is 
determined,  if  possible,  to  evade  payment  of  his 
debt,  the  Court  is  not  justified  in  refusing  a 
warrant  for  his  arrest,  for  no  other  reason  than 
that  a  warrant  for  the  attachment  of  his  pro- 
perty had  been  issued.  Chena  Premji  v,  Ghe- 
labhai  Narandas...!.  L.  Bep.  7  Bom.  801, 
1883.  MelviU  and  Pinhey,  JJ. 

41. Act  X,  of  1877,  S  lyi— Limitation- 
Ob  jectign  Not  Taken  Before  Sale.']  After  a  sale 
of  land  in  execution  of  a  decree  has  taken  place, 
it  is  too  late  for  the  judgment-debtor  to  object 
to  its  validity  on  the  ground  that  execution  was 
barred  by  ^  230  of  Act  X.  of  1877,  although  the 
sale  may  not  have  been  confirmed  when  the  ob- 
jection is  made.  Gangathara  Pandithar  v, 
Rathabai  Ammal...!.  L.  Bep.  6  Mad.  287, 
1882.    Ktndersley  and  M.  Ayyar,  JJ. 

4d. For  Sale  of  Mortgaged  Property 

Transferred  to  Collector  for  Kxecution — Instal- 
ments —  Power  of  Court  to  Re-call  its  Record  — 
Act  X.ofiZ^T,  $4  210,  320,  321.]  A  Collector 
to  whom  a  decree  for  sale  of  mortgaged  pro> 
perty  has  been  transferred  for  execution  under 
S  320  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  is  limited  to  one  of  the  three  courses 
specified  in  $  321  of  that  Code,  and  cannot  go 
beyond  them,  much  less  can  he  do  what  the 
Court  itself  could  not  do  in  such  a  case,  vf«., 
vary  the  decree  so  as  to  allow  it  to  be  paid  by 
instalments. 
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A  Collector  to  whom  a  decree  has  been  sent 
for  execution,  acts  ministerially,  and  when  he 
delegates  his  function  to  an  assistant  or  a 
Mamlatdar  incurs  a  risk  of  having  to  answer  in 
damages  to  the  person  who,  by  any  error  or 
mistake,  is  deprived  of  the  fruits  of  his  judgment. 

The  Court  that  has  made  a  decree  or  judicia. 
order,  which  has  been  transmitted  to  the  Collec- 
tor for  execution  is  not  deprived  of  the  judicial 
powers  with  respect  to  it,  which  may  still,  at 
anytime,  be  competent  to  such  Court,  and  which 
it  would  have  had,  had  the  order  been  placed  in 
the  hands  of  its  own  ordinary  officer,  the 
Nazir,  and  has,  and  must  have,  power  to  recall 
its  own  record  transmitted  to  the  Collector. 
Mahaoaji  Karandikar  v.  Hari  D.  Chikne... 
I.  L.  Bep.  7  Bom.  382,  1883.     West  and  N. 

Haridas,  JJ. 

48.   Award    Filed,    but     no    yudg- 

ment  Passed  in  Accordance  therewith.]  Be- 
fore effect  can  be  given  to  an  award  by  execu- 
tion proceedings,  there  must  be  a  judgment 
thereon  according  to  the  award,  and  a  decree 
following  thereon. 

A  judgment-debtor  against  whom  an  order  for 
execution  has  been  obtained  behind  his  back 
is  not  estopped  from  afterwards  contending  that 
there  exists  no  decree  which  can  be  executed, 
Ishwardas  Jagjiwandas  V,  Dosibai  ..L  L. 
Bep.  7  Bom.  816, 1882.    MelviU  and  Pinhey, 

JJ. 
S.  C.  under  Limitation.  127. 

44. Joint  Decree  —  Payment   out   of 

Court  to  one  of  Several  Joint  Decree*  Holders  and 
Certified  by  him— Act  XIV,  of  1882,  SS  231,  258.] 
Having  regard  to  the  provisions  of  the  Genera] 
Causes  Act  I.  of  1868,  the  words  "  decree- 
holder  "  in  f  258  of  the  Civil  Procedure  Code, 
Act  XIV.  of  1882,  should  be  read  in  the  plural 
in  cases  in  which  there  are  more  decree -holders 
than  one  ;  and  strictly,  the  Court  ought  not  to 
recognize  payments  made  out  of  Court  to  one  of 
several  joint  decree-holders,  unless  made  and 
certified  for  the  benefit  of  all,  at  least  in  cases 
where  the  extent  of  the  shares  of  the  several 
decree -holders  is  in  dispute. 

A  judgment -debtor  is  entitled  to  credit  for 
any  sum  paid  bond  fide,  to  one  of  several  joint 
decree-holders,  and  duly  certified  to  the  Court 
by  the  latter  ;  and  the  other  joint  creditors  can- 
not execute  the  decree  for  more  than  their  own 
share. 
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Where  a  judgment-debtor  has  made  a  pay- 
ment out  of  Court  to  one  of  several  joint  decree- 
holders  who  has  certified  such  payment  to  the 
Court  as  having  satisfied  the  share  in  the  decree 
claimed  by  him,  and  the  other  joint  decree- 
holders  subsequently  apply  for  execution  of  the 
whole  decree,  refusing  to  recognize  such  pay- 
ment, and  disputing  the  amount  of  the  share 
due  to  the  decree-holder  to  whom  the  payment 
has  been  made,  the  Court  cannot  wholly  ignore 
such  payment,  but  must  decide  whether  it  was  a 
fraud  on  the  other  joint  decree -holders  and  the 
shares  to  which  they  are  entitled  to  have  out 
of  the  whole  decree,  this  latter  question  being 
within  the  scope  of  (  244,  as  one  between  the 
applicants  for  execution  and  the  judgment- 
debtors.  Tarruck  Chunder  Bhuttacharjee 
V.  DivENDRo  Nath  Sanval...!.  L.  Bep.  9 
CaL  831, 1883  ;  12  CaL  Hep.  566.  McDon- 
nell and  Tottenham^  J  J. 

45.  —  On  Prior  Mortgage  After  Sale  in 
Execution  of  Decree  on  Subsequent  Mortgage — 
Suit— Act  X,  of  1877,  S  244  (C.)]  The  holder  of 
a  prior  unsatisfied  decree  enforcing  a  mortgage 
lien  on  immovable  property,  cannot  proceed  to 
execute  it  after  the  mortgaged  property  has 
been  sold  in  execution  of  a  subsequent  decree 
enforcing  a  subsequent  mortgage  lien  on  the 
same  property ;  his  only  remedy  is  to  sue  the 
original  judgment-debtor,  the  subsequent  decree 
holder,  and  the  auction  purchaser  for  a  decree 
to  enforce  his  decretal  charge  against  the  pro- 
perty. 

Per  Oldfield,  J.— The  purchaser  at  an  execu- 
tion sale  of  a  judgment-debtor's  property  is  not 
a  **  representative "  of  the  judgment-debtor 
within  the  meaning  of  §  244  (C)  of  the  Civil 
Procedure  Code,  Act  X.  of  1877.    Jagat   Na- 

rain  V,  Jag  Rup L  L.  Bep.  5  AIL  452, 

1883.  F.  B. 

46. ActX.ofiZ^I,  H  285,  2<^l— Rate- 
able Distribution  of  Assets — Attachments  by 
Different  Courts.]  Held,  following  Gopeenath 
Acharjee  v.  Achcha  Bibee  (I.  L.  R.  7  Cal.  553), 
Jftha  Madhavji  v.  Ne^eralli  Abhramji  (1.  L.  R, 
4  Bom.  472),  and  Krishnashankar  v.  Chandra 
Shankar  (I.  L.  R.  5  Bom.  198)  that,  when  a  per- 
son desires  to  share  in  the  assets  realized  by  an 
execution  sale,  he  must  apply  to  the  Court  in 
which  those  assets  are  held  for  execution  of  his 
decree.  When  it  is  found  that  property  attach. 
ed  by  a  Munsiff's  Court  is  already,  or  thereafter 
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becomes,  subject  to  an  attachment  issued  from 
a  superior  Court,  the  holder  of  the  decree  of  the 
Munsiff  s  Court  must  apply  to  the  District  Court 
to  transfer  his  application  to  the  higher  Court, 
if  he  desires  to  secure  the  application  of  the 
attached  property  and  its  proceeds  to  the  satis- 
faction of  his  decree.  Muttalagiri  Navak  v. 
MuTTAYYAR...!.  L.  Bep.  6  Mad.  357, 1883. 
Turner,  C.J.,  and  M,  Ayyar,  J. 

46a. Attachment  by  Munsiff  and  Dis- 
trict Judge— Act  XIV,  of  1882,  S  285.]  Where 
immovable  property  is  attached  in  execution  of 
decrees  passed  by  a  Munsiff  and  by  a  District 
Judge  to  whom  the  Munsiff  is  subordinate,  the 
Munsiff  is  not  competent  to  direct  the  sale  of 
the  property  in  execution.  In  the  Matter  of  tlie 
Petition  of  Badri  Prasad  (I.  L.  R.  4  All.  359)  fol- 
lowed. Aghove  Nath  v,  Shama  Sundari... 
L  L.  Bep.  5  AIL  615, 1883.  Straight  and  Old- 
field,  JJ. 

47. Act  X.  of  1877,  ♦  23a]     Where 

an  application  for  execution  of  a  decree  has 
been  granted  under  §  230  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  ^.n  order  made  after  12 
years  from  the  date  of  the  decree  on  a  second 
application  made  before  the  expiration  of  the 
12  years,  is  valid.  Virarama  v,  Annasami 
AYYAR...I.  L.  Bep.  6  Mad.  359,  1883. 
Turner,  C.J.,  and  M  Ayyar,  J. 

48. Act  X.  of  1877,  %  230  —  Fraud.] 

Where  a  judgment-debtor,  who  is  able  to  pay 
the  judgment  debt,  dishonestly  evades  payment 
for  more  than  12  years  by  eluding  service  of 
warrants,  and  by  making  applications  in  bad 
faith,  which  have  the  effect  t)f  staying  execution, 
he  is  guilty  of  fraud  within  the  meaning  of  S  230 
of  Act  X.  of  1877.  Pattakara  Annamalai 
GouNDAN  V.  Rangasamx  Chetti...!.  L.  Bep. 
6  Mad.  365,  1883.    Innes  and  Kindersley,  ] J . 

49.  —  Arrest  Before  Judgment  —  Subse- 
quent Arrest  in  Execution-*- Period  of  Imprison- 
ment—Act  XIV.  of  1SS2,  H  342,481.]  Impri- 
sonment under  ^481  of  the  Civil  Procedure 
Code,  Act  XIV.  of  1882,  becomes,  after  decree, 
equivalent  to  imprisonment  in  execution,  and 
is  subject  to  the  limitation  as  to  time  imposed 
by  ♦  342,  which  forbids  the  extension  of  such 
imprisonment  beyond  the  period  of  six  months. 
If,  therefore,  the  special  period  of  limitation  in 
the  chapter  on  arreBt  before  judgment,  via.,  six 
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months,  which  is  imposed  in  $  481,  terminates 
while  the  defendant  is  still  detained  under  that 
section,  and  he  is  re -arrested  in  execution  un 
der  $  336,  the  period  of  imprisonment  which 
has  elapsed  since  the  decree  must  be  counted, 
and  when  that  period  plus  the  new  period 
amounts  altogether  to  six  months,  then  $  342 
applies,  and  the  defendant  must  be  liberated. 
The  time  to  be  counted  is  the  time  of  actual 
imprisonment. 

The  defendant  was  arrested  before  judgment, 
and  on  the  5th  February  1883,  committed  to 
jail  under  $  481  of  the  Civil  Procedure  Code 
On  the  6th  March  following  a  decree  in  the 
suit  was  passed  against  him  ;  and  on  the  28th 
July,  the  defendant  being  still  in  jail  under  the 
order  of  the  5th  February,  the  plaintiff  took  out 
a  fresh  warrant  of  arrest  in  execution  of  the 
decree  :— 

Held,  that  the  defendant  could  only  be 
detained  in  prison  for  such  a  period  as  to- 
gether with  the  period  of  imprisonment  that  had 
elapsed  since  the  passing  of  the  decree  would 
complete  a  period  of  six  months,  and  that,  con- 
sequently, he  would  be  entitled  to  be  liberated 
on  the  5th   September    1883.     Ghanashamdas 

GOORSAMULL  V.    JOHARIMULL   KEDARINATH...L 

L.  Bep.  7  Bom.  431,  1883.    Bayley,  CJ. 
(Offg.),  Scott  and  Latham,  JJ. 

60. 0/  Mofussil  Small    Cause    Court 

against  Standing  Trees — Immovable  Property  — 
Act  XL  of  1865,  $  19.]  Though  the  interpreta- 
tion clause  of  the  General  Clauses  Act  I.  of  1868, 
does  not  apply  to  the  Mofussil  Small  Cause  Court, 
Act  XI.  of  1865,  yet  the  definitions  of  "immov- 
able" and  movable  "  property"  which  it  contains 
may  appropriately  be  applied  to  the  Small  Cause 
Court  Act,  as  being  in  accord  with  the  spirit 
of  that  Act,  and  the  scope  of  the  powers  in- 
tended to  be  exercised  under  it  by  a  Judge  of  a 
Small  Cause  Court. 

Standing  timber  must  therefore  be  classed  as 
immovable  property  for  the  purpose  of  Act  XI.  of 

1865.    Umed  Ram  v.  Daulat  Ram I.  L. 

Bep.  5  All.  564, 1888.  F.  B. 

51.  — —  Against  Agriculturist  or  his  Legal 
Representative— Act  XIV,  0/ 1882,  \  266,  CL  C] 
The  expression  "the  materials  of  houses  and 
other  buildings  belonging  to  and  occupied  by, 
agriculturists,"  in  $  266,  CI.  C.  of  the  Civil 
Procedure  Code,  Act  XIV.  of  1882,  is  intended  to 
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exempt  the  house  occupied  by  an  agriculturist 
and  the  farm  building  appended  to  such  dwell- 
ing. 

The  exemption  does  not  include  houses  not  in 
the  physical  occupation  of  an  agriculturist  owner 
as  a  dwelling  appropriate  or  convenient  for  his 
calling.  The  exemption  extends,  after  the  death 
of  an  agriculturist  debtor,  to  his  representative 
who  occupies  the  house  in  good  faith  as  an  agri- 
culturist, and  who  does  not  take  it  up  merely  with 
the  view  of  defrauding  his  creditor.  Radhakisan 
Harumji  v.  Balvant  Ramji...I.  L    Bep.  7 

Bom.  530,  1883.     West  and  N.  Haridas,  JJ. 

52. Of  Appellate  Court— Costs,  Speci- 
fication of]  Where  an  appeal  was  preferred 
only  against  so  much  of  the  decree  of  the  lower 
Court  as  directed  the  costs  to  be  paid  by  the 
defendant,  and  the  order  of  the  Appellate 
Court,  was  that  **  the  order  of  the  lower  Court 
be  upheld  and  the  appeal  dismissed  :  the  ap- 
pellant to  pay  the  costs  and  interest  at  6  per 
cent  per,  annum,"  and  further  awarded  the  plain- 
tiff the  costs  of  the  appeal,  but  did  not  specify 
the  amount  of  the  costs  awarded  by  the  lower 
Court : — 

Held,  that  those  costs  being  the  subject- 
matter  of  the  appeal,  were  recoverable  in  exe- 
cution of  the  Appellate  Court's  decree,  though 
not  specified  therein,  inasmuch  as  the  Appellate 
Court  by  affirming  the  decision  of  the  first  Court 
as  to  the  costs  made  them  the  substantive  por- 
tion of  its  decree.  Shorat  Singh  v.  Bridgman 
(I.  L.  R.  4  All.  376)  distinguished.  Himayat 
HusAiN  V.  Jai  Devi. ..I.  L.  Bep.  5  AIL  589, 
1883.     Straight  and  Oldfield,  JJ. 

53. Act  XIV.  of  1882,  H  266,  273— 

fudgment'Debt,']  A  decree  for  money,  though 
a  judgment-debt,  is  not  liable  as  a  *'  debt"  to 
sale  in  execution  of  a  decree. 

Where  a  decree-holder  desires  to  render  a 
decree  obtained  by  his  judgment-debtor  avail- 
able for  the  satisfaction  of  his  own  decree,  the 
procedure  laid  down  by  \  273  of  the  Civil  Pro- 
cedure Code,  Act  XIV.  of  18S2,  must  be  followed. 

TiRUVENGADAChARIV.  VlTHlLINGA  PILLAI...I. 

L.  Bep.  6  Mad. 418, 1888.     Turner,  C.J.,  and 

M.  Ayyar,  J. 
EZECX7T0B. 

of  Khojahf  Power  of. 

See  Khojahs.  1. 

Ahmrdbhoy  v.  Vulleebhoy...!. 
L.  Bep.  6  Bom.  706. 
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EXBOUTOB  BE  SON  TORT. 

1. Misjoinder  —  Error  not   Affecting 

Merits — Hindu  Law— Registered  Bond,  Limita- 
tion to  Suit  on — Interest— Onus  Probandi.]  It  is 
a  common  feature  of  Hindu  and  English  law  that 
persons  who  take  the  property  of  a  deceased  per- 
son subject  themselves  to  a  liability  for  the  debts 
of  the  deceased.  A  person  who  intermeddles 
with  the  estate  of  a  deceased  person  is  known 
to  English  law  as  an  executor  eie  son  tort,  and  in 
that  character  an  action  will  lie  against  him  for 
a  debt  due  by  the  deceased,  and  where  there  are 
several  co-obligors  he  may  be  sued  as  a  co- 
debtor.  Ordinarily,  a  person  is  not  liable  as  an 
executor  de  son  tort  unless  his  hand  has  been 
the  first  to  take  the  goods  of  the  deceased. 
He  is  not  an  executor  de  son  tort  if  he  has  re- 
ceived the  goods  from  an  executor  de  son  tort. 
But  if  a  person  colludes  with  an  executor  or 
executor  de  son  tort,  so  that  he  may  obtain  the 
property  of  the  deceased  without  consideration, 
and  defeat  or  hinder  creditors,  he  thereby  be- 
comes responsible  as  an  executor  de  son  tort. 

Although  in  Hindu  law  it  has  been  declared 
that  the  liability  of  one  who  takes  any  portion 
of  the  estate  of  a  deceased  person  extends  to  the 
whole  of  his  debts,  this  is  not  the  doctrine  of 
the  English  Courts,  nor  the  doctrine  which  has 
been  accepted  by  the  Legislature  and  the  Courts 
of  British  India,  by  which  the  liability  is  limit- 
ed to  the  extent  of  assets  received.  But  the 
burden  of  showing  the  amount  of  assets  so. 
received,  and  of  so  limiting  his  liability,  lies 
upon  the  person  interfering  with  the  estate  of 
the  deceased* 

The  plaintiffs  sued  to  recover  six  instalments 
due  on  a  registered  bond  payable  by  instalments, 
from  the  representatives  of  the  deceased  obligor, 
and  joined  as  parties,  the  defendants,  on  the 
ground  that  they  had,  in  collusion  with  the  widow 
of  the  deceased,  as  volunteers,  intermeddled  with, 
and  possessed  themselves  of,  substantially  the 
whole  of  the  deceased's  property  :— 

Held,  that  the  defendants  had  properly  been 
made  parties,  and  were  liable  for  the  debt  of  the 
deceased  to  the  extent  of  assets  received  by 
them  ;  and  that  as  it  had  been  shown  that  some 
property  of  the  deceased  had  passed  into  their 
hands,  the  onus  was  on  them  to  show  that 
they  had  not  received  so  much  as  would  satisfy 
the  debt ;  and  that  even  if  there  had  been  a  mis- 
joinder the  plea  could  not  be  allowed  to  prevail 
on  second  appeal,  as  the  defendants  had  not  been 
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prejudiced  by  the  irregularity,  if  there  had  been 
one. 

ffeldf  also,  that  the  suit  was  not  barred  by 
limitation,  whether  the  defendants  were  liable 
on  the  bond,  or  only  for  misappropriation  of 
funds  to  defeat  creditors.  In  the  former  case, 
the  bond  was  registered,  and  the  period  of 
limitation,  therefore,  was  six  years,  and  in  the 
latter  case,  the  acts  imputed  were  committed 
within  three  years  prior  to  the  suit. 

Held,  also,  that  the  defendants  were  liable  to 
pay  interest  in  the  nature  of  damages  from  the 
date  of  the  institution  of  the  suit.     Magaluri 

Garudiah  v.  Naravana  Rungiah L  L. 

Rep.  3  Mad.  359, 1881.     Turner,  C.J.,  and 

M.  Ayyar,  J. 

As  to  the  Limitation  point,  see  Limita- 
tion. 6.  6a. 

EX-FARTE,  APPEAL  HEARD. 

Rehearing  of. 

See  the  Cases  under  Civil  Procedure 
Code,  Act  X  of  1877,  §  560. 

EX-PARTE  DECREE. 

See  Res  Judicata.  32. 

Bhujirath  v.  Ram  Lochun...L  L* 
Rep.  8  CaL  275. 
Appeal  from. 

See  Appeal— CiviL  12. 12a.  12b. 
Anantharama  Ti.    Madhava...L 
L.  Rep.  3  Mad.  264. 

Lal  Singh  v.  Kunjan I.  L» 

Rep.  4  AU.  887. 

ASHRITFUNNISSA  V.  LeCHAREAUX... 

I.  L.  Rep.  8  Cal.  272. 

—  Appeal  from  Order  Setting  Aside. 
See  Appeal— Civil.  44. 

Ram  Krxstov.  Naik  Tara 12 

CaL  Rep,  449. 

Application  to  Set  Aside — Limitation. 

See  Limitation.  134. 

Bhaobunessury...!.  L.  Rep.  9 
Cal.  869* 

Second  Appeal  from  Order  Reversing  Order 

Refusing  to  Set  Aside. 
See  Appeal— Civil.  27.  • 

AuBiNASH  V.  Martin..  I.  L.  Rep. 
8  Cal.  882. 
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EXPECTANCY,      AGREEMENT       TO 
CONVEY. 

See  Compromise.  2. 

Ram  Nirunjan  v.  Prayag  Singh. 
I.  L.  Hep.  8  Cal.  188. 

EXPECTANT  HEIB. 

■  Contract  with  —  Consideration  —  Onus 
Probandi, 
See  Contract.  2. 

Mir   Zimudin  v.  Zia-ul-Nissa... 
I.  L.  Bep.  6  Bom.  809. 

BXPEBT,  EVIDENCE  OF. 

See  Evidence.  24. 

RoGHUNi  V.  Empress... I.  L.  Bep. 
9  Cal.  465. 

Medical  Works. 

See  Evidence.  36. 

Hatim 12  Cal.  Bep.  86. 

EXPBESS  TBU8T. 

See  Limitation,  24  to  24e. 

EX--PBOPBIETABY  TENANT. 

Suit-against  —  for  Use  and  Occupation. 

See  Jurisdiction.  88. 

Dhian  Rai   v.  Thakur  Rai...I. 
L.  Bep.  5  All.  25. 

EXTENSION  OF  TIME. 

•  For  Amendment  of  Application  for  Execu- 
tion. 
See  Execution  of  Decree.  26. 

Kaminy  v.  G0PAL...I.  L.  Bep.  8 
CaL  479. 

EXTENSION   OF  TIME  FOB  SUBMIS. 
SION  OF  AWABD. 
See  Arbitration.  1.  3. 

KUPU    V.    VENKATARAMAYVAR...I. 

L.  Bep.  4  Mad.  311. 

MoNji  V.  MALIYAKAL...I.  L.  Bep. 

3  Mad.  59. 
EXTOBTION. 

Abetment  of. 

See  Abetment.  1. 

GopAL  Chunder...!.  L.  Bep.  8 

CaL  728. 

SXTBADITION  ACT  XXI.  of  1879. 

§9. 

See  Jurisdiction.  25.  26. 

Empress  v.  Maganlal.  I.  L.  Bep. 

6  Bom.  622. 

Empress  v.  Keshub...L  L.  Bep. 

8  Cal.  985. 


EXTBAOBDINABY  JX7BISDICTI0N. 

See   Civil    Procedure    Code,    Act 
XIV.  of  1882,  §  622.  1. 
Shiva  v.  Joma...I.    L.  Bep.    7 
Bom.  341. 

FABBICATING  FALSE  EVIDENCE. 
See  Criminal  Misappropriation.  1. 
ThewaRam  9.  Empress.. .10  Cal. 
Bep.  187. 
See  Forgery.  5. 

Empress  v.  Mazhar...I.  L.  Bep. 
5  All.  553. 

1. Penal   Code,    \    193.]     An   alleged 

mokurari  tenure  having  been  set  aside  by  a  Civil 
Court,  the  person  who  had  claimed  to  hold  such 
tenure  deposited  money  in  Court  stating  in  the 
petition  made  at  the  time  of  the  deposit,  that  it 
was  made  on  account  of  the  mokurari  tenure : — 

Held^  that  he  could  not  be  convicted  of  fabri- 
cating false  evidence.  In  the  Matter  of  Dabee 
Mahtc.IO  Cal.  Bep.  483, 1882.    McDonneU 

and  Field,  ]]. 
FACT,  FINDING  OF. 
■  Second  Appeal  on. 

See  Appeal  —Civil,  28.  28a. 

FuTTKHMA  V,  Mahomed I.  Ii. 

Bep.  9  Cal.  309. 

Lal  Mahomed  v.  Shoila 11 

CaL  Bep.  104. 
See  Mortgage.  14. 

ShANKARV.  SUKHRANI 1. 1«. 

Bep.  4  All.  462. 
See  Beview.  3. 

Sheo  Ratan  v.  Lappu I.  I«. 

Bep.  5  All.  14. 

FAILT7BE     TO     PBOVE     KABTJLIAT 
SUED  ON. 

Alternative  Relief— Rent  at  Old  Rate. 

See  Landlord  and  Tenant.  12. 

RousHAN   V.    Hurray I.    Ii. 

Bep.  8  CaL  926. 

FALSE  ATTESTATION  TO  BOND. 

Addition  of  — Avoids  Bond. 

See  Alteration  of  Document.  3. 
SiTARAM  V.  DAJ1...I.L.  Bep.  7 
Bom.  418. 
FALSE  CHABGE. 
—  Abetment  of. 

See  Abetment.  2. 

JuGUT  M0HIN1...IO  CaL  Bep.  4 
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Committal  for — without  Examining  Com- 
plainant's Witnesses. 
See  False  Charge.  4. 
See  Procedure— GriminaL  20. 
Empress  v.  Bhawani...!.  L.  Rep. 
4  All.  188. 

— —  Sanction  to  Prosecute  for. 

See  Sanction  to  Prosecute.  2. 

GiRiDHARi I.  L.  Bep.  8  Cal. 

435. 

Sentence. 

See  False  Charge.  8.  8a. 

Statement  of  Suspicion  to  Police. 

See  False  Charge.  2. 

1. Penal  Code,  $f   182,  211.]     Where 

a  person  specifically  complains  that  another 
man  has  committed  an  offei^ce,  and  does  so 
falsely  with  the  object  of  causing  injury  to  such 
person,  he  is  guilty  of  an'offence  under  $  2ii 
of  the  Penal  Code,  and  not  under  $  182.  Em- 
press V.  ARJUN...I  L.  Bep.  7  Bom.  184 
1882.  Wesi  and  Pinhey,  J  J. 

2. Statement  of  Suspicion  to   Police.'] 

But  where  he  makes  a  petition  to  the  police, 
falsely  stating  that  he  suspects  another  person 
of  having  committed  an  offence,  and  praying 
for  inquiry,  that  does  not  constitute  the  offence 
of  instituting  criminal  proceedings  against  that 
person  within  the  meaning  of  $  211  of  the  Penal 
Code,  but  of  giving  false  information  under 
5  183.  Recz;.  Gopala  Bhikaji...!.  L.  Rep.  7 
Bom.  185,  Note,  1873.     Melvill  and  West,  ]J. 

8. Penal  Code,  §  21 1— Sentence.]    The 

purview  of  the  second  part  of  §  211  of  the  Penal 
Code  is  limited  to  the  institution  of  criminal 
proceedings  on  a  false  charge,  and  does  not 
include  the  making  of  a  false  charge  which  falls 
short  of  the  institution  of  criminal  proceedings. 
The  actual  institution  of  criminal  proceedings 
on  a  false  charge  is  essential  to  the  application 
of  that  part  of  the  section,  and  if  the  offence  of 
the  accused  stops  at  making  a  false  charge,  his 
case  falls  under  the  first  part  of  the  section 
irrespective  of  the  fact  that  the  false  charge 
relates  to  an  offence  punishable  with  death, 
transportation  for  life,  or  imprisonment  for  seven 
years  or  upwards.  Empress  9.  Pitam  Rai...I. 
L.  Bep.  5  All.  215, 1882.    Mahmood,  J. 

da. Penal    Code,    S    21  i^Sentence."] 

Where  no  criminal  proceedings  is  instituted  on 


FALSE  CSARQB-contd. 

a  false  charge  of  an  offence  of  the  nature  de- 
scribed in  the  latter  part  of  $  211  of  the  Penal 
Code,  the  person  making  such  charge  is  punish- 
able only  under  the  first  part  of  that  section. 
Empress  v.  Parabu...!.  L.  Bep.  5  All.  598, 
1888.  Brodhurst,  J. 

4. False  Charge^  Prosecution  for^trnth' 

out  Examining  Complainants  Witnesses  —  Pencd 
Code,  J  2IJ]  A  prosecution  under  $  211  of  the 
Penal  Code  for  making  a  false  complaint  to  the 
FK>lice,  ought  not  to  be  entertained  by  a  Magis- 
trate against  the  complainant  without  giving 
him  an  opportunity  of  establishing  the  truth  of 
his  complaint  by  a  judicial  enquiry,  simply  be- 
cause the  police  report  that  the  complaint  is  not 
established,  unless,  perhaps,  where  the  com- 
plainant has,  after  the  police  have  refused  to 
take  any  action  on  his  complaint,  refrained 
from  takiag  any  further  steps,  and  so  indicated 
that  he  had  dropped  the  matter.  Empress  v, 
Radha  Kishan...!.  L.  Bep.  5  AIL  86, 1882. 

Straight,], 

S.  C.  under  Penal  Code,  §  182.  8. 

FALSE  COMPLAINT. 

Limitation    to    Suit    for    Damages    from 

Attachment  of  Goods  on. 
See  Limitation.  131. 

MUDVIRAPA   V.     FAKIRAPA...I.    L. 

Bep.  7  Bom.  427. 

FALSE  ENTBY  TO     CONCEAL  CBI- 
MINAL  BBEACH  OF  TBUBT. 
See  Forgery.  8. 

Empress  v.  Jiwanand I    L. 

Bep.  5  AIL  221. 

FALSE  ENTBY  IN  DIABY  KEPT  BY 
OOVEBNMENT  SEBVANT. 
See  Penal  Code,  §  177. 1. 

Virasami  v.  Queen...  L  L.  Bep. 
4  Mad.  144. 

FALSE  EVIDENCE. 

~  Alternative  Charge — ^Jurisdiction. 
See  Procedure— Criminal.  15. 

SuNDRiAH  «,  Queen... I.  L.  Bep. 
8  Mad.  254. 

—  Contradictory  Statements  on  Oath— Alter- 
native Charges. 
See  False  Evidence.  1. 
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FALSE  EVIDENCE— r^/</. 

^—  Fabricating. 

See  Criminal  Misappropriation.  1. 

Thewa  Ram  t».  Empress 10 

Cal.  Rep.  187. 
See  Fabricating  Falee  Evidence. 

— —  Joint  Trial. 

See  False  Evidence.  1. 2. 

See  Procedure— Criminal.  12. 

Empress  v.  Anant...L  L.  Be^- 
4  AIL  298 

—  Oath  Administered  Without  Authority. 
See  False  Evidence.  1.  2. 

1. Oath  Administered  by  Person  With' 

out  Authority — Stamp  Act  L  of  iSyg,  $  51 — Ap- 
plication  for  A Uowance  for  Spoiled  Stamps — Con' 
tradictory  Statements  —  Alternative  Charge — 
Penal  Code,  $$  l8i,  193— i4c^  X.  of  1872,  $  455.] 
Under  the  rules  framed  by  Government  in  refer- 
ence to  $  51  of  the  Stamp  Act,  I.  of  1879,  t^e 
Collector  is  the  only  officer  to  whom  power  is 
given  to  make  inquiries  into  applications  for 
allowances  for  spoiled  stamps,  and  to  take 
evidence  on  oath  in  reference  thereto,  and  to 
grant  or  refuse  such  applications  ;  and  he  can- 
not delegate  his  authority  to  any  other  officer. 

Where,  therefore,  the  Collector  made  over, 
for  enquiry  by  a  Deputy  Collector,  an  applica- 
tion for  a  refund  under  Chapter  VI.  of  the 
Stamp  Act  I.  of  1879  : — 

Held^  that  the  Deputy  Collector  was  not  en- 
titled to  administer  an  oath  to  the  witnesses 
produced  by  the  applicant,  and  that  no  charge 
either  under  $  181  or  193  of  the  Penal  Code 
could  be  sustained  in  reference  to  their  state- 
ments on  the  oath  administered  by  the  Deputy 
Collector, 

Three  persons  were  ^jointly  charged  with 
having,  on  two  different  dates,  being  legally 
bound  by  oath  to  state  the  truth,  '*  knowingly  on 
those  days,  regarding  the  same  subject,  made 
contradictory  statements  on  oath,  and  thereby 
committed  an  offence  punishable  under  \  193  of 
the  Penal  Code"  :— 

Held^  that  the  charge  was  open  to  objection 
for  being  single  and  joint  against  the  three 
accused  instead  of  several  and  specific  in  re- 
gard to  each  of  them,  and  for  not  distinctly  and 
in  terms  alleging  which  of  their  statements  wsis 
false. 


FALSE  EVIDENCE— r<m/^. 

In  prosecutions  for  giving  false  evidence  un- 
<^er  \  193  of  the  Penal  Code,  the  case  of  each 
person  accused  should  be  separately  inquired 
into  by  the  magistrate,  and,  if  committed  to  the 
Court  of  Session,  separately  tried  by  the  Judge. 
It  is  wholly  erroneous  to  include  several  accused 
in  one  joint  charge. 

It  is  not  of  itself  sufficient  to  warrant  a  con- 
viction either  for  giving  false  evidence  or  mak- 
ing a  false  oath,  that  an  accused  person  has 
made  one  statement  on  oath  at  one  time,  and  a 
directly  contradictory  statement  at  another. 
The  charge  must  not  only  allege  which  of  such 
statements  is  false,  but  the  prosecutor  must  be 
prepared  with  confirmatory  evidence  independent 
of  the  other  contradictory  statement  to  establish 
the  falsity  of  that  which  is  impeached  as  untrue. 

Section  455  of  the  Criminal  Procedure  Code, 
Act  X.  of  1872,  was  no  authority  for  the  form 
of  charge  prepared  by  the  magistrate  in  the 
present  case,  the  word  "  alternative"  as  used  in 
that  section  meaning,  that  where  the  facts  which 
can  be  proved  make  it  doubtful  what  particular 
description  of  offence  an  accused  person  has 
committed,  the  charges  may  be  so  varied  or 
alternated,  as  will  guard  against  his  escaping 
conviction  through  technical  difficulties. 

Assuming  that  a  committal  on  so  faulty  a 
charge  could  be  allowed  to  stand,  the  Sessions 
Judge  should  have  prepared  a  fresh  charge 
against  each  of  the  accused,  specifically  setting 
forth  the  statement  alleged  to  be  false,  and  should 
then  have  proceeded  to  try  each  of  them  sepa- 
rately.   Empress  v,  Niaz  Ali...I.  L.  Bep.  5 

All.  17, 1882.     Stuart,  CJ.,  and  Straight,  J. 

2. Penal  Code,  5§  iSi,  ig^^^ Joint  Trial 

-^Procedure — Pleader,  Inquiry  into  Conduct  of-^ 
OathJ]  Where  a  pleader  is  called  upon,  in  an 
enquiry  under  the  Legal  Practitioners'  Act 
XVIII.  of  1879,  to  explain  his  conduct,  it  is  not 
competent  to  the  Court  which  conducts  the 
enquiry  to  take  a  statement  from  him  on  solemn 
affirmation;  and  he  is  not,  therefore,  legally 
bound  by  an  oath  to  speak  the  truth,  though 
such  affirmation  may  have  been  administered, 
and  if  he  states  what  is  false,  he  does  not  render 
himself  amenable  to  the  charge  of  making  a 
false  statement  under  S  181  of  the  Penal  Code» 
or  of  giving  false  evidence  under  {193. 

But  the  enquiry  is  a  judicial  proceeding,  and 
false  statements  on  solemn  affirmation  made  by 
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FALSE  EVIDENCE— ron^^. 

witDesses  should  be  charged  as  offences  under 
i  193  of  the  Penal  Code,  and  the  persons  so 
charged  should  be  tried  separately. 

Where,  therefore,  three  persons,  one  of 
whom  was  a  pleader,  were  tried  together  under 
4  181  of  the  Penal  Code,  for  having  made  false 
statements  on  solemn  affirmation  in  the  course 
of  an  enquiry  into  the  pleader's  conduct  under 
the  Legal  Practitioners'  Act  and  convicted  :— 

Heldy  that  the  pleader's  conviction  was  bad,  as 
the  Court  had  no  power  to  administer  an  oath 
to  him,  and  that  the  trial  of  the  three  accused 
together  was  an  irregularity  which  vitiated  the 
trial.  The  witnesses  ought  to  have  been 
charged  under  $  193  of  the  Penal  Code  and 
tried  separately.  Kotha  Sub  ha  Chetti  v. 
QUEEN...L  Ii.  Bep.  6  Mad.  253,  18bd. 
Innes  and  Kernan,  JJ, 

FALSE      INFORMATION      TO     THE 
POLICE. 

Prosecution  by  Private  Person.  • 

See  Penal  Code,  §  182.  8. 

Empress   v.    Radha     Kishen... 
I.  L.  Bep.  5  All.  86. 

Sanction  to  Prosecute  for. 

5^^  Sanction  to  Prosecute.  4. 

Queen  v.  Velayudam I.   L. 

Bep.  6  Mad.  146. 

FALSE   INFOBMATION   TO   PX7BLIC 
SEBVANT. 

See  the    Cases  under   Penal    Code, 
§182. 

FAMILY  ABBANGEMENT. 

See  Compromise.  2. 

Ram  Nirunjunv.  Prayag  Singh. 
L  L.  Bep.8Cal.  138. 

FAMILY  HOUSE,  HINDU  WIDOW'S 
BIOHT  TO  BESIDE  IN. 

See  Hindu    Law  —  Maintenance 
of  Widow.  6. 
Dalsukhram  v.   Lallubhai...!. 
L.  Bep.  7  Bom.  282. 

FABMEB  OF  BEVENX7E. 

-^—  Acquisition  of  Right  of  Occupancy  by. 
See  Bight  of  Occupancy.  1. 

Krishnasami  V,  Varudaraja  ... 
I.  L.  Bep.  5  Mad.  845. 


fatheb,  inhebitance  of. 

Excludes  Mother  in  G^jjarat. 

5^^  Hindu  Law — Inheritance  — 
Father.  1. 

Khodbhaii?.  Bahdhar I.  L. 

Bep.  6  Bom.  544. 

FEASTS  TO   BBAHMANS,  BEaUEST 
FOB. 

Valid. 

See  Hindu  Law— Will.  1. 

Lakshmishankar  v.  Vaijnath... 
I.  L.  Bqp.  6  Bom.  24. 
FEES  APPUBTENANT  TO  OFFICE  OF 
GUBU  OF  CASTE. 
See  Jurisdilion.  29. 

Murari  v.  Suba.-.L  L.  Bep.  6 
Bom.  7S5. 

FEES  OF  COMMISSIONEB  FOB  TAK- 
ING ACCOUNTS. 

See  Commissioner      for     Taking 
Accounts.  1. 
Gopalaratnamayyar  v.  Bupar. 
I.  L.  Bep.  4.  Mad.  899. 

FELONY  OB   MISDEMEANOUB,  DA- 
MAGE CAUSED  BY. 
5^^  Bight  to  Sue.  18. 

Abdul V.  Muhammad  ..I.  L. Bep. 
4  Mad.  410. 

FIDUCIABY   POSITION,    PUBCHASE 
BY  PEBSON  IN. 

See  Constructive  Trust.  1. 

Ram  Lall  v.   Debender    Nath. 
L  L.  Bep.  8  CaL  8 ;  9  Cal. 
Bep.  837. 
FIEBI  FACIAS,  WBIT  OF. 
See  Mortgage.  36. 

Chunder     Nath  r.  Nilakant... 
I.  L.  Bep.  8  Cal.  690. 

FINAL  OBDEB  OB  DECBEE. 

Appeal. 

See  Appeal  —  Civil.  4. 

Aben  Sha    v.  Cassirao...I.  L. 
Bep.  6  Bom.  260. 
FINDING  OF  FACTS. 

—  Second  Appeal  on. 

See  Appeal  —  Civil.  28.  28a. 

Futtehma  V,  M0HAMED...I.  L. 

Bep.  9  CaL  809. 

Lal  Mahomed  v,  Shoila......11 

CaL  Bep.  104. 
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FINDING  OF  'FAOTB-contd. 
5<v  Mortgage.  14. 

ShANKAR    LaL  9.  SUKRANI...L  L. 

Rep.  4  All.  462. 
See  Review.  3. 

Sheo  Ratan  v.   Lappu I.  Ii. 

Bep.  5  AIL  14. 

FIREWORKS. 

See  Arms  Act  XI.  of  1878,  §  6. 1. 
Queen  v,  Suppi...I.  L.  Rep.  6 
Mad.  159. 

FISCAL  ACT,  CONSTRUCTION  OF. 

See  Madras  Act  III.  of  1871,  §  63. 
1. 
Vice-President, &c.,  Cuddalore 

V.  Nelson I.  L.  Rep.  8 

Mad.  129. 
5^<r  Stamp.  11. 

Empress  v.  Saddanund I.  L. 

Rep.  8  Cal.  259. 

FISH  IN  TANK  OR  CREEK  LEASED 
BY  GOVERNMENT. 

Theft  of. 

See  Theft.  8.  4. 

Queen  v.    Revu...I.  L.  Rep.  3 

Mad.  390. 

Proceedings  No.  1759  of  1878... 

L  L.  Rep.   3   Mad.  891, 

Note. 

FISHERY. 

In  Public  Navigable  River. 

See  Estoppel.  10. 

GOUR   HURI    V.  AMIRUNNISSA...II 

Cal.  Rep.  9. 

1, Limitation  —  Adverse  Possession — 

Prescription — Fluctuating  Body  of  Tenants  of 
Several  Pergunnahs  Prescribing  for  Right-  to 
Fish— Act  XV.  of  1877,  $  26— Custom,  Un- 
reasonableness.'] In  a  suit  to  restrain  the  de- 
fendants, who  were  inhabitants  of  3  villages  in 
a  zemindari  belonging  to  the  plaintiff,  from 
fishing  in  certain  bhils  belonging  to  that  zemin- 
dari, the  defendants  contended  that  they  and 
the  other  tenants  of  the  pergunnah  in  which 
their  villages  were  situated,  as  also  the  tenants 
of  the  neighbouring  pergunnah,  had  been  in 
adverse  possession  of  the  julkur  right  for  more 
than  12  years,  and  claimed  a  prescriptive  right 
thereto.  The  lower  Courts  dismissed  the  suit, 
holding,  on  the  evidence,  that  the  defendants' 


FISHERY— fow/rf. 

had  made  out  their  prescriptive  right,  and  that 
the  suit  was  barred  by  limitation. 

On  second  appeal  the  High  Court  in  order  to 
ascertain  what  the  findings  amounted  to  refer- 
red to  the  evidence  of  the  witnesses  relied  on, 
and  found  that  "  they  without  any  special  re- 
ference to  the  defendants  in  this  case,  proved 
that  the  tenants  of  the  pergunnahs  mentioned 
had  been  in  the  habit  of  fishing  in  the  bhils  in 
the  manner"  described  by  the  lower  Courts. 

But  their  Lordships  held  that  this  did  not 
amount  io  dispossession  of  the  plaintiff,  the 
owner  of  the  bhils.  Unless  it  could  be  shown 
that  the  acts  of  misappropriation  of  the  fish  were 
done  by  a  person  or  defined  number  Of  persons, 
the  acts  of  misappropriation,  even  if  they  had 
the  effect  of  depriving  the  owner  of  a  property 
wholly  of  its  profits,  would  not  constitute  dis- 
possession of  the  owner.  And  even  assuming; 
that  such  a  fluctuating  body,  as  the  tenants  of 
certain  pergunnahs,  could  be  said  to  be  in  wrong- 
ful possession  of  property,  still,  until  it  was 
shown  that  the  owner  was  excluded  from  the 
participation  in  the  enjoyment  of  it,  he  could 
not  be  said  to  be  out  of  possession.  The  facts 
deposed  to  amounted  only  to  successive  acts  of 
trespass,  and  did  not  amount  to  a  complete 
ouster  of  the  plaintiff,  and  the  plaintiff's  claim 
was  therefore  not  barred  by  limitation.  Par- 
butty  Nath  Roy  Chowdhry  v.  Mudho  Faroe  (1.  L. 
R.  3  Cal.  276 ;  I  Cal.  Rep.  592)  distinguished. 

Nor  was  any  prescriptive  right  established 
under  S  26  of  Act  XV.  of  1877,  which  evidently 
requires  that  the  same  person  or  persons  must 
be  shown  to  have  exercised  the  right  claimed 
for  a  particular  length  of  time,  whereas  the 
right  claimed  in  the  present  case  was  on  behalf 
of  an  undefined,  unascertained  and  fluctuating 
body  of  persons,  who  moreover  could  in  no  sense 
be  regarded  as  a  corporate  body,  so  that  any 
grant  in  their  favour  could  be  presumed. 

Nor  could  the  claim  set  up  by  the  defendants 
have  for  its  basis  a  valid  existing  custom,  for 
assuming  it  to  have  been  established  by  the 
evidence,  it  could  not  be  treated  as  a  valid  cus- 
tom, because  of  its  unreasonableness,  there  being 
no  limitation  to  the  number  of  persons  entitled 
to  enjoy  it,  so  that  the  result  might  be  that  the 
plaintiff,  the  owner  of  the  property,  might  be 
completely  deprived  of  its  profits.  Lord  Rivers 
V.     Adams     (L.    R.   3   Ex.   D.  361)   followed 
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LUTCHMEBPUT  SiNGH  V.  SADAULO    NusHYO.-.I. 

L.  Bep.  9  Gal.  698^  1882 ;  12  Gal.  Bep. 
382.     Mitter  and  Norris,  JJ. 

I^SHING  UtETS. 

Spreading — on  Road  Side. 

See  NuiBance.  1. 

QOebn  v.  Khaokr...!-  L.  Bep. 
4  Mad.  285. 
^OBEGLOSUBE. 

Demand  Necessary  before. 

See  Mortgage.  26. 

Karan  SI^/GH  9.  Mohan   Lal  .. 
I.  L.  Bep.  6  All.  0. 

—  Evidence     of — Statement     of     Deceased 

Mortgagee. 
See  Evidence.  21. 

Kanayalal   v.    Pyarbai...X<    L. 
Bep.  7  Bom.  139. 

—  Kotice  of — to  Mourasi  Mokuraridar. 

See  Mortgage.  41. 

Sripoti  v.  MoHip I.  L.  Bep. 

9  Gal.  643. 

Notice  of— Not  Signed  by  Judge. 

5e^  Mortgage.  21. 

Basdeo  v.  Mata...!.   Jj,  Bep.  4 

All.  276. 

— —  of  Purchaser  of  One  of  Two  Villages  Jointly 

Mortgaged,  by  Mortgagee  and  Purchase 

of  other  Village. 

5e^  Mortgage.  39. 

BisHESHAR  V,  LA1K...L  ti.  Bep. 
6  All.  257. 
-^  Rent,  Suit  for,  by  Mortgagee  after. 
See  Mortgage.  50. 

Raisuddin  ».  Khodu  Nervaz... 
12  dal.  Bep.  479. 

F0BEGL08UBE  SUIT. 

■ Service  of  Summons  on  Agent. 

See  Practice— Civil.  18. 

Michael  V.  Ameena t.  L. 

Bep.  9  Gal.  788. 

VOBBIGN  JUDGMENT. 
See  Bes  Judicata.  6. 

HiNDB  AND   Co.  V.    PONNATH...I. 

L.  Bep.  4  Mad.  859. 
— ^  Suit  on. 

See  Bight  to  Sue.  12. 12a. 

BhAVANISHANKAR  V,    PURSADRI... 

I.  L.  Bep.  6  Bom.  292. 

'  Lakshmanan  v.  Karuppan I. 

L.  Bep.  6  Mad.  273. 

27 


FOBEIGN  JUDGMENT~ro^^<;. 

—  Suit  on. 

See  Small  Gause  Gourt—  Mofussil. 
15. 

Anakattilv.  Kocheri I.  Xi. 

Bep.  6  Mad.  191. 

^OBEiGN  STATE. 

Contract  witJi. 

See  Principal  and  Surety.  1. 

Sirdar  Sujanv.Ganga  Ram...L. 
B.  9  I.  A.  58. 

FOBEIGN     TEBBITOBT,     OFFENGE 
COtoOTTEt)  IN. 
See  Jurisdiction.  25  to  27. 

Empress  v,   Maganlal I.  L* 

Bep.  6  Bom.  622. 

Empress  v.Keshub... I.  L  Bep. 

8  Gal.  985  ;  11  Gal.  Bep. 

24. 

Empress  v.  Hurro...!.  L.  Bep. 

9  GaL  288. 

Bapo  v.  QuEEfi...!.  L.  Bep.  5 

Mad.  28. 

FOBEST  AGT  VH.  OF  1878. 

1.  $$  54,  58  —  Revision  —  Act  X,  of 

1872,  <  297  —  Confiscation,']  Under  the  Forest 
Act  VII.  of  1878  no  confiscation  order  is  neces- 
sary, or  can  be  made,  in  respect  of  forest  produce 
which  is  the  property  of  Goverftment.  • 

An  order  directing  the  confiscation  of  forest 
produce,  not  the  property  of  Government,  in 
respect  of  which  an  offence  has  been  Comniitted 
can  only  be  made  at  the  time  when,  and  in  the 
proceeding  in  which  the  offender  is  convicted  ; 
$  54  of  the  Act  making  it  clear  that  confiscation 
is  to  be  regarded  as  matter  of  punishment  which 
may  be  added  by  way  of  additional  penalty  to  the 
imprisonment  or  fine  prescribed  for  offences. 

No  order  can  be  made  under  the  Act  on  the 
conviction  of  any  person  of  a  forest  offence,  con. 
fiscating  forest  produce  of  which  the  offender  is 
lawfully  in  possession,  and  in  respect  of  which 
no  offence  has  been  committed. 

The  terms  of  S  S8  of  the  Act  do  not  expressly 
exclude  the  ordinary  revisional  powers  of  the 
High  Court,  under  S  297  of  the  Criminal  Proce- 
dure Code,  Act  X.  of  187a,  over  a  subordinate 
tribunal  in  the  exercise  of  its  criminal  jurisdic- 
tion, where  there  has  been  material  error  in  a 
judicial  proceeding.  The  High  Court,  therefore, 
has  power  to  revise  an  order  made  by  a  District 
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FOREST  ACT  VIL  OF  lB78—contd, 

Judge  under  $  58  of  the   Forest  Act  on  appeal 

from  an  order  by  a  Magistrate  made  under  i  54. 

Empress  V.  NathuKhan...L  L.  Bep.  4  All. 

417,1882.     Straight,], 

FOBEST   PRODUCE,   CONFISCATION 
OF. 

See  Forest  Act  VII.  of  1878. 1. 
Empress  v.  Nathu...L  L.  Bep. 
4  AIL  417. 
FOBFEITTJBE. 

— ^  Joint  Tenants. 

See  Landlord  and  Tenant.  35. 

Dassorathy  v.  Ram  Krishna, ..I. 
I4.  Bep.  9  CaL  526. 
^^  Relief  against. 

See  Landlord  and  Tenant.  86. 86a. 

Subbaraya   v.    Krishna. ..I.    L. 

Bep.  6  Mad.  159. 

Narayana  w.   Narayana...I.   L. 

Bep.  6  Mad.  327. 

—  Ultimate  Reversioner's  Right  to  Enforce— 

Waived  by  Immediate  Reversioner. 
See  Declaratory  Decree.  5. 

BhUJENDROV.    TRIGUNANATH...I. 

L.  Bep.  8  CaL  761. 

—  Waiver  of. 

See  Landlord  and  Tenant.  41. 
Kali  Krishna  v.  Fuzle  Ali...L 
L.  Bep.  9  CaL  843 ;  12  Oal. 
Bep.  592. 

1. Mokurari  Lease— Covenant  to  Forfeit, 

Lease  if  Rent  Unpaid— Relief  —  Bengal  Act 
VIII.  of  i%6g,S  52.]  Section  52  of  Bengal  Act 
VHI.  of  1869  is  applicable  to  cases  where  the 
right  to  cancel  a  lease  arises  under  the  provi- 
sions of  the  Act,  as  also  to  cases  where  the 
right  arises  under  agreement  between  the  par- 
ties. 

But  the  object  of  the  section  being  to  prevent 
a  fprfeiture  if  the  rent  be  paid  within  the  time 
specified  by  the  section,  the  Courts  will  grant 
relief  against  a  forfeiture  where  the  rent  is  so 

paid.    DuLi    Chand  v.  Rajkissore 1,    L. 

Bep.  9  Cal.  88,  1882 ;  11  CaL  Bep.  326. 
Mitter  and  Maclean^  J  J. 

FOBGED  DOCUMENT. 

Using  as  Genuine. 

&f  Forgery.  1. 

Empress  v.  Dhunum...I.  L.  Bep. 
9  Cal.  68. 


FOBGED  HUNDL 

—  Fraudulent  Endorsement  of — Suit  by  Holder 
against  Indorsee. 
See  HundL  L 

Bishbn  Chand  «.  RajendrcL  L. 
Bep.  5  AIL  802. 
FOBGEBY. 

Correction  of  Mistake  in  Deed. 

See  ToTgerj,  2. 

— ^  Fabricating  Order  on   Petition  for  Leave 
to  Build. 
SeeToTgery.  6. 

False  Entry  to  Conceal  Criminal  Breach 

of  Trust. 
5^^  Forgery.  3. 
—  Intent  to  Injure  must  be  Proved. 
&tf  Forgery.  4. 

Using  as  Genuine  a  Forged  Document. 

SeeToTgery.  1. 
1, Using  as  Genuine  a  Forged  Docu- 
ment— Penal  Codecs  47i']  Where  a  person,  in 
the  course  of  a  suit  brought  against  him  for  the 
recovery  of  possession  of  property,  uses  a  forged 
document  as  genuine  knowing  or  having  reason 
to  believe  it  to  be  a  forgery,  for  the  purpose  of 
supporting  his  title  to  the  property,  though  there 
may  be  no  necessity  for  the  use  of  it,  such  user 
is  fraudulent. 

A  general  intention  to  defraud,  without  the 
intention  of  causing  wrongful  gain  to  one  person 
or  wrongful  loss  to  another,  would,  if  proved,  be 
sufficient  to  support  a  conviction  under  $  471 
olthe  Penal  Code. 

An   intention  to  defraud  the  party  against 

whom  the  document  was  used,  is  a  necessary 

inference  which  the  jury  ought  to  be  instructed 

to  draw  when  it  appears  that  the  document  is  a 

forgery  and  used  by  the  accused  with  a  guilty 

knowledge.    Empress  v.  Dhunum   Kazee...I. 

L.  Bep.  9  CaL  58,  1882;  11  CaL  Bep. 

169.    Maclean  and  Norris,  JJ. 

S.  C.  under  Criminal  Procedure  Code, 

AotX.  of  1872,  §  263.  1. 

2.   —  Correction  of  MistaJke  in  Deed  of 

Sale^Penal  Code,  Si  24,  2S»  ^9^*  4^4.  470,  471.] 

Where  the  deed  of  sale  of  a  plot  of  land  set  out 

the  correct  boundaries  of  the  plot,  but  described 

it   by    a  wrong   number,  and  the    purchasers, 

subsequently  to  the  registration  of  the  deed, 

altered  the  number  in  the  deed  to  the   right 

number,  and  used  the  deed  so  altered  as  evidence 

in  a  civil  suit  : — 
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Hdd,  that  the  alteration  of  the  deed  did  not 
amount  to  forgery  within  the  meaning  of  S  4^3 
of  the  Penal  Code,  nor  did  the  use  of  the  deed 
by  the  purchasers  constitute  an  offence  under 
either  $  471  or  196  of  that  Code.     Empress  v. 

Fatbh I.  L.  Bep.  6  AU.  217,   1882. 

Mahmood^  ]• 

S.  C.  under  Prooedure^Oriminal.  35. 

8.  —  False  Entry  in  Account  Book  to 
Conceal  Criminal  Breach  of  Trust — Penal  Code, 
44  24,  25,  465.]  The  making  false  entries  in  an 
official  account  book  by  a  clerk  to  conceal  a 
criminal  breach  of  trust  previously  committed 
by  him,  does  not  constitute  the  offence  of  for- 
gery under  $  465  of  the  Penal  Code.  Queen  v. 
Jageshur  Pershad  (N.  W.  P.  H.  C  Rep.  1874, 
p.  56)  and  Queen  v,  Lai  Gumal  (N.  W.  P.  H.  C. 
Rep.  1870,  p.  n)  followed.     Empress  v.  J  iwa- 

WAND L  Ii.  Bep.  5   Aa   221,   1882. 

ifahmood,  J. 

4. Penal  Code,  \  ^6y^Duty  of  Prose- 
cution.'] It  is  incumbent  on  the  prosecution  to 
prove  all  the  elements  of  the  offence  charged  ; 
and  in  the  absence  of  proof  of  any  one  essential 
element  a  conviction  cannot  be  maintained. 

In  order  to  support  a  conviction  for  forgery  as 
defined  by  §  463  of  the  Penal  Code,  it  is  not 
sufficient  to  prove  that  in  making  the  document 
in  respect  of  which  the  offence  is  charged,  the 
accused  knew  that  the  document  might  injure, 
bat  it  must  be  proved  that  it  was  his  intention 
that  it  should  injure  another.  Feda  Hossein  v. 
EMPRESS...10  Cal.  Bep.  184, 1881.  McDon^ 
*  nell  and  Tottenham^  J  J . 

5. ^  Penal  Code,  Sh  I92»  I93»  218,  463, 

471  —  Public  Servant  Framing  Incorrect  Record 
— Fabricating' False  Evidence^^Fabricating  Order 
on  Petition  for  Leave  to  Build,"]  A  public  servant, 
a  clerk  in  the  office  of  a  municipality,  and  as  such 
in  charge  of  the  municipal  records,  being  unable 
when  called  upon  to  find  certain  orders  passed 
granting  permission  to  two  petitioners  to  erect 
buildings,  fabricated  and  produced  two  orders 
purporting  to  be  those  required : — 

Held,  that  he  could  not  be  convicted  under 
either  f  218  or  471  of  the  Penal  Code.  The 
fabricated  orders,  were  not  records  or  writings 
with  the  preparation  of  which  the  accused,  being  a 
public  servant,  was  charged,  nor  were  the  fa^ 
bricaited  papers  forgeries  as  defined  in  §  463,  not 


FOBOEBY— ron^^. 

having  been  made  with  the  intention  specified 
in  that  section. 

The  accused  might  however  be  guilty  of    an 

offence  under  f   193,    if  the  papers  had  been 

fabricated  with  the  intention  stated  in  §   192. 

Empress  v.  Mazhar  Husain...!.  L.  Bep.  5 

All.  553, 1888.    Oldfield,  ]. 

Note. — The  fabricated  papers  are  described  in 
the  statement  of  facts  as  the  order  passed  on 
tjie  petitions,  and  in  the  judgment,  as  the  peti- 
tions themselves.  I  have  assumed  this  latter  to 
be  an  error  in  the  report. 

FOBMAL  OB  SYDCBOLICAL   POSSES- 
SION. 

Effect  of  Delivery  of  —  in  Execution. 

See  Limitation.  84b. 

DoYANiDHi  V.  Kelai 11  Cal. 

Bep.  395. 

Judgment- Deb  tor  Continuing  in  Possession 

after, 

5^^  Bight  to  Sue.  17. 

GoPALw.  Than  Singh I.  L. 

,^. Bep.  4  AIL  184. 

FBATJO. 

Compromise  of  Decree  obtained  by. 

5^^  Bight  to  Sue.  10. 

PABAMJPB  v.  KANADE...I.  L.  B^. 

6  Bom.  148. 

Decree  Obtained  by. 

See  Bes  Judicata.  14. 

Ahmbdbhoy  v.  Vulleebhov.-.I. 
L.  Bep.  6  Bom.  703. 

Decree  Obtained  by— Limitation  to  Suit 

to  Set  Aside. 
See  Limitation.  112. 

Muhammad  V.  Muhammad. .'.I.  L. 
Bep.  5  AIL  294. 

Decree  or  Order  Obtained  by— Power  of 

Court  to  Vacate. 
See  Bight  to  Sue.  10. 

Paranjpe  V,  Kanade I.  L. 

Bep.  6  Bom.  148. 
— -  Party  Pleading  his  Own — Estoppel. 
See  EstoppeL  4.  4a. 

Murim  v.  RAMJAN...9  CaL  Bep. 

64. 

Thacoor    Prosad    t.    Baluck 

Ram Id  CaL  Bep.  64. 

See  Voluntary  Settlement.  1. 

GoLAM  V,  Official  Trustse...!. 
L.  Bep.  8  OaL  887. 
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"FRAUD— contd. 

Sale  in    Execution    of    Decree    Brought 

About  by  Judgment  Creditors — Damages. 
See  Bight  to  Sae.  11. 

ViRARAGHAVA          V.  VeNKATA- 

GHARYAR I.    L.  Bop.  5 

Ma4.  217. 

FBAT7D      ON      CBEDITOBS,        COIT- 
VBYANCE  IN, 

—  Right  of  Party  to  Dispute. 
^^'f  Estoppel.  4. 

MuKiM  V.  Ramjan 9  Gal. 

Bep.  64. 

FBAXTDULENT  PBEFEBENCE. 

See  Insolvency.  0. 

Miller  v.  Shed  Pershad...!'.  B. 
10  I.  A.  98. 

FBE8H  EVIDENCE  IN  APPEAL. 
Sfe  Appeal— Civil.  29* 

Chandi  Churn  v.  Durga  Churn. 

I.  Ii.  Bep.    9    Cal.    260, 

1882,  P.  C;  12   Cal.  Bep. 

81. 

See  Divorce.  4. 

Morgan  v.  Morgan. ..L  L.  JBep. 
4  AU.  306. 

GAHAN    LAHAN   CLAUSE  IN  CON- 
DITIONAL SALE. 
See  Mortgage.  35. 

Kanayalalw.  Pyarabai I.  L. 

Bep.  7  Bom.  189. 

QAINS  OF  PBOSTITUTION. 

See  Hindu  Law  —  Self-acquired 
Property.  8. 

300L0GAM   V.    SWORNAM I.  L. 

Bep.  4  Mad.  83O. 
OAINS  OF  SOIENCE. 

See  Hindu  Law  —  Self-acquired 
Property.  1. 

Lakshman  V,  Jamnabai L  L. 

Bep.  6  Bom.  225. 
GAMBLING. 

1.  — —  Coin  —  Instrument  of  Gaming  — 
Bombay  Act  III.  of  1866,  4  11.]  A  coin  is  not 
an  instrument  of  gaming  within  the  meaning  of 
f  II  of  Bombay  Act  III.  of  i866.  An  instru- 
ment  of  gaming  means  an  implement  devised 
or  intended  for  that  purpose.  Impbratrix  v. 
VH'Hal  BHAJCHAND...I.  L.  Bep.  6  Bom.  19, 
I8aj.    M»  Meivill  and  Pinhey,  JJ. 


GENIRAL  CLAUSES  ACT  J.  OF  1868. 

§  2.  CI.  5. 

See  Jurisdiction.  41. 

Bker  Chunder  v.  Raj  Coomar.»« 
J.  L.  Bep.  9  Cal.  585. 

§6. 

See  Appeal— Criminal.  4. 

RoNGAi  V.  Impress. ..I.  L.  Bep. 
9  Cal.  518. 
See  Execution  of  Decree.  12. 

Papa  v,  Anuntarama L   L^ 

Bep,  3  Mad.  98. 
See  Limitation.  3a.  39. 

Bbharv  V,  Goverdhun I.  L. 

Bep.  9  Cal.  446. 
Ram  Gobind  v.   Denobundhu... 
9  Cal.  Bep.  281. 
$ee  Procedure— Criminal,  44. 

Srinivasachari  v.  Queen. ..I.  L^ 
Bep.  6  Mad.  886. 

GENEBAL  WOBDS,  LIMITATION  OF, 
TO   THINGS   EJUSDEM    GENE- 
BIS. 
^e  Contract,  18, 

Carlisles  Sl  Co,  v.  Ricknauth. 
I.  L.  Bep.  8  Cal.  809. 
GHATWAL. 

Resumption  by  —  of  Permanent  Tenure 

Granted  by  Farmer. 
5^if  Limitation.  101. 

Madho  v.  Tekait I.  L.  Bep. 

9  Cal.  411, 
GHATWALI  TENUBE. 

Shikmi— Sale  in  Execution  of  Decree. 

See  Shikmi  Ghatwali  Tenure.  1. 
Bal|.y  Dobey  V,  Ganbi  Dbo...I. 
L.  Bep.  9  Cal.  888, 

1.  — ^  Sale  of —  in  Execution  of  Decree^ 
against  Prior  Holder.]  The  lands  in  suit  consti- 
tuted a  jagfair  mehal  forming  part  of  the  per- 
manent by  settled  zemindary  of  Pachete. 

Neither  the  origin  of  the  jaghir,  nor  the 
precise  time  at  which  it  yr^s  created  were  known, 
but  it  appeared  that  as  far  back  as  i77>  A.  D. 
the  villages  of  which  it  was  composed  were  held 
by  jaghirdars  who  paid  to  Government  two- 
thirds  of  the  annual  value  as  revenue,  and 
retained  the  other  one-third  as  remuneration  for 
the  services  under  which  the  jaghir  was  held. 
The  villages  included  in  the  jaghir  were  per- 
manently settled  ^s  part  J  of  the  zcmin^u}  of 
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Pachete.  In  fixing  the  Government  revenue  at 
the  time  of  the  decennial  settlement,  the  lands 
included  in  the  jaghir  were  assessed  at  the  two- 
thirds  then  payable  by  the  jaghirdar  to  Govern, 
ment,  and  the  one-third  retained  by  the  jaghirdar 
in  lieu  of  services  formed  no  part  of  the  assets 
of  the  zemindary  in  respect  of  which  the  Go- 
vernment revenue  was  £xed. 

Jaghirdars  were  successively  appointed  or 
approved  by  the  Government,  who  admitted 
that  the  tenure  was  hereditary  in  the  absence  of 
some  special  objection  to  the  person  entitled  to 
succeed.  The  lands  in  question  had  been  held 
by  the  plaintiffs  father  during  his  lifetime, 
and  had  at  his  death  descended  to  the  plaintiff, 
his  son  and  heir,  the  plaintiff  having  moreover 
been  appointed  jaghirdar  by  the  Government : — 

HAdf  that  the  lands  were  not  liable  to  be  sold 
in  execution  of  a  decree  against  the  plaintiff's 
father  as  assets  by  descent  in  the  plaintiffs 
bands. 

The  jaghir  was  of  a  tenure  analagOMs  to  a 
ghatwali  tenure  of  the  nature  described  in  the 
pieamble  to  Beng.  Reg.  XXIX.  of  1814.  The 
permanent  settlement  of  the  lands  did  not  alter 
the  Jiature  of  the  jaghir  •r  of  the  tenure  on  which 
the  lands  were  held,  nor  could  it  convert  the 
services  which  were  public  into  private  services 
under  the  zemindar.  The  zemindar  became 
entitled  only  to  the  rent  or  revenue  which  was 
previously  payable  to  the  Government,  and  in 
respect  of  which  he  was  assessed,  and  not  to 
the  services  in  respect  of  which  the  one-third 
of  the  rent  or  revenue  was  allowed  to  the 
tenant  as  compensation  for  the  services.  Those 
services  continued  to  be  due  to  the  Govern- 
ment. 

Such  tenures  are  not  resumable  by  the  Go- 
verpment  or  the  zemindar^    Though  generally 
hereditary,  they  are  not  governed  by  the  ordi- 
nary rules  of  inheritance   under  the   Hindu  or 
Mahomedan  law,  and  are  subject  to  the  con- 
dition of  the  Government's  approval  of  the  heir. 
They  are  not  transferable  or  saleable  in  execution 
of  a  decree,  nor  divisible,    Bukronath  Singh  v. 
NUmoni  Singh  (I.  L.  R.  5  Cal.  389;  4Cal.  Rep. 
5S3)    affirmed.    Rajah      Nilmoni    Singh    v. 
Bakranath  Singh...... L.  B.    9  L  A.  104, 

1889 ;  I.  Xi.  itep.  9  CaL  187. 


GIFT   TO   A   0LA88. 

See  Hindu  Law— Will.  6. 

Cally  Nath  v.  Chundbr  Nath... 

I.  L.  Aep.  8  Cal.  878 ;  10 

Cal.  Rep.  207. 

OIPT  WITH  CONDITION. 

5^^  Mahomedan  Law— WilL  1. 
Prince  Suleimah  «.  Dorab  Ali... 
L.  B.  8  L  A  117;  L   L. 
Bep.  8  Cal.  1. 
See  Condition  in  Bestraint  of  Alie- 
nation. 1. 
Anantha  V,   Nagamuthu...!.  L. 
Bep.  4  Mad.  800. 

aiFT^  DEED  OF. 

Stamp. 

See  Stamp.  19. 

Bhavanibai I.    L.   Bep.    7 

Bom.  194. 
GIFT— HINDU  LAW. 

G>ndition  in  Restraint  of  Alienation. 

See  Condition  in  Bestraint  of  Alie- 
nation. 1. 
Anantha  w.  Nagamuthu...I.  L. 
Bep.  4  Mad.  200. 
~  Donee  in  Possession  at  time  of  Gift. 
See  Hindu  Law— Gift.  4. 

Bai   Kushal  v.  Lakhma...!.  L. 
Bep.  7  Bom.  462. 

—  by  Husband  to  Wife— Absolute  Estate  or 
Life  Interest. 
See  Hindu  Law  —  Gift.  8. 

Ram  Narain  v,  Peary  Bhugut... 
L  L.  Bep.  9  Cal.  830. 

to  Person  not  in  Esse  when  Gift  to  Take 

Effect. 
See  Hindu  Law—  Will.  2. 

Sir  Mangaldas  v.  Krishnabai... 
I.  L.  Bep.  6  Bom.  88. 

— —  Possession,  Delivery  of  —  Registration. 

Spe.  Hindu  Law— Gift.  1.  2. 

Vasudbv   r.  Narayan I.  L. 

Bep.  7  Bom.  181. 
Dagai  v.  Mathura...!.  L.  Bep. 
9CaL854. 
^  Begistration.  22. 

Man    Bbhari    v.    Nannichi...L 
L.  Bep.  4  All.  40. 
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OIPT— HINDT7  IjAW-^contd. 

—  Possession,  Necessity  of. 

5^  Begistration.  8.  4. 

Lakshmanoas  v.  Dasrat...!.  L.  | 
Bep.  6  Bom.  168. 

SOBHAGCHANDV.  BhAICHAND 

Ibid.  198. 

—  by  Widow. 

See  Hindu  Law — Alienation   by 
Widow.  2. 

PURAN  V,  JaI  N ARAN... I.  L.  Bop. 

4  AU.  482. 

GIFT   OF  INOOME  WHEN   GIFT  OF 
C0BFX7S. 

See  Limitation.  24b. 

HeMANGXNI   V,    NOBIN  CHAND...I. 

L.  Bep.  8  GaL  788. 

GIFT— INCOMPLETE. 

See  Truflt.  2. 

HiRBAi  V.  Jan  Mahomed. ..I.  L. 
Bep.  7  Bom.  229. 
GIFT— MAHOMEDAN  LAW. 

by  Donor  Out  of  Possession. 

See  Hahomedan  Law^Gift.  1. 

MOHINUDINV.  MANCHBRSHAH...I. 

L.  Bep.  6  Bom.  650. 

—  in  Futuro, 

See  BCahomedan  Law— Gift  2. 

YusuF  V.  Collector  of  Tipper  ah» 
I.  L.  Bep.  9  Cal.  188. 

—  of  Indivisible  Property. 

See  Mahomedan  Law— Gift.  4. 
KASiMf^.  Sharip-un-Nissa...I.  L. 

Bep.  5  AIL  286. 

—  to  Minor. 

See  SCahomedan  Law -Gift.  1. 
MoHiNUDiNv.  Manchershah...L 
L.  Bep.  6  Bom.  650. 

—  Possession,  Delivery  of. 

See  mCahomedan  Law--Gift.  4. 

Kasim  v.  Sharip-un-Nissa L 

L.  Bep.  5  AIL  285. 

of  Specific  Share  in  Undivided  Property. 

See  Kahomedan  Law— Gift.  4. 

Kasim  v.  Sharip-un-Nissa I. 

L.Bep.  5A11.  285. 
GIFT  OB  WILL. 

See  DCahomedan  Law— Gift.  8.  4. 

Kuverbai  v.    Mir  Alam...L  L. 

Bep.  7  Bom.  170. 

Kasimv.  Sharip-un-Nissa..  I.  L. 

Bep.  5  AIL  285. 


GIFT,  OVEB. 

Accrued  Shares  when  Pass  under. 

See  Hindu  Law— Will.  6. 

Kumar  Tarakeshwar  v.  Kumtir 
SHOSHI...L.  Bep.   10  LA. 

GIFT  TO  PEB80N  NOT  IN  ESSE. 
See  Hindu  Law— WilL  4.  5. 

AlANGAMONJONI  v.    SONAMONI...L 

L.  Bep.  8  CaL  157,687; 

9  CaL  Bep.  121. 

Callv  Nath  t.  Chunder  Nath. 

I.    L.   Bep.   8  Gal.  878; 

10  Gal.  Bep.  207. 

GOMASHTA   OANNOT    SUE    IN   HIS 
OWN  NAME   FOB  EMPLOYER. 

See  Parties  to  Suit.  10. 

KOONJO       BeHARY        «.       POORNO 

Chunder L  L.  Bep.  9 

CaL  450. 
GOOD  FAITH. 

See  Defamation.  1. 

Abdul  v.  Tej  Chandar...I.   L. 
Bep.  8  AIL  815. 
GBANDMOTHEB'S  SHABE  ON  PAR- 
TITION. 
See  Hindu  Law— Maintenance  of 
Widow.  4. 

VeNKATAMMAL    «.    ANDVAPPA...I. 

L.  Bep.  6  Mad.  ISO. 

5^eHindu  Law— Partition.  5.  7.  8. 

Ruder  v.  Hurdai...9  Cal.  Bep. 

16. 

DAMOODUR  v.  SENABUTTY...I.  L* 

Bep.  8  Gal.  587. 

Badri  V,  BHUGWAT...I.  L.  Bop. 

8  CaL  649. 

GBANDSON*S    INTEBEST    IN    AKD 

BIGHT      TO      PABTITION     OtF 

ANGESTBAL  PBOPEBTY. 

See    Hindu     Law  —  Undvided 

Family.  4. 

JOGAL  KiSHORE  V.  ShIB   SAHAI  ... 

L  L.  Bep.  5  An.  430. 

GBANT  TO  A.  AND  HIS  CHILDBEN 
WITHOXJT     BESTBICTION     OF 
NAMEa 
—  Construction  of. 

See  Mahomedaa  Law— Wakt  9. 
Satad  Mahombd  v.  Satad  Go- 
bar L  L.  Bep.  6  Bom. 
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GBAirr  FOB  BUILDING  PURPOSES. 

See  Landlord  and  Tenant.  18. 

GUNGADHUR  V.    AziM-UD-DlN...  I. 

L.  Bep.  8  Oal.  960. 
OBANT,  C0NFIB3ICATI0N  OF. 
See  Lease.  1. 

PURMANANDAS I.    L.    Bep.    7 

Bom.  109. 
OBAKT  IN  LIEU  OF  MAINTENANCE. 

by  Hindu  Widow, 

See  Hindu  Law.  —  Alienation  by 
Widow.  6. 

SURAYA  V.     LaKSHMINARASAMMA. 

L  L.  Bep.  5  Mad.  291. 

1.  Resumption — Hereditary  or  Perma- 
nent Grants  Presumption  o/.'}  Where  a  grant 
of  land,  by  way  of  maintenance,  is  made  by  a 
zamindar  to  a  member  of  his  family  who  is 
entitled  to  maintenance,  it  is  to  be  presumed 
that  the  grant  is  resumable,  at  least  on  the  death 
of  the  grantor  ;  but  where  members  of  a  branch 
of  the  zamindari  family  have  for  three  genera- 
tions held  lands  without  interference  on  the  part 
of  the  zamindar  for  the  time  being,  either  in  the 
way  of  confirmation  or  revision,  the  successive 
enjoyment  of  the  members  of  the  branch  justifies 
the  inference  that  the  original  grant,  if  made  for 
maintenance,  was  intended  to  be  in  perpetuity. 
Zamindar  of  Salur  v.  Sri  Raja  Pedda  Pakir 
RAJA...L  L.  Bep.  4  Mad.  371,  1881.  Tur- 
ner, C.J.,  and  Af.  Ayyar,  J. 

2.  —  Construction — Grant  by  Zamindar 
When  Binds  Successors  —  Resumption.']  In  the 
absence  of  express  words  to  the  contrary,  a 
grant  for  a  specific  object  will  enure  from  its 
nature  until  the  object  fails.  Ordinarily,  a 
grant  for  maintenance  will  enure  so  long  as  the 
grantee  is  entitled  to  be  maintained,  provided 
that  the  grantor  is  competent  to  make  it. 
Though  by  virtue  of  joint  ownership  in  an  im- 
partible estate  belonging  to  a  joint  Hindu  fami- 
ly, the  zamindar  for  the  time  being  is  incom- 
petent to  bind  the  corpus  for  his  own  purposes 
beyond  his  life,  it  is  still  open  to  him  to  bind 
his  successors  by  an  alienation  which  would  bind 
a  joint  Hindu  family  if  the  estate  were  partible 
and  if  the  alienation  were  made  by  the  manag- 
ing  co-parcener  for  the  time  being.  His  act 
would  then  be  within  the  scope  of  his  authority 
as  the  head  of  the  joint  family,  and  bind  his 
co-parceners  and  successors.  Though  in  the 
case  of  an  impartible  estate  no  partition 
is  permitted,  the  character  of  the  property  as  an 
impartible  estate  does  not  take  away  the  power  I 


GBANTIN  LIEU  OF  MAINTBNA|70E. 

— contd. 

of  alienation.  The  proposition,  therefore,  that 
a  grant  by  a  zamindar  does  not  enure  beyond 
his  life,  is  confined  in  its  operation  to  grants 
which,  if  made  by  the  managing  co-parcener 
of  an  ordinary  Hindu  family  would  not  bind 
the  family. 

As  a  general  rule,  property  allowed  for  main- 
tenance is  resumable  at  the  death  of  the  grantee^ 
the  presumption  being  that  only  the  income 
was  granted  and  not  the  corpus.  But  there  is 
nothing  to  preclude  an  owner  from  making  over 
property  absolutely  in  full  discharge  of  all 
claims  of  maintenance.  Where  the  income  of 
land  granted  by  a  zamindar  in  lieu  of  main- 
tenance becomes  greatly  enhanced,  without  any 
labour  or  expenditure  on  the  part  of  the  grantee, 
by  reason  of  the  introduction  of  irrigation, 
which  was  not  contemplated  at  the  time  of  the 
grant,  that  would  not  give  the  grantor's  successor 
a  right  to  resume  the  grant  and  dispossess  the 
grantee,  but  at  the  most  only  to  a  readjustment 
of  the  grant  with  reference  to  its  altered  basis. 
Bhavanamma  w.  RAMASAMI...L  L.  Bep.  4 
Mad.  198,  1881.  if.  Ayyar  and  Tarrant,  JJ. 
GBANT,  PBESX7MPTI0N  OF. 
See  Easement.  2.  8.  4. 

Charanw.  D0KOUR1...I.  L.  Bep. 
8  cal.  960, 
Sri    Raja    Vericherla    v,  Sri 
Raja   Satracherla...L    L. 
Bep.  5  Mad.  253. 
Srinivasa  «.  Secretary  of  State, 
L  L.  Bep.  5  Mad.  226. 
OBANT     BY      ZAMINDAB      WHEN 
BINDING  ON  SUCCE8S0B. 
See  Ghrant  in  Lieu  of  Maintenance. 
2. 
Bhavanamma   v.    Ramasami...L 
L.  Bep.  4  Mad.  198. 
GUABANTEE. 

Disclosure  of  Material  Facts. 

See  Principal  and  Surety.  8. 

Secretary  of  State  v.  Nilame- 

kam I.  L.  Bep.  6  Mad. 

406. 

GUABANTEE     TO       SUBETY     FOB 
JUDGMENT-DEBTOB. 
See  Oivil  Procedure  Oode,  Act  Z. 
of  1877,  §  257a.  1, 

Yella  Chetti  v.  Munisami....I, 
L.  Bep.  6  Mad.  101. 
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GUARDIAN. 

Admission  by. 

5##  AdmiMion.  2. 

SuRU}  V.  Bhagwati 10  Oal. 

Bep.  877. 
— —  Alienation  by — without  Sanction  of  Court 
— Ratification. 
See  Alienation  by  Guardian.  1.  2. 

Manji  Ilk  Tara I.  L.  Bep.  8. 

All.  852. 

Til  KcfER  v.  Roy  Anund 10 

CaL  &ep.  547. 

• Appointment  of. 

See  Guardian,  Appointment  of. 

Appointment  of — after  Institution  of  Suit 

against  Person  then  of  Age. 
See  Parties  to  Suit.  8. 

Krishna  v,  Akbar,..9  Cat  Bep. 
213. 

•  Costs  against— of  Minor  Defendant. 

See  Cofltfl.  8. 

Narasimha  v.   Lakshmipatb...!. 
L.  Bep.  8  Mad.  263. 

— ^—  Mortgage  by — Sanction  of  Court. 

See  Alienation  by  Guardian.  2. 

Til  Koer  v.  Rov  Anund 10. 

Cal.  Bep.  547. 

—  Order  appointing — Omission  by  Guardian 

to  Take  out  Certificate. 
See  Age  of  Majority.  8. 

Chunbe  MuLtj.  Brojo  Nath...I. 
L.  Bep.  8  Cal.  967. 

Sale  by. 

See  Mahomedan    Law— Sale    by 
Guardian. 

GXTABBIAK  AD  LITEM. 

—  Compromise  by. 

&#  Compromise.  1.  la. 

Raja<k)palv.  Muttupalun 1, 

L.  Bep.  8  Mad.  108. 

Sharat    Chunder     v.    Kartik 

CHUNDBR...LL.Bttp.9  Cal. 

810. 

—^ Lunatic  Defendant. 

See  Procedure— Civil.  20. 

JaNAGADALA   v.  THATIPARATH...L 

L.  Bep.  6  Mad.  880. 

GUABDIAH,  APPOINTMENT  OF. 

1. Mad.  Reg,  V.  of  1804,   $   20— Mad. 

Reg.  X.  of  1831,  S  3]    A  District  Court  has  no 
jurisdiction  under  $  20  of  Madras  Regulation  V. 


GXTABDIAN,        APPOINTMENT      OF 

— contd. 

of  1804,  and  $  3  of  Madras  Regulation  X.  of  1831 
to  appoint  a  guardian  of  the  estate  of  a  minor 
when  the  estate  pays  revenue  to  Government. 

The  Petition  of  Sxi^KhUhii'V An.,. 1.  L.Bep.  6 
Mad.  187,  1888.     Kernan  and  if.  i4^ar,  J  J. 

HACKNEY  CABBIAGE. 

See  Matter  and  Servant.  1. 

Bombay  Tramway  Co.  v.  Khairaj- 
I.  L.  Bep.  7  Bom.  119. 

HAX-I-CHAHABAM. 

1. Wajib-ul-ar9 — ScUe  in  Execution  of 

Decree^  of  House  in  Mohdlla-^ Liability  of  Exe- 
cution Purchaser^  The  zemindars  of  a  nK>ha]Ia 
sued  to  recover  one-fourth  of  the  proceeds  of  a 
sale  of  a  house  in  the  mohalla,  in  execution  of 
a  decree  obtained  by  the  defendant,  who  had 
also  purchased  the  house  at  the  execution  sale, 
basing  their  claim  on  the  terms  of  the  wajii-Ml- 
arz,  which  Stated  that  **when  a  house  in  the 
mohalla  was  sold,  a  cess  called  Chaharam  was 
received  according  to  the  understanding  mu- 
tually arrived  at  between  the  seller  and  the 
mohalladar^ :— - 

Held^  that  ther  plaintiffs  were  not  entitled, 
under  the  provisions  of  the  wajib-ul-ar%,  to  any 
right  to  one-fourth  of  the  sale-proceeds  as 
against  the  auction  purchaser.  The  decree- 
holder,  because  he  happened  to  become  the 
auction  purchaser,  could  not  be  regarded  as  the 
"  seller,"  and  it  was  only  the  "  seller*'  who  was 
liable  ;  and  moreover  the  terms  of  the  wajiS-ul- 
ar«  were  only  applicable  to  private  and  voluntary 
sales,  and  not  to  those  held  compulsorily  under 
process  of  law.  Beni  MADHOv.ZAHURUL-HAg. 
I.  L.  Bep.  8  All.  797,  1881.    Straight  and 

Tyrrell,  ]J. 

^  Limitation  to  Suit  for — by  Sharer  against 
Co-Sharers. 
See  Limitation.  108. 

HURMUKHGAURl      V.      HaRISUKH« 

PRASAD... L  L.  Bep.  7  Bom. 
191. 

—  Sirpatilki — Suit  for— Jurisdiction. 

See  Pensions  Act  ««ilii  of  1871. 1. 

Naro  v.  Collector  op  Poona..  I. 
L.  Bep.  6  Bom.  909. 
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RA2«7  BLOOD. 

Sapindas  of— and  Whole  Blood— Inherit- 
ance. 

See  Hindu  Law— Inheritance.  1. 
Sam  AT   V,    Am  RAT...  I.  L.  Bep. 
6  Bom.  894. 

HALF  PAY,  ATTACHICENT  OF. 
See  Execution  of  Decree.  84. 

Bearo  9.  EGERTON...L  L.  Bep. 
6  Mad.  179. 

HALF  SI8TEB  EXCLUDED   BY    DL 
VIDED  SAPINDA. 
See  Hindu  Law  —  Inheritance  — 
Sapindaa.  1. 

KUMARAVELU    V.    VIRANA...L    L. 

Bep.  6  Mad.  29. 

HABBOITB  CBAFT,  GEBTIFICATE  OF 
BEQIBTBY  OF. 

Omission  to  Produce. 

See  Act  XI2C.  of  1888,  §  18.  1. 
Empress    v.    Mahasnya...I.    L. 
Bep.  7  Bom.  280. 
HATHCHITTA. 

See  Stamp.  9. 

Brojo  V,  GOLUCK...L  L.  Bep.  9 
Cal.  127. 
«<HEIB8." 

See  Madras  Begalation  ZXIZ.  of 
1802. 1. 

Arumugam  9.  Vijayammal L 

L.  Bep.  4  Mad.  888. 

HBIB  OF  DECEASED  MOHAMEDAN, 
LIABILITY  OF,  FOB  DEBT  OF 
ANCESTOB. 

See  the  Cases  under  Mohamedan 
Law— Liability  of  Heir  for 
Debt  of  Ancestor. 

HXBEDITABY  GBANT. 

See  Mokurrurri  Ijara.  1. 

MussT.  BiLASMONi  V.  Rajah  Sheo 

PERSHAD...L.  B.  9 1.  A.  88; 

L  L.  Bep.  8  Cal.  664. 

—  Presumption  of. 

See  Ghrantin  Lieu  of  Maintenance. 

1. 

Zamindar  of  Salur  9.  Sri  Raja 

PEDDA...L  L.  Bep.  4  Mad. 

871. 

28 


HEBEDITABY  OFFICE. 

!• Alienation  of  Vatan  Property — Talvar 

or  Shetsundi  Vatan— Bom.  Reg.  XVI.  of  1 827, 
*|  19,  20— Act  XI.  of  1843,  5  \y-Bom.  Act  III. 
of  1874,  SS  9,  23,  24,]  In  1866  the  defendant 
took  a  lease  of  certain  lands  pertaining  to  a 
Talvar  or  Shestsundi  Vatan,  (the  holders  of 
which  under  $$19  and  20  of  Bombay  Regula- 
tion XVI.  of  1827  and  $  15  of  Act  XI.  of  1845, 
were  hereditary  district  or  village  officers),  from 
the  last  owner,  who,  as  sole  occupant,  was 
solely  entitled  to  the  emoluments  attached  to  the 
office.  No  order  as  regards  remuneration  was 
made  when  Bombay  Act  III.  of  1874  was  pass- 
ed,  but  the  plaintiff,  subject  to  objection,  was 
appointed  to  officiate.  In  a  suit  by  the  plain- 
tiff to  eject  the  defendant : — 

Held,  that  the  lease  to  the  defendant  was, 
under  $  20  of  Bombay  Regulation  XVI.  of 
1827,  void,  and  that  the  nullity  of  the  lease 
under  the  Regulation  was  not  removed  because 
the  Collector  had  not  acted,  or  been  called 
upon  to  act,  under  $  9,  CI.  i  of  Bombay  Act 
III.  of  1874,  by  declaring  the  lease  to  be  void  ; 
the  plaintiff,  therefore,  as  life  owner,  was  entitled 
to  eject  the  defendant.    Purshottam  Talvar  v. 

MUDKANGAVDA     ShIDANGAVDA...L   L.  Bop.    7 

Bom.  420, 1888.     West  and  N.  Haridas,  JJ. 

2.  —  Jurisdiction — Enfranchisement  of 
Inam  Land— Mad.  Reg.  VI.  of  1 831.]  Where  a 
claim  to  an  hereditary  office,  falling  under 
Madras  Regulation  VI.  of  1831,  has  been  rejected 
by  a  Collector  prior  to  the  abolition^of  the  office, 
and  the  enfranchisement  of  the  land  which  form- 
ed the  emoluments  of  the  office,  a  Civil  Court 
cannot  take  cognizance  of  a  suit  by  the  claim- 
ant  to  recover  the  lands  from  the  person  to 
whom  they  have  been  granted  by  the  Inam 
Commissioner.  Kamatchi  Ammal  9.  Agiland- 
AMMAL...L  L.  Bep.  6  Mad.  884, 1888. 
Turner,  C.J.,  and  M.  Ayyar,  J. 

HEBEDITABY   OFFICE,    BELIQIOXTS 
OB  SECXJLAB. 

Partition  of. 

See  Hindu  Law— Partition.  2. 

Mancharam  v.  Pranshankar...L 
L.  Bep.  6  Bom.  298. 

HEBEDITABY  8EBVICE  VATAN. 

—  Mortgage  of. 

See  Mortgage.  4. 

Jagjivandas  v.    Imdai>......I.   L- 

Bep.  O  Bom.  211. 
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HIGH  COXTBT  AT  ALLAHABAB. 

—'  jurisdiction — Lunacy. 

See  Jurisdiction.  S4. 

Jaundhe  v.  Court  of  Wards... L 
L.&ep.4AlL159. 

HIGH     COXTBT     CRIMIKAL     FBOCE- 
DURE  CODE,  ACT  Z.  OF  1875. 

§14. 

See  Frocedure-CriminaL  82. 

Charoo  Ch under I.  L.  Bep. 

9  CaL  397. 

^576. 

See  Evidence.  4.  4a. 

Empress  v.  Bal  Gangadhar...I. 

L.  Bep.  6  Bom.  285. 

Empress  v.  Connbll...I.  L.  Bep. 

8  CaL  896. 
§  147. 

See  Frocedure— CriminaL  32. 

Charoo  Chunder...!.  L.  Bep. 

9  CaL  897. 
HIGH   COXTBT,  FOWEB  OF,   TO  SET 

ABIDE  CONVICTION  IN  TBIAL 
laCFBOFEBLY  OBIGINATED. 
See  Frocedure—Criminal.  28. 

NoBiN  Chundra...I.  L.  Bep.  8 
Cal.  560. 

HIGH  COXTBT,  BEVISION,  FOWEB  OF. 
See  Appeal— Criminal.  4. 

RoNGAi  9.  Em  press. ..I.  L.  Bep. 

9  Cal.  513. 

See  Arbitration 

Pugardin  v. 


See  Bail.  1. 

Manikam 


13. 

Moidinsa I.  L. 

Bep.  6  Mad.  414. 


QUEEN...LL.  Bep. 
6  Mad.  63. 
See   the   Cases   under  Civil   Froce- 
dure Code,  Act  X.  of  1877, 
i  622,  and   Civil   Frocedure 
Code,    Act   Xrv.    of  1882, 
§622. 
Acquittal. 

See  AcquittaL  1. 

Municipal      Corporation      of 


HIGH  COXTBT,  BEVISION,  FOWEB  OF 

— contd, 

—  Collector,  Order  by. 

See  In  Beviaion,  Fewer  of  EKgh 
Court  as  Court  of. 
DiAMUT 10  CaL  Bep.  14. 

-^—  Delay  in  Applying. 

See  Civil  Frocedure  Code,  Act  Z. 
of  1877,  §622.2. 
DuRGA  V,   Sheo  Charan...L  I«. 
Bep.  4  AIL  154. 

Discharge  of  Accused   by   Magistrate   io 

Session  Court. 
See  Frocedure— Criminal.  31. 

Lachman  v.  Juala...I.  L.  Bep. 
5  Ail.  161. 

—  Forest  Offence. 

See  Forest  Act  Vn.  of  1878.  1. 
Empress  V.  Nathu...I.  L.  Bep. 
4  All.  417. 

Order  under  S  578,  Act  X.  of  1872. 

See  Frocedure— CriminaL  17. 29. 

ElASARISU  v.  KANAMALAI...L  I«. 

Bep.  3  Mad.  354. 

Bradley  V.  Jameson. ..L  L.  Bep, 

8  CaL  581. 

HIGH  COXTBT— 8X7FEBINTENDENCB 
OF. 
See  St  24  and  25  Vic,  C.  104,  §  16. 

HIGH  SEAS,  OFFENCE  COMMITTED 
ON. 
See  Jurisdiction.  27. 

Bapu  ir.  Queen L  L.  Bep.  5 

Mad.  23. 
HILL  TIFFEBAH. 

See  Jurisdiction.  41. 41a. 

Beer  Chunder  v.  Raj  Coomar... 

I.  L.  Bep.  9  Cal.  535  ;  Id 

Cal.  Bep.  465. 

BiR  Chunder  v.  Ishan  Chunder. 

12  CaL  Bep.  473. 

HINDU  LAW. 

Application  of  —  to  Ascertain  what  is  In- 

* "     ~  y  for  Pur- 


o.  Hari... 
Bom.  546. 

Application 
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1.  Application  of^  to  Convert  to  Ma- 

homedanism—Aci  VI.  of  1871,  S  24.]  The 
language  of  $  24  of  Act  VI.  of  1871  expressly 
limits  the  operation  and  application  of  the  first 
paragraph  of  the  section  to  thoee  cases  in  which 
the  parties  are  at  the  time  of  the  litigation 
orthodox  Hindus  or  Mahomedans  in  religion. 
Their  status  before  the  law  absolutely  depends 
on  their  religious  belief,  and  this  in  the  strict 
sense  of  the  term.  A  Hindu  or  Mahomedan, 
who  becomes  a  convert  to  some  other  faith,  is 
not  ipso  facto  deprived  of  his  rights  to  property 
by  inheritance  or  otherwise.  Pritn^  facie  he 
loses  this  benefit  of  the  law  of  the  religion  he 
has  abandoned,  and  acquires  a  new  legal  status 
according  to  the  creed  he  has  embraced,  if  such 
creed  involves  with  it  legal  responsibilities  and 
obligations.  Thus,  a  Hindu  adopting  the 
Mohamedan  faith,  from  the  moment  of  his 
conversion,  by  that  act  affects  all  the  property 
he  may  acquire  subsequently  to  it,  so  as  to 
render  it  subject  to  the  Mahomedan  law  of  in- 
heritance. His  apostacy  has  an  immediate  and 
prospective,  not  a  retrospective  effect ;  and  his 
subjection  to  the  new  law  dates  from  the 
moment  of  his  profession  of  the  new  religion. 
Therefore,  in  determining  whether  parties  are 
Hindus  or  Mahomedans  within  the  meaning  of 
§  24of  Act  VI.  of  1871,  its  terms  must  be  strictly 
applied,  and  their  operation  confined  to  those 
who  may  properly  be  regarded  as  orthodox  be- 
lievers in  the  one  religion  or  the  other.  The 
mere  circumstance  that  they  may  call  themselves, 
or  be  termed  by  others,  Hindus  or  Mahomedans 
as  the  case  may  be,  ts  not  enough.  Their  only 
claim  to  have  a  special  law  applied  to  them  is 
•  that  they  follow  and  observe  a  particular  religion 
that  of  itself  creates  their  law  for  them.  If  they 
fail  to  establish  their  religion,  the  privilege  to 
the  application  of  its  law  fails  also,  and  they 
must  be  relegated  to  that  class  of  persons  whose 
cases  have  to  be  dealt  with  under  the  latter 
paragraph  of  $  24  of  Act  VI.  of  1 87 1. 

A  Hindu  who  becomes  a  Christian,  may,  if 
he  thinks  it  fit  to  do  so,  still  elect  to  be  governed 
by  the  Hmdu  law  as  regards  succession  and  in- 
heritance. But  if  he  embraces  the  Mahomedan 
faith  and  becomes  an  orthodox  Mahomedan,  it 
is  otherwise  ;  for  his  new  religion  is  concerned 
with,  and  directly  provides  for,  the  devolution 
and  distribution  of  his  estate,  and  he  cannot 
adopt  it  in  one  respect  and  refuse  to  be  bound 
by  it  in  another. 


I  HINDU  L  AW— w«/rf. 

But,  as  a  Hindu  who  adopts  the  Christian 
faith,  may  yet  adhere  to  Hindu  law,  a  fortiori  it 
should  be  administered,  for  those  who,  occupying 
a  mediam  terram  between  Hinduism  and  Maho- 
medanism,  have  nevertheless  by  sustained  and 
consecutive  action  for  many  years,  evinced  their 
recognition  of,  and  submission  to,  the  principles 
of  that  law. 

Where,  therefore,  in  a  suit  for  partition,  the 
parties,  though  nominally  Mahomedans,  were 
proved  to  be  neither  orthodox  Hindus  or  Maho- 
medans, and  to  have  always  followed  the  Hindu 
law  of  inheritance  : — 

Heldy  that  neither  Hindu  nor  Mahomedan 
law  was  to  be  applied  to  the  decision  of  the  case, 
but  justice,  equity  and  good  conscience,  and, 
having  regard  to  the  fact  that  Hindu  law  had 
always  been  followed  in  the  family,  it  was 
justice,  equity  and  good  conscience  to  apply 
that  law,  and  that  the  plaintiff  was  entitled  to 
partition.  FIaj  Bahadur  9.  Bishen  Dayal...!. 
L.  Bep.  4  All.  848,   1882.     Straight    and 

Tyrrell,  ]]. 

HINDU  LAW-  ADOPTION. 

—  Agreement  between  Adoptive  and  Natural 
Parents   Restricting   Rights  of  Adopted. 
See  Hindu  Law  —  Adoption.  10. 

Alienation  by  Widow  in  Contemplation  of. 

See  Hindu  Law  —  Adoption.  10. 

•  Conditional. 

See  Hindu  Law  —  Adoption.  10. 

of  Daughter's  Son  among  Brahmans — Cus- 
tom. 
See  Hindu  Law  —  Adoption.  3. 

During  Pregnancy  of  Wife. 

See  Hindu  Law  —  Adoption.  11. 
of  Eldest  Son. 

See  Hindu  Law  —  Adoption.  18. 

Gift  and  Acceptance,  what  is. 

See  Hindu  Law  —  Adoption.  8. 14. 
-^—  among  Kshattryas — Ceremonies. 

See  Hindu  Law— Adoption.  8. 

of  Married  Man  among  Sudras. 

S'f^  Hindu  Law— Adoption.  9. 

of  Only  Son  among  Sudras— Gift  by  Mo- 
ther. 
See  Hindu  Law— Adoption.  4. 

— -  Simultaneous— of  Several  Sons. 

See  Hindu  Law— Adoption.  ld« 
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among  Sudras — Ceremonies. 

See  Hindu  Law— Adoption.  7. 

—  among  Sudras — Married  Man. 

See  Hindu  La w— Adoption.  9. 

—  by  Widow  after  Death  of  Natural  Son. 

See  Hindu  Law— Adoption.  14. 

by  Widow  under  Authority  giving  her  Life 

Interest. 
See  Hindu  Law— Adoption.  6. 

by  Widow— Authority  when  Ceases. 

See  Hindu  Law— Adoption.  5. 

See  Hindu    Law  —  Inheritance 

Adopted  Son.  1. 
PuDMA  V.  Court  of  Wards. ..L. 
B.  81.  A.  229;  L  L.  Bep. 
8  GaL  302. 

•  by  Widow  under  Pollution. 

See  Hindu  Law— Adoption.  7, 

—  by  Widow  of  Undivided  Member  of  Joint 

Family. 
See  Hindu  Law— Adoption.  1. 2. 5. 
— —  by  Widow — Undue  Influence— Ratification. 
See  Hindu  Law — Adoption.  4. 

!• By  Widow  of  Undivided  Member  of 

Joini  Family— Authority, '\  The  widow  of  an 
undivided  member  of  a  joint  Hindu  family  who 
has  not  the  family  estate  vested  in  her,  and  has 
no  authority  from  her  husband  to  adopt,  cannot 
adopt  a  son  to  her  husband  without  the  authority 
or  consent  of  his  undivided  co-parceners. 

But  where  the  husband  of  a  widow  dies  se- 
parated, and  she  herself  is  the  heir,  or  she  and 
a  junior  co-widow  are  the  heirs,  she  may  adopt 
without  the  sanction  of  her  husband  (unless  he 
has  expressly  or  by  implication  indicated  his 
desire  that  she  shall  not  do  so),  and  without  the 
sanction  of  his  kindred.  Ramji  v,  Ghamau... 
L  L.  Bep.  6  Bom.  498, 1879.    F.  B. 

2. By  Widow  of  Undivided  Member  of 

Joint  Family.']  A  separated  kinsman  is  not 
qualified  to  authorize  an  adoption  by  the  widow 
of  an  undivided  member  of  a  joint  Hindu  family, 
who  has  neither  the  estate  vested  in  her,  nor 
any  authority  to  adopt  from  her  husband  or  his 
coparceners.  Dinkar  Sitaram  Prabhu  v, 
Ganes  Shivram  PRABHU...I.  L.  Bop.  6  Bom, 
605,  1879.    P.  B. 

^' Of  Daughter's  Son  among  Brahmans 

'-'Custom,']  In  Gopal  Narhar  Safray  v.  Hah. 
MANX  Ganbsh  Safray  (I.  U  Rep.  6  Bom.  107) 


HIKDXT  LAW— ADOFTION-HT^n/^. 

an  application  for  review  of  the  judj^ent  against 
the  plaintiff  was  applied  for  on  the  ground  that 
his  adoption  by  his  mother's  father  was  valid 
according  to  a  custom  of  the  caste  to  which  he 
belonged — Rigvedi  Brahmans — in  the  Satara 
district.  The  affidavit  in  support  of  the  appli- 
cation instanced  15  cases  of  alleged  adoption  bj 
Brahmans  of  daughter's  sons,  of  which  eleven 
only  took  place  in  the  plaintiffs  caste,  the  earliest 
notbeing  more  than  30  years  ago.  The  applica- 
tion for  review  was  refused  on  the  ground  of 
delay  in  presentation  (see  Review,  i.)  and  as  to 
the  alleged  custom,  their  Lordships  said — **  Oc- 
casional breaches  of  general  rules  of  caste  or 
law  do  occur,  but  a  few  modern  breaches  of 
such  a  rule  do  not  constitute  an  ancient  and 
invariable  custom — more  especially  when  we 
remember  that  the  caste  itself  expelled  the 
plaintiff's  adoptive  father  for  his  adoption  of  the 
plaintiff." 

4. Only  Son  —  Gift  by  Mother  without 

Express  Authority — Adoption  by  Widow — Undue 
Influence  —  Ratification — Lingayats."]  In  the 
absence  of  proof  of  express  authority  from  the 
father  to  the  mother  to  give  their  only  son  in 
adoption,  the  Court  will  not  imply  such  autho- 
rity ;  and  an  adoption  among  Sudras  of  the 
Lingayat  caste,  of  an  only  son  who  has  been 
given  in  adoption  by  his  mother  after  the  death 
of  the  father  without  express  authority  from  the 
father,  is  invalid. 

An  adoption  by  a  Hindu  widow,  whether  a 
minor  or  not,  made  when  she  was  not  a  free 
agent,  but  was  subject  to  undue  influence,  will 
not  be  binding  on  her  ;  nor  will  a  ratification  by 
her  of  such  adoption,  while  she  remains  subject  • 
to  such  undue  influence.  Somasbkhara  Raja 
V.  Subhadramaji...L  L.  Bep.  6  Bom.  624, 
1882.  Westropp,  C.J.,  and  N.  Haridas,  J. 

S.  C.  under  Practice— Gi^  11.  3. 

5.  By  Widow — Authority  —  Termina- 
tion of]  An  authority  to  adopt  given  by  a 
Hindu  to  his  widow,  cannot  be  acted  on  by  her 
after  the  estate  of  the  grantor  has  once  vested 
by  inheritance  in  the  widow  of  his  natural-born 
son.    PuDMA  Com ARi  Debi  9.  The  Court  op 

Wards L.  B.  8  L  A.  229,  1881 ;  L  I.. 

Bep.  8  Cal.  802. 

S.  C.  under  Hindn  Law— Inheritane^ 
—Adopted  Son.  L 
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6. By  Widow  under  Authority  giving 

her  Life  Interest,^  A  Hindu  executed  an  anu- 
maii  puttro,  whereby  he  gave  his  wife  power 
to  adopt  a  son,  directing  that,  so  long  as  she 
lived,  she  should  remain  in  possession  of  all  his 
(the  husband's)  properties : — 

Heldf  that  the  effect  of  the  anumati  puttro 
was  to  give  the  widow  a  life  interest  in  her 
husband's  estate,  notwithstanding  an  adoption 
by  her  in  pursuance  of  the  authority  to  adopt, 
and  that  the  adopted  son,  being  the  remain- 
der roan,  was  entitled  to  deal  with  the  property 
subject  to  the  widow*s  life  interest.  Musst. 
Bkagbutti  Daee  v.  Chovdhry  Bholanath  Tkakoor 
(L.R.2I.  A.  256;  I.  L.  R.  I  Cal.  104;  24 
W.    R.  168)    followed.    Bepin  Behari   Bun- 

DHOPADHYA    «.    BrOJO    NaTH    MoOKHOPADHYA. 

I.  L.  Bep.  8  Cal.  857, 1882 ;  10  Cal.  &ep. 
229.    McDonnell  aiud  Field,}], 

S.  C.  under  Abatement  of  Suit.  2. 

7. Among  Sudras  —    Ceremonies  — 

Adoption  by  Widow  under  Pollution^]  Among 
Sudras  no  religious  ceremonies  are  essential  to 
the  validity  of  an  adoption  ;  an  adoption,  there- 
fore, by  a  Sndra  widow  while  under  pollution 
arising  from  the  death  of  her  husband,  is  not 
invalid.  Thangathanni  «.  Ramu  Mudali...!. 
Is.  Rep.  5  ICad.  368,  1882.  Innes,  C.J., 
(Offg.),  and  M.  Ayyar,  J. 

8. Among  KsKattryas  —  Ceremonies — 

Gift  and  Acceptance,  what  isJ]  An  adoption 
among  Kshattryas  in  .the  Madras  Presidency 
without  religious  ceremonies  is  valid.  Singam- 
ma  v.  Ramanuja  Charlu  (4  Mad.  H.  C.  Rep. 
165)  followed. 

Where  the  natural  mother  of  the  adopted  son, 
who  gave  him  in  adoption,  did  not  actually 
herself  personally  give  the  boy  in  adoption,  but 
seat  him  to  be  received  in  adoption,  and  he 
went  to  the  house  of  the  widow  who  took  him 
in  adoption  and  prostrated  himself  before  her, 
and  was  installed  in  his  adoptive  father's  place, 
and  the  adoption  was  acquiesced  in  for  many 
years  by  both  families : — 

Heldf  that  there  had  been  a  valid  gift  and 
acceptance.  Sri  Chandra  ma  la  Patta  Maha- 
OBvi  •.  Sri  Murtamala  Patta  Mahadevi... 
I.  L.  Sep.  6  Had.  20, 1882.    Kindersley  and 

M.  Ayyar,]], 
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0. 0/  Married  Man  among  Sudras,] 

In  the  absence  of  proof  of  a  special  custom  at 
variance  with  the  received  law,  the  adoption  of 
a  married  man  among  Sudras  in  the  Madras 
Presidency  is  invalid.  Ayyavu  Muppanar  v. 
Niladatchi  Ammal,  (i  Mad.  H.  C.  Rep.  45) 
explained.  Vythilinga  Muppanar <».  Vijayath- 
AMMAL...L  L.  Bep.  6  Mad.  48;  1882. 
Turner,  C  J.,  and  Af.  Ayyar.  J. 
S.  C.  under  Bes.  Judicata.  84. 

10. Conditional  Agreement    between 

Adoptive  and  Natural  Parents  Restricting 
Rights  of  Adopted  Son^ Alienation  by  Widow  in 
Contemplation  of  Adoption.]  On  the  death  of 
A,,  a  Hindu,  without  leaving  male  issue,  dis- 
putes arose  between  his  widow  and  the  sur- 
viving members  of  his  family,  his  father  and 
brothers,  respecting  his  property,  and  an 
authority  to  adopt  a  son  alleged  to  have  been 
given  to  his  widow.  These  disputes  were  com- 
promised by  an  agreement  which  declared  that 
in  pursuance  of  an  authority  given  by  the 
deceased,  the  widow  had  adopted  the  son  of  one 
of  his  brothers,  and  provided  that  a  certain 
sum  should  be  set  apart  for  the  maintenance 
of  a  charity  that  deceased  had  conducted  ; 
that  the  widow  should  make  such  use  as  she 
liked  of  the  jewels  that  had  been  worn  by  her, 
and  that  her  husband's  brothers  should  receive  a 
certain  sum  and  provide  thereout  the  main- 
tenance and  funeral  expenses  of  their  parents ; 
and  that  the  residue  of  the  property  should  be 
given  to  the  adopted  son ;  that  if  the  adopted 
son  after  attaining  majority  should  act  against 
the  widow's  wishes,  he  and  the  widow  should 
divide  the  residue  equally,  and  live  on  the  in. 
come,  and  that  on  the  widow's  death  the  moiety 
taken  by  her  should  revert  to  the  adopted  son. 
The  natural  father  of  the  adopted  son  assented 
to  this  agreement,  which  was  executed  on  the 
same  day  as,  but  immediately  before,  the  adop- 
tion. In  a  suit  brought  on  behalf  of  the  adopted 
son  to  set  aside  this  agreement,'  their  Lordships 
were  disposed  to  think  that  a  child  taken  in 
adoption  could  not  be  bound  by  the  assent  of 
his  natural  father  to  terms  imposed  as  a  condi- 
tion of  the  adoption,  and  that,  like  other  agree- 
ments made  on  behalf  of  minors  for  other  than 
necessary  purposes,  it  would  lie  with  the  minor, 
when  he  came  of  age,  to  assent  to  or  repudiate 
them  ,*  but  did  not  decide  the  point,  as  the 
question  on  which  the  decision  of  the  case 
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rested  was  as  to  the  widow's  competency  to 
make  the  agreement.  As  to  this,  their  Lord- 
ships held  that  in  the  interval  between  the  death 
of  her  husband  and  the  exercise  by  a  widow  of 
a  power  given  by  him  to  adopt,  the  property  in 
her  husband's  estate  is  in  the  widow,  and  her 
estate  in  it  is  neither  greater  nor  less  than  if 
she  had  no  such  power,  or  died  without  making 
an  adoption.  She  has  the  same  power,  and  no 
greater  and  no  less,  to  deal  with  the  estate. 
Such  acts  of  hers  as  are  authorised  and  would  be 
effective  against  reversioners  will  bind  the  son 
taken  in  adoption.  Such  acts  as  are  unau- 
thorized and  in  excess  of  her  powers  may  be 
challenged  by  the  son  adopted  or  by  any  other 
successor  to  the  estate. 

Setting  aside  the  condition  respecting  the 
arrangement  to  take  effect  in  the  event  of  dis- 
sension between  the  widow  and  the  adopted  son 
— as  to  the  validity  of  which  their  Lordships 
expressed  no  opinion — the  other  arrangements 
respecting  the  property  of  the  deceased  were 
such  as  the  widow  was  competent  to  make  with 
the  consent  of  her  husband's  family,  and  the 
fact  that  they  were  made  in  contemplation  of  an 
adoption  did  not  render  them  invalid.  Laksh- 
MANA  Rau  V,  Lakshmi  Ammal...!.  L.  Rep. 
4  Mad.  160,  1884.  Tumef,  C.J..  and 
KindersUyy  J. 

11. During   Wif^s    Pregnancy.']     An 

adoption  by  a  Hindu  with  the  knowledge  that 
his  wife  is  pregnant,  is  not  invalid.  Narayana 
Reddi  v.  Vardachala  Reddi  (Mad.  S.  D.,  1859, 
p.  97)  dissented  from.  Nagabhushanam  i?. She- 
sham  mag  aru... I.  L.  Bep.  3  Mad.  180, 1881. 
Turner^  C.J.,  and  Innes,  J. 

12. Simultaneous — of  more  than  One 

Son  —  Adoption  by  WidowJ]  A  simultaneous 
adoption  of  different  sons  (by  each  of  the  widows 
of  a  deceased  Hindu  under  a  written  authority 
conferred  on  each  of  them  by  their  husband),  is 
not  valid  according  to  Hindu  law.  As  the 
adoption  of  one  son  alone  is  actually  necessary, 
and  is  in  itself  wholly  sufficient  to  satisfy  the 
purposes  of  the  law,  the  adoption  of  two  is  not 
within  the  scope  of  the  power  of  adoption ;  and 
where  such  a  thing  is  attempted,  neither  of  the 
children  is  the  legally  adopted  son  of  the  deceas- 
ed, though  the  ceremonies  of  adoption  may  have 
been  performed  as  regards  each,  and  also  at  the 
same  time.    Sidessury  Dossee  v.  Doorga  Chum  \ 
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Sett  (2  Ind.  Jur.,  N.  S.,  22),  and  Monemothonatk 
Dey  V.  Ononthnanth  Dey  (2  Ind.  Jur.,  N.  S.,  24) 
followed.  Gyanendro  Chunder  Lahiri  r. 
Kalla  Pahar  HAJEE...I.  L.  Bep.  9  Cal.  50, 
1882;  11  GaL  Bep.  297.     White  and  Mae- 

pherson,  JJ. 

13. Eldest    Son!]     The      prohibition 

against  the  adoption  of  an  eldest  son  is  admo- 
nitory merely,  and  does  not  create  any  legal 
restriction.  Kashibai  v.  Tatia  bin  Lakshm an. 
L  I«.  Bep.  7  Bom.  221, 1883.    Sargent,  C.J., 

and  Kembally  J. 

Jamnabai  v.  Raychand  Nahal- 

CHAND...I.  L.  Bep.  7  Bom. 

225,  1883.   Melvill  and  Pin- 

hey,  JJ. 

14.  By  Widow  after  Death  of  Naturcd 

bom  Son — Gift  and  Acceptance — Maintenance  of 
Widow,]  A  Hindu  widow  who  adopts  a  son 
after  the  death  of  her  natural -bom  son,  divests 
herself  of  her  estate.  Vellanki  Venkata  Krishna 
V.  Venkata  Rama  Lakshmi  (I.  L.  R.  I  Mad.  174) 
followed. 

Where  the  father  of  the  boy  gave  his  formal 
consent  to  the  adoption  of  his  son,  but  was  pre- 
vented by  sickness  from  attending  the  adoption 
ceremony,  and  delegated  to  his  brother  the  duty 
of  making  the  presentation  : — 

Held,  that  the  adoption  was  valid.  The 
Court,  recognizing  the  propriety  of  not  allowing 
the  adopted  son  to  recover  the  whole  of  the 
property  from  the  widow,  his  adoptive  mother, 
until  proper  provision  had  been  made  for  her 
maintenance,  added  a  declaration  to  the  decree, 
in  his  favour,  that  he  should  take  the  property 
awarded  to  him  subject  to  the  obligation  to  pro- 
vide a  sufficient  maintenance  for  the  widow,  and 
directed  the  Court  executing  the  decree  to  deter- 
mine what  was  a  proper  and  sufficient  mainte- 
nance for  the  widow,  and  to  secure  the  samej 
either  by  directing  an  investment  of  a  sufficient 
part  of  the  estate  in  trust  for  that  purpose,  or 
by  such  other  means  as  it  might  deem  suffi- 
cient.  Jamnabai  v,  Raychand  Nahalchanx>. 
I.  L.  Bep.  7  Bom.  225, 1883.  Melvill  and 

Pinhey,  JJ. 

HINDXT  LAW-AGE  OF  MAJOBITY. 

See  the  Cases    under   Age  of  Ma- 
jority. 
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—  Attachment  of  Interest  of  Member  of  Un- 

divided   Family  —  Death    of  Judgment- 
debtor  before  Sale. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  20. 

—  by   Father   and   Manager    —    Necessityi 

Onus  Probandi  of. 
See  Specific  Performance.  1. 

GuRusAMi  V.  Ganapata I.  L. 

Bep.51Cad.d87. 
See    the    Cases  under  Hindu   Law 
— Alienation   of  Ancestral 
Property. 
See  Insolvency.  8. 

FakIRCHAND    v.     MOTICHAND...L 

L.  Bep.  7  Bom.  488. 

—  by  Member  of  Undivided  Family— Mitak- 

shara. 
See  Hindu  Law  —  Alienation   of 
Ancestral  Property.  23. 

—  by  Official    Assignee    on     Insolvency  of 

Father  and  Manager  of  Undivided  Family. 
See  Insolvency.  8. 

FaKIRCHANO    v.    M0TICHAND...I. 

L.  Bep.  7  Bom.  488. 

-^—  Mortgage  by  Father  and  Manager  of  Un- 
dived  Family  —  Sale    in  Execution    of 
Decree  against  Father  Alone* 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  1.  2.  4. 
5.  6.  7.  8.  9. 10. 
-^—  Mortgage  by  Manager  Not  being  Father — 
Sale  in   Execution    of     Decree  against 
Mortgagor  only. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  14  to 
19. 
— -  Sale  in  Execution  of  Decree    for    Costs 
against  Father  and  Manager  of  Undivided 
Family. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  22. 
*— -  Sale  in  Execution  of  Decree  against  Father 
only  of  Undivided  Family. 
See  the  Cases  under  Hindu  Law— 
Alienation     of    Ancestral 
Property. 
See  Hindu  Law— Partition.  8. 
Badri  9.  BHAGWAT...L  L.  Bop. 
8CaL649. 
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Sale  in  Execution  of  Decree  against   Ma- 
nager only  of     Undivided   Family,   not 
being  Father. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  14  to 
19. 
5;?^  Hindu  Law  —  Inheritance- 
Disqualification.  1. 
Ram  Sahve  «.  Lalla...I.  L.  Bep. 
8  Cal.  149. 

Sale  by  Father  of  Undivided  Family  to 

Pay  Debt. 
Se'tf  Hindu  Law  —  Alienation  of 
Ancestral  Property.  8. 

Sale  by  Grandfather. 

See  Hindu  Law  —  Alienation    of 
Ancestral  Property.  21. 

1.  —  Undivided  Family  —  Mortgage  by 
Father  and  Manager — Suit  and  Decree  against 
Father  alone— Rights  of  Purchaser  at  Execution 
Sale — Suit  by  Sons  for  Shares — Onus  Probandi.] 
Subject  to  certain  limited  exceptions, — as,  for 
instance,  debts  contracted  for  immoral  or  illegal 
purposes, — the  whole  of  the  estate  of  an  undi- 
vided Hindu  family  iS|  when  in  the  hands  of  sons 
or  grandsons,  liable  to  the  debts  of  the  father  or 
grandfather. 

The  plaintiffs  sued  to  recover  their  shares  of 
certain  ancestral  property  which  had  been  sold 
in  execution  of  a  decree  upon  a  mortgage  of  the 
property  executed  by  their  father  as  principal, 
and  a  formal  purchaser  of  the  property  at  a  sale 
in  execution  of  a  former  decree  against  the 
plaintiffs  father,  as  surety.  Both  the  plaintiff's 
father  and  such  purchaser,  as  surety,  were  made 
parties  to  the  suit  on  the  mortgage,  and,  under 
the  decree,  which  directed  the  sale  of  the  lands, 
the  right,  title,  and  interest  of  the  latter  were 
sold  to  the  defendant.  The  plaintiffs  and  their 
father  were  undivided  at  the  time  of  the  execu- 
tion of  the  mortgage  :— 

Held^  that  the  burden  of  proof  that  the  mort- 
gage debt  was  for  an  illegal  or  immoral  purpose 
lay  on  the  plaintiffs.  Sadashiv  Dinkar  Joshi 
V,  Dinkar Narayan  Joshi... I.  L.Bep.6  Bom. 
520, 1882.     Westropp,  C.J.,  and  Melvill,  J. 

2. Mortgage  by  Father  and  Manager 

of  Undivided  Family  —  Sale  in   Execution  of 
Decree  against  Father  alone^^Liability  of  Son  for 
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Debts  of  Father^Sale  in  Execution  of  Money 
Decree  and  Decree  on  Mortgage  Directing  Sale."] 
The  father  and  manager  of  an  undivided  Hindu 
family  executed  two  mortgages  of  the  family  pro- 
perty to  A,  and  B.,  respectively.  A*  obtained 
a  decree  for  the  amount  of  his  debt,  for  which 
the  mortgaged  property  was  declared  liable ;  and 
B,  obtained  a  decree  against  the  mortgagor 
personally,  and  for  a  sale  of  the  mortgaged  pro- 
perty. 

The  mortgaged  properties  were  sold  at  the 
sales  in  execution  of  these  decrees,  and  A.  and 
B.,  respectively,  became  the  purchasers*  and 
obtained  certificates  of  sale  declaring  that  the 
right,  title  and  interest  of  the  judgment-debtor 
in  the  property  had  been  sold* 

In  a  suit  by  the  mortgagor's  son  against  his 
father  for  partition,  A,  and  B,  intervened  and 
were  made  parties.  It  was  not  alleged  by  the 
plaintiff  in  the  partition  suit,  that  either  of  the 
mortgage-debts  had  been  incurred  for  immoral 
or  illegal  purposes,  but  he  disputed  the  amount 
due  on  A,'s  bond  at  the  date  of  the  decree  ob- 
tained by  ^  :— 

Held  {Innes  and  M,  Ayyar^  JJ.,  dissenting), 
that  the  decision  in  Cirdaree  Lall  y.  Kantoo 
Lall  (L.  R.  I  I.  A.  321  ;  14  Beng.  L.  R.  187 ;  22 
W.  R.  56)  was  binding  on,  and  must  be  follow- 
ed by,  the  Courts  in  the  Madras  Presidency, 
and  that  the  liability  of  a  son  to  discharge  his 
father's  debts  was  commensurate  with  the  whole 
interest  the  son  takes  in  the  ancestral  as  well  as 
in  the  self-acquired  property  of  his  father. 

2ndly,  that  the  decree  in  i4.'s  suit  on  his 
mortgage  was  not  conclusive  as  against  the 
plaintiff,  who  was  no  party  to  it,  of  the  amount 
due  on  the  mortgage,  and  this  question  must 
be  determined,  because  if  the  debt  was  substan- 
tially less  than  what  it  was  asserted  to  be,  the 
plaintiff  might  be  entitled  to  equitable  relief, 
notwithstanding  that  no  tender  had  been  made 
of  the  amount  admitted  to  be  .due,  seeing  that 
A,  had  brought  the  property  to  sale  after  the 
institution  of  the  present  suit. 

3rdly,  that  if  the  sale  to  B,  was  made  in  exe- 
cution of  so  much  of  the  decree  as  was  purely 
personal  it  would  bind  the  ancestral  property ; 
but  if  it  was  made  in  execution  of  the  order  for 
the  enforcement  of  the  mortgage,  it  could  not 
bind  the  plaintiff,  for  it  was  the  duty  of  the  mort- 
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gagee  to  make  him  a  party  to  the  suit  on  the 
mortgage,  and  afford  him  an  opportunity  to 
redeem. 

The  plaintiffs  interest,  however,  was  bound 
by  the  mortgage,  and  if  the  sale  was  set  aside, 
would  be  held  subject  to  a  proportionate  part  of 
the  mortgage  debt. 

Per  Innes f  J. — The  question  of  the  extent  of 
the  liability  of  the  son  is  a  question  of  contract 
and  not  of  succession,  and  according  to  the 
law  long  current  in  the  Madras  Presidency,  and 
continued  by  Madras  Act  III.  of  1873,  such 
questions  are  not  (except  on  the  Original  Side 
of  the  High  Court),  required  to  be  determined 
by  Hindu  law,  but  must  be  decided  by  the 
Statute  law,  or,  where  thatiswanting.bythelaw 
of  equity  and  good  conscience,  and  this  law  has 
been  in  a  great  measure  settled  by  the  course 
of  decisions  in  the  Madras  Presidency,  which 
have  determined  that  the  liability  of  the  son 
exists  only  to  the  extent  that  he  may  have 
taken  assets. 

Under  the  Mitakshara  law  a  son  has,  by 
birth,  a  complete  property  in  the  estate  of  his 
grandfather,  and  in  the  Madras  Presidency, 
since  1813,  may  alienate  his  interest  without 
the  consent  of  his  co-parceners.  The  father's 
right  of  property  is  limited  by  that  of  the  son, 
and  is  confined  to  an  equal  share  with  each  of 
the  sons  in  the  ancestral  property. 

Though  a  son  is  said  to  have  an  inchoate 
right  of  property  in  the  paternal  estate,  the 
father  possesses  a  complete  power  of  disposal 
over  it  before  partition,  and  the  sons,  therefore* 
on  the  father's  death,  receive  the  estate  as  the 
father's  assets.  But  the  sons  do  not  receive 
the  grandfather's  estate  on  the  same  footing. 
Each  has  his  own  distinct  share,  which,  though 
not  yet  manifested  by  partition,  is  none  the  less 
his  property.  What  he  receives  from  the  father 
out  of  the  grandfather's  estate  on  the  death  of 
the  father,  is  the  father's  share  only,  and  that  is 
the  outside  measure  of  the  assets.  But  where 
the  father's  share  has  not  been  attached  in  his 
lifetime  in  execution  of  a  decree  against  him,  it 
does  not  accrue  to  his  sons  by  survivorship  in- 
stead of  becoming  available  as  assets,  because 
of  the  rule  of  Hindu  law  requiring  the  taker  of 
the  wealth  to  discharge  the  debt,  which  steps  in 
and  has  the  effect  of  devolving  the  obligation 
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with  the  accruing  share  upon  the  surviving 
co-parceoers.  They  take  the  estate  charged  with 
the  debts.  Nor  is  there  any  difference  between 
property  accruing  by  survivorship  and  property 
inherited,  in  their  liability  to  discharge  the  debts 
of  the  person  whose  assets  the  property  is.  The 
share,  therefore,  of  the  father,  which  is  said  to 
survive  to  the  sons,  must  be  classed  as  assets 
available  for  payment  of  his  debts. 

The  decision  in  Girdharee  Lall  v.  KantooLall 
(L.  R.  I  I.  A.  321  ;  14  Beng.  L.  R.  187 ;  22  W. 
R.  56)  cannot  have  the  effect  of  altering  the  law 
as  to  rights  in  property,  to  the  extent  of  convert- 
ing the  interest  of  the  son  In  ancestral  property 
Into  the  estate  gf  the  father.  The  share  or 
interest  of  the  son  continues  to  enure  as  his 
share  or  interest,  notwithstanding  that  the  father 
may  have  left  debts.  Girdharee  LalVs  case  ought 
not  to  be  followed  in  the  Madras  Presidency  to 
the  extent  of  laying  on  a  son  the  duty  of  dis- 
charging his  father's  debts  in  his  lifetime,  or  as 
to  the  dictum  that  a  son  can  only  call  in  ques- 
tion charges  created  on  the  property  by  the 
father,  on  the  ground  that  the  debts  in  respect 
of  which  they  were  created  were  of  an  immoral 
nature.  Saravana  Tevan  v,  Muttayi  Ammal  (6 
Mad.  H.  C.  Rep.  371)  is  still  binding,  and  where 
the  decree  is  a  decree  against  the  father  for  his 
separate  debts,  the  purchaser  of  ancestral  pro- 
perty under  the  decree  takes  at  most  only  the 
share  or  interest  to  which  the  father  was  entitled 
at  the  date  at  which  the  charge  was  created. 

By  M.  Ayyaty  J. — The  power  of  the  father  of 
an  undivided  Hindu  family  to  sell  ancestral  im- 
movable property  is  a  limited  and  qualified 
power ;  his  sons  are  co-parceners  by  birth,  and 
co-parceners  are  not  at  liberty  to  infringe  each 
other's  rights. 

The  son's  pious  duty  to  pay  his  father's  debt 
is,  on  the  ancient  Hindu  texts,  a  legal  duty, 
because  it  was  enforced  compulsorily  by  Hindu 
kings  through  their  judges,  who  exercised  an 
ecclesiastical  as  well  as  a  secular  jurisdiction. 
British  Courts,  however,  declining  to  exercise 
ecclesiastical  jurisdiction,  it  is  necessary  to 
separate  personal  duties  enforced  by  Hindu 
kings,  and  which  rested  wholly  on  a  spiritual 
basis,  from  those  which,  though  resting  on  a 
religious  basis,  were  enforced  as  incidents  of 
the  right  of  property.  The  son's  duty  to  offer 
funeral  oblations  to  a  deceased  father,  and  the 
29 
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duty  to  pay  his  personal  debt,  are  not  of  the 
same  character. 

The  one  is  the  cause  of  a  right  and  a  means 
of  acquiring  property,  While  the  other  is  a  bur- 
den consequent  on  bare  filial  relation.  Accord- 
ing io  the  Mitakshara,  neither  co«parcenary 
relation  nor  the  taking  of  assets  is  a  pre-requisite, 
for  the  special  obligation  of  a  son  to  pay  his 
father's  debt. 

But  since  1837  the  law  in  the  Madras  Presi- 
dency has  been  that,  when  no  assets  have  been 
inherited,  the  question  of  the  son's  liability  for 
the  father's  debts  was  one  of  contract  and 
governed,  not  by  Hindu  law,  but  by  the  rule  of 
equity  and  good  conscience,  which  was  against 
the  recognition  of  such  a  liability  as  a  legal 
duty. 

Thus  prior  to  Girdharee  LalVs  case,  the  per- 
sonal obligation  of  the  son  to  pay  his  father's 
debts,  otherwise  than  as  a  co-parcener  or  by 
reason  of  assets  inherited  from  him,  has  been 
treated  in  the  Madras  Presidency  for  more  than 
40  years  as  a  moral,  and  not  as  a  civil,  obliga- 
tion  in  the  light  thrown  upon  the  Hindu  law  by 
considerations  of  equity  derived  from  the  Civil 
law. 

But  assuming  that  the  obligation  may  be 
enforced  as  a  legal  obligation,  still  it  does  not 
come  into  existence  until  the  father's  death,  and 
a  sale  of  ancestral  property  by,  or  during  the 
lifetime  of  and  in  execution  of  a  decree  against, 
the  father  to  pay  a  debt  contracted  by  him  for 
his  own  purposes,  cannot  be  upheld  so  as  to 
affect  the  son's  share  by  referring  back  the  son's 
pious  duty  to  the  date  of  the  sale,  and  thereby 
converting  the  bare  chance  of  a  future  pious 
obligation  into  a  co-parcenary  or  concurrent 
obligation  actually  existing  at  the  date  of  the 
sale.  The  pious  obligation  of  a  son  to  pay  his 
father's  debts  having  been  treated  in  the  Madras 
Presidency  as  a  moral  duty,  except  to  the  extent 
of  assets  inherited,  the  father's  share  is  all  that 
passes  by  a  sale  during  his  lifetime,  when  it  is 
neither  justified  by  necessity  nor  beneficial  to 
the  family.  Having  regard  to  the  peculiar  view 
which  has  prevailed  in  the  Madras  Presidency 
for  more  than  40  years  as  to  the  nature  of  the 
son's  pious  obligsttion  to  pay  his  father's  debt, 
to  the  doctrime  of  alienability  of  undivided 
interest    which  has  been  judicially    recognized 


Digitized  by 


Google 


(    461    ) 


DIGEST  OF  CASES. 


(    452    ) 


HIKDTJ      LAW— ALIENATION       OF 
ANCE8TBAL  FB.OPERTY— c<m/<f. 

for  more  than  60  years  as  a  matter  of  equity,  and 
as  a  legal  right  for  upwards  of  20  years,  and  to 
the  fact  that  the  son's  right  of  interdiction  and 
power  to  defraud  creditors,  provided  by  the 
Mitakshara,  have  been  taken  away  by  recog- 
nizing that  an  undivided  interest  is  on  the 
footing  of  the  co-parcener's  separate  property 
for  the  purpose  of  satisfying  his  obligations,  the 
decision  in  Girdharee  LalVs  case  ought  not  to  be 
followed  in  the  Madras  Presidency  so  as  to 
unsettle  the  law  that  has  prevailed  there,  until 
there  has  been  an  authoritative  decision  of  the 
Privy  Council  in  a  Madras  case. 

The  fictitious  extension  of  the  parties  to  a 
decree  is  an  exception  to  the  ordinary  rules  of 
procedure,  and  is  generally  the  result  of  positive 
law.  In  the  procedure  followed  in  suits  brought 
against  a  Hindu  father  by  his  creditors  there  is 
nothing  to  warrant  such  extension.  There  is 
no  legal  basis  for  any  distinction  between  a 
decree  in  which  there  is  a  direction  for  the  sale 
of  the  mortgaged  property  and  a  simple  money 
decree.  The  interest  that  passes  by  a  Court 
sale  must  be  determined  with  reference  to  the 
decree  that  led  to  it,  and  not  by  the  result  of  any 
future  enquiry  as  to  the  character  of  the  debt. 

Per  Turner t  C.  J. — The  obligation  under  the 
ancient  Hindu  law  of  the  son  and  grandson  to 
discharge  the  debt  not  contracted  for  immoral 
or  illegal  purposes,  of  the  father  and  grand- 
father, has  been  preserved,  while  the  father's 
power  of  alienation  over  ancestral  immovable 
property  has  been  curtailed. 

There  is  a  merely  personal  obligation  arising 
from  the  filial  relation  and  independent  of  assets, 
and  also  an  obligation  attaching  to  the  heritage 
in  the  hands  of  lineal  descendants  of  the  debtor. 

The  conversion  of  the  personal  obligation 
arising  from  the  filial  relation  and  independent 
of  assets  from  a  legal  obligation,  into  a  merely 
moral  obligation,  has  been  effected  by  special 
legislation,  and  by  the  action  of  the  Civil  Courts, 
which  not  professing  to  enforce  the  observance 
of  religious  duties,  were  at  liberty  to  decline  to 
give  effect  to  an  obligation  which  did  not  rest 
on  a  principle  of  natural  justice  universally 
recognized,  but  on  an  artificial  religious  system. 

The  question  of  the  liability  of  the  son  or 
grandson  to  pay  the  debt  due  by  the  father  or 
grandfather  is  not  one  of  contract,  but  the  duty 
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is  an  incident  of  inheritance.  Assets  available 
for  the  payment  of  the  father's  debts  means  and 
includes  the  whole  of  the  estate  in  which  the 
son  by  birth  acquired  rights. 

Where  there  is  an  heritage,  and  the  son  takes 
an  interest  in  the  heritage,  he  thereby  assumes 
an  obligation  which  is  not  of  a  purely  personal 
character,  but  an  obligation  incidental  to  his 
interest  in  the  heritage,  and  one  which  subsists 
from  the  inception  of  the  son's  interest. 

The  validity  of  an  alienation  to  a  purchaser 
for  value  of  a  co-parcener's  undivided  interest 
in  family  property,  in  the  Bombay  and  Madras 
Presidencies,  is  not  due  to  any  local  usages,  but 
to  the  action  of  the  Courts,  'which  deemed  it 
equitable  to  interfere  with  the  general  rule  of 
Hindu  law  (elsewhere  than  in  Bengal),  restricting^ 
alienation  by  a  co-parcener  in  favour  of  such 
purchasers. 

There  are  substantial  differences  between 
the  effect  of  a  sale  in  execution  of  a  money, 
decree  and  under  a  decree  ordering  a  sale 
to  enforce  a  mortgage.  In  the  latter  case 
the  Court  sells  whatever  interest  the  mort- 
gagor was  under  any  circumstances  com- 
petent to  create,  and  intended  to  create,  at  the 
time  of  the  mortgage ;  in  the  former  case,  the 
Court  sells  whatever  interest  in  the  property 
would  under  any  circumstances  be  available  to 
the  creditors  at  the  date  of  the  attachment.  If 
in  either  case  the  person  who  set  the  Court  in 
motion  and  obtained  the  sale  was  acquainted 
with  circumstances  affecting  the  validity  of  the 
mortgage,  or  the  right  of  the  creditors  to  resort 
to  the  property  in  whole,  or  in  part,  for  the 
satisfaction  of  his  debt,  or  if,  in  this  latter  case, 
a  purchaser,  at  any  time  before  sale,  became 
acquainted  with  such  circumstances,  all  that  the 
purchaser  would  take  would  be  such  an  interest 
as  could  properly  be  affected  by  the  mortgage 
or  sale.  When  a  mortgage  has  been  made  by  a 
person  who  has  power  to  mortgage  only  under 
certain  circumstances,  a  stranger  purchasin|r 
under  a  decree  directing  a  sale,  is  not  bound  to 
go  behind  the  decree  and  inquire  whether  the 
mortgage  was  justified  by  the  circumstances  ; 
but  if  the  mortgagee  has  become  aware  that 
circumstances  did  not  exist  to  authorize  the 
exercise  of  the  power,  he  is  not  protected  by  his 
innocence  and  diligence  at  the  time  the  mort- 
gage   was  made,  or  if  the  mortgage  is  aware  of 
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circumstances,  which,  had  they  been  known  to 
the  Court,  would  have  induced  it  to  refuse  the 
order  for  a  sale,  he  will  not,  by  purchasing 
under  the  decree,  obtain  a  title  cured  of  those 
defects. 

If  a  stranger  purchasing  at  a  sale  in  execu- 
tion of  a  decree  for  a  father's  debt,  has,  before 
sale,  notice  that  the  character  of  the  debt  was 
such  that  it  would  only  affect  the  father's  inter- 
est,  no  larger  interest  will  pass  to  him  by  the 
sale. 

Though  a  son's  interest  in  ancestral  property 
may  pass  by  a  sale  in  execution  of  a  decree 
against  his  father  in  a  suit  to  which  he  was  not 
a  party,  still  the  son  is  not  concluded  by  the 
decree  or  the  sale  thereunder,  but  may,  s  ive  as 
against  a  bond  fide  purchaser,  contest  the  sale 
on  any  grounds  which,  had  he  been  a  party  to 
the  suit  or  sale  proceedings,  he  might  have 
advanced  to  save  his  interests. 

Ptf  Kernan^  J. — In  an  undivided  family,  a  sale 
or  mortgage  by  the  father  alone  of  ancestral 
property  after  the  birth  of  a  son,  for  the  purpose 
of  raising  money,  not  for  family  necessity,  but 
to  pay  a  debt  incurred  by  the  father,  not  for  an 
immoral  consideration,  binds  the  son  and  his 
interest  by  birth,  and  therefore  the  obligation 
arises,  and  can  be  made  effectual  against  the  son 
in  the  lifetime  of  his  father. 

Per  Kindersley^  J. — ^The  son  is  bound  to  dis- 
charge his  father's  debts,  unless  they  were  con- 
tracted for  an  illegal  or  immoral  purpose.  This 
is  part  of  the  law  of  inheritance  not  of  contract. 
By  the  ancient  law  this  obligation  did  not  de- 
pend on  the  possession  of  ancestral  propeity; 
but  since  (if  not  before)  1837  has  been  limited 
to  the  value  of  the  inherited  assets  of  ancestral 
estate,  including  the  son's  own  share.  The 
true  doctrine  of  Hindu  law  is  that  the  obligation 
of  a  son  to  pay  his  father's  debt  does  not  arise 
until  the  father's  death ;  but  Girdharee  LalVs 
case  goes  further,  and  implies  that  a  son  is 
responsible  for  his  father's  debts  even  in  the 
father's  lifetime.  The  decision  in  that  case 
should  not  be  carried  beyond  the  circumstances 
on  which  it  was  passed.  Ponnappa  Pillai  v. 
PAPPUVAYANGAR...L  L.  Bep.4Mad.  1,1881. 

F.  B. 

8.  —  Sale  by  Father  of  Undivided  Family 
to  Pay  Debts  Incurred  by  Him  Binds  Sons  but  not 
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necessarily  Nephews,"]  In  Gangulu  v,  Ancha 
Bapula,  I.  L.  Bep.  4Mad.  73, 1881,  the  Full 
Bench  (/ftn«s,  J.,  again  dissenting,  and  on  the 
same  grounds  as  in  the  preceding  case,)  again 
held  that  Girdharee  LaVs  case  was  applicable  in 
the  Madras  Presidency,  and  that  a  sale  by  the 
father  of  an  undivided  family,  of  the  whole  of  the 
ancestral  property,  made  to  procure  funds  for 
the  satisfaction  of  a  debt  incurred  by  him  not 
for  immoral  or  illegal  purposes,  would  bind  his 
sons,  but  that  Girdharee  Lai's  case  would  not 
govern  the  case  of  a  claim  by  a  minor  co-parcener, 
not  being  a  son  of  the  vendor,  but  a  nephew, 
claiming  to  set  aside  the  scde  in  respect  of  his 
share  ;  in  such  a  case  the  purchaser  would  have 
to  show  that  the  debt  in  respect  of  which  the 
sale  was  effected  was  ancestral,  and  such  as  the 
minor  would  be  bound  to  discharge. 

4. Sale  in  Execution  of  Money    De^ 

cree  on  Mortgage  by  Father  and  Manager  of 
Undivided  Family, "]  And  again  in  Sivasankara 
Madali  9.  Parvati  Ani,  I.  L.  Bep.  4  Mad. 
96, 1881,  the  Full  Bench  {Innes  and  M,  Ayyar, 
J  J.,  dissenting),  held  that  a  sale  of  ancestral 
property  in  execution  of  a  money  decree  ob- 
tained against  a  father  alone  upon  a  mortgage 
bond  executed  by  him  to  secure  a  debt  not 
shown  to  have  been  incurred  for  illegal  or  im- 
moral purposes,  bound  the  sons. 

5. Mortgage  by  Father  and  Manager 

—Sale  in  Execution  of  Decree  against  Father 
Alone,]  In  Sundraraja  Avvangar  v,  Jaganada 
Pillai, I.  L.Bep.  4Mad.lll,  Tumer,C,},,And 
M.  Ayyarf  J.,  following  Ponnappa  Pillai  v,  Pappu. 
vayyangar  (I.  L.  R.  4  Mad.  I.)  *  held  that  a  sale 
of  ancestral  property  in  execution  of  a  decree 
obtained  against  the  father  alone  of  an  undi- 
vided family  upon  a  mortgage  executed  by  him 
to  secure  a  debt  contracted  for  family  purposes, 
bound  the  sons  and  passed  their  interests  in  the 
property  to  the  purchaser. 

6. Sale  in  Execution  of  Decree  against 

Father  Along — Suit  by  Sons  for  their  Shares."] 
The  result  of  the  Full  Bench  ruling  in  Ponnappa 
Pillai  V.  Pappuvayyangar  (I.  L.  R.  4  Mad.  i)  is 
that  the  decision  in  Girdharee  Lai's  case  is 
bindinj;  on  the  Courts  in  the  Madras  Presidency^ 
and  that,  where  there  has  been  a  decree  against 
the  father  for  debt,  and  the  right,  title  and 
interest  of  the  father  in  ancestral  property  has 
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been  sold  under  the  decree,  and  the  purchaser 
has  been  placed  in  possession  of  the  entire  mass 
of  the  property  advertised  for  sale  in  place  of 
the  mere  interest  of  the  judgment-debtor  in  the 
property,  which  was  all  that  was  advertised  to 
be  sold,  a  son  desiring  to  obtain  his  share  in 
the  property,  which,  by  an  error  in  execution 
has  thus  get  into  the  possession  of  the  purchaser, 
cannot  avail  himself  of  the  decision  in  Deendayal 
•^^  V.  Jugdeep  Narain  Singh  (L.  R.  4  I.  A.  252  ; 
I.  L.  R.  3  Cal.  198  ;  i  Cal.  Rep.  49),  and  cannot 
recover  his  share  unless  he  can  show  that  the 
debt  for  which  a  decree  was  obtained  against 
the  father  without  joining  the  son  was  an  illegal 
or  immoral  debt.  Velliyammal  v,  Katha 
CHETT1...I.  L.  Bep.  5Mad.61,1882.  I^nes 
and  M,  Ayyar^  JJ. 

S.  C.  under  Hindu  Law— Partition. 
4. 

7.  —  Sale  in  Execution  of  Decree  against 
Father  and  Manager  alone  on  Mortgage  executed 
ty  Him  Alone,']  A  sale  of  the  undivided  family 
property  in  execution  of  a  decree  obtained 
against  the  father  and  manager  alone  of  an 
undivided  Hindu  family  on  a  mortgage  executed 
by  him  alone,  where  there  is  nothing  to  show 
whether  the  decree  was  executed  as  to  the 
personal  remedy  or  as  to  the  remedy  against 
the  mortgaged  property,  and  where  the  debt  has 
not  been  incurred  for  immoral  or  illegal  pur- 
poses, will  bind  the  other  members  of  the  family 
though  not  parties  to  the  mortgage  suit,  and 
convey  the  whole  estate  to  the  purchaser,  and  not 
merely  the  father's  interest,  though  the  sale-cer- 
tificate may  refer  only  to  the  right,  title,  and 
interest  of  the  judgment-debtor.  Srinivasa 
Nayudu  V'  Yelaya  Nayudu...I.  L.  Bep.  6 
Mad.  261. 1882.    Innes  and  M.  Ayyar,  JJ. 

8. Ancestral  Trade— Debt  incurred  by 

Father  and  Manager  of  Undivided  Family— Sale 
in  Execution  of  Decree  against  Father  Alone.'] 
A  sale  in  execution  of  a  decree  obtained  against 
the  father  alone,  being  the  managing  member  of 
an  undivided  Hindu  family,  in  respect  of  debts 
incurred  by  him  as  such  manager  in  conducting 
the  affairs  of  an  ancestral  trade  belonging  to  the 
family,  the  father  being  sued  as  **  proprietor  " 
of  the  firm  under  the  name  and  style  of  which 
the  business  was  carried  on,  will  bind  his  minor 
sons,  and  convey  their  interests  to  the  purchaser 
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notwithstanding  that  the  decree  may  be  against 
the  father  individually  without  describing  him 
as  in  the  plaint — as  "  proprietor  of  the  firm,  " 
and  though  the  sale  certificate  describes  the 
property  sold  as  belonging  to  the  judgment- 
debtor.  Phul  Chand  v.  Lachmi  Chand...!. 
L.  Bep.  4  All.  486,   1882.    Straight  and 

Tyrrell,  JJ. 

8a.  Undivided       Family — Ancestral 

Trade — Sale  in  Execution  of  Decree  against 
Some  Members  of  Family— Parties  to  Suit.']  An 
undivided  Mitakshara  family  carrying  on  a 
trade  in  the  names  of  some  of  its  members, 
being  indebted  to  the  defendants,  for  advances 
made  for  the  purposes  of  the  trade,  some  of  the 
head  members  of  the  family  executed  a  bond  in 
favour  of  the  defendants  hypothecating  cer- 
tain family  properties  which  stood  in  their  names 
as  collateral  security.  The  defendants  obtained 
a  decree  on  the  bond  against  the  persons  execut- 
ing it,  which  decree  did  not  direct  the  sale  of  the 
property  hypothecated.  In  execution  of  the 
decree  the  interests  of  the  judgment-debtors  in 
the  hypothecated  and  other  family  properties 
were  sold,  and  purchased  by  the  defendants, 
who  obtained  possession  of  the  shares  of  the 
judgment-debtors  and  of  their  sons.  The  decree 
not  having  been  satisfied  by  these  sales,  the 
defendants  sued  the  remaining  head  members 
of  the  family  to  have  it  declared  that  their 
interests  in  the  family  properties  were  liable  to 
satisfy  the  decree,  and  obtained  a  decree  accord- 
ingly. Under  this  decree  the  interests  of  the 
judgment-debtors  were  sold  and  purchased  by 
the  defendants,  who  obtained  possession  of  the 
share  of  the  judgment-debtors  and  of  theif  sons. 
Some  of  the  sons  of  both  sets  of  judgment- 
debtors  were  adult  at  the  time  the  suits  were 
brought. 

In  suits  brought  many  years  after  the  sales,  by 
members  of  the  family  who  had  not  been 
parties  to  the  previous  suits,  to  recover  their 
shares  of  the  family  property  :— 

Held,  that  the  interests  of  all  the  members  of 
the  family  had  passed  on  the  sales. 

Per  Mitter,  J. — There  is  no  distinction  be- 
tween the  case  of  an  adult  and  a  minor  son  as 
regards  his  interest  in  ancestral  property  being 
liable  to  pass  on  a  sale  in  execution  of  a  decree 
against  his  father  only;  but  if  an  adult  son 
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proves  that  he  would  have  been  able  to  save  the 
property  by  paying  off  the  debt  out  of  his 
private  funds  if  he  had  been  made  a  party  to 
the  suit,  quare  whether  he  should  not  be  allowed 
to  have  the  sale  set  aside  on  payment  of  the 
debt  due  under  the  decree. 

A  son's  interest  may  pass  under  a  sale  of 
ancestral  property  in  execution  of  a  decree 
against  his  father  alone,  but  whether  it  does 
or  does  not  pass  must  be  determined  by  the 
circumstances  of  each  case.  Baso  Koo£r  v. 
Hurry  Dass...I.  L.  Bep.9  Cal.  495 ;  12  Cal. 
Bep.  292,  1882.    Mitter  and  Norris,  JJ. 

9. Sale  in  Execution  of  Decree  against 

Father  Alone,']  A  sale  of  family  property  in 
execution  of  a  decree  against  the  father  of  an 
undivided  Hindu  family  for  debt  will  bind  his 
sons  and  convey  to  the  purchaser  the  whole 
estate  and  not  merely  the  father's  interest,  unless 
the  son  can  show  that  the  debt  for  which  the 
property  was    sold    was    illegal    or    immoral. 

GOPALASAMl    PiLLAI   V.   ChOKALINGAM  PiLLAI.. 

I.  L.   Bep.  4  Mad.   320,    1881.     Innes  and 

Af,  Ayyar,  JJ, 

10. Undivided    Mitakshara    Family — 

Sale  in  Execution  of  Decree  against  Father  as 
Manager^  Alone — Rights  of  Purchaser.]  There 
b  no  foundation  either  in  the  Mitakshara  law 
itself,  or  in  any  decision  passed  by  the  Judicial 
Committee,  for  the  broad  proposition  that,  in 
all  cases  under  a  sale  in  execution  of  a  money- 
decree  against  the  father  in  a  joint  family  con- 
sisting of  a  father  and  sons,  whether  adults  or 
minors,  nothing  but  the  father's  share  passes. 

The  case  of  Muddun  Thakoor  v.  Kanto  Lall 
(L.  R.  I  I.  A.  321 J  14  Bcng.  L.  R.  187;  22  W. 
R.  56)  clearly  lays  down  that  where  a  decree  is 
properly  obtained  against  the  father  of  a  Mitak- 
shara family,  in  his  representative  capacity, 
ior  debts  which  are  not  proved  to  have 
been  contracted  for  immoral  purposes,  and  the 
property  is  sold  in  execution  of  that  decree,  the 
whole  of  the  family  property  passes.  It  is 
further  laid  down  that  if  the  property  is  pur- 
chased by  a  third  party,  and  if  there  is  nothing 
on  the  face  of  the  proceedings  to  show  that  the 
debts  were  contracted  fur  immoral  purposes 
the  purchaser  need  not  go  behind  the  decree. 

There  is  no  foundation  for  the  contention  that 
this  rule  has  been  modified  by  the  case  of  Deen 
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Dayal  Lall  v.  Jug  deep  Narain  Singh  (L.  R  4  I.  A 
247  ;  I.  L.  R.  3  Cal.  198  ;  I  Cal  Rep.  49).  In 
that  case  Tofany— the  plaintiff's  father— against 
whom  the  decree  was  passed  at  the  sale  in 
execution  of  which  the  defendant  had  purchased 
— had  at  one  time  been  joint  with  his  two  uncles, 
and  the  particular  share,  the  subject-matter  of 
suit  in  that  case,  was  the  share  belonging  to 
Tofany  and  his  son,  the  plaintiff.  In  the  passage 
of  the  judgment  in  that  case,—*'  This  issue 
however  seems  to  their  Lordships  to  be  im- 
material in  the  present  suit,  because  whatever 
may  have  been  the  nature  of  the  debt,  the 
appellant  cannot  be  taken  to  have  acquired  by 
the  execution  sale,  more  than  the  right,  title, 
and  interest  of  the  judgment-debtor.  If  he  had 
sought  to  go  further,  and  to  enforce  his  debt 
against  the  whole  property  and  the  co-sharers 
therein  who  were  not  parties  to  the  bond,  he 
ought  to  have  framed  his  suit  accordingly,  and 

have  made  those  co-sharers  parties  to  it*' 

which  has  been  generally  considered  as  laying 
down  the  proposition  that,  where  a  decree  is 
obtained  against  a  father  in  a  joint  Hindu 
family  governed  by  the  Mitakshara  law  without 
making  the  sons  parties,  all  that  can  be  sold 
in  execution  of  the  decree  against  the  father  is 
the  father's  interest  only,  the  Judicial  Committee 
were  referring  to  the  question  whether  by  the 
sale  the  whole  of  the  family  property  belonging  to 
the  father  of  the  plaintiff  and  his  uncles  passed 
or  not  And  they  say  that  if  it  was  the  object 
of  the  plaintiff  in  the  first  suit  to  bring  the 
whole  family  property  to  sale,  he  should  have 
made  the  co-sharers,  i««.,  the  uncles  of  Tofany, 
parties.  Therefore,  there  is  no  foundation  for 
the  contention  that  the  passage  above  cited 
lays  down  generally  the  proposition  that  where 
a  decree  is  obtained  against  the  father  alone  in 
a  joint  Mitakshara  family,  consisting  of  father 
and  sons,  under  no  circumstances  can  anything 
more  than  the  interest  of  the  father  be  brought 
to  sale.  A  decree  properly  obtained  against 
the  father  of  a  joint  Hindu  family  under  the 
Mitakshara  law,  acting  as  manager  of  the  fami- 
ly, will  bind  all  the  sons  who  are  members  of 
that  family ;  and  if  the  entire  family  property 
be  sold  in  execution  of  that  decree,  and  if  it  be 
purchased  by  a  bond  fide  purchaser  for  value, 
the  whole  of  the  family  property  will  pass.  In 
each  case  the  question  as  to  what  was  sold  in 
execution  must  be  first  determined ;  the  mere 
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circumstance  that  a  decree  was  obtained  against 
the  father  alone  is  not  conclusive  on  the  point. 
It  would  be  a  material  question  for  enquiry, 
whether  the  father  was  sued  in  his  repre- 
sentative character  or  not.  If  it  be  found  that 
he  was  not  sued  in  his  representative  charac- 
ter, no  further  question  would  arise;  but  if 
this  question  be  found  in  the  purchaser's  favour, 
then  a  further  question  would  arise  whether 
the  sons  are  entitled  to  set  aside  the  sale  gud 
their  shares. 

Where,  therefore,  the  whole  of  the  family 
property  belonging  to  an  undivided  Mitakshara 
family,  consisting  of  a  father  and  his  sons,  was 
sold  in  execution  of  a  decree  obtained  against 
the  father  alone  in  respect  of  a  debt  incurred 
by  him  in  carrying  on  a  certain  business  for  the 
benefit  of  the  family,  in  the  management  of 
which  be  was  assisted  by  one  of  his  sons  who 
acted  as  cashier,  it  was  held  that  purchaser 
acquired  the  whole  family  estate  and  not  the 
father's  share  only,  though  the  sale  proclamation 
contained  a  condition  that  with  the  exception 
of  the  right,  title,  and  interest  of  the  debtor, 
the  right  and  interest  of  no  one  else  would  be 
sold.  Umbica  Prosad  Tewary  v.  Ram  Sahay 
LALL...I.  L.  &ep.  8  Oal.  898|  10  CaL  Bep. 
505, 1881.      MUter  and  Maclean,  JJ. 

lOo. UndMded  Family — Sale  or  Mort- 
gage by  Father  and  Manager — Sale  in  Execution 
of  Decree  on  Mortgage  by  Father  alone  in  Suit 
against  Father  Alone — Sale  in  Execution  of 
Money  Decree  against  Father  Alone — Adult  and 
Minor  Members  when  Bound— Parties — Onus 
Probandi.]  The  father  of  an  undivided  Mitak- 
shara  family  may  alienate  the  family  property 
to  discharge  debts  incurred  by  him  for  purposes 
not  illegal  or  immoral.  If  the  son  seeks  to 
set  aside  such  alienation  as  to  his  own  interest 
he  will  have  to  show  that  the  purposes  of  the 
alienation  were  illegal  or  immoral.  If  the  son, 
being  an  adult,  has  joined  in  the  conveyance  or 
led  the  alienee  by  his  conduct  to  suppose  that 
he  assented  to  the  alienation,  he  will  be  estopped 
from  disputing  its  validity. 

These  propositions  apply  to  a  mortgage  so  as 
to  place  the  purchaser  at  an  execution-sale 
under  a  decree  on  the  mortgage-bond  in  the 
position  of  an  alienee  by  private  sale. 

If  the  son  has  been  a  party  to  the  suit  in 
which  the  decree  on  the  mortgage-bond  was 
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obtained,  he  is  of  course  concluded  ;  if  the 
son  has  not  been  a  party  to  the  suit,  he  is 
not  concluded,  but  must  show  that  the  original 
debt  was  contracted  for  illegal  or  immoral  pur- 
poses in  order  to  recover  his  share  of  the 
property  from  the  purchaser. 

When  the  father  has  neither  aliened  nor  mort- 
gaged the  family  property,  but  it  is  sought  by- 
suit  to  make  that  property  liable  to  satisfy  a 
debt  incurred  by  the  father,  the  son,  as  well  as 
the  father,  must  be  made  a  party  to  the  suit. 
When  the  creditor  sues  the  father  alone  for  a 
debt  contracted  by  him  alone,  and  in  execution 
sells  the  right,  title,  and  interest  of  the  father 
only,  the  purchaser  at  this  sale  does  not  take 
the  son's  interest ;  and  in  this  case  it  makes  no 
difference  that  the  son  is  a  minor.  If  the  credi- 
tor wishes  to  bind  the  minor's  interests  in  the 
family  property,  he  must  make  the  minor  a 
party  to  the  suit  in  the  proper  way.  Ramphul 
Singh  v.  Deg  Narain  Sing  ,.1,  L.  Bep.  8 
Cal.  517 ;  10  OaL  Bep.  489, 1881.    Prinsep 

wnd  Field,  JJ. 
S.  C.  under  A^  of  Majority.  2,  and 
Hindu  Law—XJiidivided  Family.  2. 

10b. Sale  in     Execution     of   Decree 

against  Father  Alone  —  Undivided  Family — 
Mitakshara  Law — Onus  Probaiidi.J  The  mere 
fact  of  a  decree  being  passed  against  the  father 
only  of  an  undivided  Mitakshara  family  will  not 
lead  necessarily  to  the  conclusion  that  what  was 
sold  in  execution  of  that  decree  was  only  the 
father's  interest  in  the  joint  family  property. 
Notwithstanding  the  decree  being  against  the 
father  only,  under  certain  circumstances  there 
may  be  a  valid  sale  of  a  joint  property  belonging 
to  the  father  and  the  son  in  execution  thereof. 

In  execution  of  two  money  decrees  against  i4. 
alone,  the  right,  title  and  interest  of  ^4.  in  certain 
joint  family  property  was  sold,  and  the  entire 
share  of  the  joint  family  was  taken  possession 
of  by  the  purchasers. 

In  a  suit  by  the  wife  and  minor  son  of  J.,  who 
with  i4.  constituted  an  undivided  Mitakshara 
family,  to  recover  their  shares : — 

Held^  that  the  mere  fact  of  A,  being  sued  alone 
was  not  sufficient  to  justify  the  finding  that 
only  his  interest  bad  passed  under  the  sales, 
and  that  as  the  decrees  had  been  passed  with 
reference  to  trtntactions  which  concerned  the 
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whole  family,  and  the  plaintiffs  had  failed  to 
show  that  the  debts  in  respect  of  which  the 
decrees  had  been  passed  were  contracted  for 
immoral  purposes,  the  whole  of  the  share  of 
the  family  in  the  properties  sold  had  passed  to 
the  purchasers.  Umbica  Prasad  Tevary  v.  Ram 
Sahay  Loll  (I.  L.  R.  8  Cal.  898),  and  Ponnappa 
Pillai  V.  Papunayyangar  (I.  L.  R.  4  Mad.  l) 
followed.  Ramphul  Singh  v.  Deg,  Narain  Singh 
(I.  L.  R.  8  Cal.  517)  dissented  from.  Sheo 
pRosHAD  V.  Jung  Bahadoor...L  L.  Bep.  0 
Oal.  389;  13  Oal.  Bep.  494, 1882.    MiHer 

and  N  orris  ^  J  J. 

11.  Mortgage  by  Father  and  Manager 

of  Undivided  FamifySale  in  Execution  of  De, 
cree  against  Father  alone — Adult  and  Minor 
Sons  when  Bound."]  The  plaintiff,  a  member  of 
an  undivided  Mitakshara  family,  consisting  of 
himself  and  his  father,  sued  to  recover  his  share 
of  the  ancestral  family  property  which  had  been 
sold  in  execution  of  a  decree  obtained  by  a 
mortgagee  against  his  father  alone  on  a  mort- 
gage of  ancestral  property  for  necessary  family 
purposes,  executed  by  the  father  alone  at  a  time 
when  the  plaintiff  was  an  adult  :— 

Heldf  that  the  current  of  decisions  had 
definitely  declared  that  where  a  Hindu  father, 
as  managing  member  of  a  joint  Hindu  family, 
has  made  alienations  of  the  joint  family  estate 
for  necessaxy  family  purposes,  his  minor  sons 
are  bound  by  such  alienations  and  decrees  in 
respect  thereof  obtained  against  the  father 
alone,  and  are  not  entitled  to  have  their  shares 
released  from  the  operation  of  such  alienations 
and  decrees.  The  crucial  test  to  be  applied  in 
all  cases  of  this  description  is,  whether  the  debt, 
to  secure  which  hypothecation  of  the  joint 
family  property  was  made  by  the  father,  was  an 
indispensable  one,  as  an  act  of  duty  and  pious 
obligation,  or  was  necessary  and  essential  for 
the  wants  and  requirements  of  the  joint  family. 
It  has  now  become  settled  law,  that  sons  who 
were  minors  at  the  time  of  alienation  by,  and 
decree  against,  their  father,  are  bound,  in  a 
subsequent  suit  to  avoid  such  alienation  and 
decree  brought  against  a  mortgagee  or  purchaser, 
to  show  that  the  obligation  was  not  incurred  by 
their  father  for  any  of  the  purposes  above- 
mentioned. 

A  different  test  could  not  be  applied  to  the 
case  of  adult  sons  to  that  which  now  by  a  series 
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of  decisions,  appears  to  be  the  proper  dne  to 
adopt  in  the  case  of  minors.  In  other  words, 
the  plaintiff  was  not,  ex  necessitate,  entitled  to 
succeed}  because  he  was  not  required  by  the 
mortgagee  to  join  in  the  execution  of  the  mort- 
gage, and  was  not  made  a  party  to  the  suit 
thereon. 

Having  regard  to  the  fact  that  the  plaintiff 
was  living  jointly  with  his  father,  the  reasonable 
presumptions  were,  that  he  must  have  known 
of  the  mortgage  transaction,  that  he  virtually 
benefited  by  it,  and  that  he  must  have  been 
aware  of  the  suit  against  his  father.  As  he  in 
no  way  protested  against  the  mortgage  being 
made,  but  stood  by  and  derived  advantage  from 
it,  and  for  seven  years  allowed  it  to  continue  in 
force  without  objection,  and  did  not  apply  to  be 
made  a  party  to  the  mortgagee's  suit,  he  was 
not  entitled  to  succeed.  Phul  Chand  v.  Man 
S1NGH...I.  Ii.  Bep.  4  AIL  809,  1883. 
Straight  and  Tyrrell,  J], 
See  also  on  the  first  point, 

Parsidh  Narain  Singh  v.  Huno- 

MAN  Sahai 11  Cal  Bep. 

968     (reversing    on    review 

HuNOMAN  Sahai  v.  Parsidh 

Narain  Singh...? Cal.  Bep. 

465). 

S.  C.  under  Beview. 

11a. Mortgage  by  Father  and  Mana- 

ger — Sale  in  Execution  of  Decree  against  Father 
only^  In  consideration  of  an  antecedent  debt, 
the  father  of  an  undivided  Mitakshara  family 
"  pledged  and  mortgaged  the  right  and  interest 
of  mouzah  M,"  part  of  the  family  property.  At 
a  sale  in  execution  of  a  decree  against  the 
father  alone  directing  "  the  estate  mortgaged 
under  the  bond  to  be  held  liable,"  the  right, 
title,  and  interest  of  the  judgment-debtor  was 
sold  : — 

Held,  that  the  whole  interest  of  the  family  in 

the  mouzah  passed  to  the   purchaser,  and   not 

merely  the  interest  of  the  father.    Stud  v.  Brij 

Nundun  Pbrshad  Singh. ..9  Cal.  Bep.  850, 

1881.     Garth,  C.J.,  and  McDonnell,  J. 

lib. Sale   in     Execution    of    Decree 

against  Father  and  Manager  of  Undivided  Fa- 
mily],  A  sale  in  execution  of  a  decree  obtained 
against  the  father  and  manager  alone  of  an 
undivided  Mitakshara  family  on  a  bond  executed 
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by  him  alone  to  secure  the  repayment  of 
money  lent  to  enable  him  to  pay  of!  an  outstand- 
ing decree  against  him  for  a  debt  incurred  to 
defray  the  marriage  expenses  of  his  sons,  will 
pass  the  whole  family  property  to  the  pur« 
chaser,  and  not  merely  the  father's  right,  title, 
and  interest  therein.  Ramdut  Sing  v,  Mahen- 
DUR  Prasad... .L  L.  Rep.  &Cal.  452, 1882  ; 
13  Oal.  Rep.  47.    MUter  and  Norns,  JJ. 

lie. Mortgage  by  Father  and  Mana- 
ger of  Undivided  Mitakshara  Family ^  Adult  Sons 
nken  Bound  by  —  Right  to  Sue — Act  XIV.  of 
1882,  $  283—  Res  Judicata— 5^/iWing  Cause  of 
Action."]  Adult  sons  in  an  undivided  Hindu 
family  governed  by  the  Mitakshara  law  are  not 
bound  by  a  mortgage  of  ancestral  property 
executed  by  the  father  of  the  family  to  which 
they  are  not  parties,  unless  their  assent  to  it| 
express  or  implied,  is  proved. 

The  plaintiffs  having  obtained  a  decree  upon  a 
mortgage  of  ancestral  property  executed  by  A.^ 
the  father  of  an  undivided  Mitakshara  family, 
and  ^.,  who  was  represented  as  being  i4.'s  only 
son,  attached  the  mortgaged  property  in  execu- 
tion,  but  on  the  objection  of  the  defendants,  the 
other  sons  of  ^4.,  their  interests  were  released 
from  attachment. 

The  plaintiffs  then  sued  all  the  sons  of  A.^ 
for  a  declaration  that  the  entire  mortgaged 
property  was  charged  with,  and  liable  for,  their 
mortgaged  lien,  and  to  make  the  defendants 
personally  liable  for  the  amount  due  on  the 
mortgage : — 

Held,  that  the  suit  was  maintainable  under 
S  283  of  the  Civil  Procedure  Code,  Act  X.  of 
1877 ;  and  that,  under  the  circumstances  of  the 
case,  the  defendants  must  be  taken  to  have  con- 
sented to  the  mortgage  transaction,  which 
was,  therefore,  binding  on  their  interests  in 
the  ancestral  property,  although  they  were  not 
personally  liable  for  the  amount  of  the  debt. 
NtUhoo  Loll  Chowdhry  v.  Shoukee  Lall  [10  Beng, 
L.  R.  200]  ;  and  Musst,Dhaeev,  Hurry  Prosad  [un- 
reported] distinguished.  Sitanath  Koer  v.  Land 
MoRTbAGE  Bank  OF  India...  L  L.Rep.  9  CaL 
888;   12  Cal.  Rep.  674,1883.  Mitter  and 

Wilkinson,  JJ. 

lid. Mortgage  by  Father  of  Undivided 

Family— Adult  Sons  when  Bound--Onus  Pro- 
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bandi  of  Necessity — Debt  Incurred  for  Immoral 
Purposes,  Onus  Probandi.]  In  a  suit  by  the 
plaintiff  against  his  brothers  for  partition  of 
the  family  estate,  a  mortgagee  in  possession 
of  a  part  of  the  family  eiftate  under  a  mortgage; 
executed  by  the  plaintiff's  father  after  the  plain' 
tiff  had  attained  majority,  was  added  as  a 
party : — 

Held,  that  in  order  to  sustain  a  mortgage  by 
a  Hindu  father  it  must  be  shown  that  the  monies 
were  required  for  necessary  purposes,  in  which 
is  now  included  payment  by  a  father  of  an  ante- 
cedent debt  which  it  would  be  the  pious  duty  of 
the  son  to  discharge.  Unless  the  mortgagee 
proved  that  the  purpose  for  which  the  debt  was 
incurred  was  such,  or  that  he  in  good  faith  be^ 
lieved  it  to  have  been  such  as  justified  the 
mortgage,  he  could  not  rely  on  it  except  so  far 
as  it  affected  the  father's  share. 

A  son  is  bound  to  discharge  the  debts  of  hi» 
father  which  he  cannot  show  to  have  been 
contracted  for  an  improper  purpose  to  the  ex- 
tent of  ancestral  property  which  may  come  inta 
his  hands. 

In  a  suit  against  him  to  enforce  that  liability 
the  burden  of  proof  as  to  the  nature  of  the  debt 
would  lie  on  him.  YenamaNdra  Sitaramasa- 
Mi  V.  MiDATANA  Sanvasi...!.  L.Rop.  6  Mad. 

400, 1888.     Turner,  CJ.,  and  M.  Ayyar,  J. 

lie. Sale  in  Execution  of  Decree  against 

Father  only  of  Undivided  Family — Minor  Sons, 
Suit  by  Mortgage  —  Mesne  Profits.']  The  father 
and  manager  o£an  undivided  Hindu  family,  with 
minor  sons,  having  ancestral  and  other  legiti- 
mate  family  expenses  to  defray,  borrowed  mo- 
ney on  a  usufructuary  mortgage  of  a  portion  of 
the  family  estate.  He  subsequently  ejected  the 
mortgagee,  who  thereupon  sued  for  and  obtained 
a  decree  for  possession  and  mesne  profits  in 
execution  of  which  the  entire  property  was  sold 
and  purchased  by  the  defendant  without  notice 
of  any  claims  on  the  part  of  the  minors,  and  pos-' 
session  delivered  to  him  without  any  objection 
on  the  part  of  the  minors'  guardian. 

The  plaintiffs,  the  minor  sons  of  the  mortjFa^ 
gor,  and  who  were  living  with  their  father,  now 
sued,  by  their  mother  and  guardian,  to  set 
aside  the  sale,  at  all  events  so  far  as  their  inter- 
ests were  concerned  : — 
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Heldf  that  the  observations  in  Deen  Dayal 
Loll  V.  Jugdeep  Narain  Singh  (L.  R.  4 1.  A.  247 ; 
I.  L.  R.  3  Cal.  198 ;  i  Cal.  Rep.  49)  must  be 
read  with  reference  to  the  circumstances  of 
that  case,  and  not  as  laying  down  an  invariable 
rule  that  in  no  case  would  the  co-parcener's 
interest  pass  under  an  execution  sale  unless  they 
had  been  joined  in  the  suit. 

The  present  was  one  of  those  cases  in  which 
it  ought  to  be  presumed,  that  the  father  was 
acting  on  behalf  of  the  family,  and  the  decree, 
accordingly,  to  have  been  one  binding  on  the 
joint  estate,  and  that,  in  the  absence  of  words 
to  a  contrary  effect,  the  execution  sale  affected 
the  entire  property  and  not  merely  the  judg>> 
ment-debtor*s  interest  therein.  The  sale 
having  been  in  discharge  of  the  father's  ante- 
cedent debt,  which  accordingly  the  sons  could 
repudiate  only  on  the  ground  of  its  immorality, 
the  joint  family  having  presumably  benefited 
by  the  wrongful  act  which  resulted  in  the  de- 
cree and  execution  sale,  the  language  of  the 
execution  proceedings  being  consistent  with  the 
view  that  the  whole  estate  was  sold,  the  mistake, 
if  there  was  one,  as  to  the  interest  passed  by  the 
auction  sale  having  been  one  which  the  minor's 
guardian  might  have  prevented  and  did  not 
prevent,  and  actual  possession  of  the  entire 
property  having  been  obtained  by  the  purchaser, 
the  sale  could  not  be  set  aside.  Hardai  Na- 
rain v-  Haruck  Dhari  Singh. ..13  CaLRep. 
104, 1882.  Cunningham  and  Prinsep,  JJ. 
S.  C.  under  Hindu  Law  —  Self- 
Acquired  Froperty.  6. 

12. Mortgage  by  Father  and  Manager 

of  Undivided  Family  for  Personal  Debt — Liabi- 
lity of  Ancestral  Property  in  Hands  of  Sons."] 
The  father  and  manager  of  an  undivided 
MitaRshara  family,  having  mortgaged  certain 
immovable  property  purchased  by  him  out  of 
the  income  of  ancestral  property  at  a  time  when 
he  had  no  sons  born  to  him,  the  mortgagee 
subsequently  sued  the  mortgagor,  his  sons,  and 
an  execution  purchaser  of  the  mortgagor's  right, 
title,  and  interest,  to  enforce  the  mortgage :  — 

Held,  that,  assuming  the  property  to  be  an- 
cestral,  and  that  the  mortgage  was  invalid 
against  the  sons,  the  plaintiff  was  still  entitled  to 
recover  the  debt  by  the  sale  of  the  ancestral 
joint  property  of  the  father  and  sons,  because, 
30 
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supposing  that  the  debt  was  contracted  for 
the  personal  purposes  of  the  father,  still  the 
ancestral  property  in  the  hands  of  the  sons  was 
liable  for  the  debt,  it  not  being  proved  to  have 
been  contracted  for  immoral  purposes.  Luckmun 
Dass  V.  Giridhur  Chowdhry  (I.  L.  R.  5  Cal.  855  ; 
6  Cal,  Rep.  473)  followed.  Gunga  Prosad  v. 
AjUDHiA  Pershad  Singh. ..I.  L.  Bep.  8  Oal. 
131 ;  9  Cal.  Bep.  417,  1881.    Mitter  and 

Maclean^  Jj. 

S.  C.  under    Hindu     Law  —  Self- 
Acquired  Froperty.  5. 

18.  — ^  Decree  against  Father  alone  — • 
Attachment  of  Son's  Property  —  Suit  to  Declare 
Son^s  Property  Liable  to  Attachment  —  Joint 
Contract  —  Judgment  against  One  of  Several 
Joint  Contractors."]  Some  of  the  family  property 
belonging  to  an  undivided  Hindu  family  having 
been  sold  to  meet  a  debt  incurred  by  the  father 
in  carrying  on  the  family  trade,  the  father,  at 
the  solicitation  of  his  wife,  in  February  1877,  as 
compensation  to  his  sons  for  the  loss  of  their 
interests  in  the  property  sold,  bond,  fide  assigned 
his  interest  in  a  certain  house,  the  property  of 
the  family,  to  the  defendants,  his  sons.  In 
October  and  November  1877,  the  plaintiffs 
obtained  decrees,  in  suits  against  the  father 
alone,  for  debts  incurred  by  him  in  carrying  on 
the  family  trade,  and  attached  the  house,  but 
the  attachment  was  raised  on  the  application  of 
the  sons,  whom  the  plaintiffs  now  sued  to  have 
it  declared  that  the  house  was  liable  to  attach- 
ment and  sale  in  execution  of  their  decrees : — 

Heldy  that  though  a  decree  against  the  family 
would  have  enabled  the  plaintiffs  to  attach,  not 
only  the  property  still  held  jointly,  but  also  the 
share  assigned  by  the  father  to  his  infant  sons, 
the  defendants,  because,  as  the  infant  sons  would 
be  liable  to  the  debt,  all  property  in  their  hands 
would  likewise  be  liable  to  satisfy  the  debt,— the 
exemption  of  minors  from  personal  liability  ex- 
tending only  to  arrest  of  the  person,  leaving  un- 
affected their  personal  liability  in  respect  of  their 
own  separate  effects  or  their  interest  in  the  joint 
family  property,— yet  the  plaintiffs  had  not  adopt* 
ed  this  course,  but  sued  and  obtained  judgments 
against  the  father  alone,  and  the  defendants' 
property  was  not  liable  to  be  taken  in  execution 
of  a  decree  in  a  suit  to  which  they  were  not 
parties  either  actually  or  constructively. 
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And  the  plaintiffs  having  elected  to  proceed 
against  the  defendants'  father  alone,  could  not 
•extend  the  scope  of  their  decrees  by  another  suit 
against  the  other  co-parceners,  because  the  obli- 
gation being  one  and  indivisible,  a  second  suit 
could  not  be  entertained  on  the  same  cause  of 
action.  The  obligation  of  the  sons  in  respect 
of  the  debts  incurred  by  their  father  were 
exhausted  and  merged  in  .the  judgment  against 
the  father. 

Hemendro  Coomar  MuUick  v.  Rnjendro  Lall 
Moonshei  (I.  L.  Rep.  3  Cal.  353  ;  I  Cal  Rep.  488) 
approved. 

Per  M.  Ayyar^  J.  —  The  decision  in  Gir^ 
dharee  Lall  v.  Kantoo  Lall  (L.  R.  1  I.  A.  321; 
14  Beng.  L.  R.  187;  22  W.  R.  56)  only  declares 
that  the  son  is  not  at  liberty  to  impugn  a  sale  of 
joint  ancestral  property  concluded  by  the  father 
for  the  payment  of  his  separate  debts,  and  not 
that  the  Court  is  to  sell  the  son's  property  i 
satisfaction  of  a  decree  against  the  father  in  the 
father's  lifetime.  Gurusami  Chetti  v.  Samur- 
Ti  Chinna  Mannar  Chetti. ..I.  L  Bep.  5 
Mad.   37,1881.    Innes  d^nd.  M,  Ayyar,  ]], 

14. Mortgage  by  Brother —Undivided 

Family — Sale  in  Execution  of  Decree  against 
Mortgagor  aloneJ]  A  sale  in  execution  of  a  decree 
obtained  against  one  of  several  undivided  brothers 
upon  a  mortgage  of  family  property  executed 
by  him,  will  not  bind  the  other  members  of  the 
family  or  convey  to  the  purchaser  more  than  the 
right,  title,  and  interest  of  the  judgment-debtor ; 
and  in  a  suit  by  the  other  brothers  to  recover 
their  shares  from  the  purchaser  who  has  been 
put  into  possession  of  the  whole  of  the  family 
property,  the  question  whether  tl^e  debt  was  a 
debt  binding  dn  the  family,  and  one  for  which, 
therefore,  if  the  previous  suit  had  been  properly 
framed  for  the  purpose,  the  other  members  of  the 
family  might  likewise  have  been  made  liable, 
cannot  be  entered  upon.  Armugam  Pillai  v. 
Sabathi  PAD1ACHI...I.  L.  Bep.  SnCad.  12, 
1882.  Innes  and  M.  Ayyar,  JJ. 

15. Mortgage  by  Manager  Not  being 

Father — Minor  Member — Suit  and  Decree  againsl 
Mortgagor  only — Sale  in  Execution — Rights  of 
Other  Co-parceners,']  The  elder  of  two  undi- 
vided Hindu  brothers,  while  acting  as  manager 
of  the  family,  and  during  the  minority  of  his 
younger  brother,  executed  a  mortgage  of  family 
property  in  renewal  of  a  former  mortgage  exe. 
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cuted  by  their  deceased  father  to  secure  monies 
lent  for  purposes  not  immoral  or  illegal.  The 
mortgagee,  at  a  sale  in  execution  of  a  decree 
obtained  on  the  mortgage  in  a  suit  against  the 
elder  brother  alone,  purchased  the  mortgaged 
property,  and  subsequently  sold  it  to  the  second 
defendant. 

In  a  suit  for  partition  by  the  younger  brother 
against  the  elder  and  the  purchaser  from  the 
mortgagee  and  execution  purchaser : — 

Held,  by  the  Full  Bench,  that  the  plaintiff  not 
having  been  made  a  party  to  the  mortgagee's 
suit,  was  not  bound  by  the  decree  therein  or  the 
sale  in  execution  of  that  decree,  and  was  entitled 
to  recover  his  share  of  the  mortgaged  property 
—the  majority  of  the  Full  Bench  (Innes,  M, 
Ayyar  and  Kindersley,  JJ.)  holding  contrary  to 
the  opinions  of  Turner,  C.J.,  and  ICeman,]., 
that  the  plaintiff  was  entitled  to  recover  his 
share  of  the  mortgaged  property  without  paying 
his  share  of  the  mortgage-debt,  their  Lordships 
considering  this  was  not  a  case  in  which  the 
doctrine  laid  down  in  Girdharee  Lall  v.  Kanto 
Lall  (L.  R.  I  I.  A.  321 ;  14  Beng.  L.  R.  187;  22 
W.  R.  56)  of  the  pious  duty  of  a  son  to  pay  all 
debts  of  his  father,  which  were  not  immorally 
contracted,  came  into  question.  The  question 
was  the  effect  of  a  sale  to  a  person  who  had 
purchased  from  a  purchaser  at  a  sale  in  execu- 
tion of  a  decree  against  the  first  defendant 
alone.    Subramanivavyaw  «.  Subramaniyay- 

YAN...L  L.  Bep.  5  ICad.  125, 1882.  F.  B. 

16.  —  Mortgage  by  Manager  Not  being 
Father — Suit  and  Decree  against  Mortgagor  only 
— Sale  in  Execution  —  Rights  of  Co-Parceners — 
Second  Suit  against  Co -Parceners^  Joint  Contract 
tors — Decree  against  one  of -^Res  Judicata.]  A 
decree  obtained  against  the  manager  alone  of  an 
undivided  Hindu  family  (not  being  the  father), 
upon  a  mortgage  of  the  family  property  exe. 
cuted  by  such  manager  alone,  though  for  legi- 
timate purposes  such  as  would  bind  the  family, 
and  a  sale  in  execution  of  such  a  decree  will 
not  bind  the  members  of  the  undivided  family 
who  were  not  made  parties  to  the  suit  in  which 
the  decree  was  obtained. 

Thus  where  one  of  two  brothers,  the  manag- 
ing member  of  an  undivided  family  consisting  of 
himself,  his  minor  sons,  and  his  brother,  mort- 
gaged the  family  house  for  purposes  which 
were  binding  on  the  familyi  by  a  deed  executed 
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bj-himself  alone,  and  the  mortgagee  having 
allowed  the  personal  remedy  under  the  mort- 
gage against  the  mortgagor  to  become  barred, 
instituted  a  suit  to  enforce  the  mortgage, 
making  the  mortgagor  alone  a  party  to  that 
suit,  and,  at  the  sale  in  execution  thereof, 
purchased  the  mortgaged  property : — 

Neldf  that  he  had  acquired  only  the  right, 
title  and  interest  of  the  mortgagor,  and  that  the 
decree  and  sale  thereunder  did  not  bind  the 
other  members  of  the  family,  m*,  the  mortga- 
gor's sons  and  brother. 

In  order  to  bind  the  co-parceners  by  a  decree 
upon  the  mortgage,  it  was  necessary  to  make 
them  parties  to  the  suit,  so  as  to  give  them  an 
opportunity  of  redeeming  the  ancestral  estate. 

Quare,  whether  a  mortgagee  who  has  ob- 
tained a  decree  against  the  managing  member 
only  of  an  undivided  family,  can  afterwards 
maintain  a  second  suit  against  the  other  co- 
parceners to  make  them  liable  under  the 
hypothecation.  Chockaunoa  Mudali  v.  Svb- 
BARAYA  MUDAU...I.  L.  Rep.  6  Mad.  188, 
ISSd.    KindersUy  and  M,  Ayyar,  JJ. 

17. Mortgagehy  Brother  and  Manager  of 

Undivided  Family — Sale  in  Execution  of  Decree 
against  Manager  alone."]  A  sale  in  execution  of 
a  decree  obtained  in  a  suit  against  one  of  seve- 
ral brothers,  members  of  an  undivided  family, 
on  a  mortgage  executed  by  him  as  managing 
member  of  such  family,  though  for  purposes 
binding  the  family,  will  not  bind  the  other  bro- 
thers who  were  not  made  parties  to  the  suit  on 
the  mortgage,  and  they  will  be  entitled  to  re- 
cover their  shares  in  the  family  property  from 
the  execution-purchaser.  Dasaradhi  v,  Jou- 
DU1IANI...L  L.  Bep.  6  Mad.  193,  1882. 
Turner^  C.  J.,  and  Innes,  J. 

See  also  Kombi  «i  Lakshki I.  L. 

Bep.  6  Mad.  201. 
Under  Malabar  Law.  15. 

18.  —  Mortgage  by  Manager  of  Undivid- 
ed Family,  not  being  the  Father —  Sale  in  Execu- 
tion of  Decree  against  Manager  alone  —  Rights 
0f  Purchaser  and  other  Members  of  Family,']  A 
•ale  in  execution  of  a  decree  obtained  on  a 
mortgage  executed  by  the  manager  of  an  undi- 
Tided  Hindu  family,  not  being  the  &ther  of  the 
other  co-sharer  or  co- sharers,  in  a  suit  brought 
agaiost  auch  manager  alooe,  will  not  biod  thf 
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other  members  of  the  family  or  pass  their  inter- 
ests in  the  family  property  ;  and  fn  a  suit  by 
them  to  recover  their  shares  from  the  purchaser 
at  the  execution  sale,  it  is  not  competent  to  the 
Court  to  go  into  the  question  whether  the 
mortgage  by  the  manager  was  binding  on  the 
other  members  of  the  family.  Maruti  Nara- 
TAN  V.  LiLACHAND...!.  L..  Bep.  6  Bom.  564, 
1882.  MelvilUnd  Pinhey,  ]J. 
Followed,  infra,  20. 

10. Mortgage  by  Manager  of  Undivid- 
ed Family  not  being  Father  —  SizTe  in  Execution 
of  Decree  against  Mortgagor  only  —  Right  of 
Purchaser  —  Esfoppel  —  Practice  —  Objection 
not  raised  in  Court  below —  Lis  Pendens.]  In 
1872,  A,  and  B,^  uncle  and  nephew,  were 
members  of  an  undivided  Hindu  family.  A 
mortgaged  the  land  in  dispute  (part  of  the  fami- 
ly property)  to  C,  who^  on  the  loth  June  1876, 
obtained  a  decree  on  the  mortgage  against  i4., 
directing  the  sale  of  the  mortgaged  property, 
which  was  accordingly  sold  00  the  20th  October 
1S76,  and  purchased  by  the  defendant. 

The  plaintiff  had  previously  p«rcbased  the 
same  property  from  A,  and  B^  hy  z.  registered 
deed  dated  the  30th  June  1876,  and  he  now 
sued  to  recover  ^.'s  half  share  of  the  land  and 
mesne  profits . — 

Meld,  following  Mahabalaya  v.  Timaya  (i2 
Bom.  H.  C.  Rep.  138),  and  Maruti  Narayan  v. 
Ulachand  (I.  L.  R.  6  Bom.  564)  that  it  was  not 
competent  to  the  Courts  to  g^  into  the  question 
whether  the  mortgage  by  the  uncle  was  binding 
on  the  nephew,,  as  the  defendant  could  not  claino 
more  than  was  seized  aad  sold  in  execution,. 
vit.,  the  right,  title  and  interest  of  id.,  the  uncle,, 
and  that  if  that  share  had  been  already  sold 
under  the  mortgage-decree  to  the  defendant,, 
the  latter  and  B,  were  simply  tenants-in-common ^ 
and  there  could  be  no  possible  objection  to  ^.'s 
doing  what  he  liked  with  his  remaining  share. 

Eeld^  also,  that  the  plaintiff  was  not  estopped 
from  disputing  the  defendant's  title  merely  be- 
cause he  had  bid  at  the  auction,  inasmuch  as 
only  i4.'s  right,  title,  and  interest  were  put  up 
for  sale. 

Held,  also,  that  the  objectioo  that  the  sale  to 
the  plaintiff  took  place  pending  the  suit  to 
enforce  the  mortgage,  not  having  been  taken 
in  either  of  the  Courts  below,  could  not  be  taken 
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for  the  first  time  in  second  appeal.     Kisansing 

JiVANSING    PaRDESI    V.      MORESHWAR      ViSHNU 

J0SHI...I.  L.  Hep.  7  Bom.  91, 1883.  Sargent, 
C.J.,  and  Kemball,  J. 

20. Attachment  of  Interest  of  Mem- 
ber of  Undivided  Family  in  his  Lifetime — Death 
of  Judgment-debtor  before  Sale^-Act  VIII,  of 
1859,  S  24/S—Act  X.  of  \%*i*ly  S  283  —  Estoppel^ 
Res  Judicata.]  Where  the  interest  of  a  member 
of  an  undivided  Hindu  family  in  the  family  pro- 
perty has  been  attached  during  his  lifetime  in 
execution  of  a  decree  against  him  for  a  personal 
debt,  such  attachment  will  prevent  the  judg- 
ment-debtor's interest  passing  by  survivorship 
to  the  other  members  of  the  family,  in  the  event 
of  his  death  before  the  sale  is  effected  or  the 
order  for  sale  is  made. 

The  plaintiff,  in  execution  of  a  decree  ob- 
tained by  him  against  a  member  of  an  undivided 
Hindu  family  for  a  personal  debt,  attached  the 
interest  of  his  judgment. debtor  in  certain  im- 
movable properties.  The  defendant  objected  to 
the  attachment,  on  the  ground  that  part  of  the 
property  was  not  family  property  or  liable  to 
attachment,  and  that  the  remainder  was  burdened 
with  certain  charges  for  the  maintenance  of 
certain  members  of  the  family,  but  his  claim  was 
disallowed  under  S  246  of  Act  VIII.  of  1859. 
The  defendant  brought  no  suit  within  the  year 
from  the  date  of  the  order,  but  the  plaintiff, 
who  subsequently  purchased  his  judgment- 
debtor's  interest  in  the  property  at  the  execution 
sale,  did  institute  a  suit  within  that  time  to 
obtain  possession  of  the  share  purchased  by 
him  : — 

Heldt  that  the  defendant  was  estopped  by 
the  order  dismissing  his  claim,  from  setting  up, 
as  a  defence  to  the  suit,  the  same  title  advanced 
by  him  when  objecting  to  the  attachment. 
Bailur  Krishna  Rau  v.  Lakshmana  Shan 

BHOGUB L  L.  Bep.  4  Mad.  802,  1881 

Turner^  C.J.,  and  Kindersley^  J. 

21.  —  Sale  by  Grandfather — Grandson^s 
Right  to  Impeach  —  Antecedent  Debts  —  Re- 
presentation to  Purchaser  Bonl  fide — Onus  Pro- 
bandi.}  In  a  suit  by  the  plaintiff  to  set  aside 
alienations  of  ancestral  property  by  his  grand- 
father :— 

Heldf  that  the  plaintiff,  as  the  grandson 
of  the  vendor,  had,  under  the  Mitakshara  law. 
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a  joint  interest  in  the  subject-matter  of  the 
sale  which  was  ancestral  property.  He  being 
then  a  minor,  his  grandfather,  as  the  head  of 
the  family,  must  be  considered  to  have  acted 
in  the  transaction,  so  far  as  the  minor's  interest 
was  concerned,  as  manager.  The  defendant 
must  establish  that  the  transaction  was  such 
that  the  manager's  acts  therein  would  bind  the 
plaintiff.  A  father  or  grandfather,  acting  as 
managei  for  an  infant  son  or  grandson,  can 
convey  an  ancestral  estate  for  the  purpose  of 
satisfying  his  antecedent  debts  which  are  not 
proved  to  be  of  an  immoral  nature.  A\Tiere  the 
father  or  grandfather  represents  to  the  purchaser 
that  the  sale  is  being  effected  to  satisfy  an 
antecedent  debt  (not  of  an  immoral  character) 
which,  as  a  nuitter  of  fact  had  really  been  satis- 
fied, the  purchaser  will  not  be  affected,  provided 
he  has  after  a  reasonable  enquiry  satisfied  himself 
of  the  correctness  of  that  representation. 

Pn'mA  facie  the  sale  by  the  manager  of  pro- 
perty worth  Rs.  7,500  to  pay  a  debt  of  Rs.  2,300. 
would  not  be  justified ;  but  there  may  be  special 
circumstances  warranting  such  a  course  on  the 
part  of  the  manager.  But  the  proof  of  such 
special  circumstances  must  come  from  the  party 
who    justifies    the  transaction.    Ram    Gobind 

JUGADEB       «.      DeNOBUNDHU      SrI        ChUNDUN 

M0HAPATTER...9  Oal.  Bep.  281, 1881.  Mitter 
and  Maclean^  JJ. 
S.  C.  under  Limitation.  39. 

22. Sale  in   Execution   of  Decree  for 

Costs  against  Father."]  A  sale  of  the  family 
property  in  execution  of  decrees  for  costs  ob- 
tained against  the  father  and  manager  of  an  un- 
divided Hindu  family ,and  after  his  death  pending 
an  appeal,  against  his  adult  son,  who  prosecuted 
the  appeal,  will  carry  the  interests  of  the  minor 
sons,  though  not  represented  in  the  suit,  where 
the  suit  is  one  in  which  all  the  sons  are  inter- 
ested, and  would  have  benefited  all  if  success- 
ful.     JUTADHARI  LaL    V.  RUGHOOBEBR   PERSAD. 

L  L.  Kep.  9  CaL  508,  1882  ;  12  Cal.  Bep. 
265.    Afitter  and  Field,  J  J . 

28. By  Member  of  Undivided  Mitak- 

shara  Family.']  A  member  of  an  undivided 
Hindu  family  governed  by  the  Mitakshara  law, 
cannot  mortgage  or  sell  his  share  of  the  undi- 
vided family  property,  without  the  consent,  ex- 
press or  implied,  of  his    co-parceners.     Cka^ 
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maili  Kuar  v.  Ram  Prasad  (I.  L.  R.  2  All.  267) 
followed.  Rama  Nand  Singh  v.  Gobind  Singh. 
I.  L.  Rep.  6  AIL  884,  1888.    Straight  and 

Brodhurst,  J  J. 

HINDU     LAW  —  ALIENATION    BY 
WIDOW. 

5^  Hindu  Law— Adoption.  10. 

Lakshmana  v.  Lakshmi L  L. 

Kep.  4Mad.  160. 

—  And  Next  Presumptive  Reversfoner. 

5^^  Hindu  Law  —  Alienation  by 
Widow.  9. 

•         Assignment  in   Lieu  of    Maintenance  of 
Daughter-in-Law. 
5^^  Hindu  Law  —  Alienation  by 
Widow.  6. 

Co- Widows,  Alienation  by  One  of. 

See  Hindu  Law  —  Alienation  by 
Widow.  8. 


•  Gift. 

See  Hindu  Law  —  Alienation  by 
Widow.  3. 

-  of   Immovable   Property    Bequeathed  by 

Husband. 
See  Hindu  Law  —  Alienation  by 
Widow.  10. 

-  of   Immovable  Property  Obtained    from 

Brother. 
See  Hindu  Law— Stridban.  1. 

Munia  v.  Puran I.  L.Bep.  5 

AU.  810. 

-  Mortgage  to  Secure  Money  Advanced  for 

Litigation. 
See  Hindu  Law  —  Alienation  by 
Widow.  4. 

•  Movable  Property  Bequeathed    by    Hus- 

band. 
See  Hindu  Law  »  Alienation  by 
Widow.  7. 

'  Necessity. 

See  Hindu  Law— Will.  6a. 

KuLLIANBUTTI  V,  TULAPAL 11 

CaL  Rep.  204. 
Ratification  by  Widow  of  Alienation  by 
Reversioner. 
See  Hindu  Law  —  Alienation  by 
Widow.  0. 
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Relinquishment  in  Favour  of  Next  Rever- 
sioner. 

See  Hindu  Law  —  Alienation  by 
Widow.  4. 

Remote  Reversioner's  Right  to  Contest. 

See  Hindu  Law  —  Alienation  by 
Widow.  3. 

Reversioner  when  Bound  by. 

See  Hindu  Law  —  Alienation  by 
Widow.  1.  2.  3.  4.  5. 

!• Power  of  Widow  to  Charge  Estate — 

Promissory  Note  of  Widow,  Reversioners  not 
Bound  by  -^  Promissory  Note  by  Father  —  Sons 
Liable  on,  with  Father.^  A  Hindu  widow  would 
be  justified  in  borrowing  money  for  the  purpose 
of  recovering  her  husband's  estate  from  persons 
wrongfully  in  possession  of  it  in  order  to  ad. 
minister  it,  and  in  charging  such  debt  on  the 
estate,  and  such  charge  would  enure  as  a  charge 
in  the  hands  of  the  reversioners.  But  as  her 
estate  is  for  life  only,  there  must  be  a  dealing 
with  the  estate  by  her  by  way  of  alienation 
during  her  lifetime  to  render  it  liable  after  her 
death.  If  she  borrows  money  and  fails  to 
charge  the  estate,  the  reversioners  take  it  as 
assets  of  her  husband  uncharged  by  debts  in- 
curred by  her,  however  necessary  and  proper  they 
may  have  been  ;  and  as  the  reversioners  succeed 
as  heirs,  not  to  her,  but  to  her  late  husband, 
they  do  not  represent  her,  and  there  is  no 
privity  of  contract  or  estate  to  render  them 
chargeable. 

Neither  the  reversioners,  therefore,  nor  her 
husband's  estate  would  be  bound  by  a  simple 
promissory  note  executed  by  a  Hindu  widow  to 
secure  the  repayment  of  money  borrowed  by 
her  to  enable  her  to  recover  her  husband's 
estate  from  persons  wrongfully  in  possession  of 
it 

Semble,  that  a  suit  on  a  promissory  note  made 
by  a  Hindu  father  would  well  lie  against  sons 
joined  in  the  suit  with  the  father  as  defendants 
on  allegation  that  the  debt  was  incurred  for 
proper  family  purposes.     -  , 

Ramcoomar  Mitter  v,  Ichamoyi  Dasi  (L  L.  R. 
6  Cal.  36  ;  6  Cal.  Rep.  429)  dissented  from. 
Ramasami  Mudaliar  v.  Sellattammal...I.  L. 
Bep.  4  Had.  875,  1882.     Innes  and   Kin- 

dersley,  JJ. 
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2. Extent  of  Pamer  —  Gift.']     The  dis- 

posing  power  of  a  Hindu  widow  succeeding  for 
her  life  to  the  estate  of  her  deceased  husband 
falls  far  short  of  full  and  absolute  dominion.  She 
has  power  to  alienate  so  much  of  such  property, 
and  no  more,  as  may  be  necessary  for  one  or 
more  of  the  following  definite  purposes  only, 
wf.,  to  pay  debts  contracted  by  her  husband  ;  to 
support  such  members  of  the  family  as  he,  if 
living,  would  have  been  bound  to  support ;  to 
maintain  herself  in  decency  and  sobriety;  to 
perform  his  exequial  and  subsequent  ceremonial 
rites  ;  and,  lastly,  to  make  suitable  gifts  for  the 
benefit  of  his  soul. 

Acts  of  alienation  calculated  to  be  of  reli- 
gious benefit  and  efficacy  to  the  widow,  or  to 
any  persons  other  than  the  deceased  owner, 
will  not  justify  an  alienation  of  any  part  of  the 
property  in  the  hands  of  the  widow. 

A  deed  of  gift  by  a  Hindu  widow  of  a  house, 
part  of  her  husband's  estate,  made  sixteen 
months  after  her  husband's  death  to  her  family 
priest,  and  described  as  being  Bishenprit^  or 
made  in  honour  of  the  god  Vishnu : — 

Held  invalid  as  against  a  reversioner.    Puran 

Dai  v.  Jai  Naran...I.  L.  Bep.  4  All.  482, 

1882.     Stuart^  C.J.,  and  Tyrrell,  J. 

8. Remote  Reversioner's  Right  to  Con- 
test —  Invalid  Sale  by  Widow  to  Son-in-Law  — 
Mortgage  by  Son-in-Law  —  Independent  Title 
quA  Daughter's  Sons,]  The  plaintiff  sued  to 
recover  possession  of  certain  lands  under  a 
mortgage  executed  by  the  defendants'  father. 
The  property  in  question  had  originally  belong- 
ed to  the  defendants'  maternal  grandfather, 
and  on  his  death  passed  to  his  widow,  who  sold 
it,  without  adequate  necessity,  to  the  defendants' 
father,  and  died,  leaving  a  daughter,  her  other 
daughter,  the  defendants'  mother,  having  pre- 
deceased her.  It  was  contended  that  though  the 
defendants  might,in  certain  events,be  the  ulterior 
heirs,  they  had  no  present  interest  and  no  locus 
standi  to  contest  the  sale  to  their  father,  as  the 
property  had  vested  in  their  aunt,  who  represent- 
ed the  inheritance  :— 

Heldf  that  although  under  the  Hindu  law, 
women,  whether  widows  or  daughters,  represent 
the  inheritance  for  certain  purposes,  still  they 
take  but  a  qualified  heritage.  In  comparing  the 
widow's  power  to  alienate  the  reversion  in  a 
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certain  exigency  with  the  restrictions  on  the 
father's  power  to  alienate  ancestral  property,  it 
should  be  remembered  that  the  restrictions  io 
the  one  case  are  the  incidents  of  co-parcenary, 
while  the  right  to  sell  in  the  other  was  not  an 
incident  of  inheritance,  but  a  qualified  power 
given  for  specified  purposes  over  the  reversion 
created  by  law  in  favour  of  the  ulterior  male 
heirs.  If  the  daughter's  son  was  but  a  contin- 
gent reversioner  by  virtue  of  this  power,  and  had 
no  locvs  standi^  because  one  of  the  daughters 
was  alive,  and  she  represented  the  inheritance, 
it  might  be  contended,  with  equal  force,  that 
even  the  daughter  had  no  vested  interest  during 
her  mother's  life,  as  the  mother  then  represented 
the  inheritance.  The  fallacy  in  the  contention 
consisted  in  comparing  a  power  over  the  re- 
version vesting  in  the  next  male  heir  under  the 
Hindu  law,  with  the  restriction  on  the  alienation 
by  a  male  owner  of  his  own  property.  The 
defendants  were,  therefore,  entitled  to  object  to 
the  sale  to  their  father  in  their  own  right  and 
not  simply  by  virtue  of  their  aunt's  title. 

Heldt  also,  that  the  defendants'  aunt  was  not 

a  necessary  party  to  the  suit.     Karuppa  Thevaw 

V.  Alagu  P1LLA1...I.  L.  Ber.  4  Had.  152, 

1881.    Innes^tiAM.Ayyar,]]. 

4. Relinquishment  in  favour  of  next 

Reversioners — Mortgage  to  Secure  Money  Advan- 
ced for  Litigation — Reversioner  when  Bound  by,] 
A  Hindu  widow  may  relinquish  her  estate  in 
favour  of  the  next  nearest  reversioners,  and  the 
result  of  such  relinquishment  will  be  that  such 
reversioners  will  be  entitled  to  possession  of 
the  estate  of  the  widow's  deceased  husband, 
unaffected,  qtiA  reversioners,  as  to  their  right  to 
question  the  validity  of  an  alienation  by  the 
widow,  but  bound  by  such  alienation  durin|;  her 
life  time. 

The  restrictions  attached  to  the  qualified  pro- 
prietorship taken  by  a  Hindu  widow  in  her 
husband's  estate,  belong  to  the  very  nature  and 
essence  of  that  estate,  wholly  irrespectire  of 
the  existence  or  noD-ezisteoce  of  reversionaiy 
heirs. 

A  Hindu  widow  when  wrongfully  deprived 
of  her  husband's  estate,  may  raise  necessary 
funds  on  the  security  of  such  property  for  the 
purpose  of  recovering  possession.  But  a  dis- 
tinction must  be  made  between  litigation  usder- 
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taken  to  protect  the  property,  and  litigation, 
the  object  of  which  is  to  obtain  a  possible  bene- 
fit for  the  estate.  As  a  general  rule,  the 
former  class  of  litigation  would  amount  to  legal 
necessity  such  as  would  justify  a  charge  on. 
or  alienation  of  portion  of,  her  husband's  estate 
by  a  widow  j  and  in  regard  to  the  latter  class  of 
litigation,  it  may  be  laid  down  that,  if  'such  liti- 
gation ends  in  actual  benefit  to  the  estate,  any 
alienation  which  may  have  been  necessary  for 
prosecuting  the  litigation  would  be  valid  and 
binding  on  the  reversioner,  on  the  analogy  of 
the  maxim — he  who  enjoys  the  benefit  ought 
to  bear  the  burden  also.  In  cases  where  the 
litigation  undertaken  by  a  widow  is  not  under- 
taken for  the  benefit  of  the  estate,  any  aliena- 
tions made  by  her  for  the  purpose  of  prosecut- 
ing the  litigation  are  necessarily  invalid,  and 
do  not  bind  the  property.  It  may  often  be  a 
question  of  nicety  to  determine  the  exact  nature 
of  litigation  when  it  ends  in  failure.  The  widow 
may  have  been  acting  with  a  view  to  bene- 
fit the  estate  ;  the  creditor  may  have  advanced 
money  to  her  without  any  fraudulent  intention. 
But  these  circumstances  alone  would  not  warrant 
the  conclusion  that  the  charge  crated  by  the 
widow  should  bind  the  property  as  against  the 
reversioners.  It  does  not  lie  in  the  widow's 
province  to  enter  on  speculative  litigation  how- 
ever much  the  motive  may  ht  to  benefit  the 
estote. 

A  Hindu  widow  in  possession  of  her  hus« 
band's  estate,  which  yielded  a  clear  income  of 
Rs.  12,000  a  year,  alleging  that  her  husband 
was  entitled  to  some  very  extensive  estates 
under  a  title  by  adoption  which  he  himself 
had  never  taken  any  steps  to  establish,  filed  a 
suit  to  recover  those  estates,  and  borrowed  from 
the  plaintiff  the  sum  of  Rs.  8,000  for  the  pur- 
poses  of  the  suit,  mortgaging  portion  of  her 
husband's  estate  to  secure  that  amount.  The 
claim  was  dismissed.  The  widow  subsequently 
relinquished  all  her  right  in  her  husband's 
estate  in  favour  of  her  daughter,  the  defendant, 
the  next  reversioner. 

In  a  suit  by  the  plaintiff  to  enforce  his  mort- 
gage :— 

Held,  that  the  defendant  was  entitled  as  re- 
versioner  to  contest  the  validity  of  the  mortgage 
as  affecting  her  reversionary  interests,  and  that, 
under  the  circumstances  of  the  case,  the  mort-  [ 
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gage  could  not  be  said  to  have  been  executed 
for  necessary  purposes  so  as  to  bind  the  rever- 
sion ;  but  the  defendant  in  her  capacity  as  donee 
under  the  deed  of  relinquishment  by  the  widow 
had  not  acquired  any  higher  rights  than  those 
which  the  widow  had,  and  that,  therefore,  her 
right  of  possession  and  enjoyment  during  the 
widow's  lifetime  were  subject  to  the  plaintiff's 
mortgage.     Indar    Kuar   v.    Lalta    Prasad 

Singh L   L.  Bep.  4  AIL   532,   1883. 

Brodhurst  and  Mahmoodf  JJ. 

5.  —  Suit  by  Reversioner  «•—  Declaratory 
Decree.']  It  is  not  sufficient  to  enable  a  plain- 
tiff claiming  as  reversioner  after  the  death  of  a 
Hindu  widow  in  possession  of  her  husband's 
estate,  and  seeking  a  declaration  of  the  inva- 
lidity, as  against  him,  of  an  alienation  by  her, 
to  prove  that  he  is  a  reversioner.  It  is  incum- 
bent on  him,  before  he  can  succeed,  to  estab- 
lish that  there  are  no  nearer  reversioners,  or 
that,  if  there  are,  they  have  precluded  them- 
selves from  suing  by  colluding  with  and 
concurring  in  the  alleged  wrongful  alienation. 
In  the  absence  of  any  such  collusion  or  concur- 
rence the  nearest  reversioner  would  be  that 
person  who  at  the  time  of  the  suit  would  suc- 
ceed to  the  estate  if  the  widow  were  to  die  then 
and  there.  The  right  to  bring  such  a  suit  is 
limited,  and  as  a  general  rule  belongs  to  the 
presumptive  reversionary  heir.    Raghu  Nath  v. 

Thakuri I.  L.  Bep.  4  AIL  16,  1881. 

Straight  and  Dutkoit,  JJ. 

,    6. Assignment  to  Daughter-in-law  in 

lieu  of  Maintenance^  An  assignment  by  a 
Hindu  widow  in  possession  of  her  husband's 
estate  as  his  heir,  of  a  portion  of  such  estate  to 
her  widowed  daughter-in-law  in  lieu  of  mainte- 
nance, will  not  bind  the  reversioners,  nor  enable 
the  daughter-in-law  to  alienate  the  portion  so 
assigned  in  order  to  raise  funds  for  pilgrimage, 
or  to  discharge  debts  incurred  by  her  for  reli- 
gious   purposes.    Surava   Bhukta  v  Laksh- 

MiNARASAMMA I.  L.  Bop.  6  ICad.  291, 

1882.     Turner,  C.J.,  and  Kindersley,  J. 
S.  C  under  Hindu  Law  —  Inherit- 
ance— Paternal  Uncle's  Bon. 

7.  •  Movable   Property    Bequeathed   by 

Husband."]  In  the  Bombay  Presidency  a  widow 
takes  absolutely  fnovable  property  bequeathed 
to  her  by  her  husband,  and  may  dispose. of  it  by 
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will.  Damodhar  Madhowji  v.  Purmananoas 
Jbewandas...I»L.  Bet.  7  Bonu  165,  1883. 

Scott,  J. 
S.  C  under  Amendment  of  Plaint.  8. 

8. Co'  WidozBSf  Alienation  by  One  o/—^ 

Partition  —  Bengal  LanJ]  According  to  the 
Hindu  law  prevalent  in  the  lower  provinces  of 
Bengal,  one  of  two  co-widows  of  a  Hindu 
succeeding  as  heirs  to  their  deceased  husband, 
may  alienate  her  interest  in  her  deceased  hus- 
band's property,  and  the  purchaser  from  her 
may  enforce  partition  as  against  the  other 
widow,  but  such  partition  must  be  so  effected  as 
not  to  be  detrimental  to  the  future  interests  of 
survivors.  Katkaperumalv,  Venkabai  (I.  L.  R.  2 
Mad.  194)  observed  upon.  Janokinath  Mukho- 
padhva  v.  Mothuranath  Mukhopadhva  ..L 
L.  Bep.  9  CaL  580 ;  13  Cal.  Bep.  215.  F.  B. 

1888. 

0. And  Next  Presumptive  Reversioner— 

Ratification  by  Widow  of  Conveyance  by  Presump- 
tive Reversioner  —  Estoppel  —  Attesting  Deed  — 
Res  Judicata.]  A  Hindu  widow  who  was  en- 
titled to  the  property  in  dispute  as  heiress  of  her 
father,  obtained  a  decree  for  possession  thereof 
against  the  present  plaintifF,  a  remote  rever- 
sioner in  a  suit  in  which  her  son,  the  then  next 
presumptive  reversioner,  was  joined  as  a  plaintiff. 
Possession  of  the  property  was  obtained  in 
execution  of  the  decree.  The  son,  subsequently, 
and  during  his  mother's  lifetime,  conveyed  the 
property  to  the  defendants  by  deeds  to  which 
his  mother  was  not  a  party.  She,  however, 
some  years  afterwards,  ratified  the  conveyance 
by  a  separate  deed,  which  was  attested  by  the 
plaintiff.  The  son  died  in  his  mother's  lifetime, 
and  the  plaintiff  became  the  next  reversionary 
heir,  and,  after  the  widow's  death,  sued  for 
possession  : — 

Held^  1st,  that  the  suit  was  not  res  judicata 
by  reason  of  the  decree  obtained  in  the  former 
suit  by  the  widow  and  her  son,  under  which 
they  acquired,  not  an  absolute  interest  but  such 
an  interest  as  the  Hindu  law  conferred  on  per- 
sons in  their  position,  wz.,  a  life  interest  so  far 
as  the  widow  was  concerned,  and  a  reversionary 
right  so  far  as  the  son  was  concerned. 

2ndly,  that  at  the  date  of  the  conveyance  by 
the  son,  he  had  only  n  contingent  reversionary 
interest  ,  in    expectancy,    and    the    subsequent 
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ratification  by  the  widow  did  not  operate  as  a 
surrender  of  her  estate,  so  as  to  change  the 
effect  of  the  son's  previous  deed,  and  make  it 
enure  as  an  absolute  conveyance  of  the  property. 
Her  deed  only  amounted  to  a  conveyance  of 
her  interest. 

Mohunt  Kishen  Ceer  v.  Busgeet  Roy  (I4  W.  R. 
379)  ;  Raf  Bullubh  Sen  v.  Omesh  Chunder  Roy 
(I.  L.  R  5  Cal.  44)  ;  and  Trilochun  Chuckerbutty 
v.  Umesh  Chunder  Lahiri  (7  Cal.  Rep.  571)  dis- 
tinguished and  doubted. 

3rdly,  that  the  plaintifF  was  not  estopped  from 
disputing  the  defendant's  right  because  he  had 
attested  the  ratification  by  the  widow. 

Per  Garth,  C.  J.,  because  that  mere  fact  did 
not  necessarily  show  that  he  bad  consented  to 
and  knew  the  effect  of  it. 

Per  Field,  J.,  because,  assuming  that  the 
plaintiff  did  know  the  contents  of  the  deed  of 
ratification,  that  deed  merely  amounted  to  a 
ratification  of  the  transfer  of  the  widow's  life 
interest,  and  did  not  estop  the  plaintiff  from 
claiming  the  property  on  her  death.  Ram  Chun- 
der PoDDAR  V,  Hari  Das  Sen  ..I.  L.  Bep.  0 
Cal.  463, 1882. 

10.  -^  Immovable  Property  Bequeathed  by 
Husband  with  Power  to  Alienate,^  An  absolute 
bequest  by  a  Hindu  of  his  separate  immovable 
property  to  his  widow  with  express  power  to 
alienate  the  same,  confers  on  her  as  full  domi- 
nion and  power  of  alienation  over  that  property 
as  if  the  bequest  had  been  made  to  a  stranger. 
Seth  Mulchand  Badharsha  r.  Bai  Mancha. 
I.  L.Bep.  7 Bom.  401,  1883.  BayUy,  C.J. 
(Offg.),  and  West,  J. 

HINDTJ    LAW  — AN0E8TBAL     FBO- 
PEBTY. 

—  Grandson's  Interest  in. 

See  Hindu  Law— Undivided  Fa- 
mily. 4. 

JOGUL   KlSHORE  V.   ShIB  SahAI... 

L  L.  Bep.  5  All.  430. 

HINDU  LAW-ANCE8TBAL  TBADB. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  8. 
Phul  Chand  V,  Lachmi  Chand  .. 
L  L.  Bep.  4  AU.  486. 
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Debts  Incurred  in^-Execution  Sal 

ties  to  Suit. 
See  Hindu  Law  —  Alienation 
Ancestral  Property.  8a. 
Baso  Kooer.  ».  Hurry  Dass...L 
L.  Bep.  9  Cal.  495. 

HINDU     LAW— CUSTODY.   OP     IN- 
FANT. 
5^^  Kidnapping.  1. 

Prankrishna...!.  L.  Rep.  8  Cal. 
969. 
HINDU  LAW— GIFT. 

Condition  in  Restraint  of  Alienation. 

See  Condition    in    Restraint   of 
Alienation.  1. 

AnANTHA    v.   NAGAMUTHU...I,  L. 

Rep.  4  Mad.  200. 

Donee  in  Possession  at  Time  of  Gift. 

See  Hindu  Law— Gift.  4. 

—  by  Husband  to  Wife. 

See  Hindu  Law— Gift.  3. 

to  Person  not  in  Esse  when  Gift  to  Take 

Effect. 

See  Hindu  Law— Will.  3. 

Sir   Manoaldas  v.  Krishnabai. 
I.  L.  Rep.  6  Bom.  38. 

■         to  Person  not  in  Esse. 

See  Hindu  Law— Will.  4.  5. 

AlANGAMONJORI  v.   SONAMONI...I. 

L.  Rep.  8  Cal.  157,  637 ; 

9  Cal.  Rep.  121. 

Cally  Nath  V,  Chundkr  Nath. 

L  L.  Rep.  8  CaL  378 ;  10 

Cal.  Rep.  207. 

—  Passession,  Necessity  for. 

See  Hindu  Law— Gift.  1.  2.  4. 
See  Registration.  3.  4.  22. 

Lakshmandas  9.  Dasrat...!.  L. 
Rep.  6  Bom.  168. 

SOBHAGCHANO  V.    BhAICHAND 

Ibid.  193. 

Man  Bbhari  9.  Naunidhi...I.  L. 

Rep.  4  AU.  40. 

—  by  Widow. 

See  Hindu  Law  —  Alienation  by 
Widow.  2. 
Puran  7.  Jai  NARAN...I.  L.  Rep. 
4  AU.  482.1 
31 
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1. Of  Land  —  Possession  —  Registrar 

Hon,']  According  to  Hindu  law,  in  order  to 
give  complete  validity  to  a  gift  of  land  as  be- 
tween the  donor  and  donee,  delivery  of  posses- 
sion is  necessary. 

Registration  neither  gives  the  donee  actual,  or 
constructive  or  symbolical  possession,  and  can- 
not, therefore,  be  regarded  as  equivalent  to  de- 
livery  and   acceptance.      Vasudeo    Bhat    v, 
Narayan    Daji  Damle...I.  L.  Rep.  7  Bom. 
131,  1882.     Sargent,  C.J.,  and  Kemball,  J. 
Bhikaji  Sadashiv  V,  Bhagirthi- 
BA1...I.  L.  Rep.  7  Bom.  134, 
Note,  1882.     Sargent,  C.J., 
and  Kemball,  J. 

2. Possession,  Delivery  of,  Necessary — 

Registration  of  Deed  not  Enough,"]  A  gift  by  a 
Hindu  unaccompanied  by  either  possession  on 
the  part  of  the  donee,  or  any  symbolical  act, 
such  as  handing  over  title  deeds,  or  by  permit- 
ting the  donee  to  receive  rents  or  other  like  act, 
does  not  constitute  a  valid  gift,  even  though  it 
be  by  a  registered  deed.     Dagai  Dabee  «.  Mo- 

THURA  Nath  Chattopadya I.  L.  Rep.  9 

Cal.  864  ;  12  Cal.  Rep.  530,  1883.    Cun^ 
ningham  and  Maclean,  JJ. 

3. By   Husband  to  Wife  —    Absolute 

Estate  or  Life  Interest.]  It  is  not  necessary, 
according  to  Hindu  law,  in  order  that  a  wife 
should  take  an  absolute  estate  under  a  deed  of 
gift  to  her  from  her  husband,  that  the  gift  should 
be  made  in  such  express  terms  as  would  ordinari- 
ly be  used  to  convey  an  estate  of  inheritance. 
The  intention  of  the  husband  may  be  expressed 
in  other  terms,  and  the  question  whether  the 
wife  takes  an  absolute  or  life  estate  under  the 
grant  is  one  of  construction  only  to  be  decided 
on  the  terms  of  the  grant.    Ram  Narain  Singh 

V.  Peary  Bhugut L  L.  Rep.  9  Cal.  830, 

1883.    Prinsep  and  O'Kinealy,  J  J. 

4,  '  Possession-^ Donee  in  Possession  at 
Time  of  Gift,]  Where  one  of  several  joint 
donees  of  land  is  already  in  occupation  of  the 
subject-matter  of  the  gift,  a  declaration  by  the 
donpr  to  the  donee  so  in  occupation,  assented  to 
by  the  donee,  that  he  has  parted  with  possession 
in  favour  of  the  donees,  converts  mere  occupa- 
tion into  possession,  and  constitutes  a  valid  gift 
in  Hindu  law.  Bai  Kushal  v.  Lakhma  Mana. 
I.  L.   Rep.   7  Bom.  452,  1883.     West  and 

iV.  Harridas,  JJ. 
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— ^  Divorce — Custom  amoDg  Ajanya  Rajput 
Guzars. 
See  Penal  Code,  §  495. 1. 

Empress  v.  Umi I.  L.  Bep.  6 

Bom.  136. 

Gift  to  Wife. 

See  Hindu  Law— Oiffc.  3. 

Ram  Narain  v.  Peary  Bhugut... 
I.  L.  Bep.  0  CaL  830. 

1,  Bond  Executed  by  Widow — Re- 
marriage of  Widow  Subsequently — Liability — 
Capacity  to  Contract."]  A  Hindu  widow  who 
executes  a  money  bond,  and  subsequently  re- 
marries* is  personally  liable  for  the  debt  ;  and 
her  liability  is  not  restricted  merely  to  her 
stridkan,  Nahalchand  v,  Bai  Shiva. ..I.  L. 
Bep.   6  Bom.  470,  1882.    Melvill   and  N. 

ffaridas,  JJ. 

2. Wife  Contracting  jointly  with  Hus- 
band —  Extent  of  Liability  —  Stridhan.]    A 
Hindu  married  woman  who   contracts  jointly 
with  her  husband  is  liable  to  the  extent  of  her 
stridhan  only.     Narotam  v.  Nanka.......L  L. 

Bep.  6  Bom.  473,  1882.    Melvill  and  N. 

NaridaSf  J  J. 

hindt;  law— impabtible  zemin. 

DABI. 

1. Shivaganga — Separate  Acquisition. "] 

The  zemindari  of  Shivaganga  is  an  impartible 
zemindari. 

It  was  created  in  or  about  the  year  1730  by 
the  then  Rajah  of  Ramnad  to  one  Saisavarna 
Taver,  whose  lineal  descendants  became  extinct 
about  the  year  1801.  On  the  failure  of  Saisa- 
varna's  line,  certain  ministers,  who  had  had  the 
management  and  control  of  the  zemindari, 
broke  out  into  rebellion.  The  Madras  Govern, 
ment  then,  on  6th  July  1 801,  issued  a  proclama. 
tion  asserting  that  the  zemindari  had  "  posi- 
tively escheated  to  the  State  from  which  it 
derives  its  protection ;"  that  the  E.  I.  Company 
had  then  become  the  lawful  sovereign  of  the 
polygar  countries ;  described  the  disturbed  state 
of  the  district ;  and  declared  that  "  having 
judged  it  expedient  at  this  time  to  exercise  the 
legitimate  powers  acquired  to  the  Honour- 
able Company  in  settling  the  affairs  of  the 
zemindari  on  a  permanent  foundation,"  one 
Padmattar  Uddaya  Taver  was  nominated,  ap- 


HINDU  LAW— DCPABTIBLE  ZEMIN- 
'DAS,l-<ontd. 

pointed  and  constituted  the  zemindar  of  Shiva- 
ganga, and  declared  that  another  collateral 
relative  of  Saisavarna,  who  was  in  rebellion 
against  the  Company,  was  disqualified  for  all 
time  from  succeeding  to  the  zemindari,  and 
called  on  the  inhabitants  to  acknowledge  the 
right  and  authority  of  the  appointed  zemindar. 
On  the  22nd  April  1803,  a  sunnud  was  Issued  to 
Paddamattar  Uddaya  Taver  fixing  the  assess- 
ment of  the  zemindari  in  accordance  with  the 
permanent  settlement  effected  by  Mad.  Reg. 
XXV.  of  1802.  The  zemindari  of  Ramnad,  out 
of  which  the  Shivaganga  zemindary  was  created, 
was  an  impartible  zemindari,  and  the  zemindari 
of  Paddamattar,  subsequently  created  out  of  the 
Shivaganga  zemindari,  was  also  impartible. 
The  Shivaganga  zemindari  itself  had  always 
been  treated  by  the  members  of  the  family  of 
Paddamattar  Taver  as  an  impartible  zemindari 
and  had  descended  accordingly : — 

Held,  that  the  evidence  was  irresistible  that 
the  zemindari  was  impartible,  unless  it  could  be 
avoided  by  showing  some  dealing  with  the 
zemindari  which  had  transmuted  its  ancient 
qualities.  But,  by  the  proclamation  of  1801,  the 
ancient  impartible  nature  of  the  zemindari  was 
in  no  way  altered,  and  the  zemindar  then  in- 
stalled was  so  installed  not  merely  as  proprietor 
but  as  ruler  of  the  district.  And  the  quality  of 
the  impartibility  of  the  zemindari  was  not  trans- 
muted by  Mad.  Reg.  XXV.  of  1802  (which  was 
framed  with  a  view  to  the  land  revenue,  and  not 
otherwise  to  infringe  on  the  rights  of  anybody), 
and  could  not  be  and  was  not  transmuted  by  the 
sunnud  of  1803.  Rajah  Venkata  Narasimha 
APpa  Row  Bahadoor  v.  Rajah  Ncurrayya  Appa 
i?ow  (L.  R.  7  I.  A.  38;  I.  L.  R.  2  Mad.  128;  6 
Cal.  Rep.  153)  distinguished. 

A  mode  of  acquisition  which  constitutes  a 
property  as  self-acquired  in  the  hands  of  a 
member  of  an  undivided  family,  and  thereby 
subjects  it  to  rules  of  devolution  or  disposition 
different  from  those  applicable  to  ancestral 
property,  does  not  thereby  destroy  its  character 
of  impartibility.  Baboo  Beer  Pertab  Sahee  v. 
Maharajah  Raj ender  Pertab  Sahee  (12  Moore  I.  A. 
I ;  9  W.  R.  P.  C.  15)  approved.    Mutt  A  Vadu- 

QANADHA  TbvAR  V.   DORASINGA    TeVAR...L.  B, 

8  L  A.  09,  1881 ;  I.  L.  Bep.  8  Mad.  290. 
S.  C.  under  Hindu  Law— Inheritance 
—Daughters.  3. 
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2. Alienation,  Power  of-'Family  Cus- 
tom,'] The  mere  fact  that  a  zemindari  is  im- 
partible and  descends  according  to  the  law  of 
primogeniture,  does  not.  as  a  matter  of  law, 
render  it  inalienable,  or  restrict  the  power  of 
the  owner  for  the  time  being  to  making 
grants  or  gifts  enuring  for  his  own  life  only,  but 
the  inalienability,  if  it  exists,  must  depend  on 
family  custom  w  hich  must  be  proved.  Anund 
Lai  Singh  Deo  v.  Maharaj  Dkeraj  Guru  Narain 
Deo  (5  Moore  I.  A.  82  ;Suth.  P.  C  C.  221)  fol- 
lowed. Raja  Udaya  Aditya  Deb  v,  Jadah 
Lal  Aditya  Deb... I.  L.  Bep.  8  Cal.  190  ; 
L.  B.  8 1.  A.  248, 1881. 

8.  —  R^j — Undivided  Family^  Separate 
Property— Alienation—Necessity — Primogeniture 
— Son^s  Right  to  Impeach  Alienation  by  Rajah."] 
Where  there  is  no  local  or  family  custom  over- 
riding the  general  law,  the  succession  to  a  raj 
or  impartible  zemindari,  according  to  Hindu 
law,  goes  by  primogeniture. 

In  the  absence  of  any  custom  to  the  con- 
trary,  a  raj,  or  impartible  zemindari,  is,  ac- 
cording to  Hindu  law,  joint  family  property, 
and  not  the  separate  property  of  the  Rajah 
or  Zemindar  in  possession.  According  to  the 
Mitakshara  law,  save  for  urgent  or  necessary 
family  expenses,  no  one  member  of  an  undivided 
family,  even  though  he  stands  in  the  position 
of  the  father  or  manager,  can  alienate  the  joint 
family  property  or  any  part  of  it  without  the 
consent  of  all. 

Where,  therefore,  the  holder  of  an  impartible 
raj  made  an  absolute  gift  of  a  part  of  the 
estate  belonging  to  the  raj  to  one  of  his  wives 
"  in  token  of  his  love  for  her,  "  and  his  eldest 
son  sued  to  set  aside  the  alienation  : — 

Held,  that  the  parties  being  members  of  an 
undivided  Mitakshara  family,  the  plaintiff  was 
entitled  to  maintain  the  suit,  and  the  alienation 
not    being  for  necessary  purposes,    was  void. 

Bhawani  Ghulamv.  Deo  Raj  Kuari I.  L. 

Bep.  6  AIL  642, 1883.    Straight  and 
TyrreU,  JJ. 

HIKDT7   LAW— INHEBITANOE. 

1. Whole  and  Half-Blood^Brothers-^ 

Collaterals — Practice — Amount  Claimed  in 
Plaint.]  The  plaintiffs  were  relations  of  the 
half-blood  to  the  propositus,  and  the  defendants 


HXNDU  LAW— IHEBITANCE. 

were  his  relations  pf  the  whole  blood;  but, 
counting  from  the  common  ancestor,  the  plain- 
tiffs were  sapindas  of  the  fifth  degree,  and  the 
defendants  sapindas  of  the  sixth  and  seventh 
degree : — 

Held,  that  there  not  being  any  special  provi- 
sion in  the  Mitakshara  or  Maynkha  in  respect 
of  persons  of  the  half-blood  other  than  brothers 
and  their  sons,  there  being  no  allegation  nor 
proof  of  any  special  local  custom  to  the  con- 
trary, the  general  rule  applied  that  the  nearest 
gotraja  sapinda  succeeds.  The  plaintiffs,  there- 
fore, were  entitled  to  succeed  to  the  exclusion  of 
the  defendants. 

But  the  plaintiffs  having  claimed  a  smaller 
share  than  they  were  entitled  to,  the  decree  was 
limited  to  that  amount  Samat  v.  Amra...I. 
L.  Bep.  6  Bom.  394, 1882.     Westropp,  C.J.. 

and  Pinhey,  J. 

HINDT;    law    —    IKHEBITAKOE— 
ADOPTED  80K. 

—  of  Daughter. 

See  Hindu  Law  —  Inheritance  — 
Daughter's  Son.  1. 

SURJOKANT    V.    MOHESH I.  L. 

Bep.  9  Cal.  70. 

1,  —  Bengal  Law — Sapinda — Collateral 
Relations — Res  Judicata — Adoption  by  Widow 
during  Lifetime  of  Son*s  Widow — Authority — 
Death  of  Son*s  Widow — Renunciation  of  Inherit- 
ance.] According  to  the  Hindu  law  of  the 
Bengal  School,  the  rights  of  an  adopted  son, 
unless  curtailed  by  express  texts,  are  in  every 
respect  similar  to  those  of  a  natural  born  son. 

According  to  that  law  there  is  no  difference 
between  an  adopted  and  a  natural  born  son  as 
regards  the  sapinda  relationship  in  the  family 
of  the  adoptive  father;  and  the  adopted  son 
succeeds  to  the  sapinda  kinsmen  of  his  adoptive 
father.  He  succeeds  lineally  as  well  as  col- 
laterally, and  takes  by  inheritance  from  the  rela- 
tives, on  the  maternal  side  of  his  father  by  adop- 
tion, in  the  same  manner  as  a  son  begotten 
would  take. 

The  son,  natural  or  adopted,  of  the  maternal 
grandfather  of  the  deceased,  is  a  sapinda  of  the 
deceased,  and  entitled  to  inherit  his  estate  in 
preference  to  the  grandsons  of  such  maternal 
grandfather's  brother. 
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Gour  Kishore  in  1808  executed  a  deed  of 
authority  to  adopt  to  his  wife  Chandraboli. 
ChandraboU  subsequently  gave  birth  to  a  son 
Bhowanii  who  attained  majority,  and. married 
one  Bhoobunmoyee,  but  died  in  1840  childless, 
and  without  having  given  his  widow,  Bhoobun- 
moyee,  any  authority  to  adopt.  Notwithstanding 
Bhowani's  birth,  his  father,  Gour  Kishore  in  1817 
executed  another  deed  of  authority  to  adopt  to 
his  wife,  Chandraboli,  in  the  following  terms : 
"  Prior  to  the  birth  of  a  male  child  from  your 
womb,  I  had  executed  in  your  favour  an  onoo- 
muttee  puttro,  on  the  subject  of  your  receiving 
an  adopted  son.  Subsequently,  you  have  given 
birth  to  a  male  child.  Still,  having  regard  to 
the  future,  I  have  again  given  you  permission. 
If  the  male  child  of  your  body  be  non-existent, 
then  you  will  adopt  a  son  for  the  purpose  of 
performing  mine  and  your  sradk  and  other 
rites,  for  the  sheba  (service)  of  the  gods,  and  for 
the  succession  to  the  zemindari  and  other  pro- 
perty ;  on  which,  if  the  adopted  *son  be  non- 
existent, then  you  shall,  according  to  your 
pleasure,  adopt  other  sons  in  succession,  to  avoid 
the  extinction  of  the pinda  ;  ihsitdattaka  (adopt, 
ed  son)  shall  be  entitled  to  perform  your  and  my 
sradkf  &c.,  and  that  of  our  ancestors,  and  also 
to  succeed  to  the  property." 

Gour  Kishore  died  in  1821.  After  the  death 
of  Bhowani,  Chandraboli  his  mother,  purporting 
to  act  under  the  authority  to  adopt  given  to 
her  by  Gour  Kishore,  adopted  one  Ram  Kishore, 
who  afterwards  sued  Bhoobunmoyee  to  recover 
possession  of  the  estate  of  Bhowani,  and  this 
suit  was  carried  up,  on  appeal,  to  the  Privy  Coun- 
cil (see  Musst.  Bhoobun  Moyee  Debia  v.  Ram 
Kishore  A chrai  Chowdhry  (10  Moore  I.  A.  279; 
3  W.  R.  P.  C.  15),  who  dimissed  Ram  Kishore's 
claim.  On  Bhoobunmoyee's  death  in  1867, 
Chandraboli  succeeded  to  the  estate  of  Bhowani 
as  his  mother  and  heir,  and  executed  a  deed  of 
surrender  of  all  her  rights  therein  to  Ram 
Kishore.  This  deed  was  assented  to  by  one 
Gogun,  whom  the  plaintiffs  in  the  present  suit 
alleged  to  have  been  adopted  by  Krishna  Nath, 
the  maternal  grandfather  of  Bhowani,  and  to 
have  been  the  natural  born  son  of  Krishna 
Mohun,  the  brother  of  Krishna  Nath.  On  the 
death  of  Chandraboli,  the  plaintiffs,  who  were 
grandsons  of  Krishna  Mohun,  the  brother  of 
Bhowaoi's  maternal  grandfather  Krishna  Nath» 


HINDU    LAW    —    INHERITANCE- 
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sued  Ram  Kishore  and  Gogun  to  recover  the 
estate  of  Bhowani,  alleging  that  Ram  Kishore's 
adoption  was  void,  and  had  been  so  declared  by 
the  Judicial  Committee  in  the  appeal  above- 
mentioned,  and  that  Gogun,  being  the  adopted 
son  of  Krishna  Nath,  was  not  entitled  to 
succeed  to  the  relatives  of  his  natural  father 
nor  to  such  relatives  of  his  adoptive  father  as 
were  sprung  from  a  different ^^^ra  or  family: — 

Held^  that  the  plaintiffs  were  not  entitled  to 
succeed,  for  (i)  whether  Gogun  was  the  natural  or 
adopted  son  of  Krishna  Nath,  he  was  a  sapinda 
of  Bhowani  and  as  such  entitled  to  succeed 
to  his  estate  in  preference  to  the  plaintiffs. 
Sumbhoo  Chunder  ChoTodhry  v.  Naraini  Debt 
(3  Knapp  P.C.C.S5  ;  I  Suth.  P.C.C.25)  followed. 
And  (2)  that  the  decision  of  the  Judicial  Com- 
mittee in  the  appeal  presented  by  Bhoobunmoyee 
{ubi  supra)  was  only  to  the  effect  that  Ram 
Kishore's  adoption  was  invalid /^r  the  purpose 
of  ousting  Bhoobunmoyee  from  the  estate ;  and 
that  it  did  not  operate  as  res  judicata^  not 
merely  because  the  parties  were  different,  but 
because,  in  fact,  the  Judicial  Committee  did 
not  intend  to  decide  that  Ram  Kishore  could 
never  be  the  heir  of  Bhowani,  or  that  he  was 
not  duly  adopted.  The  Judicial  Committee 
noticed,  indeed,  an  inclination  of  the  Sudder 
Judges  to  hold  that  if  '*  Bhowani  had  left  a 
son,  or  if  a  son  had  been  lawfully  adopted  to 
him  by  his  wife,  under  a  power  legally  conferred 
on  her,  the  power  of  adoption  given  to 
Chandraboli  would  have  been  at  an  end."  Put 
their  Lordships  did  not  so  decide,  and  it  was 
very  doubtful  whether  it  could  b^  so  held,  and 
whether  the  terms  of  the  second  permission  from 
Gour  Kishore  were  not  wide  enough  to  enable 
Chandraboli  to  adopt,  on  extinction  of  the  issue 
either  of  the  natural  bom  son,  or  of  the  first  to  be 
adopted  son.  There  was,  however,  no  occasion  to 
decide  this ;  for  in  the  events  that  hadhappened, 
vt0.,  Bhowani's  death  without  issue  and  without 
having  given  any  permission  to  adopt,  if  Chan- 
draboli, immediately  on  the  death  of  Bhoobun- 
moyee, had  made  an  adoption,  and  so  divested 
her  own  estate,  there  would  have  been  nothing 
either  in  the  judgment  of  the  Privy  Council,  or 
in  the  law,  to  prevent  her  doing  what  her  hus- 
band authorized  her  to  do,  and  which  would  be 
for  his  spiritual  benefit  and  for  that  of  his  an- 
cestors, and  oi  Bhowani,     If  therefore,   Chan- 
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droboli  might  have  adopted  at  the  date  when 
Bhoobunmoyee's  death  caused  the  inheritance 
to  devolve  on  her,  with  the  consequence  of  di- 
vesting her  own  estate,  there  was  no  reason  why 
Ram  Kishore,  who  had  been  adopted  many 
years  back,  and  had  performed  the  sradh  and 
other  ceremonies  of  Chandraboli,  and  her  hus- 
band and  his  paternal  ancestors,  should  not, 
those  who  came  before  him  as  heirs  of  Bhowani* 
being  out  of  the  way,  take  the  inheritance  which 
the  mother  gave  up  to  him.  Though  as  heir  to 
Gour  Kishore  he  could  not  displace  the  widow 
and  heir  of  a  subsequent  full  owner,  and  as  heir 
to  Bhowani  he  came  after  the  widow  and  mother, 
he  might,  without  objection,  succeed  when,  by 
their  successive  deaths  or  surrender,  he  united 
in  himself  the  capacity  of  heir  of  Gour  Kishore 
and  heir  to  Bhowani.  Puddo  Kumari  Debi  v. 
JuGGUT  Kishore  Acharjee...!.  L.  Rep.  5Cal. 
615,  1879;  4  Cal.  Rep.  638.  Jackson, 
Hitter,  and  MacDonnell,  JJ. 

On  appeal,  the  Judicial  Committee  held  that 
the  plaintiffs  suit  was  rightly  dismissed,  but 
not  on  the  grounds  taken  by  the  High  Court. 
Their  Lordships,  affirming  the  law  as  to  the 
right  of  an  adopted  son  to  inherit  collaterally 
as  stated  above,  held  that  the  High  Court  had 
not  put  a  right  construction  on  the  previous 
decision  of  the  Privy  Council,  and  said  that  they 
considered  that  decision  to  be  that,  upon  the 
vesting  of  the  estate  in  the  widow  of  Bhowani, 
the  power  of  adoption  given  to  Chandraboli  by 
her  husband  was  at  an  end.  and  incapable  of 
execution,  and  that  if  the  question  had  come  be- 
fore them  without  any  previous  decision  upon 
it,  they  would  have  been  of  that  opinion. 

Ram  Kishore,  therefore,  had  no  title,  but 
Gogan  Chunder  was  the  preferential  heir  of 
Bhowani  Kishore  to  Jay  Kishore ;  an  adopted 
son  inheriting  not  only  lineally,  but  collaterally, 
to  the  inheritance  of  his  relations  by  adoption. 
Sumbhoo  Chunder  Chowdhry  v.  Naraini  Dibeh 
(3  Knapp  55).  Pudma  Coomari  Debi  v.  The 
Court  of  Wards. .L.  R.  8  I.  A.  229 ;  I.  L. 
Rep.  8  Cal.  302,  1881. 
S.  C.  under  Hindu  Law— Adoption.  5. 

HINDTT       LAW  —  INHERITANCE  — 
BROTHER'S  DAUQHXER'8  SON. 

1.  '  Excludes  Great'great-great- Grand- 

Father^s   Great -great-great-Grandsoi^ —  Bengal 


HINDTJ  LAW  —  INHERITANCE  — 
BROTHER'S  DAUGHTER'S  SON 

— contd. 

/^aw— Sapinda.]  According  to  the  Hindu  law 
current  in  the  Lower  Provinces  of  Bengal,  a 
brother's  daughter's  son  is  a  preferable  heir  to 
the  great-great-great-grandfather's  great-great 
great-grandson,  the  former  being  a  cognate  who 
is  a  sapinda,  and  the  latter  an  agnate  who  is  a 
sakulya.  Kashee  Mohun  Roy  v.  Raj  Gobind 
Chuckerbutty  (24  W.  R.  229)  overruled.  Digum- 
ber  Roy  Chowdhry  %.  Mon  Lal  Bundopa- 
DHYA...I.  L.Rep.  9  Cal  663  ;  12  Cal.  Rep. 
^  204, 1883.  F.B. 

HINDU  LAW  -  INHERITANCE  _ 
BROTHER'S  GRANDSON. 

Excluded  by  Paternal  Uncle's  Son. 

See  Hindu   Law  —  Inheritance  — 
Paternal  Uncle's  Son.  1. 

SURAYA  V.  LaKSHMINARASAMMA... 

I.  L.  Rep.  5-Mad.  291. 

HINDU  LAW  —  INHERITANCE  — 
BROTHER'S  SON'S  DAUGH- 
TER'S   SON. 

Excludes  Uncle's  Daughter's  Son. 

See  Hindu  Law— Interitance— Un- 
cle's Daughter's  Son.  1. 
Pran  Nath  v.  Sorrut  Chundra. 
L  L.  Rep.  8  Cal.  460. 

HINDU      i;.AW  —  INHERITANCE  — 
DAUGHTERS. 

1. Estate  of —  Survivorship  —  Bombay 

Law!]  In  those  parts  of  the  Bombay  Presidency 
where  the  doctrines  of  the  Mayukha  prevail,  eg., 
in  Gujarat,  where  it  is  the  principal  authority — 
there  is  no  right  of  survivorship  between  daugh- 
ters taking  as  heirs  to  the  deceased  father; 
they  take,  not  only  absolute,  but  several  estates, 
and  consequently,  when  not  having  any  issue, 
may  dispose  of  such  property  during  life,  or 
devise  it  by  will. 

The  rule  is  different  in  Madras  and  Bengal, 
where  daughters  take  by  inheritance  a  joint 
estate  with  rights  of  survivorship.   Bulakhidas 

V.  Keshavlal I.    L.   Rep.  6   Bom.  86. 

Mehill  and  Kemball,  JJ. 

2. Sonless    or    Barren. "i     Under    the 

Mitakshara  law,  as  administered  in  the  Madras 
Presidency,  sonless  or  barren  daughters  are  not 
excluded  from  inheritance  by  their  sisters  who 
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HINDU      LAW  —  IKHEBITANOE  — 
DATJQUTlSSL&^-contd. 

have  male  issue.    Simmani   Ammal  v,  Mut- 

TAMMAL...I.   L.  Rep.  3  Mad.  266 ;  1881. 

Turner,  C.J.,  and  M.  Ayyar,  J. 

8. Stridhanl\     Under  the  Mitakshara 

law  as  applicable  to  the  Carnatic,  a  daughter's 

estate  inherited  from  her  father,  is  a  limited  and 

restricted   estate,  and  not  stridhan.     On    her 

death,  the  root  of  title  is  to  be  sought,  not  in 

herself,  but  in  her  father,  whose  heirs  will  be 

entitled  to  succeed.  Chotay  Lall  v.  Chunnoo  Lull 

(L.  R.  6  I.  A.  15;  I.  L.  R.  4  Cal.  744;  3  Cal. 

Rep.    465)    followed.    Mutta    Vaduganadha 

Tevar  v.  Dorasinga  Tevar...L.  B.  8  I.  A. 

99 ;  L  L.  Bep.  8  ICad.  290, 1881. 

S.  C.  under  Hindu  Law— Impartible 

Zemindari.  1. 

4. Indigent  and  Wealthy  Daughters.'] 

Under  the  Mitakshara  law  an  indigent  daughter 
is  entitled  to  succeed  to  the  estate  of  her  father 
in  preference  to  a  daughter  who  is  well,  off  and 
possessed  of  property,  notwithstanding  that  no 
part  of  such  wealth  has  come  to  the  latter  from 
her  father.  The  expression  "  unprovided  for," 
in  V.  13,  $  XI.,  ch.  ii.  of  the  Mitakshara,  in 
contradistinction  to  the  term  "enriched," 
must  be  construed  in  the  sense  of  "  indigent," 
as  opposed  to  "  possessed  of  means,"  irrespective 
of  the  sources  of  provision  or  non*provision. 
Danno  v.  Darbo...I.  L.  Bep.  4  All.  248, 
1882.     Straight  and  Tyrrell,  JJ. 

6. Succession  by  Daughter  before  Mar- 

riage^Subsequent  Marriage  and  Birth  of  Son  ^ 
Death  of  Such  Daughter — Succession  of  Married 
Sister,'}  According  to  the  Hindu  law  prevailing 
in  Bengal,  on  the  death  of  a  daughter,  who  had 
succeeded  before  her  marriage  to  her  father's 
estate  to  the  exclusion  of  her  married  sister,  the 
estate  so  inherited  by  her  devolves  upon  her 
married  sister,  who  has,  or  is  likely  to  have, 
male  issue,  and  not  on  her  own  son.  Tinumoni 
Dasiv.  NiharunChunder  Gupta. ..L  L.  Bep. 
9  GaL  154 ;  12  GaL  Bep.  876, 1882.  F.  B. 

HINDU      LAW  —  INHEBITANCB  — 
BAXTGHTEBIN.LAW. 

!• Mitakshara  Law  and  Usage  in  Be- 

har.']  Under  the  Mitakshara  law  and  usages 
obtaining  in  the  district  of  Behar,  a  daughter- 
in-law,  whose  husband  has  predeceased  his 
father,  is  not  in  the  line  of  heirs  of  her  father- 
in-law. 


HIKBU      LAW  —  INHEBITANCB  — 
DAXTaHT£B.IN.LAW~c<m/</. 

Nor  {per  Mitter,  J.,>  can  she  take  his  estate 
by  right  of  survivorship,  she  not  having  any  sort 
of  ownership  in  the  estate  during  the  life-time 
of  her  father-in-law,  and  the  foundation  of  the 
right  of  survivorship  being  joint  ownership. 
Ananda  Bibee  v.  Nownit  Lal...I.  L.  Bep* 
9  Cal.  815,  1882.    Mitter,   C.J.  (OfiFg.),  and 

Maclean,  J. 

HINDU  LAW   -^    INHEBITANCB   -- 
DAUGHTEB'S  SON. 

1. Adopted  Son  of  Daughter,"]     The 

adopted  son  of  a  daughter  shares  equally  with  a 
natural  son  of  another  daughter  the  inheritance 
left  by  the  maternal  grandfather.  Uma  Bunker 
Moitro  V.  Kali  Komul  Mozumdar  (I.  L.  R.  6 
Cal.  256;    7   Cal.  Rep.  165)  followed.    Surjo- 

KANT    NUNDI    «.    MoHESH    ChUNDER     DuTT... 

I.  L.  Bep.   9    CaL  70,  1882.    Garth,  C.J., 

and  Bose,  ], 

HINDU    LAW  —   INHEBITANCB  — 
DISQUALIFICATION. 

— —  Incontinence  of  Mother. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  4. 

—  Insanity. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  1.  2.  2a. 

—  Son  of  Excluded  Persons. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  8. 

1. Insanity — Partition  —  Mortgage  of 

Ancestral  Property  by  Manager  other  than  Father 
— Sale  in  Execution  of  Decree  against  Manager 
only  ^ Suit  by  Lunatic  Co-parcener  to  Recover 
his  Share.]  The  plaintiff  and  his  brother  origin- 
ally owned  one -fourth  of  a  certain  village. 
In  1846  the  plaintiff  being  then  insane  and  his 
brother  dead,  a  mortgage  of  the  family  pro- 
perty was  executed  by  his  sons  and  nephews, 
and  at  a  sale  in  execution  of  the  decree  obtain- 
ed on  such  mortgage  against  the  mortgagors  in  a 
suit  to  which  the  plaintiff  was  not  a  party,  the 
mortgaged  property  was  sold,  in  1857,  to  the 
plaintiff's  vendor,  from  whom  the  defendant  pur> 
chased  in  1863. 

In  1878  the  present  suit  was  instituted  by 
the  plaintiff,  through  his  Committee,  to  recover 
possession  of  one-half  of  the  property  so  sold  : — 
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HINDU    LAW    —    IKHERITAMCE  — 
I}J3QJJAl4lF10ATI0N  ^contd. 

^^/<^,  that  as  the  plaintiff  was  not  represent- 
ed in  the  mortgage  suit,  in  strictness,  the  sale 
in  execution  of  the  decree  thereon  did  not  pass 
his  interests. 

The  case  of  Deendayal  Lais,  Jagdeep  Narain 
Singh  (L.  R.  4  L  A.  247;  I.  L.  Rep.  3  Cal.  198) 
was  a  clear  authority  for  the  proposition  that 
the  co.parcener  can  recover  the  whole  pro- 
perty from  an  execution  purchaser,  subject 
to  the  right  of  the  latter  to  have  the  share  and 
interest  of  the  debtor  ascertained  by  partition. 
Whether  this  case  should  be  decided  on  the 
above  principle  depended  on  the  rules  of  Hindu 
law  applicable  to  a  co-sharer  who  lies  under  the 
disability  of  insanity. 

It  is  not  necessary  that  madness  or  insanity 
should  be  congenital  to  disqualify  a  person  from 
inheritance.  Their  Lordships  said*  they  had 
been  unable  to  find  any  reported  case  in  which 
a  person  who  had  become  insane  while  in  pos- 
session had  lost  his  share  on  partition  ;  but  said 
••  that  he  does  lose  his  right  to  a  share  seems  to 
us  clear  on  the  authority  of  the  Mitakshara, 
Part  II.,  Chap  II.,  S  10,  v  6." 

"  On  this  view  of  the  case  it  seems  to  us  to 
follow  that  no  decree  could  be  passed  in  favour 
of  the  plaintiff  which  would  contemplate  a  parti- 
tion between  himself  and  the  purchaser  of  the 
interests  of  his  co-parceners."  The  suit  was 
therefore  dismissed.  Ram  Sahye  Bhukkut  v, 
Lalla  Saljee  Sahye  ..I.  L.  Bep.  8  Cal* 
140 ;   9  Cal.  Bep.  467,  1881.    Mitter  and 

MacUan,  JJ. 

2.  —  Insanity^PariiHon-^Suit  by  LuntL- 
He  CO'Parctiur  to  Recover  Family  Property*'] 
In  another  suit  by  the  same  plaintiff  to  set 
aside  a  deed  of  sale  executed  in  1S44  while  he 
was  insane,  by  his  son  and  nephews  to  the 
defendant's  vendor,  and  the  conveyances  to  the 
defendant,  and  to  recover  a  one-half  share  of 
the  property  sold,  their  Lordships  said. — "  It  is 
quite  clear  that  the  rights  of  the  other  members 
of  the  family  (than  the  plaintiff)  are  not  only 
barred,  but  extinguished  under  the  last  section 
of  Act  IX.  of  1871,  which  was  in  force  when 
this  suit  was  brought.  Their  rights  are  vested 
in  the  defendants.  Under  these  circumstances, 
a  question  arises,  vit.^  whether  the  plaintiff,  an 
insane  person,  can  maintain  this  suit  for  the 
restoration   of  the  property  in  dispute  to  the 


HINDU    LAW    —    IWHERITAWCE— 
BISaUALIFICATIOK—ci^n/^. 

joint  family  P"  After  referring  to  the  text  of 
the  Mitakshara  mentioned  in  the  preceding  case, 
they  proceeded :  "  It  is  clear,  therefore,  that  on 
a  partition  between  the  plaintiff  and  bis  sons, 
he  would  not  get  any  share,  and  hit  sons  would 
receive  the  whole  property.  The  rights  of  the 
sons  have  been  extinguished,  and  are  now  vested 
in  the  defendants.  Under  the  Mitakshara  law, 
the  plaintiff  is  entitled  to  receive  maintenance 
from  the  family  property  j  but  the  definition  of 
partition  as  given  in  the  Mitakshara,  Chap.  I., 
Sec.  I.,  V.  4,  clearly  shows  that  the  plaintiff  has 
no  such  right  in  the  property  in  dispute  as  would 
entitle  him  to  maintain  this  suit  for  the  purpose 
of  restoring  it  to  the  joint  family.  Ram  Soon- 
DER  Roy  «.  Ram  Sahye  Bhugut...!  L.  Bep. 
8  CaL  019,  1882.     Mitter  and  Maclean,  J  J . 

8a. Insanity?^    According  to    Hindu 

law,  the  insanity  which  excludes  from  succes- 
sion, need  not  be  congenital ;  a  person  who  is 
insane  when  the  succession  opens  out  to  him  is 
excluded  from  inheritance,  whether  his  insanity 
be  incurable  or  not. 

But  when  property  has  once  vested  in  an 
heir  by  succession,  his  subsequent  insanity  will 
not  divest  it. 

And  on  the  same  principle  that  property  once 
vested  cannot  be  divested,  though  a  person  pre- 
viously insane  will  become  qualified  to  inherit 
property  on  the  defect  being  removed,  he  can- 
not resume  it  from  an  heir  who  has  succeeded 
to  it  in  consequence  of  his  disqualification  when 
the  succession  opened  out.     Deo    Kishen  v. 

BuDH  Prakash I.  L.  Bep.  5  All.  609, 

1888.  P.  B. 

8. Son  of  Excluded  Person^]    The  son 

of  a  person  excluded  from  inheriting,  by  some 
disqualifying  defect,  such  as  congenital  deafness 
and  dumbness,  though  himself  free  from  any 
disqualifying  defect,  is  also  excluded  from  in- 
heriting if  he  be  not  bom  or  conceived  at  the 
time  when  the  inheritance  opened  out  to  his 
father  who  is  excluded  from  inheriting.  Kali^ 
das  Das  v.  Krishna  Chandra  Das  (2  Beng.  L. 
R.  F.  B.  103  ;  II  W.  R.  App.  from  Orig.  Jur.  11) 
followed.  Bapuji  v.  Panduranq...!.  L.  Bep. 
6  Bom.  616, 188d.    Kemball  and  Pinhey,  ]J. 

4.  — —  Incontinence  of  Mother,"]  The 
Hindu  texts  which  pronounce  that  females  are 
debarred  from  inheriting  by  unchastity  are  con- 
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HINDU  LAW  -  INHERITANCE— PA- 
TERNAL UNCLE'S  QOm-contd. 


fined  in  their  application  to  the  widow,  and  do  ,  succeed  in  preference  to  a  brother's  grandson. 


not  impose  a  condition  on  the  mother.  The 
case  of  Adayapa  v.  Rudrava  [I.  L.  R.  4.  Bom. 
104)  is  conclusive  to  show  that  a  daughter  is 
not  excluded  from  inheriting  on  the  ground  of 
unchastity,  and  the  grounds  for  the  decision  in 
that  case  equally  apply  to  a  mother  as  to  a  daugh- 
ter. The  dictum  in  Montr  am  Kolita  v.  Keri  Koli- 
iani  (I.  L.  R.  5  Cal.  776  ;  L.  R.  7  I.  A.  115  ;  6 
Cat.  Rep.  322)  assuming  as  to  the  mother  that 
unchastity  would  exclude,  is  merely  obiter  and 
not  binding,  that  point  not  being  before  the 
Privy  Council.  Kojiyadu  v»  Lakshmi...I.  L. 
Rep.    6  Mad.   149,  1882.    Innes  and  Kin- 

dersley,  JJ. 

HINDU  LAW   -   INHERITANCE   — 
FATHER. 

1. In   Gujarat  excludes  Mother.']     In 

Gujarat  the  right  of  succession  to  the  estate  of 
a  separated  Hindu  dying  without  leaving  a 
widow  or  issue  devolves  upon  the  father,  in 
preference  to  the  mother.  Khodabhai  Ma- 
Hiji  V.  Bhadhar  DALA...I.  L.  Rep.  6  Bom. 
541, 1882.     Westropp,  C.J.,  and  N.  Harridas, 

J. 
HINDU   LAW     —   INHERITANCE— 
HALF.SI8TER. 

Excluded  by  Sapinda. 

See  Hindu  Law  —  Inheritance  — 
Sapindas.  1. 

KUMARAVELU    V.  ViRANA...  I.    L. 

Rep.  5  Mad.  29. 

HINDU  LAW   —  INHERITANCE   — 
MOTHER 

—  Excluded  by  Father  in  Gujarat, 

See  Hindu  Law  —  Inheritance  — 
Father.  1. 

Khodabhai  9.  Bahdhar L  L. 

Rep.  6  Bom.  641. 
■        Incontinence  of — does  not  Exclude. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  4. 

Kojiyadu  v.  Lakshmi L  L. 

Rep.  5  Mad.  140. 

HINDU   LAW— INHERITANCE— PA. 
TERNAL  UNCLE'S  SON. 

1. Excludes  Brother's  Grandson.']  Ac- 
cording to  the  Hindu  law  prevailing  in  theMadras 
Presidency,  a  paternal  uncle's  son  is  entitled  to 


SURAYA  BhUKTA   «. 

L.  Rep.  5  Mad. 


S.  C. 


Lakshminarasamma I. 

201,   1882.     Turner,  C.J. 
and  Kindersley,  J  • 
under  Hindu  Law— Alienation 
by  Widow.  6. 


HINDU       LAW  —  INHERITANCE— 
FRIMOaENITURE. 

See  Hindu    Law    —    Impartible 
Zemindari.  3. 
Bhawani  v.  Deo  Raj...L  L.R9p. 
6  AIL  542. 

Eldest    Son    Dying     Before    Succession 

opens,  Leaving  Son  and  Brothers. 

See  Saranjam.  1. 

Ramchandra  v.  Venkatrac.L 
L.  Rep.  6  Bom.  508. 

1. Impartible  PoUiem —  Unditfided  Fa- 
mily— Su rvivorship — Collateral  Succession.]  A n 
impartible  polliem  governed  by  the  law  of 
primogeniture,  but  which  is  the  property  of  an 
undivided  Hindu  family,  on  the  death  of  the  last 
incumbent  without  male  issue,  passes  by  survi- 
vorship; and  when  it  does  so  pass  from  one 
line  to  another,  it  devolves,  in  the  absence  of 
proof  of  a  special  custom  to  the  contrary,  not 
on  the  co-parcener  nearest  in  blood,  but  to  the 
nearest  co-parcener  of  the  senior  line. 

The   case   of  Neelkisto  Deb  Burmono  v.  Beer- 
chunder  Thakoor   (12  Moore  L  A.  541)  seems 
to  proceed  on  grounds  which  are  in  conflict  with 
other  rulings  of  the  Privy  Council,  and  are  not 
reconcilable  with  the  ordinary  law  of  Southern 
India  and  Benares,  respecting  the   impartible 
property  of  a  joint  family.   Naraganti  Acham- 
maragu  V,  Vknkatachalapati   Navanivaru. 
I.  L.  Rep.  4  Mad.  250, 1881.    Turner,  C.J., 
and  M.  Ayyar,  J  J. 
S.    C.     under    Hindu  Law  —  Self- 
acquired  Property. 


HINDU     LAW  - 
8AFINDA8. 


INHERITANCE 


See  Hindu    Law  —  Inheritance — 

Brother's  Daughter's  Son.  1. 

DiGUMBER  V.  M0T1...I.  L.  Rep. 

9  Gal.  563. 
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HINDU      LAW  -  INHEBITANCS  - 
SAPUSmAS—contd, 

of  Half  and  Whole  Blood. 

See  Hindu  Iiaw— Inheritance.  1. 
Samat  v.  AMRAT...L  L.  Bep.  6 
Bom.  894. 

1. Etclude     Hal/Sister    and     Step- 

Mother.']  In  competition  with  a  sapinda,  though 
divided,  neither  half-sister,  nor  step-mother,  can 
succeed,  according  to  the  Hindu  law,  in  the 
Madras  Presidency.     Kumaravkllu  v.  Virana 

GoNUDAN L  L.  Bep.  5  Had.  t&,  1879. 

Turner^  C.J.,  and /nn«s,  J. 
Followed  in    Muttammal  «.  Venga- 

LAKSHIAMMAL I.    L.    Bep.    5 

ICad.  82, 1882.  Turner,  C  J.,  and 
Kindersley,  J. 

HINBU   LAW^nraEBITANOE^SIS- 
TEBS. 

1. Mitakskara    Law."]     According    to 

tlie  Mitakshara  law  none  but  females  expressly 
named  can  inherit ;  a  sister  therefore  is  not 
entitled  to  succeed  to  the  estate  of  her  deceased 
brother.  Gauri  Sahai  v.  Rukko  (I.  L.  R.  3  All. 
45)  followed.  Jagat  Narain  v,  Shbo  Das. 
I.  L.  Bep.  6  AIL  811, 1888.  F.  B. 

2.  —  Mitakshara  Lam.']  According  to  the 
Mitakshara  law  a  sister  is  not  in  the  line  of 
heirs,  and  cannot  succeed  in  preference  to  male 
gotraja  sapindas,  JULLESSUR  KOOER  v.  Uggur 
Roy. ..I.  L.  Bep.  9  Cal.  725  ;  12  Cal.  Bep. 
460,  1882.  Mitter  C.J.  (Offg.),  and  Norris,  J. 
S.  C.  under  Hindu  Law— Stridhan. 
8. 

HINDT7     LAW   —  INHEBTTAKCE   — 
SISTEB'S  SON. 

1.  —  Excludes  Sister  in  Madras  Presi- 
dency.'] According  to  the  Hindu  law  in  force 
in  the  Madras  Presidency,  the  claim  of  a  sister's 
son  to  inherit  as  a  bandhu  is  superior  to  that  of 
the  sister,  assuming  she  is  entitled  to  claim  in 
that  character.  Lakshmanammal  v.  Tiruven- 
GADA  MUDALI...L  L.  Bep.  6  Mad.  241, 
1882.  Tun^er,  C.].,  and  Kindersley,  J. 

HINDXT    LAW  —   IKHEBITAHCB   — 
8098. 

1. Son  Born  after  Partition — Property 

acqnirrd  after  Partition.]     The    property    ac- 
quired by  a  Hindu  governed  by  the   Mitakshara 
law  after  a   partition  between   himself  and  his 
sons,  devolves  on  his  death  on   a  son  born  after  | 
32 


HINDU       LAW  —  INHEBIT  ANCE  — 
BOJUS-^contd. 

the  partition  to  the  exclusion  of  the  other  sons. 

Nawal  Singh  v,  Bhagwan  Singh. ..L  L.Bep. 

4  All.  427, 1882.     Straight  and  Tyrrell,  J  J . 

2. Mitakshara  Law — Right  of  Sons  in 

Father's  Share.]  Although  a  son  under  the 
Mitakshara  law  acquires  by  birth  an  interest  in 
the  share  to  which  his  father  is  entitled  under  a 
Government  grant  of  immovable  property,  he 
does  not  acquire  by  birth  any  equitable  right  to 
procure  an  alteration  in  the  terms  of  such  grant 
either  as  against  the  Government,  his  father,  or 
his  Cither's  co-sharers,  or  to  sue  to  set  aside  a 
compromise  in  respect  thereto  which  his  father 
has  effected  with  his  co-sharers.  Chaudhri 
Ujagur  Singh  v.  Chaudhri  Pitam  Singh... 
L.  B.  8  L  A.  190 ;  L  L.  Bep.  4  AU.  120, 

1881. 

HINDTJ     LAW  —    INHEBTTANOB— 
STEFMOTHEB. 

Excluded  by  Divided  Sapinda. 

See  Hindu  Law  —  Inheritance  — 
Sapindas.  1. 

KUMARAVELU    V,    VlRANA...I.    L. 

Bep.  6  Mad.  29. 

HINDTJ  LAW   —   INHEBITANCE    — 
UNCLE'S  DATiaHTEB'S  SON. 

1. Bengal  Lam — Brother's  Sov!s  Daugh- 
ter's Son.]  According  to  principles  of  the  Ben- 
gal law,  inheritance  goes  to  him  who  offers 
oblations  to  the  deceased,  or  to  ancestors  of 
the  deceased,  in  which  oblations  the  deceased 
would  participate.  Where  more  than  one  per- 
son offers  such  oblations,  succession  goes  to 
him  who  offers  oblations  to  the  father  of  the 
deceased  in  preference  to  an  heir  who  offers 
oblations  to  the  grandfather  and  great- 
grandfather of  the  deceased.  A  brother's  son's 
daughter's  son  will,  therefore,  be  preferred  to 
an  uncle's  daughter's  son.    Pran  Nath  Surma 

JOWARDAR  r.  SURRUT  ChUNDRA    BhUTTACHAR- 

JBB...I.  L.  Bep.  8  Cal.  460  ;  10  Cal.  Bep. 
484, 1882.    Prinsep  and  Bose,  J  J. 

HINDTJ  LAW— INTEBEST. 
See  Interest.  5.  6. 

SURJIYA   V.    SlRDHARY I.  L. 

Bep.  0  Cal.  825. 

Het  Narain  v.  Ram  Dein...I.  L. 

Bep.  9  Cal.  871. 
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HINDU  LAW— LIABILITY  OF  HEIBS 
FOB  DEBTS  OF  ANCESTOR. 

See  the   Gases  under  Hindu  Law- 
Alienation     of     Ancestral 
Property. 
See  Iniolvenoy.  8, 

Fakirchand   v.    Motichand...!. 
L.  Bep.  7  Bom.  488. 

HINDU  LAW— LIABILITY  OF  SON 
FOB  THE  DEBTS  OF  HIS 
FATHEB. 

1. Impartible  Zemindari.']  The  in- 
terest which  a  son  takes  by  inheritance  from 
his  father  in  an  impartible  zemindari  is  liable  as 
assets  by  descent  for  the  payment  of  his  father's 
debts.  Girdhari  Lall  v.  Kantoo  Lall  (L.  R.  I  I. 
A.  321;  i4Beng.  L.  R.  187;  22  W.  R.  56) 
approved  and  declared  applicable  to  the  Madras 
Presidency.  Muitayan  Chetti  v.  Sivagiri  Ze- 
mindar (I.  L.  R.  3  Mad.  370)  reversed.  Mut- 
TAVAN  Chbttiar  V.  Sangili  Vira  Pandia  Chin. 
NATAMBER...L.  B.  9  L  A.  128;  I.  L.  Bep. 
6  Mad.  1 ;  12  Gal.  Bep.  169, 1882. 

S.    C.    under    Hindu   Law  —  Self- 
acquired  Property.  1. 
See  Qhatwali  Tenure.  1. 

Rajah  Nilmoni  v.  Bakranath... 

L.  B.  9L  A.  104;  I.  L. 

Bep.  9  CaL  187. 

2.  — -  Assets  by  Descent^Execution  of 
Decree  against  Deceased  Kamavan  or  Father  of 
United  Foanily — Survivorship — Act.  X,  of  1 877, 
S  234 — Decree  for  Maintenance.']  The  interest 
of  a  deceased  Kamavan  in  the  Tarwad  property, 
and  the  share  of  a  deceased  father  of  an  undivi- 
ded Hindu  family,  which  have  not  been  attached 
during  the  lifetime  of  such  Karnavan  or  father 
in  execution  of  a  money  decree  or  decree  for 
maintenance,  obtained  against  them,  pass  by 
survivorship  to  the  co-parceners,  and  are  not 
liable  to  be  treated  in  their  hands  as  assets  of 
the  deceased,  liable  to  satisfy  such  decree 
against  the  deceased  under  f  234  of  the  Civil 
Procedure  Code,  Act  X.  of  1877. 

The  question  whether  the  other  members  of  the 
Tarwad,  or  of  the  undivided  family  may  or  may 
not  be  made  liable  in  another  proceeding  to 
discharge  the  judgment  debt  of  the  deceased 
Kamavan  or  father  is  quite  distinct  from  their 
liability     as    representatives.     Ravi    Varma 


HINDU  LAW  -  LIABILITY  OF  SON 
FOB  THE  DEBTS  OF  HIS 
FATHEB— am/</. 

Raja  v.  Yadayil  Koman...I.  L.  Bep.  5  Mad. 
22s,  1881.    Innes  and  M.  Ayyar,  J  J. 

KaRNATAKA       HANUMANTHA         V' 
AndUKURI    HANUMAVVA...L   L. 

Bep.  6  Mad.  282, 1882.  F.  B. 

Karpakambal  Ammal  v.  Gana- 

PATHI   SUBBAVAN...!.   L.   Bep. 

5  Mad.  284,  1882.  F.  B. 

8. Promissory  Note  for  Debt  Barred  by 

Limitation,']  In  an  undivided  Hindu  family  the 
son  is  liable,  to  the  extent  of  assets  received 
from  his  father,  to  pay  a  promissory  note  given 
by  the  latter  for  a  debt  barred  by  limitation, 
but  not  incurred  for  illegal  or  immoral  purposes. 
Naravanasami  Chetti  v.  Samidas  Mudali..'. 
L  L.  Bep.  6  Mad.  293 »  1888.    Innes  and 

Kindersley^  JJ« 

HINDU  LAW-MAINTENANOE  OF 
GBANDS0N8. 

See  Hindu  Law— Maintenance  of 
Widow.  2. 
Kalu  v.  Kashibai...I.  L.  Bep.  7 
Bom.  127. 

HINDU  LAW  —  MAINTENANCE  OF 
WIDOW. 

Arrears  of— Charged  on  Land— Jurisdiction 

of  Small  Cause  Court. 
50^  Hindu  Law— Maintenance  of 
Widow.  7. 

Charged  on  Land — Purchaser's  Liability. 

See  Hindu  Law— Maintenance  of 
Widow.  1.  7. 
—  Incontinence. 

See  Hindu  Law— Maintenance  of 
Widow.  5. 

Purchaser  with  Notice— Widow's  Right  of 

Residence  in  Family  House. 
See  Hindu  Law— Maintenance  of 
Widow.  6. 

Release  of  Right  to— by  Widow. 

See  Begistration.  20. 

Kalpaoathachi  v.  Ganapathi... 
L  L.  Bep.  8  Mad.  184. 

Residence  in  Family  House  not  Condition 

•f  Right  of. 
See  Hindu  Law— Maintenance  of 
Widow.  8. 
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HINDT7    L4W  — MAINTENANCE  OF 
WIDOW'-conid, 

Son's  Widow. 

See  Hindu  Law— Maintenance  of 


Widow,  a. 

1. Charge  on    Estate — Boni  fide  Pur- 

chaser  without  Notice,"]  Until  fixed  and  charged 
by  the  decree  of  a  Couxt  or  by  contract  on  par- 
ticular property,  the  maintenance  of  a  Hindu 
widow  is  not  a  charge  on  the  estate,  to  be 
enforced  against  a  bond  fide  purchaser  without 
notice. 

When  the  maintenance  has  been  expressly 
charged  on  the  purchased  property,  it  will  be 
liable,  though  it  is  shown,  that  there  is  property 
in  the  hands  of  the  heirs  sufficient  to  meet  the 
claim,  but  the  property  will  not  be  liable  if  the 
transfer  was  made  to  satisfy  a  claim  for  which 
ancestral  property  is  liable  by  Hindu  law,  and 
which,  under  that  law,  takes  precedence  of  that 
of  maintenance.  Sham  Lal  v.  Banna...L  L. 
Bep.  4  All.  a06, 1882.  F.  B. 

2. Son*s    Widow  —  Grandsons.']      The 

widow  of  a  son  who  has  separated  from  his 
father  cannot  claim  maintenance  from  her 
father-in-law  for  herself  and  her  infant  children, 
though  they  may  be  in  indigent  circumstances, 
where  the  father-in-law  holds  no  ancestral  pro- 
perty, and  only  possesses  self-acquired  property. 
Kalu  v.  KASHIBAI...L  L.  Bep.  7  Bom.  127, 
1882.    Sargent,  C.J.,  and  N.  Harridas  J. 

8.  —  Residence  in  Family  House  not  Con- 
dition of  Right  of— Right  to  have  Maintenance 
charged  on  Estate  —  Setting  apart  House  for 
Widow's  Residence,]  A  Hindu  widow  does  not 
lose  her  right  to  maintenance  out  of  her  hus- 
band's estate  from  the  person  taking  it  as  his 
heir,  simply  because  she  has,  without  necessity, 
quitted  the  family  residence. 

As  between  the  widow  claiming  maintenance 
and  the  heir,  the  widow's  maintenance  may  be 
charged  by  way  of  security  on  a  particular  part 
of  the  inheritance.  Though  the  claim  may  be 
no  charge  on  any  particular  portion  of  the  family 
estate  in  the  first  instance,  still  it  creates  an 
inchoate  lien  on  the  inheritance  in  general,  so 
that  it  may  be  ripened  into  a  specific  charge  on 
a  particular  portion  by  a  judicial  declaration. 

The  widow's  right  to  be  maintained  includes  a 
provision  for  lodging,  and  when  there  are  several 
houses  belonging  to  the  family,  it  is  not  unreason- 


HINDU    LAW  —  MAINTENANCE  OF 
WIDOW-^o«/rf. 

able  to  set  apart  one  for  her  residence.  Sri 
Mainyam     Mahalakshmamma    Garu  V,  Sri 

Mainyam  Venkataratnamma  Garu I.  L. 

Bep.  6  Mad.  88,  1882.    M.  Ayyar  and    7ar- 

rant,  JJ. 
S.  C.  under  Practice— Civil.  6a. 

4. Right  of  Mother  and  Grandmother 

to  Share  on  Partition^ Right  to  Demand  Parti- 
tion —  Right  to  Maintenance  not  a  Lien  on 
Estate  unless  Charged  by  Contract  or  Decree- 
Bonk  fide  Purchaser— Right  to  Reside  in  House 
Sold  under  Mortgage.]  The  plaintiff,  a  Hindu 
widow,  sued  to  establish  her  right  to  a  half 
share  of  certain  property  which  had  been  at- 
tached in  execution  of  a  decree  obtained  on  a 
mortgage  thereof  by  her  son,  or  in  the  alterna- 
tive to  secure  her  maintenance  from  the  pro- 
perty:— 

Held^  that  though  there  are  texts  which  favour 
the  right  of  a  wife  or  mother  to  a  portion  on 
partition,  yet,  inasmuch  as  this  right  does  not 
arise  as  in  the  case  of  co-parceners,  from  in- 
dependent ownership,  the  wife  or  mother  cannot 
call  for  partition. 

The  portion  is,  in  fact,  an  assignment  by  way 
of  maintenance.  Where  there  is  no  partition, 
the  mother  may  demand  such  an  assignment,  if 
she  can  establish  that  the  ancestral  fund  is 
being  wasted,  or  if  provision  is  not  duly  and 
punctually  made  for  her  maintenance,  in  accord- 
ance with  the  position  and  wealth  of  the  family. 
The  mere  right  to  maintenance  does  not  create 
a  lien  on  the  property.  To  affect  a  bond;,  fide 
purchaser,  the  right  must  have  been  ascertain- 
ed by  contract  or  by  decree  and  charged  on 
specific  property.  The  plaintiff  had  taken  no 
steps  to  secure  a  charge  on  the  property  before 
the  mortgage  was  created,  and  it  was  not  shown 
that  in  its  creation  any  fraud  on  her  rights  was 
contemplated;  she  could  not  therefore  resist 
the  sale,  but  was  entitled  to  continue  to  reside 
in  the  house  she  had  heretofore  occupied,  and 
the   house  must  ^e   sold    subject  to  this  right. 

Venkatammal  V,  AndyappaChetti I.  L. 

Bep.  6  Mad.  180,  1882.     Turner,  C.J.,  and 

M.  Ayyar,  J, 

5.  —  Incontinence,]  An  unchaste  wi- 
dow is  not  entitled  even  to  bare  maintenance, 
except  perhaps  from  her  son.  Honamma  v. 
Timannabhat  (I.  L.  R.  i  Bom.  559)  dissented 
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HINDU   LAW  -  MAINTENANCE  OF 
WIDOW— contd. 

from.    Valu  t.  Ganga...L  L.  Rep.  7  Bom. 
84,  1882.   Sargent,  C.J.,  and  Kemball,  J. 

6. Purchaser  with    Notice  —  Widow^s 

Right  of  Residence  in  Family  HouseJ]  The 
purchaser  of  a  house  from  the  heir  of  a  deceased 
Hindu  with  full  knowledge  that  the  widow  of  the 
latter  is  residing  and  being  maintained  therein^ 
cannot  ask  for  her  summary  evictioni  even 
though  there  may  be  other  property  in  the 
hands  of  the  heir  out  of  which  her  maintenance  I 
can  be  derived ,  but  takes  subject  to  the  widow's  | 
right  to  continue  to  reside  therein. 

Lakshman  Ramchandra  Joshi  v.  Satyabhamabai 
(I.  L.  R.  2  Bom.  494)  distinguished.  Dalsukh- 
RAM  Mohasukram  V.  Lallubhai  Motichund. 
I.    L.  Bep.    7  Bom.   282,  1883.    Kemball 

and  Pinhey,  J  J . 
S.  C.  under  Practice— Civil.  6b. 

7.  Arrears  of  Maintenance  Charged  on 

Land,  Suit  for  —  Jurisdiction  —  Small  Cause 
Court  —  Liability  of  Purchaser  of  Ancestral 
Property  Charged  with  Maintenance.']  A  suit  by 
a  Hindu  widow  for  arrears  of  maintenance,  based 
on  a  decree  charging  such  maintenance  on 
immovable  property,  is  not  of  a  nature  cogniz- 
able by  a  Small  Cause  Court. 

Pahlud  Singh  v.  Ahlud  Singh  (N.  W.  P.  H. 
C.  Rep.,  1874,  p.  91)  followed. 

Where  a  decree  directed  that  the  maintenance 
thereby  awarded  to  the  plaintiff,  a  Hindu  widow, 
should  be  a  charge  on  a  certain  ancestral  house 
purchased  by  the  defendants  :— 

Held,  that  the  defendants  were  not  personally 

liable  for  the  maintenance  of  the  widow  after 

the  house  had  been  sold  by  them.     Dharam 

Chand  9.  JANIU...L  L.  Bep.  5  AU.  889, 1883. 

Straight  and  Oldfield,  J], 

HINDU    LAW-BIAINTENANCE    OF 
WIFE. 

1.  Charge  on  Estate — Purchaser  Bonfi 

fide — Sale  to  Pay  Debts  }  The  bond  fide  pur- 
chaser for  value  of  the  estate  of  a  Hindu  hus- 
band, sold  in  order  to  pay  the  husband's  debts, 
does  not  take  the  estate  subject  to  the  wife's 
maintenance,  even  if  such  maintenance  has 
been   fixed    and   charged   upon   it  before   his 

purchase.     GuR  Daval  «.  Kaunsila I.  L. 

Rep.  5  All.  367,  1888.     Straight  and  Brod- 

hurst,  JJ. 


HINDU  LAW-NIBANDHA. 

See  Limitation.  13. 

Collector  of  Thana  v.  Hari...I. 
L.  Bep.  6  Bom.  546. 

HINDU  LAW-FABTITION. 

— —  Agreement  not  to. 

See  Hindu  Law— Partition.  14. 

of  Ancestral  Property  does  not  make   it 

Self-acquired  in  Hands  of  Allottees. 
See   Hindu    Law  —  Self -acquired 
Property.  6. 

I  Hardai   v.   Haruck 12  Cal. 

Rep.  104. 

'  Co-Widow's  Right  to  Compel. 

See  Hindu  Law  —  Alienation  by 
Widow.  8. 

JaNOKI  T.    MOTHURANATH...L    It. 

Bep.  9  Cal.  580  ;  12  Cal. 
Bep.  216. 

•  Creditor's  Right  to  Intervene. 
See  Hindu  Law— Partition.  4. 

•  Division  Per  Capita  and  Per  Stirpes. 
See  Hindu  Law— Partition.  6. 

•  Evidence  of. 
5^^  Hindu  Law— Partition.  13. 
See  Bes  Judicata.  26. 

Khub  Chand  v.  Narain I.  L. 

Bep.  8  AIL  812. 

•  Grandson's  Right  to  Enforce. 
See  Hindu  Law  —  Undivided  Fa- 
mily. 4. 

JOGUL    KiSHORE  V.    SHIB   SaHAI. 

L  L.  Bep.  6  AH  480. 

-  Hereditary  Religious  Office. 
See  Hindu  Law— Partition.  2. 

-  Impartible  Property. 
See  the  Cases  under  Hindu  Law — 

Self-acquired  Property. 

-  Minor,  Suit  for— on  Behalf  of. 
See  Hindu  Law— Partition.  7. 

-  Mother's  and  Grandmother's  Share  on. 
See  Hindu  Law— Maintenance  of 

Widow.  4. 

VeNKATAMMAL    v.   ANDYAPPA...I, 

L.  Bep.  6  Mad.  180. 
See  Hindu  Law— Partition.  6. 7. 8. 

-  Partial. 
See  Hindu  Law— Partition.  3. 6, 
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HINDU  LAW-PARTITION-f^w/t;;  HINDU  LAW— PABTITION— r<9ftf^. 


Partial — Separation  of  One  Member  of  Un- 
divided Family. 
See  Hindu  Law— Partition.  4. 

— —  Parties    to  Suit — Decree  against   Father 
Alone. 
See  Hindu  Law— Partition.  12. 

—  Renunciation  of  Share. 

See  Hindu  Law— Partition.  9. 

Reunion  —  Presumption  of  Co-parcenary 

Between     Re-united     Co- parceners  and 

Widow  of  Deceased  Re-united  Parcener. 

See  Hindu  Law— Partition.  10. 

—  Sister*s  Share  on. 

See  Hindu  Law— Partition.  7. 

—  Sons  Born  After — Inheritance. 

See  Hindu  Law  —  Inheritance  — 
Sons.  1. 
Nawal  V,  Bhagwan...!.  L.  Bep. 
4  All.  427. 

— ^  Step- Mother's  Share  on. 

See  Hindu  Law— Partition.  7. 

—  Widow's  Right  to  Compel. 

See  Hindu  Law  —  Alienation  by 
Widow.  8. 
Janoki  v.  Mothuranath...!.  L. 
Bep.  9  Gal.  680. 
See  Hindu  Law  —  Maintenance  of 
Widow.  4. 
Venkatammal  v.  Andyappa  ..L 
L.  Bep.  6  Mad.  180. 
5^  Hindu  Law— Partition.  5. 

—  Wife's  Right  to  Demand,  and  Share  on. 

See  Hindu  Law— Partition.  1.  la. 

1. '  Ancestral  Property-^Wif^s  Share— 

Mifakshara  LawJ]  Under  the  Mitakshara  law, 
where  partition  of  ancestral  property  takes  place 
between  a  father  and  son,  the  wife  of  the  father 
is  entitled  to  a  share. 

Muhabeer  Persad  v.  Ramzad  Singh  (i2  Beng. 
L.  R.  90)  ;  Laljeet  Singh  v.  Rajcoomar  Singh 
(12  Beng  L.  R  373) ;  Jadoonath  Dey  Sircar  v. 
Brojonath  Dey  Sircar  (i2  Beng.  L.  R.  385)  ;  and 
Pursid  Narain  Singh  v.  Honooman  Sahay  (I.  L. 
R.  5  Cal.  845)  followed.    Sumrun  Thakoor  v. 

Chundbr  Mun  Missbr I.  L.  Bep.  8  CaL 

17 ;  9  Gal.  Bep.   416,    1881.    Milter   and 

Maclean,  JJ. 


la. Wife's   Share  on^and  Right    to 

Demand.']  A  wife  under  the  Hindu  law  is  en- 
titled to  a  share  when  a  partition  takes  place, 
but  she  has  no  right  to  take  the  initiative 
herself  and  demand  partition,  though  when  a 
partition  does  take  place  she  is  allowed  a  share. 
Sunder  Bahu  v.  Monohur  Lal  Upadhya. 
10  CaL  Bep.  79,  1881.   Mitter  and  Maclean, 

JJ. 

2. Hereditary  Religious  Offlce^^Aliena' 

tiottr^Right  of  Worship  of  Idol.]  No  doubt, 
hereditary  offices,  whether  secular  or  religious, 
are  treated  by  the  Hindu  text  writers  as  naturally 
indivisible,  but  modern  custom,  whether  or  not 
it  be  strictly  in  accordance  with  ancient  law,  has 
sanctioned  such  partition  as  can  be  had  of  such 
property,  by  means  of  a  performance  of  the 
duties  of  the  office,  and  the  enjoyment  of  the 
emoluments,  by  the  different  co-parceners  in 
rotation. 

In  the  absence  of  any  restriction  to  a  particu- 
lar class  of  heirs,  imposed  by  either  the  founder 
or  by  usage,  there  is  no  reason  why  an  aliena- 
tion of  a  religious  office  involving  the  worship  of 
an  idol  which  is  made  in  favour  of  any  person 
standing  in  the  line  of  succession  in  the 
founder's  family  and  not  disqualified  by  any 
personal  unfitness,  should  not  be  upheld.  The 
alienation,  therefore,  by  a  divided  member  of 
a  Hindu  family  to  his  sister's  son  of  all  his 
estate,  including  the  right  of  worshipping  an 
idol  and  receiving  his  share  of  the  offerings  up- 
held.   Mancharam  9.  Pranshankar I.  L. 

Bep.  6  Bom.  298,  1882.    Melvill  and  Kern- 

ball,  JJ. 

See  Alienation  of  Beligious  Office. 
1. 

See  Alienation  of  Bight  to  Manage 
Temple.  1.  2. 

8. Partial  Partition— Sale  by  Undivid- 
ed Member  of  his  Share  in  Part  of  Undivided 
Property.]  Though  a  suit  will  not  lie  by  a 
member  of  an  undivided  Hindu  family  for  partial 
partition  of  undivided  family  property,  yet  where 
one  of  two  co-parceners  alienes  to  a  stranger 
his  interest  in  a  piece  of  joint  family  property, 
the  other  co-parcener  may  either  exercise  bis 
right  of  interdiction,  or  affirm  the  act  and  claim 
by  partition  to  recover  from  the  stranger  that 
share  to  which  the  alienation  cannot  extend, 
and  which  has  now  become  his  separate  property. 
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Sripati  Chinna  Sanyasi  Razu    «.    Sripati 

SuRiYA  RAZU...I.  L.  Bep.  5  Mad.  196, 1882. 

Turner f  C  J.,  and  M,  Ayyar^  J. 

4. Contribution  —  Apportionment    of 

Debt — Right  of  Creditors  to  Intervene.']  Per 
Innesy  J. — In  a  suit  for  partition  a  co-parcener 
may  claim  contribution  by  the  other  co-par- 
ceners towards  debts  discharged  by  him  as 
manager  in  the  interests  of  the  family,  but  a 
creditor  of  the  family,  as  such,  has  no  right  to 
intervene  merely  in  consequence  of  a  partition 
among  the  co-parceners,  and  to  claim  that  the 
debt  owing  to  him  be  distributed  over  the  seve- 
ral parcels  of  the  family  property  so  as  to  charge 
all  the  co-parceners. 

Per  M.  Ayyar,  J. — ^Though  an  account  is  taken 
on  a  partition  between  co-parceners,  as  a  con- 
venient method  of  procedure  as  between  the 
co-parceners  for  resolving  their  joint  rights  and 
liabilities  into  several  rights  and  liabilities,  it 
docs  not  create  an  additional  right  in  the  cre- 
ditors of  the  family  to  forbid  partition  until  their 
debts  are  paid,  or  in  purchasers  at  a  Court  sale 
to  add  to  the  determinate  interest  that  has  been 
sold  to  them  by  a  fresh  inquiry  as  to  the  real 
character  of  the  decree  debt  Vklliyammal  v. 
Katha  CiiBTTi...L  L.Bep.  6 Mad. 61, 1882. 
S.  C.  under  Hindu  Law— Alienation 
of  Ancestral  Property.  6. 

5. Son  Bom  Subsequent  to  Attachment 

of  Undivided  Share  of  Father  of  Undivided 
Family  —  Mother's  Share  —  Right  to  Enforce 
against  Execution  Purchaser.]  Where  there 
has  been  a  sale  of  the  right,  title,  and  interest  of 
the  father  of  an  undivided  Hindu  family  in 
execution  of  a  decree  against  him,  the  birth  of  a 
son  subsequently  to  the  sale  will  not  affect  the 
rights  of  the  purchaser  who  is  entitled  to  the 
share  which  would  have  been  allotted  to  the 
father  if  a  partition  of  the  family  property  had 
taken  place  at  the  time  of  the  attachment  in 
execution. 

Under  the  Mitakshara  law  the  mother  is 
entitled  to  a  share  on  partition.  A  partition 
under  that  law  may  be  effected  by  defining  the 
rights  of  the  several  members,  without  partition 
of  the  estate  by  metes  and  bounds. 

In  a  suit  by  the  plaintiff  for  partition,  against 
the  purchaser  at  a  sale  in  execution  of  a  decree 
against  the  plaintiffs  father,  it  was  contended 
that,  since  the  institution  of  the  suit,  another 
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son  had  been  born  to  the  judgment-debtor,  and 
that  he  was  entitled  to  a  share  on  partition,  but 
the  Court  said  that  the  contention  was  not  valid, 
and  that  the  execution  purchaser  was  entitled  to 
the  share  and  interest  of  the  father  which  would 
have  been  allotted  to  him  if  a  partition  had  been 
made  when  the  attachment  was  levied,  and  the 
Court  proceeded  to  award  to  the  plaintiff  and  his 
mother  (who  with  the  father  constituted  the 
undivided  family  at  the  date  of  the  attach- 
ment), two-thirds  of  the  family  property,  and  to 
the    purchaser    one- third.      Ruder     Perk  ash 

MissBR  V,  HuRDAi   Narain  Sahu 9  CaL 

Bep.  16,  1881.  Mitter  and  Tottenham,  JJ. 

S.  C.  under  Sukuldipi  Brahmina. 

6.  Partial    Partition   —  Subsequent 

Partition  among  Remaining  Members  of  Family  — 
Ascertainment  of  Shares — Division  per  Capita 
and  per  Stirpes.]  The  rule  that  as  between 
different  branches,  division  should  be  by  the 
stock,  and  that  as  between  the  sons  of  the 
same  father,  it  should  be  per  capita^  is  laid 
down  with  reference  to  cases  in  which  all  the 
co-parceners  desire  partition  at  the  same  time, 
and  ought  not  to  be  applied  indiscriminately, 
to  cases  of  partial  division. 

When  a  joint  family  in  an  advanced  stage  of 
development  is  broken  up  by  partitioo, 
regard  must  be  had  to  the  successive  vested 
interests  of  each  branch ;  and  the  division  by 
the  stock  at  each  stage  a  new  branch  intervenes 
is  necessary  to  secure  equality  of  shares. 

i4.,  a  Hindu,  died  leaving  two  sons,  B.  and  C. 

B.  had  one  son  Z?.,  and  C.  had  three  sons  £.,  F, 
and  G,  D»  had  three  sons,  and  E  had  one.  F,  had 
two,  and  G.  had  one.     In  1867  two  of  the  sons  of 

C,  and  the  two  sons  of  F,  and  the  son  of  G. 
brought  a  suit  to  obtain  their  shares  of  the 
family  property.  For  the  purposes  of  that  suit, 
the  property  was  divided  into  12  shares,  6  of 
which  were  allotted  to  ^.'s  branch  and  6  to  C.*s 
branch.  Of  the  6  shares  allotted  to  ^.'s  branch 
3  were  alloted  to  the  two  sons  of  Z>.,  and  of  the 
6  shares  allotted  to  C.'s  branch,  2  were  allotted 
to  the  sons  of  F,  and  2  to  the  son  of  G,  The 
remaining  5  shares  were  enjoyed  in  common 
by  the  rest  of  the  family  who  remained  joint. 

On  the  death  of  Z?.,  the  plaintiff,  his  third  sod, 
sued  the  son  of  E,  to  recover  his  share  of  the 
family  property,  claiming  three-fifths  of  the 
whole  : — 
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Held^  that  he  was  entitled  to    the    amount 

claimed  by  him.    Manjanatha  v.     Narayana. 

1.  L.  Bep.  6  Mad.  362,  1882.    Innes,  C.J. 

(Oflfg.),  and  M.  Ayyar^  J. 

7.  —  Mithila  Lavt — Minor ^  Suit  by — Un- 
married Sister^s  Share  —  Mother* s  and  Step- 
Mother's  Share — Revenue  Paying  Estate,  Parti- 
tion of."]  A  suit  for  partition  cannot  be  insti- 
tuted by,  or  on  behalf  of,  a  minor  unless  on 
grounds  of  malversation,  or  some  other  cir- 
cumstances which  make  it  for  his  interest  that 

his  share  should  be  set  aside  and  secured  for 

» 
him. 

On  a  partition  between  brothers,  property 
sufficient  to  defray  the  marriage  expenses  of  their 
unmarried  sisters  should  be  allotted  to  such 
sisters. 

According  to  the  leading  authorities  of  the 
Mitakshara  school,  both  mothers  and  step- 
mothers are  equal  sharers  with  sons ;  the  shares 
allotted  to  them  being,  however,  in  lieu  of  their 
maintenance,  the  proprietary  right  therein  re- 
mains vested  in  the  sonsi  subject  to  the  widows 
retaining  possession  and  enjoying  the  profits 
during  their  lives. 

Revenue-paying  estates  must  be  partitioned  by 
the  Collector.  They  cannot  be  partitioned  by 
metes  and  bounds  by  the  Civil  Court  Ameen ; 
and  if  the  shares  in  such  an  estate  are  not  sepa- 
rate estates*  but  are  mere  fractional  shares  of 
integral  estates,  they  cannot  be  partitioned  in  the 
absence  of  the  other  co-sharers.  Damoodur 
MtssER  V.  Sbnabutty  M1SRAIN...I.  L.  Bep.  8 
CaL  587  ;  10  CaL  Bep.  407, 1882.    Mitter 

and  Maclean,  J  J. 

8. Mother^s  and  Grandmother's  Share 

on — Mitakshara  Law-^ Revenue  Paying  Estate^ 
Partition  of -^  Sale  in  Execution  of  Decree 
against  Father  of  Undivided  Family^  What  Passes 
on — Onus  Probandi.]  Under  the  Mitakshara 
law,  a  grandmother,  on  partition  of  the  ances- 
tral family  property,  is  entitled  to  a  share. 

In  execution  of  a  decree  against  the  father  of 
an  undivided  Mitakshara  family,  the  right,  title, 
and  interest  of  the  judgment-debtor  was  sold 
and  purchased  by  the  defendant,  who  obtained 
possession  thereunder  of  the  whole  of  the  family 
estate  without  any  protest  being  made  by  the 
other  members  of  the  family.  Subsequently 
the  judgment  debtor's  son,  and  his  (the  son's) 
mother  and  grandmother  sued  to  recover  their 
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shares  of  the  estate,  alleging  that  the  debt  for 
which  the  decree  had  been  obtained  was  incur- 
red for  immoral  purposes  by  the  judgment- 
debtor  : — 

Held,  that  the  onus  of  proving  that  the  debt 
had  been  so  contracted  lay  on  the  plaintiffs,  and 
had  not  been  discharged  by  them,  but  that  there 
being  nothing  on  the  face  of  the  decree  to  show 
that  the  judgment  debtor  was  sued  as  repre- 
senting the  family,  the  defendant,  by  his  pur- 
chase at  the  execution  sale,  acquired  only  the 
judgment  debtor's  interest  in  the  family  pro- 
perty, and  the  plaintiffs  were,  therefore,  entitled 
to  recover  their  shares,  on  payment  by  them  of 
their  share  of  the  judgment  debt ;  but  that  they 
were  not,  under  the  circumstances,  entitled  to 
recover  mesne  profits  from  the  defendant. 

Heldj  also,  that  no  partition  of  a  revenue  pay- 
ing estate  can  be  effected  through  a  Civil  Court. 
Badri  Roy  v,  Bhugwat  Narain...!.  L.  Bep. 
8  Cal.  640 ;  11  Cal.  Bep.  186, 1882. 

Mitter  Sind  Maclean^  J  J. 

0,  — —  Renunciation  of  Share  by  Co-par- 
cener— Contract — Consideration  ^Act  IX.  ofl%'j2, 
$  25.]  Where  the  plaintifF  and  his  brother,  mem- 
bers of  an  undivided  Hindu  family,  executed  a 
registered  document  to  the  defendant,  who  was 
the  nephew  of  the  plaintiff  and  son  of  the 
plaintiffs  brother,  renouncing  all  rights  in  the 
family  property  in  favour  of  the  defendant,  and 
agreed  to  remain  under  the  management  and 
protection  of  the  defendant,  who  was  to  manage 
and  enjoy  all  the  family  property,  and  to  pay  the 
debts  of  the  family  out  of  the  property  and  pro- 
vide for  the  elder  members,  no  consideration  for 
the  agreement  being  given  by  the  defendant,  and 
the  agreement  not  purporting  to  be  an  agree- 
ment for  natural  love  and  affection,  but  reciting 
that  the  plaintiff  and  his  brother  had  been 
squandering  and  encumbering  the  property,  and 
that  the  defendant  would  probably  manage  it 
better  :— 

Held^  in  a  suit  by  the  plaintifF  to  recover  his 
share  of  the  family  property  that  there  had  been 
no  partition,  and  that  the  plaintiff  was  entitled 

to  recover  his  share.    Appa  v,  Ranga L  L. 

Bep.  6  Mad.  71,  1882.    Innes,  C.J.  (Offg.), 

and  Tarrant^  J. 

10.  —  Re-union  —  Presumption  of  Co- 
parcenary between  Re-united  Co-parceners  and 
Widow  or  Descendants  of  Deceased    Re-united 
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Parcener,']  A  re-united  co-parcener  is  entitled 
to  succeed  to  the  share  of  another  re- united  co- 
parcener to  the  exclusion  of  the  former  co-par- 
cener  who  has  become  separated  and  was  never 
re-united.  But  where  one  of  several  re-united 
co-panceners  dies  leaving  only  a  daughter  who 
marries  into  another  family,  no  presumption 
arises  that  she  and  the  other  co*parceners  who 
were  re-united  with  her  father  continued  to  be 
in  CO- parcenary  up  to  her  death,  but  that  fact 
would  have  to  be  proved  by  the  re-united 
co-parceners  resisting  a  claim  by  a  separated 
co-parcener  to  a  share  in  the  estate  of  the 
deceased  re-united  co- parcener  as  one  of  his 
reversionary  heirs.  Krodesh  Sen  v,  Kamini 
MoHUN  SEN...10  CaL  Bep.  161, 1881.  Prin- 
sep  and  Field,  JJ, 

11. Partial-^Separation  of  one  Member 

of  Undivided  Family,  Effect  of]  The  separation 
of  one  member  of  an  undivided  Hindu  family 
does  not  itself  affect  the  position  of  the  other 
members  of  the  family  inter  se^  or  necessarily 
create  a  separation  between  them,  or  cause  the 
general  disruption  of  the  family.  Radha  Churn 
Dass  V.  Kripa  Sindhu  Doss.  (I.  L.  R.  5  Cal.  474; 
4  Cal.  Rep.  428)  dissented  from.  Upbndra  Na- 
KAiN  MvTi  V.  GoPEE  Nath  Bera...L  L.  Kep. 
O  OaL  617 ;  12  Cal.  &ep.  856,  1888.  Prin- 
sep  and  O^Kinealy,  J  J. 
S.  C.  under  Declaratory  Decree,  2a. 

12, Parties  to  Suit — Decree    against 

Father  Alone^Oaths  Act.]  The  plaintiff,  a 
member  of  an  undivided  Hindu  family,  sued  A., 
the  manager  of  the  family,  for  his  share  of  the 
family  property,  without  making  A.'s  sons  par- 
ties to  the  suit.  A.  having  consented  to  be 
bound  by  the  plaintiffs  oath,  a  decree  was  passed 
in  the  plaintiffs  favour,  declaring  him  entitled 
to  a  one-sixth  share  of  the  family  property 
movable  and  immovable.  In  execution  of  this 
decree  the  plaintiff  attached  certain  lands 
in  the  possession  of  A.,  but  on  the  intervention 
of  ^.'s  sons,  their  shares  were  declared  free  from 
liability  to  the  plaintiffs  claim.  The  plaintiff 
then  sued  for  a  declaration  that  A,*3  sons'  shares 
were  liable  to  be  sold  in  execution  of  his  decree. 
Held,  that  the  suit  would  not  lie  against  A.*s 
sons  to  enforce  against  them  a  decree  for  par- 
tition obtained  against  their  father  in  a  suit 
to  which  they  were  not  parties— 1st,  because  that 
decree,  having  been  obtained  by  the  submis- 
sion of  their  father  to  abide  by  the  oath  of  the 
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plaintiff,  under  the  Oaths  Act,  bound  only  the 
father ;  and  2ndly,  because  the  suit  in  which 
the  decree  was  passed  being  a  suit  for  parti- 
tion, no  decree  could  be  properly  arrived  at 
without  joining  all  the  co-parceners,  and  it 
would  be  obviously  unjust  to  the  co-parceners 
who  were  not  joined  to  treat  an  irregular  decree 
in  a  suit  of  that  nature  obtained  against  the 
father  alone  as  a  judgment  debt*  due  by  the 
father  and  enforceable  against  the  sons  in 
accordance  with  the  exceptional  rule  of  law 
declared  in  Girdharee  Lall  v.  Kantoo  Loll 
(L.  R.  I  1.  A.  321 ;  14  Beng.  L.  R.  187).  Timap- 

pava  v.    Lakshminnaravana I.  L.  Bep. 

6  Mad.  284, 1888.    Innes  and  Kindersley,  J  J. 

18. Evidence    of]    In  order  to    show 

separation  in  an  undivided  Hindu  family  it  is 
not  necessary  to  establish  a  partition  of  the 
joint  estate  into  separate  shares  or  hold- 
ings ;  it  is  enough  that  there  has  been  ascertain- 
ment and  definition  of  the  extent  of  right  and 
interest  of  the  several  co-sharers  in  the  whole, 
and  of  the  proportion  of  participation  each  of 
them  is  to  have  in  the  income  derived  from  the 
property  to  effect  a  severance  and  destruction 
of  the  joint  tenancy  and  to  convert  it  into  a 
tenancy  in  common.  Adi  Deo  Narain  Singh  9. 
DuKHARAM  Singh. ..L  L  Bep,  6A11.  58d, 
1888.  Straight  And  TyrreU,]], 
S.  C.  under  Bight  to  Sue.  86. 

14. Agreement  not  to  Divide — Perpe- 
tuity.] An  agreement  between  Hindu  co- 
parceners entered  into  on  a  general  partition 
of  the  family  property,  that  a  part  of  such  pro- 
perty shall  never  be  divided,  is  invalid  in  Hindu 
law.  Ramaunga  Khanapure  v.  Virupakshi 
KHANAPURB...L  L.  Bep.  7  Bom.  588,  I883. 
West  and  N,  Haridas,  JJ. 

HINDTJ  LAW-PX7B0HASE  IN  KAICB 
OF  SON. 

—  Presumption  of  Advancement. 
5;^^  Advancement.  1. 

Naginbhai  9.  Abdulla. I.  I^ 

Bep.  6  Bom.  717. 

HINDTJ    LAW  "  BEMABBIAGE    OF 
WIDOW. 

—  Guardianship    of    Children     of     Former 
Marriage. 
5p«  Custody  of  Infant.  1. 

Khushali  v.  Rani. I.   L.    Bep. 
4  All.  195. 
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Possession,  Necessity  of. 

See  Begistration.  8.  4.9. 

Lakshmandas  9.  Dasrat...L  L- 

Bep.  6  Bom.  168. 

Sobhagchand     v.      Bhaichano. 

Ibid.  198. 

Narain  v.  Dataram...L  L.  Bep. 

8  Gal.  597. 

—  by  Vendor  Out  of  Possession. 

See  Fractica— Civil.  6b. 

DALSUKHRAM     v.     LALLUBHAI...L 

L.  Bep.  7  Bom.  282. 

See  Hindu  Law— Sale.  1.  2. 

1. Possession-^Vendor  Out  of  Posses- 
sion—  Right  of  Purchaser,']  The  execution  of  a 
deed  of  sale  of  land  by  a  Hindu  vendor  does 
not  pass  an  estate,  unless  there  be  a  transfer  of 
possession,  actual  or  constructive ;  and  conse- 
quently,  the  sale  of  an  estate  by  a  person  who 
is  not  in  possession  cannot  operate  as  a  present 
conveyance,  nor  enable  the  purchaser  to  sue  in 
ejectment.  Raja  Sahib  Prahlad  Sen  v.  Baboo 
Budhusing  (12  Moore  LA.  275,307;  2  Beng. 
L.  R.  P.  C.  Ill),  and  Ranee  Bhobosoondree  Das- 
seah  V.  Issurchunder  Dutt  (il  Beng.  L.  R.  36) 
followed. 

Biian  Singh  v.  Musst.  Parbutty  Koer  (22  VV 
R.  99)  ;  Gungahurry  Nundee  v.  Raghuram  Nun- 
dee  (14  Beng.  L.  R.  307) ;  and  Lokenath  Ghose 
V.  Jugobundhoo  Roy  (I.  L.  R.  I  Cal.  297)  ob- 
served upon. 

But  a  Hindu,  whose  estate  is  in  the  posses- 
sion  of  a  trespasser  or  a  mortgagee,  may  sell  his 
right  of  entry,  as  such,  or  his  equity  of  redemp- 
tion, as  such,  and  the  purchaser  may  thereupon 
sue  to  eject  the  trespasser,  or  to  redeem  the 
mortgagee. 

Cases  may  arise,  in  which,  though  a  deed  of 
sale  may,  in  terms,  purport  to  convey  the  pro- 
perty itself,  yet  it  is  clear  on  the  face  of  the  in- 
strument that  the  intention  of  the  parties  was  to 
convey  the  right  of  entry,  or  the  equity  of 
redemption,  and  nothing  more ;  in  such  cases, 
stress  should  not  be  laid  on  the  mere  terms  of 
the  instrument,  but  effect  should  be  given  to  the 
intention  of  the  parties,  and  the  purchaser's 
right    of    action    should    be    recognized.     Bai 

SuRAj  V.  Dalpatram  Dayashankar L  L 

Bep.  6  Bom.  880, 1882.  F.  B. 

2.  —  Possession — Vendor  Out  of  Posses- 
sion— Right  #/  Pmrehaser.'}    So  w^ere  .a  Hindu 
93 
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sold  his  share  in  certain  land,  but  expressly  stated 
in  the  deed  of  sale  that  he  was  out  of  posses- 
sion ;  that  the  land  was  in  the  hands  of  a  third 
party  to  whom  it  had  been  mortgaged  without 
his  authority,  and  empowered  the  purchaser  to 
sue  the  person  in  possession  to  recover  the 
vendor's  share  in  the  lands,  with  mesne  profits. 
Held^  that  the  deed  merely  contemplated  the 
transfer  of  the  right  of  entry,  though,  according 
to  the  invariable  mode  of  expression  in  such 
documents,  the  vendor  professed,  in  terms  to 
convey  the  property  itself  ;  and  that  the  pur- 
chaser acquired  the  same  right  of  action  which 
his  vendor  possessed.  Wasudevi^  Hari  Pat- 
vardhan  v.  S  ATI  a  Naravan...L  L.  Bep.  6 
Bom.  887,  1882.    F.  B. 

3.  Possession,  Delivery  of]  Accord- 
ing to  the  Hindu  law  in  force  in  the  Madras 
Presidency,  possession  is  not  necessary  to  com- 
plete a  sale  of  immovable  property.  Vasudeva 
Bhattu  v.  Narasamma...L  L.  Bep.  6  Mad. 
6,  1882.     Innes  and  Kindersley,  jj. 

S.  C.  under  Evidence.  5. 

4. Possession,     Delivery   of]      Under 

the  law  administered  in  the  Madras  Presidency 
before  the  Transfer  of  Property  Act  came  into 
force,  where  all  had  been  done  that  the  parties 
contemplated  to  complete  a  sale  of  immovable 
property,  the  title  of  the  first  purchaser  would 
not  be  defeated  in  favour  of  a  second  purchaser 
merely  because  the  latter  had,'  and  the  former 
had  not,  obtained  possession.     Ram asami  Ay- 

vangar  v.    Marimuttu  Bhattan L  L. 

Bep.  6  Mad.  404,  1883.     Turner,  C.J.,  and 

Kindersley,  ] . 

HINDU    LAW     —    SELF-ACaUIBED 
PBOPEBTY. 

See  Hindu    Law    —    Impartible 

Zemindar!  1. 

Mi'TTU   Vahuoanada    v.     Dora- 

siNUA  ..L.  B.  8  LA.  99;  L 

L.  Bep.  3  Mad.  290. 

Ancestral    Property     Recovered    by     Co- 
parcener. 
See  Hindu  Law  —  Self-acquired 
Property.  4. 

— '—  Gains  of  Prostitution. 

See  Hindu  Law  —  Self-acquired 
Property.  8. 
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— —  Gains  of  Science. 

See  Hindu  Law  —  Self-acquired 
Property.  2. 

Impartible  Zemindari    Inherited  from  Ma- 
ternal Grandfather. 
See  Hindu   Law  —  Self-acquired 
Property.  1. 

—  Onus  Probandi, 

5tftf  Hindu  Law  —  Undivided  Fa- 
mily. 2. 
Ramphul  v.  Dec  Narain...!.  L. 
Rep.  8  Cal.  517. 
See  Limitation.  96. 

Obhoy  Churn  v,  Gobind...!.  L. 
Rep.  9  Cal.  287. 

Partition  and  Allotment  of  Ancestral  Pro- 
perty by  Father  among  Sons. 
See  Hindu  Law   —  Self -acquired 
Property.  6. 

• Property    Purchased   by  Father  from  In- 
come of  Ancestral  Property. 
See  Hindu   Law  —  Self-acquired 
Property.  6. 

1. Impartible     Zemindari     Inherited 

from  Maternal  Grandfather.']  Held  that  an  im- 
partible zemindari  to  which  a  Hindu  succeeds 
by  inheritance  from  his  maternal  grandfather 
is  not  his  self-acquired  property.  Muttayan 
Chettiar  v.  Sangili  Vira  Pandia  Chinna- 
TAMBiAR  ..L.  R.  9  L  A.  128  ;  1.  L.  Rep. 
6  Mad.  1;  12  CaL  Rep.  169,1882. 
S.  C.  in  Court  below. ..L  L.  Rep.  8 

Mad.  370. 
S.  C.  under   Hindu   Law— Liabi- 
lity of  a  Son  for  the  Debts 
of  hia  Father.  1. 

2.  ■  ■  Gains  of  Science — Property  Acquir- 
ed without  use  of  Ancestral  Estate — Undivided 
Family,'}  The  question  was  whether  the  pro- 
perty left  by  one  Dayaram,  deceased,  was  his 
self-acquired  property,  or  whether  it  became  the 
property  of  the  plaintiff,  as  the  sole  surviving 
male  member  of  the  undivided  family  of  which 
the  deceased  Dayaram  had  been  a  member,  and 
which  had  originally  consisted  of  Dayaram,  his 
father,  and  two  brothers.  The  plaintiff  claimed 
the  property  on  the  ground  that  (the  family 
being  undivided),  (i)  the  property  had  been 
acquired  by   Dayaram  by  means   of  ancestral 
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property,  or  was  so  blended  by  him  with  ances- 
tral property  in  his  hands  that  it  could  not  be 
distinguished  from  such  ancestral  property  ; 
and  (2)  that  Dayaram's  acquisitions  had  been 
obtained  by  means  of  an  education  which  had 
been  imparted  at  the  family  expense,  and,  as 
such,  were  liable  to  partition. 

In  considering  the  claim  under  the  first  head, 
and  after  stating  the  history  of  the  family  and 
of  Dayaram's  gradual  rise  in  lifei  and  alluding^ 
to  Luximon  Rao  Sudasive  v.  Mullar  Rao  Bajee 
(2  Knapp  6o;  5  W.  R.  P.  C.  67 ;  Suth.  P.  C.  C. 
i),  which  had  been  cited  as  being  on  all  fours 
with  the  present  case,  their  Lordships  said : — 
*'  Here,  as  there,  we  have  a  small  amount  of 
ancestral  property,  to  which  it  is  not  shown  that 
Dayaram  ever  formally  abandoned  his  claim. 
Here,  as  there,  we  have  a  brother  left  in  charge, 
while  Dayaram  was  enjoying  his  more  splendid 
fortunes  elsewhere ;  and  we  have  a  correspondence 
showing  that  down  to  1861,  at  all  events,  Daya- 
ram took  an  interest  in,  and  received  reports 
regarding  the  management  of  the  property. 
But  after  a  very  careful  and  respectful  consider- 
ation of  the  observations  of  the  Privy  Council 
in  the  case  cited,  we  do  not  think  it  gives  any 
very  strong  support  to  the  plaintiff's  case.  It  is 
impossible  not  to  perceive  that  Lord  Brougham's 
judgment  gives  forth  an  uncertain  sound.  The 
Hindu  law  had  not  at  that  time  been  studied 
with  that  attention  which  has  since  been  devoted 
to  it ;  and  Lord  Brougham  found  it  impossible 
to  speak  with  any  great  confidence  upon  a 
question  of  Hindu  law  which  has  since  been 
settled  as  clearly  as  such  questions  can  be  settled* 
If  full  effect  be  given  to  the  words  of  the  judg- 
ment, it  would  come  to  this,  that  so  long  as 
there  is  any  ancestral  property,  however  small, 
and  so  long  as  any  member  of  the  family  shares 
in  such  property,  and  has  not  abandoned  it,  all 
acquisitions  of  such  member  are  subject  to  par- 
tition. That  would  be  equivalent  to  saying  that 
no  member  of  a  united  family,  who  shares  in 
ancestral  property  can  acquire  any  separate  pro- 
perty. Their  Lordships  cannot  have  meant  this ; 
for  if  they  had,  they  would  not  have  troubled 
themselves  to  consider  whether  the  defendant 
had  proved  that  the  property  in  dispute  had 
been  acquired  by  the  Bhow.  The  judgment  is 
probably  not  very  well  reported  ;  but  taking  it 
as  a  whole,  we  have  no  doubt  that  what  theic 
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Lx»rdships  intended  was  this;  that,  where  there 
is  ancestral  property  by  means  of  which  other 
property  may  have  been  acquired,  then  it  is  for 
the  party  zllegin^  self-acquisition  to  prove  that 
it  was  acquired  without  any  aid  from  the  family 
estate.  This  proposition,  so  stated,  is,  no  doubt, 
strictly  in  accordance  with  the  law  as  now  set- 
tled." The  Court  then  referred  to  Guruchum 
Doss  V.  Golukmoney  Dossee  (l  Fulton  165),  and 
said  that  the  distinction  drawn  in  that  case  was 
••  between  the  acquisition  of  a  distinct  property 
without  the  aid  of  the  joint  funds,  and  the  mere 
improvement  or  augmentation  of  the  family  pro- 
perty by  the  exertions  of  one  of  the  members. 
In  the  one  case  it  was  held  that  the  acquired 
property  would  be  impartible,  in  the  other  that 
the  accretions  to  the  original  estate  would  be  sub- 
ject to  division." 

On  the  facts  proved  their  Lordships  held  that 
the  property  in  dispute  was  acquired  by  Daya- 
ram  solely  by  means  of  his  own  exertions,  and 
not  by  the  aid  of  ancestral  funds. 

On  the  second  question,  viz.,  whether  the 
property  acquired  by  Dayaram  was  subject  to 
partition  *  because  his  education  had  been  im- 
parted  to  him  at  the  fantily  expense,  their  Lord- 
ships  said : — "  The  texts  which  have  been  cited 
to  us  do,  in  our  opinion,  establish  it  as  a  rule  of 
Hindu  law  that  generally  the  ordinary  gains  of 
science  are  divisible,  when  such  science  has 
been  imparted  at  the  family  expense,  and  ac- 
quired while  receiving  a  family  maintenance, 
but  that  it  is  otherwise  when  the  science  has 
been  imparted  at  the  expense  of  persons  who 
ar^  not  members  of  the  student*s  family.  But 
the  question  still  remains,  whether  the  term 
"  science,"  as  used  in  the  texts,  is,  in  modern 
days,  to  be  construed  as  meaning  a  mere  gene- 
ral education,  and  not  rather  a  special  training 
for  a  particular  profession.  We  believe  that  we 
shall  be  doing  no  violence  to  the  Hindu  texts, 
but  shall  be  only  adapting  them  to  the  condition 
of  modem  Hindu  society,  if  we  hold  that,  when 
they  speak  of  the  gains  of  science  which  has 
been  imparted  at  the  family  expense,  they 
intend  the  special  branch  of  science  which  is 
the  immediate  source  of  the  gains,  and  not  the 
elementary  education  which  is  the  necessary 
stepping  stone  to  the  acquisition  of  all  science." 

Bat  Mancha  v.  Narotamdas  (6  Bom.  H.  C 
Rep.  1)  distinguished. 
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The  dictum  of  Milter,  J.,  in  Dhunookdharee 
V.  Gunput  Loll  (10  W.  R.  122)  that  the  Hindu 
law  nowhere  sanctions  the  contention  that  the 
acquisition  of  a  member  of  an  undivided  Hindu 
family  who  has  received  education  from  the 
joint  estate  is  liable  to  partition  is  not  strictly 
accurate.  Lakshman  Mavaram  «.  Jamnabai. 
I.  L.  Hep.  6  Bom.  226, 1882.     Melmll  and 

KembaU,  JJ. 

8. •  Gmns  of  Prostitution. '\     Property 

acquired  with  income  derived  from  prostitution 
by  a  Hindu  dancing  girl  who  has  received  the 
ordinary  education  in  music  and  dancing  is  not 
partible.  Boologan  v.  Swornam...L  L.  Hep. 
4  Had.  880,  1881.    Innes  and  Kernan,  JJ. 

4. Ancestral  Property    Recovered    by 

Co- Parcener, "]  The  conditions  requisite  for  the 
application  of  the  rule  conferring  on  a  co-par- 
cener a  privilege  in  respect  of  joint  property 
recovered  by  his  exertions,  are  that  the  property 
should  have  been  recovered  from  usurpers  hold- 
ing it  adversely  to  the  family,  that  it  should 
have  been  recovered  without  the  expenditure  of 
cO'parcenary  funds,  that  there  should  have  been 
an  abandonment  of  their  rights  by  the  other 
co-parceners,  and  where  such  abandonment  is  a 
matter  of  inference,  that  the  co-parceners  to 
whom  it  is  imputed,  should  have  been  in  a  posi- 
tion to  sue.  As  to  the  extent  to  which  the  rule 
should  be  applied,  it  seems  that  the  weight  of 
authority  supports  the  view  that  in  the  case  of 
immovable  property,  it  entitles  the  co- parcener 
to  an  extra  share  not  exceeding  one  fourth  on 
partition.  It  has  apparently  not  been  decided 
in  what  manner  the  rule  is  to  be  applied  in  the 
case  of  impartible  property ;  but  it  may  be  that 
the  equity  of  the  recoverer  to  a  reward  would  be 
regulated  by  the  extent  to  which  the  other  co- 
parceners had  abandoned  their  preferential  or 
inferior  rights.  Naragunti  Achammaragu  v. 
Venkatachalapati  Nayanigaru...!.  L.  Hep. 
4   Mad.  260,    1881.     Turner,    C.J.,  and  M. 

Ayyar,  J. 
S.  C.  under  Hindu  Law— Inheritance 
—Primogeniture.  1. 

6.  —  Property  Purchased  by  Father  out 
of  Income  of  Ancestral  Property  before  Birth  of 
Son — Ancestral  Property,"]  Per  Mitter,  J. — 
Under  the  Mitakshara  law,  a  son  on  his  birth 
.does  not  become  a  joint  owner  with  his  father 
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in  property  purchased  by  the  father  before  his 
birth  out  of  the  income  of  the  ancestral  pro- 
perty of  the  family,  but  only  in  property  which 
was  inherited  by  his  father  from  his  father  or 
other  lineal  ancestor  within  three  degrees. 

Property  acquired  out  of  the  income  of  the 
ancestral  property  is  not  a  property  inherited. 
If  a  property  be  purchased  out  of  such  income" 
after  the  birth  of  a  son,  the  latter  acquires  a 
joint  interest  in  it,  not  under  any  especial  texts 
of  the  Mitakshara,  but  because  he  is  jointly 
interested  in  the  profits  arising  out  of  the  an- 
cestral property  after  his  birth.  Sudanand 
Mohapattur  w.  Soorjoomonee  Dayee  (ll  W.  R. 
436)  dissented  from.  Gunga  Prosad  v.  Aju- 
DHiA  PershadSingh...!.  L.  Bep.  8  Cal.  131 ; 
9  Cal.  Rep.  417,  1881;  Mitter  and  Mac- 
lean, JJ. 

S.  C.  under  Hindu  Law — Alienation 
of  Ancestral  Property.  12. 

6.  Ancestral     Property     Partitioned.'^^ 

The  apportionment  by  a  father  of  ancestral  pro- 
perty between  his  sons  in  unequal  shares  does 
not  convert  such  property  into  the  self-acquired 
property  of  the  sons,  even  assuming  that  such 
an  apportionment  could  legally  be  made.    Har- 

DAi  Narain  V'   Haruck  Dhari  Singh 12 

CaL  Bep.  104, 1882. 

S.  C.  under  Hindu  Law— Alienation 
of  Ancestral  Property,  lie. 

HINDU      LAW  —  SEP  ABATE     PBO- 
PEBTY. 

Impartible  Zemindari. 

See  Hindu    Law— Impartible  Ze- 
mindari. 1.  3. 
MuTTu   Vaduganadha  f.  Dora- 
SINGA...L.  B.  8  I.  A.  99  ; 
I.  L.  Bep.  8  Mad.  290. 

BnAiRANi   '0,  Deo  Raj I.  L. 

Bep.  6  AIL  542. 

HINDU  LAW— STBIDHAN. 

—  Daughter's   Estate  Inherited  from  Father 
is  Not. 
See    Hindu    Law^Inheritance— 
Daughters.  8. 

MUTTA   V.    D0RASINGA...L.    B.   8 

L  A.  09 ;  L  L.  Bep.  3  Mad. 
290. 


Immovable  Property  obtained  from  Uterine 

Brother. 

See  Hindu  Law— Stridhan.  1. 

Inherited  Property. 

See  Hindu  Law— Stridhan.  3. 

Land  Purchased  from  Income  of  Husband's 

Estate. 

See  Hindu  Law— Stridhan.  2. 

1. Immovable  Property  obtained  from 

Uterine  Brother — Alienation.'j  Immovable  pro- 
perty obtained  by  a  Hindu  widow  from  her 
deceased  uterine  brother  is  her  stridhan,  with 
which  her  deceased  husband's  heir^  have  no- 
thing to  do,  and  over  which  her  control  is  abso- 
lute and  unimpeachable,  the  relations  of  her 
husband  having  no  such  reversionary  status  in 
respect  thereof  as  will  enable  them  to  sue  to 
set  aside  a  gift  of  it  made  by  her.  Muni  a  v. 
PURAN...I.L.  Bep.  6  All.  810, 1883.  F.  B. 

2. Land  Purchased  by   Widow  from 

Income  of  Husband's  Estate— Accumulations.'] 
Whether  or  not  land  purchased  by. a  Hindu 
widow  from  the  income  of  her  husband's  estate 
held  by  her  as  his  heir  is,  properly  speaking, 
stridhan  at  all,  is  open  to  doubt,  but  it  can  only 
become  so,  or  at  least  be  regarded  as  her  pro- 
perty, when  she  has  shown  an  intention  to  ap- 
propriate it  to  herself  and  to  sever  it  from  her 
husband's  estate.  Such  property,  when  undis- 
posed of  by  the  widow,  passes  on  her  death  not 
as  stridhan  to  her  heirs,  but  to  the  heirs  of  her 
husband  as  an  increment  to  the  parent  estate. 
There  is  no  distinction,  in  this  respect,  between 
the  Mitakshara  and  the  Dayabhaga.     Anund 

Chundra  Mundul??.  Nilmony  Jourdar L 

L.  Bep.  9  Cal.  168  ;  12  Cal.  Bep.  862, 
1883.     Garth,  C.J.,  and  Macpherson,  J. 

8. Estate    Inherited.']     According   to 

the  Mitakshara  law  an  estate  inherited  by  a 
female  does  not  become  her  stridhan,  but  on  her 
death  goes  to  the  heir  of  the  last  male  heir  and 
not  to  the  heirs  of  her  separate  property, 
JuLLEssuR  Kooer  V,  Uggur  Rov...L  L.  Bep. 
9  Cal.  726;  12  Cal.  Bep.  460,  1882. 
Mitter,  C.J.  (Offg.),  and  Norris,  J. 

S.   C.  under  Hindu  Law—  Inherit- 
ance—Sister. 2. 
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Adoption  by  Widow  of  Member  of. 

See  Hindu  Law— -Adoption.  1.  2. 
Ramji  v.  Ghaman...!.  L.  Bep.  6 
Bom.  498. 

DiNKAR    9.    GANESH...Ibid.  505, 

■»    Alienation  of  Share  by  Member  of. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  28. 

Rama  v.  Gobind L  L.  Rep.  5 

All.  884 

—  Ancestral  Trade  of — Sale  in  Execution  of 

Decree  for  Debts  of — Parties. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  8a. 
Bass  Koobr  v.  Hurry  Dass...I. 
L.  Bep.  9  Cal.  495. 

—  Apportionment  of  Debt  among  Members. 

See  Hindu  Law  —  Undivided  Fa- 
mily. 1. 

See  Hindu  Law— Partition.  4. 

Velliyammal  «.  Katha  Chetti. 
L  L.  Bep.  5  Mad.  61. 

— —  Attachment  of  Interest  of   Member  of  — 
Death  of  Judgment-Debtor  before  Sale. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  20. 

Bailur  v.  Lakshmana I.  L. 

Bep.  4  Mad.  802. 
See  Hindu  Law— Partition.  5. 
Ruder 9.  Hurdai...9  Cal.  Bep. 
16. 

—  Contribution. 

See  Contribution.  6. 

Gade  Chellapilla  v.  Gade  Bala- 

RAMAKRISHNAMA...I.  L.  Bop. 

6  Mad.  424. 

'^—  Insolvency  of  Father  and  Manager,  Effect 
of. 

5!^  Insolvency.  8. 

FaKIRCHAND     V,     MOTICHAND...L 

L.  Bep.  7  Bom.  488. 

—  Manager,  Power  of,  to  Bind  Minor  Mem- 

bers. 

See  Hindu  Law  —  Undivided  Fa- 
mily. 1. 

See  the  Cases  under  Hindu  Law — 
Alienation  of  Ancestral  Pro- 
Perty. 
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Manager,    Suit  by,    Alone,    to    Redeem 

Mortgage. 
See  Mortgage.  46. 

Gan  Savant  v.  Narayan...I.  L. 
Bep.  7  Bom.  467. 

Minor  Members,  Certificate  of  Administra.- 

tion  of  Estate  of. 

See    Hindu      Law  —  Undivided 
Family.  1. 

See  Certificate  of  Administration.!-. 
Babaji  r.  SHBSHGIR1...L  L.Bep. 
6  Bom.  598. 
See  Age  of  Majority.  2. 

Ramphul  v.  Deg  Narain  ..I.  L. 
Bep.  8  CaL  517. 


r  Minor   Members,   Manager's  Acts    when 

Binding  on. 

See  Hindu  Law  —  Undivided 
Family.  1. 

See  the  Cases   under  Hindu   Law 

Alienation     of    Ancestral 
Property. 

Mortgage  by  Father  and  Manager— Sale 

in   Execution  of  Decree  against    Mort- 
gagor only. 

See  the  Cases  under  Hindu  Law 

Alienation  of  Ancestral  Pro- 
perty. 

Mortgage  by  Manager  Not  being  Father- 
Sale  in  Execution  of  Decree  against 
Mortgagor  only. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  14  to 
19. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  1. 
Ram  Sahyb  v.  Lallu...I.  L.  Bep. 
8  Cal.  149. 

—  Mortgage  by  Manager  Not  being  Father. 

See  Hindu  Law  —  Undivided 
Family.  8. 

—  Parties  to  Suit  to  Establish  Right  Belong, 
ing  to. 

See  Parties  to  Suit.  9. 

Arunchala  ir.  V1THIYALINGA...I. 
L.  Bep.  6  Mad.  27* 
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—  Promissory  Note  by  Father— Suit  against 

Father  and  Sons. 
See  Hindu  Law — Alienation  by 
Widow.  1. 
Ramasami  v,  Sbllattammal...L 
L.  Rep.  4  Mad.  376. 
— -  Sale  by  Member  of — of  his  Interest. 
See  Hindu  Law— Partition.  8. 
Sripati  9.  SRIPATI...L  L.  Bep.  6 
Mad.  196. 

—  Separate  Property. 

See  Hindu    Law— Impartible  Ze- 
mindarL  3. 

Bhawani  v.  Deo  Raj I.  L. 

Bep.  6  All.  642* 

—  Will — Bequest  of  Undivided  Share,  Invalid. 

See  Hindu  Law— Will.  1. 

Lakshmishankar  v.  Vaijnath... 
L  L.  Bep.  6  Bom.  84. 

1. Act  XL.  of  1858,  H  2,  Z-CerHficate 

of  Administration  of  Estate  of  Minor  Member — 
Patties  to  Suit — Suit  against  Minor — Guardian- 
ship—Apportionment  of  Debt  among  Members  of] 
The  plaintiffs  were  minors  and  members  of  an 
undivided  Hindu  family  consisting  of  themselves 
and  their  uncles,  Sheo  Nundun  and  Hur  Nundun, 
and  sued  to  obtain  a  declaration  that  a  decree 
obtained  by  the  defendant  against  their  uncle 
Sheo  Nundun  upon  a  bond  executed  by  Hur 
Nundun  on  behalf  of  himself  and  as  uncle  and 
guardian  of  the  present  plaintiffs,  ought  not  to 
be  executed  against  their  property. 

It  appeared  that  Hur  Nundun  was  not  at  the 
time  he  executed  the  bond  the  guardian  of  the 
plaintiffs,  nor  was  he  ever  manager  of  the  estate ; 
the  elder  brother,  Sheo  Nundun,  being  the 
manager  after  the  death  of  the  plaintiff's  father. 

The  suit  in  which  the  decree  about  to  be 
executed  was  obtained,  was  brought  against 
Sheo  Nundun  as  heir  of  Hur  Nundun,  and 
against  the  present  plaintiffs  under  the  guardian- 
ship of  Sheo  Nundun,  and  Musst.  Ghuneshyam, 
mother  and  guardian  of  the  minors.  It  turned 
out  that  the  mother  was  not  the  guardian,  and 
her  name  was  struck  off  the  record,  and  she  was 
not  allowed  to  appear  as  guardian  of  the  infants. 
The  suit  was  decreed  against  Sheo  Nundun  and 
the  plaintiffs : — 

Held,  that  the  manager  of  an  estate,  though 
he  may  have  the  power  to  manage  the  estate,  is 
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not  the  guardian  of  infant  co-proprietors  of  that 
estate  for  the  purpose  of  binding  them  by  a 
bond  as  Hur  Nundun  did,  or  for  the  purpose 
of  defending  suits  against  them  in  respect  of 
money  advanced  with  reference  to  the  estate, 
unless  he  has  obtained  a  certificate  of  adminis- 
tration under  Act  XL.  of  1858.  Section  2  of 
that  Act  showed  that  Sheo  Nundun,  though  he 
was  a  CO- proprietor  and  manager  of  the  estate, 
was  not  the  guardian  of  the  infants,  who,  ac- 
cording to  the  Act,  were  subject  to  the  jurisdic- 
tion of  the  Civil  Court. 

No  certificate  of  administration  had  been 
obtained  by  Sheo  Nundun,  who  was  not  the 
plaintiffs'  legal  guardian  and  had  no  right  to 
defend  the  suit  in  their  names.  The  decree  in 
the  suit,  therefore,  was  not  binding  on  the 
plaintiffs. 

The  High  Court  on  appeal  found  that  a  por- 
tion of  the  debt  for  which  the  bond  was  given, 
was  due  from  the  plaintiffs'  father,  but  that,  as 
to  the  rest  of  the  debt  included  in  the  bond,  the 
plaintiffs  were  not  liable,  and  decided  that 
though  the  plaintiffs  might  not  be  liable  on  the 
decree,  they  were  bound  to  pay  the  debt  due  from 
their  father,  which  was  a  sum  of  about  Rs.  10,623. 
The  High  Court  did  not,  however,  award  the 
whole  of  that  sum  against  the  plaintiffs,  because 
the  original  debt  due  from  their  family  had 
been  apportioned  among  the  several  members, 
who  had  separated,  and  declared  that  the  plain- 
tiffs, whose  share  in  the  family  property  was 
one-sixth,  were  liable  to  that  extent  for  the 
amount  due  from  their  father  and  other  mem- 
bers of  the  family  at  his  death  : — 

Held,  that  this  decision  was  right ;  the  plain- 
tiffs not  being  liable  for  the  whole  debt  for 
which  their  father  and  the  other  joint  members  of 
the  family  were  originally  liable,  the  debt  having 
been  apportioned  among  the  several  members 
of  the  family  who  had  separated,  and  several 
bonds  g^ven  for  the  several  portions  of  the  debt 
The  plaintiffs  were  therefore  only  liable  for 
their  father's  portion  of  the  debt  Doorga 
Pbrsadv.  KeshoPsrsadSingh...L.H.9L  a. 
27 ;  L  L.  Bep.  8  Cal.  656  ;  11  CaL  Rep. 

dlO,  1888. 

d.  — —  Onus  Probandi  cf  Self-Acquisition.] 
In  the  case  of  an  undivided  Hindu  family 
there  can  be  no  doubt  that  the  presumption  is, 
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that  all  acquisition  made  while  the  family  is 
joint  are  made  from  the  joint  funds  ;  and  that 
the  burden  is  upon  the  person  who  alleges 
that  any  property  is  self-acquired  to  prove  this 
allegation.  Ramphul  Singh  «.  Deg  Narain 
Singh... I.  L.  Bep.  8  Cal  517 ;  10  Cal.  Bep. 
489,  1881.  Prinsep  and  Field,  JJ. 
S.  C.  under  Age  of  Majority.  2,  and 
under  Hindu  Law— Aliena- 
tion of  Ancestral  Property. 
10a. 

ite. Self' Acquisition — Onus   Probandi 

-^0  Where  the  members  of  a  Hindu  family, 
though  holding  certain  portions  of  the  original 
family  property  in  co-parcenary,  yet  each  have 
separate  dealings,  separate  lendings,  and  separate 
properties  of  their  own,  the  ordinary  presump> 
tion  which  is  applicable  to  a  simple  case  of 
co-parcenary,  that  all  property  acquired  by 
any  one  member  is  the  joint  property  of  the 
family,  does  not  apply,  but  in  such  cases,  the 
burden  of  proving  that  any  particular  property 
acquired  by  any  individual  member  is  joint 
property,  lies  on  the  person  alleging  it  Udoy 
Chand  Biswas  V.  Panchoo  Ram  Biswas. ..11 
CaL  Bep.  614, 1882.    MeDonneU  and  Field, 

JJ. 

8. Debt  incurred  or  Morgtage  Executed 

by  Manager  being  Brother  •'' Poly  gar  de  facto, 
Debts  incurred  by,  how  far  Binding  on  Successor 
and  Undivided  Family — Income  of  Poliem,  Right 
of  Poly  gar  to —  Estoppel  —  Assets  —  Undivided 
Share — Survivorship — Duty  of  Lender  to  Poly  gar 
and  Manager — Necessity — Application  of  Money 
Borrowed  without  necessity  to  Payment  of  Reve- 
nue^-Mesne  Profits-^Polygar  de  jure,  Right  of] 
The  plaintiff  sued  the  present  Polygar  of  Bam- 
gam  and  his  undivided  brothers,  on  a  registered 
bond  to  secure  repayment  of  moneys  lent,  exe- 
cuted by  the  late  Polygar,  also  an  undivided 
brother  of  the  defendants,  who  was  de  facto  but 
not  dejure  Polygar  for  five  years,  during  which 
time  the  loans  sued  for  were  contracted  by  him. 
It  appeared  that  the  deceased  was  treated,  so  far 
as  the  public  was* concerned,  SLsdejureaiSweWsLS 
de  facto  Polygar,  and  that  he  obtained  posses- 
sion as  Polygar,  not  by  any  usurpation  of  his 
own,  but  under  the  orders  of  Government  acting 
under  a  mistake  of  law — the  present  Polygar 
having  succeeded  after  his  brother's  death  in 
esUblishing  his  title  as  Polygar. 
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The  Poliem  yielded  a  large  income  after 
making  the  deductions  necessary  to  meet  the 
demands  for  Government  peishcush  and  road- 
cess,  and  there  was  no  evidence  of  any  family 
necessity  for  incurring  the  debts,  nor  did  the 
plaintiff  make  any  inquiries  whatever  as  to  the 
purposesfor  which  the  debts  were  incurred, which, 
as  a  matter  of  fact,  were  incurred  for  the  sole 
personal  extravagance  of  the  deceased  Polygar, 
though  a  portion  of  the  money  borrowed  by  him 
from  the  plaintiff  was  expended  in  paying 
Grovernment  peiscush  and  road-cess : — 

Held,  by  Keman,  J.,  that  it  did  not  follow 
that  because  the  bond  was  a  simple  money  bond, 
and  created  no  charge  against  the  Poliem,  it 
could  not,  therefore,  even  if  given  for  a  proper 
necessary  purpose  by  a  manager  within  the 
scope  of  his  authority,  be  declared  a  charge  on 
the  Poliem.  It  might  be  a  charge  in  so  far  as 
that  the  family  might  be  jointly  bound  to  pay 
the  debt,  not  personally,  but  out  of  the  family 
property. 

In  the  view  of  the  Hindu  law,  such  debt,  if 
binding  on  the  family,  should  be  paid  out  of 
their  common  estate.  It  does  not  become  a 
charge  until  so  declared  by  a  competent  Court, 
and  so  far  it  differs  from  a  charge  by  express  con- 
tract. But  the  principle  to  be  applied,  whether 
in  respect  of  an  express  charge  or  of  a  loan  of 
money  to,  or  other  debt  created  by,  a  manager 
without  such  express  charge,  is  the  same.  If 
an  express  charge  be  given,  it  cannot  bind  those 
members  of  the  family  who  were  not  parties  to 
it,  unless  the  debt  was  contracted  for  proper 
necessary  family  purposes  or  benefit  binding 
on  the  family.  The  same  principle  applies 
to  a  simple  loan  or  debt.  In  each  case  the 
manager  acts  as  agent  for  the  family,  and  his 
acts  are  subject  to  the  same  consideration  and 
question.  In  point  of  principle  and  law,  the 
simple  loan  and  the  express  charge  require  the 
same  foundation  to  bind  the  family  and  the 
estate. 

But  the  position  of  a  zemindar  or  Polygar  as 
an  undivided  member  of  a  joint  family,  is  es- 
sentially different  from  that  of  an  ordinary 
managing  member  of  an  undivided  Hindu  family. 
In  the  latter  case,  all  the  undivided  members 
have  co-parcenary  rights,  the  power  of  restrain- 
ing waste  and  of  demanding  partition,  and  the 
manager  is  the  agent  for  the  other  members 
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and  is  supposed  to  have  authority  to  do  all  acts 
necessary  for  their  common  benefit  or  necessity. 
A  creditor  dealing  with  such  a  manager  has  a 
reasonable  ground  to  give  credit  to  the  acts  of 
the  manager  in  all  matters,  apparently  and  or- 
dinarily within  the  scope  of  the  authority  of  the 
manager. 

Whereas  a  Polygar  manager  is  entitled  to  the 
exclusive  receipt  and  use  of  the  income  from  the 
estate,  for  life;  cannot  be  called  on  to  account  for 
its  disposal,  is  exclusively  entitled  to  all  savings 
from  it,  and  cannot  be  compelled  to  divide  the 
estate  or  any  part  of  it.  Primdfacie^  the  money 
he  borrows,  except  on  mortgage  of  the  estate, 
is  raised  for  his  own  personal  benefit  and  pur- 
poses, and  not  on  the  credit  of  the  family  estate 
or  for  the  purposes  or  benefit  of  the  family. 

The  rule  requiring  a  lender  to  satisfy  himself 
of  the  existence  of  family  necessity,  or  of  the 
family  benefit  which  justifies  the  manager  in 
raising  a  loan  on  the  security  of  the  family 
estate,  could  not  be  satisfied  in  the  case  of  a 
dealing  with  a  Polygar,  by  inquiries  which 
would  be  sufficient  in  the  case  of  an  ordinary- 
manager.  To  entitle  a  creditor  obtaining  a 
charge  from  a  Polygar,  on  the  corpus  of  the 
estate,  pr«oof  of  imminent  pressure,  or  danger 
of  loss,  or  of  such  close  inquiries  as  to  satisfy 
a  prudent  and  reasonable  mind  of  the  truth  of 
the  alleged  pressure  or  impending  danger, 
should  be  given. 

Under  the  circQmstances  of  the  present  case, 
the  plaintiff  could  not  maintain  any  claim 
against  the  defendants  or  their  estate  in  respect 
of  the  debts  sued  for. 

The  mere  fact  that  the  plaintiff's  moneys 
were,  in  part,  expended  in  payment  of  the 
peishcush  and  road-cess,  was  not  evidence,  of 
itself,  that  a  family  necessity  existed,  which 
justified  a  Polygar  in  borrowing,  and  thereby 
creating  a  debt  binding  on  the  family. 

The  plaintiff,  however,  was  entitled  to  realize 
his  debt,  from  any  assets  of  the  deceased  in  the 
defendant's  hands  ;  and  as  a  Polygar  is  absolute 
owner  of  the  produce  of  the  estate,  any  property 
purchased  with  the  income  is  exclusively  his 
own,  and  after  his  death  forms  assets  applicable 
to  pay  his  debts. 

The  conduct  of  the  present  Polygar  in  lying 
by   and   not   asserting  his  title  during   the  de- 
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ceased's  lifetime,  precluded  him  from  asserting 
that  the  personal  property  which  the  deceased 
treated  as  his  own,  though  acquired  by  the 
application  of  the  rents  of  the  Poliem,  was  not 
really  his  as  against  creditors  who  bond  fide 
dealt  with  the  late  Polygar  under  the  belief  that 
the  whole  property  was  his.  The  plaintiff, 
therefore,  was  entitled  to  have  the  movable  pro- 
perty purchased  by  the  late  Polygar  out  of  such 
income  or  of  moneys  borrowed,  and  in  his 
possession  at  the  time  of  his  death  treated  as 
assets  of  his  and  applied  to  the  payment  of 
their  debts. 

Held^  also,  that  the  defendant  Polygar,  though 
he  had  not  made  any  claim  for  mesne  profits 
against  such  assets,  should  be  at  liberty  to  do 
so,  and  to  come  in  as  a  creditor  on  a  par  with 
the  plaintiffs  for  such  claims  as  he  might  estab- 
lish. 

i/.  Ayyar^  J.,  also  held  that  no  part  of  the  debt 
incurred  by  the  late  Polygar  could  be  treated 
as  a  family  debt,  or  as  binding  on  the  Poliem 
in  the  defendants'  hands,  but  considered  that 
movable  property  acquired  by  a  defcuto  Polygar 
from  the  income  of  the  poliem  was  not  avail- 
able as  assets  for  the  payment  of  his  debts  in  the 
hands  of  the  de  jure  Polygar  who  succeeded 
him,  and  who  had  not  admitted  his  predecessor's 
title,  nor  accepted  maintenance  from  him. 

And  his  Lordship  also  said  that  if  the  matter 
were  res  integra,  he  would  feel  inclined  to  hold 
that  the  late  Polygar's  undivided  share  in  the 
movable  property  of  the  family  would  be  liable 
in  the  defendants'  hands,  as  assets  for  the  pay* 
ment  of  his  debts,  but  that  he  was  concluded 
by  the  authority  of  the  cases  decided  in  Bombay 
and  Madras  to  hold  that  an  undivided  interest  is 
not  liable  for  a  co-parcener's  simple  debts, 
but  lapses  to  the  survivor  on  his  death.  Kotta 
Ramasami  Chetti  v.  Bangari  Sheshama 
Nayanivaru.I.  L.  Bep.  3  Mad.  145, 1881. 

4. Grandson, Interest o/,in,  and  Right 

of  to  Enforce  Partition  of  Ancestral  Property.^ 
Held  (Stuart,  C.J.,  doubting),  in  an  un- 
divided Hindu  family  governed  by  the  Mitak- 
shara,  a  grandson  can,  in  the  lifetime  of  -his 
father  and  grandfather,  enforce  partition  of  the 
ancestral  immovable  property,  and  has  such  an 
interest  therein  as  can  be  attached  and  sold 
in  execution  of  a  decree  against  him.  Jogul 
KiSHORE  V.  Shib  Sahai...!.  L.  Rep.  G  All. 
480,1883.    F.  B. 
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Absolute  Gift  or  Life  Estate. 

See  Hindu  Law— WiU.  6. 

—  Accrued  and  Original  Shares^Gift  over- 

Construction. 
See  Hindu  Law— Will.  6. 

—  Charitable  Bequest— Feasts  forBrahmans. 

See  Hindu  Law— WilL  1. 

Estate,  Tail. 

See  Hindu  Law— Will.  6. 

—  Feasts  for  Brahmans,  Bequest  for — Valid. 

See  Hindu  Law— WilL  1. 
— —  Gift  to  Class. 

SeeHmdn  Law— Will.  5. 

—  Gift  to  Person  not  in  Existence  at  Testa- 

tor's Death. 
See  Hindu  Law— Will.  2.  4.  5. 

— ^  Undivided  Share   in  Joint  Property,  Be- 
quest of — Invalid. 

See  Hindu  Law— Will.  1. 
— *  Vested  or  Contingent  Interest. 

See  Hindu  Law— Will.  8.  5. 

1. Bequest  for  Performance  of  Ceremo- 

mes  and  Giving  Feasts  to  Brahmans — Bequest 
of  Undivided  Share  of  Joint  Property,"]  A 
bequest  by  a  Hindu  for  the  performance  of  the 
testator's  funeral  ceremonies  and  giving  feasts 
to  Brahmans  is  valid.  Dwarkanath  Bysack 
V.  Burroda  Persaud  Bysack  (I.  L.  R.  4  Cal.  443) 
approved.  The  Advocate  General  v.  Damodar 
Madhoojee  (Per  Or.  Ca.  526)  and  Pranjivan 
Tulsidas  v,  Devkuvarbai  (i.  Bom.  H  C.  Rep.  76) 
distinguished. 

A    Hindu    has   no   power    to  bequeath    his 
undivided  share  of  joint    property.     Lakshmi- 

SHANKAR  V,  VAIJNATH...L    L.    Bop.    6  Bom. 

94 ,  1881.    Melvill  and  Kemball,  JJ . 

fl.  —  Gift  to  Person  not  in  Existence  at 
Death  of  Testator,"]  The  doctrine  laid  down  by 
the  Privy  Council  in  the  Tagore  Case  (9  Beng. 
L.  R.  377 ;  L.  R.  I.  A.  Sup.  Vol.  47 ;  18  W.  R. 
359) — t^^*  ^^^y  *  person,  either  in  fact  or  in 
contemplation  of  law  in  existence  at  the  death 
of  the  testator,  can  take  under  his  willi  is  a 
general  principle  of  Hindu  law,  applicable  as 
well  to  Hindus  governed  by  the  Mitakshara,  as 
to  those  governed  by  the  Dayabhaga.  That 
decision  was  not  based  on  the  Dayabhaga,  but 
on  the  Hindu  law  of  gifts  inter  vivos^  which  the 
Privy  Council  considered  to  be  the  law  appli. 
cable  to  cases  of  gifts  by  will.  Sir  Manga ldas 
84 
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I  Nathubhoy  V.  Krishnabai L  L.  Bep.  6 

Bom.  88, 1881.    Bayley,  J. 

8.  — -  Vested  or  Contingent  Interest— Gift 
to  Executor— Limitation,  Hindu  Widow  Bar* 
red  by.  Reversioner  how  affected,"]  A  Hindu  tes- 
tator died  in  1858,  having  made  his  will  by 
which  he  appointed  two  persons  his  executors  to 
conduct  his  affairs  in  the  manner  specified  in 
the  will.  They  were  to  collect  and  pay  all  his 
debts,  and  after  payment  of  the  legacies  directed 
by  the  will,  they  were  to  manage  the  residue  of 
the  estate,  and  not  to  sell  it  during  the  lifetime 
of  the  testator's  younger  widow,  to  whom  a 
monthly  payment  for  life  was  to  be  made  by 
the  executors.  After  the  death  of  the  widow, 
the  executors  were  directed  to  divide  the  pro- 
perty that  remained  in  equal  shares  between 
them,  and  to  continue  to  enjoy  the  same  in 
equal  shares.  The  widow  survived  the  execu- 
tors, who  died  in  1875  and  1879  respectively. 
In  a  suit  brought  in  1879  by  the  divided  nephew 
of  the  testator  against  the  widow  and  the  repre- 
sentatives of  the  executors,  to  have  a  declaration 
of  his  right  to  the  estate  on  the  widow's  death 
and  for  an  account  : — 

Heldf  that  under  the  will  the  executors  on  the 
deathVpf  the  testator  took  an  interest  in  the 
property,  which  interest  vested  in  them  at  that 
time,  and  was  not  contingent  on  their  surviving 
the  widow,  and,  therefore,  that  there  was  no 
intestacy,  as  the  executors'  interests  passed  by 
inheritance  to  their  representatives. 

Kindersley,  J.,  was  also  inclined  to  think  that 
the  suit  was  barred  by  limitation,  because  since 
the  testator's  death,  the  widows  had  not  been 
in  possession  of  their  full  rights  under  the  Hindu 
law,  but  only  of  such  allowance  as  they  received 
under  the  will,  and  if  a  widow  in  her  lifetime  is 
debarred  from  suing,  the  reversioners  on  her 
death  would  also  be  barred.  Kolla  Subrama- 
NiAM  Chetti  V,  Thellanayakulu  Subrama- 
NiAM  CHBTn...L  L.  Bep.  4  Had.  124, 1881. 
Innes  and  Kindersley,  J  J. 

4. Gift  to  Unborn    Persons    by  Will 

Subsequent  to  Act  XXI.  0/1870  —  Act  XXI.  of 
1870,  jj  2,  3,6— Act  X.  of  1865,  H  9S,  99»  loi— 
Construction  of  Statute.]  A  Hindu  testator,  by 
his  will  made  in  1872,  provided,  that  should  he 
never  have  a  son,  his  daughters'  sons,  when 
they  came  to  years  of  discretion,  should  receive 
certain  properties  in  equal  shares  ;  and  he  di- 
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rected  that,  if  his  daughters  should  have  no 
sons,  or  not  be  likely  to  have  sons,  then  that 
such  of  his  daughters  as  should  reside  in  the 
ancestral  family  dwelling  house  should  receive 
a  certain  monthly  allowance.  The  testator 
died  in  1873,  leaving  his  daughters,  then  un- 
married, him  surviving: — 

Held,  that  the  will  being  governed  by  the 
Hindu  Wills  Act  XXI.  of  1870,  the  bequest  to 
the  daughters'  sons  was  valid. 

The  law  as  laid  down  in  Jatindra  Mohan  Ta- 
gore  V.  Ganendra  Mohan  Tagore  (9  Beng,  L.  R. 
377 ;  18  W.  R  359;  L.  R.  I.  A.  Sup.  Vol.  47)  is 
materially  altered  by  the  Hindu  Wills  Act  in 
respect  to  wills  governed  by  it,  and  a  bequest,  in 
such  a  will  to  the  unborn  children  of  the  testa- 
tor's daughters  (not  themselves  devisees)  is 
valid. 

The  words  "  create  any  interest"  in  the  last 
proviso  to  5  3  of  the  Hindu  Wills  Act,  must, 
according  to  the  settled  canon  of  construction 
that  a  statute  ought  to  be  so  construed  that,  if  it 
can  be  prevented,  no  clause,  sentence,  or  words 
shall  be  superfluous,  void,  or  insignificant,  be 
read  in  the  narrower  sense  as  referring  only  to 
the  estate  or  interest  which  can  be  given  with- 
out reference  to  the  further  question  to  whom  it 
can  be  given,  otherwise  $$  99  to  loi  of  Act  X. 
of  1865,  embodied  in  Act  XXI.  of  1870  by  5  2 
of  the  latter  Act,  would  be  rendered,  the  first 
partially,  the  other  two  wholly,  inoperative. 
Alangamonjori  Dabeb  V,  SoNAMONi  Dabeb...I. 
L.  Bep.  8  OaL    157 ;  9  CaL    Bep.  121, 

1881.  WUson,]. 

Reversed  on  appeal. 

The  Hindu  Wills  Act  was  merely  passed  for 
the  purpose  of  providing  rules  for  the  execu- 
tion, attestation,  and  interpretation  of  Hindu 
wills,  and  was  not  intended  to  introduce  any 
material  change  in  the  Hindu  law. 

The  words  "  to  create  in  property  any  in- 
terest **  in  the  fifth  proviso  to  $  3  of  the  Act 
apply  both  to  the  quantity  and  quality  of  the 
interest  created,  and  in  their  natural  and 
ordinary  meaning  include  the  capacity  of 
a  donee  to  take.  A  deceased  Hindu  may 
be  said  to  create  an  interest  in  property 
which  he  could  not  have  previously  created  as 
well  when  he  makes  a  gift  in  tail-male  as  when 
he  makes  a  gift  to  a  person  unborn  at  the  date 
of  his  death. 


HINDU  LAW— WILL— c^rf. 

The  proviso  in  question  was  introduced  for 
the  very  purpose  of  preventing  the  application 
to  Hindu  testators  of  the  specified  sections 
mentioned  in  $  2  of  the  Act  from  being  con- 
strued into  an  enlargement  of  their  testamentary 
power. 

In  construing  an  Act  of  the  form  peculiar  to 
the  Hindu  Wills  Act,  the  sound  rule  of  construc- 
tion is  to  give  their  full  and  natural  meaning  to 
the  provisos,  and  only  to  give  effect  to  the 
enactments  contained  in  the  applied  sections 
and  chapters,  so  far  as  the  latter  do  not  con- 
travene the  full  and  natural  meaning  of  the 
provisos,  although  the  result  of  carrying  it  out 
may  be  that  some  of  the  applied  sections  are 
rendered  nugatory.  Alangamonjori  Dabee 
V.  SoNAMONX  Dabeb. ..I.  L.  Bep.  8  CaL  637; 
10  CaL    Bep.  459,  1882.    Garth,  C.J.,  and 

White,  J. 

5. Gift    to   Class — Gift  to  Grandsons 

after  Death  of  Annuitants — Vesting,  Postpone- 
ment of  ^Restraint  on  Partition — Direction  to 
Accumulate.']  A  Hindu  testator  died  leaving 
him  surviving  a  widow,  two  sons,  six  grandsons, 
the  children  of  one  of  those  sons,  and  a  grand- 
daughter, the  child  of  the  other.  By  his  will, 
which  was  one  to  which  the  Hindu  Wills  Act 
XXI.  of  1870,  applied,  he  charged  certain  ah- 
nuities  and  other  payments  on  his  estate,  and 
gave  a  sum  of  Rs.  75  a  year  to  one  of  his  sons 
for  five  years,  and  after  that  time  he  gave  certain 
landed  properties  to  his  two  sons  for  life.  The 
will  then  proceeded  as  follows :  •'I  have  two 
sons  and  grandsons  surviving,"  naming  the 
sons  and  three  of  the  grandsons,  and  proceed- 
ing "  and  others  whose  names  will  be  mentioned 
hereafter."  As  a  matter  of  fact  the  testator 
did  not  name  the  others  afterwards. 

The  will  then  proceeded—"  For  the  first  five 
years  after  my  death,  my  son,  grandsons,  and  all 
the  other  members  of  my  family  shall  live  in 
commensality  in  one  house.  They  shail 
not  be  able  to  separate,  and  in  order  to  meet 
household  expenses,"  the  testator  allotted 
Rs.  400  to  the  son  whom  he  appointed  executor. 
He  then  gave  the  whole  of  his  property  to  his 
grandsons  in  these  words  :— '*  I  give  the  whole  oC 
my  property  to  my  grandsons ;  but  until  those 
portions  of  the  said  property  and  the  monthly 
stipends  which  I  have  above  given  to  some  to 
enjoy  for  the  term  of  their  lives,  shall  revert  to 
the  estate  after  their  deaths,  my  estate  shall  not 
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be  divided  among  my  grandsons  or  my  great- 
grandsons.  After  all  the  pensioners  have  died, 
and  after  the  enjoyment  of  the  said  pension  and 
property  shall  have  ceased,  the  executor's  power 
shall  be  annulled,  and  then  my  grandson  and 
my  grandson's  heirs, — that  is  to  say,  my  great- 
grandsons, — shall  be  able  to  divide  the  whole  of 
the  property  and  take  their  father's  shares  "  : — 

Held^  that  the  will  contained  sufficiently  direct 
words  of  present  gift  to  the  testator's  grandsons 
living  at  his  death,  and  that  the  clauses  attempt- 
ing to  postpone  the  enjoyment  in  possession, 
and  directing  accumulations,  must  be  rejected  or 
disregarded  as  inconsistent  or  repugnant 

The  fact  that  the  estate  was  subjected  to  trusts 
or  charges  for  partial  purposes  did  not  postpone 
the  vesting  in  possession,  and  would  not,  even 
under  the  English  law,  let  in  grandsons  of  the 
testator  bom  after  his  death  and  during  the 
continuance  of  those  trusts  or  charges.  It 
would  not  be  reasonable  in  the  construction  of 
Hindu  wills  to  make  a  departure  from  the 
general  rule,  which  requires  that  a  class  of 
legatees  must  be  in  existence  at  the  death  of 
the  testator,  by  putting  such  a  construction  on 
bequests  to  a  class  of  kindred  as  would  let 
in  all  bom  before  the  period  of  distribution,  as 
it  is  not  even  now  possible  for  a  Hindu  to 
make  a  gift  by  will  to  a  person  unborn  at  his 
death,  because  the  result  would  be  that  the  gift 
would  be  invalid  ab  initio  from  the  possibility  of 
its  including  persons  unborn  at  the  testator's 
decease. 

Alangamanjori  Dabee  v.  Sonamoni  Dabee  (1. 
L  R.  8  Cal.  157;  9  Cal.  Rep.  121)  dissented 
from  by  Pontifex^  J.  Cally  Nath  Naugh 
Chowdhrv  v.  Chunder  Nath  Naugh  Chow- 
DHRV...L  L.  Bep.  8  Cal.  378  ;  10  Cal.  Bep. 
207,  1882.     Garth,  C.J.,  and  Pontifex,  J. 

6. Construction — Life  Estate  or  Ab- 
solute Gift-^Estate  Tail — Accrued  and  Original 
Shares-— Gift  over  — Estate  of  Inheritance,]  A 
Hindu  testator,  by  his  will,  gave  certain  estates 
to  his  three  nephews  "  for  the  defrayment  of  the 
expenses  of  their  pious  acts,"  and  directed  that 
"  the  said  three  nephews  shall  hold  possession 
of  the  same  in  equal  shares,  and  shall  pay  the 
Government  revenue  of  the  same  into  the  Collec- 
torate.  They  shall  have  no  right  to  alienate 
the  same  by  gift  or  sale ;  but  they,  their  sons 
and   grandsons,  and  other  descendants  in    the 


HINDU  LA.W— WILL— ro«/rf. 

male  line,  shall  enjoythe  same,  and  shall  perform 
acts  of  piety  as  they  respectively  shall  see  fit  for 
the  spiritual  benefit  of  our  ancestors.  If  any  of 
them  die  without  having  a  male  child,  then  his 
share  shall  devolve  on  the  surviving  nephews 
and  their  male  descendants,  and  not  on  their 
other  heirs." 

The  three  nephews  were  living  at  the  testa- 
tor's death,  but  two  of  them  died  subsequently 
without  male  issue. 

In  a  suit  by  the  survivor  against  the  testator's 
son  : — 

Held,  following  Juttendromohun  Tagore  v. 
Ganendro  Mohun  Tagore  (L.  R.  I.  A.  Sup.  Vol. 
47  ;  9  Beng.  L.  R.  377  ;  18  W.  R.  359)  that 
the  attempt  to  confine  the  succession  to  males, 
to  the  entire  exclusion  of  the  females,  was  void  ; 
and  that  considering  that  the  gift  to  the  nephews 
was  expressed  as  to  be  received  for  the  defray- 
ment of  their  pious  acts,  and  that  alienation 
was  forbidden,  the  gift  could  not  be  construed 
independently  of  the  words  prescribing  the 
course  of  succession  as  conferring  an  absolute 
estate.  To  alter  the  words  prescribing  the 
course  of  succession,  so  as  to  admit  females, 
would  be  in  effect  to  make  a  new  will  for  the 
testator,  and  one  which,  so  far  from  carrying 
out  his  intentions,  would  be  in  direct  opposition 
thereto.  The  gilt,  therefore,  gave  only  a  life 
estate. 

Held,  also,  that  the  words  "  if  any  of  them  die 
without  male  issue,"  meant  any  of  the  three 
nephews,  not  any  of  their  descendants ;  the  gfft 
over,  therefore,  was  to  persons  alive  and 
capable  of  taking  on  the  testator's  death,  to 
take  effect  on  the  death  of  a  person  or  persons 
then  alive,  and  was  good.  And  though  it  is 
an  undoubted  rule  of  English  law  that,  when  a 
fund  is  given  to  a  class  of  persons  with  a 
direction  that,  on  the  death  of  any  of  them, 
their  shares  are  to  go  over,  the  original  shares 
only,  and  not  the  accruing  shares,  will  go  over  ; 
yet  that  rule,  founded  in  a  great  measure  on  the 
rule  of  English  law,  that  the  heir-at-law  is  not  to 
be  disinherited  except  by  express  words  or 
necessary  implication,  has  no  application  to 
Hindu  wills,  and,  therefore,  that  on  the  death  of 
the  first  nephew,  his  share  went  to  the  other 
two,  and  on  the  death  of  the  second  the  share 
which  he  left,  made  up  of  his  original  and  ac- 
crued  share,  went  to  the  plaintiff,  who  was 
entitled  to  a  life  estate  in   the   whole.     Kumar 
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Tararbshwar  Roy  v.  Kumar  Shoshi  Shikha. 

RESHWAR I.  L.  Bep.  10  L  A.  01 ;   L  L. 

Bep.  9  Gal.  862, 1883. 

6a. Absolute  Gift  or  Ufe  Esiaie^Alie- 

nation  by  Widow  ^Necessity.']  A  Hindu  died 
leaving  a  widow  and  daughters,  having  made  a 
will  in  the  following  terms: — "To  my  wife,  who 
is  my  next  heir,  I  give  the  following  properties 
on  these  conditions ;  I  shall  have  entire  control 
of  them  during  my  lifetimet  and  after  my  death 
my  wife,  taking  possession  of  them,  shall  perform 
with  the  proceeds  my  obsequies,  and  the  expenses 
for  the  marriage,  maintenance  and  support, 
according  to  the  family  usage,  of  my  daughters. 
She  shall  have  4  annas  of  talooks  A.  and  B.  in  the 
possession  of  my  stepmother,  for  her  necessary 
expenses,  and  the  performance  of  charity.  Ac- 
cording to  the  above  conditions  my  stepmother 
shall  take  possession  of  these  two  properties,  and 
my  wife  of  all  the  remaining  real  and  personal 
estate"  :— 

Held,  that  the  widow  took  only  a  life  estate, 
and  that  the  daughters  were  entitled  to  a  declara- 
tion  that  a  sale  by  the  widow  to  the  defendants 
of  the  properties  given  by  the  will  was  for  her 
life  only,  the  defendants  being  unable  to  show 
any  justifying  necessity  which  would  entitle  her 
to  sell  the  entire  estate.  Kuluanbutti  Koer 
V.  TuLAPAL  Singh. ..11  Oal.  Bep.  204, 1882. 
Mitter  and  Maclean^  JJ. 

BINBXr  WIDOW. 

Adoption  by— After  Death  of  Natural  Son. 

See  Hindu  Law— Adoption.  14. 

JAMNABAI   V.  RayCHAND I.  L. 

Bep.  7  Bom.  226. 

— -  Adoption  by  —Authority  Giving  her  Life 
Interest. 
See  Hindu  Law— Adoption.  6. 

Bepin  v.  Brojo  Nath L  L. 

Bep.  8  CaL  807 ;  10  OaL 

Bep.  229. 

—  Adoption  by — Authority  when  Ceases. 

See  Hindu  Law— Adoption.  5. 

PuDMA  V,  Court  of  Wards...L. 

B.   8  L  A.  220  ;   I.    L. 

Bep.  8  Gal.  802. 

Adoption  by— Under  Pollution. 

See  Hindu  Law— Adoption.  7. 
Thangathamni  V,  RAyu...I.  L. 
Bep.  6  Xad.  358. 
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—  Adoption  by — Undivided  Family. 
See  Hindu  Law— Adoption.  1.  2. 

Ramji  v.  Gaman L  L.  Bep. 

6  Bom.  498. 
Dinkar  tr.  GANBSH...L  L.  Bep. 

6  Bom.  G05. 

—  Adoption  by  —  Undue  Influence  —  Ratifi- 
cation. 

See  Hindu  Law— Adoption.  4. 

SOMASEKHARA  V,   SUBHADRAMAJI. 

L  L.  Bep.  6  Bom.  524. 

—  Alienation  by. 
See  the  Cases  under  Hindu  Law  — 

Alienation  by  Widow. 

—  Bond  Executed  by  —  Subsequent  Re-mar- 
riage. 

See  Hindu  Law  —  Hutband|>nd 
Wife.  1. 

Na^ialchand  tr.  Bai  Shiva L 

L.  Bep.  6  Bom.  470. 

—  Gift  by. 
See  Hindu  Law  —  Alienation  by 

Widow.  2. 
PuRAN  tr.  Jai  NARAN...L  L.  Bep. 
4  AIL  482. 

—  Maintenance  of. 
See   the      Index     heading       Kain. 

tenance  of  Widow,  and  the 
Cases  under  Hindu  Law- 
Maintenance  of  Widow. 

—  Mortgage  by. 
See  Hindu  Law  —  Alienation  by 

Widow.  4. 

Indar  v.  Lalta I.  L.  Bep.  4  All. 

582. 

—  Partition,  Right  to  Demand. 
See  Hindu  Law  —  Alienation  by 

Wi^Gw.  8. 

JANOKI  tr.   MOTHURANATH...L    L. 

Bep.  0  OaL  580. 

—  Partition  of  Revenue-Paying  Estate,  Right 
to  Claim. 

See  Partition.  6. 

MOHADEAY  V,     HARUKNARAIN...L 

L.  Bep.  9  Oal.  244. 

—  Power  of— to  Charge  Husband's  Estate. 
See  Hindu  Law  —  Alienation  by 

Widow.  1. 

RaMASAMI  v.  SELLATTAICliAL...I. 

L.  Bep.  4  ICad.  376. 
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—  Promissory    Note    by  —  Not  Binding  on 

Reversioners. 
See  Hindu  Law  —  Alienation  by 
Widow.  1. 
Ramasami  v.  Sbllattammal...I. 
L.Rep.  4Mad.  875. 
— —  Release  by — of  Right  to  Maintenance. 
See  Begifltration.  20. 

Kalpagathachi  v.  Gangapathi 
I.  L.  Bep.  3  Mad.  184. 

—  Relinquishment   by  —  in  Favour  of  Next 

Reversioner. 
See  Hindu  Law — Alienation  by 
Widow.  4. 
Indar  v.  Lalta...L  L.  Bep.  4 
AIL  682. 
— ^  Re- Marriage  of^Guardianship  of  Children 
of  Former  Marriage. 
See  Custody  of  Infant.  1. 

Khushali  v.  RANI...L  L.  Bep.  4 
All.  195« 

—  Right  to  Reside  in  Family  House. 

See  Hindu  Law— Maintenance  of 
Widow.  6. 

DaLSUKHRAIC  V.  LALLUBHAI...LL, 

Bep.  7  Bom.  282. 

HIHDX7  WILLS  ACT  XXT.  OF  1870. 

§3. 

See  Probate.  1.  2. 

Haji  IsMAiL...LL.Bep.  6  Bom. 

402. 

Thackbr  Madhavji...L  L.  Bep> 

6  Bom.  460. 

See  Bight  to  Sue.  1. 

Bhagwansang  v.  Bbchardas...I. 
L.  Bep.  6  Bom.  78. 

§§  2. 3.  6, 

See  Hindu  Law— WilL  4. 

AlANGAMONJORI  v.  SONAMONI...I. 

L  Bep.  8  Cal.  107,  687 ; 
9  Cal.  Bep.  121. 
EOUDAT. 

— —  Limitation  Expiring  on. 

See  Limitation.  88.  40.  41. 42. 

E0B0800PB. 

See  Evidence.  20. 

Ram  Narainv.  Moneb  Bireb...I. 
L.  Bep.  9  Cal.  618. 
**  H0B8E." 

See  Madras  Act  m.  of  1871. 1. 


H0B8E  BAOE. 

—  Bet  on — and  Entrance  Money  for— Paid  at 
Defendant's  Request,  Recoverable. 
See  Contract.  18. 

Pringle  V.  Jafar  Khan I.  L. 

Bep.  0  AIL  448. 
H0X7BE.TAX 

See  Madras  Act  V.  of  1878.  1. 

Thambu  Chetti  v.  Arundbl...L 
L.  Bep.  6  Mad.  287. 
HUNDL 

Accommodation  Acceptor,  Rights  of. 

See  Hundi  2. 

•  Forged — Fraudulent  Indorsement. 

5^HundL  1. 

Insufficiently  Stamped— Suit  for   Balance 

Due  on. 
Sre  Evidence.  6.  7. 

Valuappa  v.   Mahomed. ..I.   L. 
Bep.  0  Mad.  166. 

HiRA  Lall  v.  Datadin I.  L. 

Bep.  4  AIL  180. 

—  Notice  of  Dishonour. 

5^eHundL  8. 

——Stamp  on — Drawn  in    British    India  00 
Drawee  in  Ceylon  and  Payable  There. 
5^  Stamp.  8. 

Ramasami  tr.  Ramasami I.  L. 

Bep.  6  Mad.  220. 

—  Stamp  on  —  Payable  Otherwise  than   on 

Demand. 
See  Stamp.  18. 

Radhakant   v.  Abhoychurn...L 
L.  Bep.  8  Cal.  721. 

1.  —  Forged  Hundi'^ Fraudulent  Indorse^ 
meni^EstoPpel.']  The  bon6,  fide  holder  for 
value  of  a  forged  hundi  to  whom  it  has  been 
transferred  by  indorsement  after  the  due  date 
by  the  payees  with  the  knowledge  on  their  part 
at  the  time  of  indorsement  that  the  hundi  was  a 
forgery,  is  entitled  to  recover  from  such  indor- 
sees the  amount  he  has  paid  them  for  the  hundi, 
and  they  will  be  estopped  from  setting  up  the  for- 
gery of  the  hundi  as  a  bar  to  the  suit.     Bishbn 

Chand  v.  Rajbndro  Kishorb  Singh L  L. 

Bep.  6  AIL  802,  1888.    Straight  and  (Hd^ 

field,]]. 

8.  —  Accommodation  Acceptor,  Rights  of,] 
A  person  who  accepts  a  hundi  for  the  accommo- 
dation of  the  drawer  is  entitled,  on  being  com- 
pelled to  pay  the  amount  of  the  hundi  to  a  bonA 
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fide  iDdorsee  or  holder  for  value,  to  recover  the 
amount  from  the  drawer  but  not  from  a  person 
who  has  presented  the  hundi  for,  and  received 
payment,  as  a  banker  for  such  indorsee  or 
holder.  Nand  Ram  v,  Sitla  Prasad... I.  L. 
Bep.  6  AIL  484|   1883.    Stuart,  CJ.,  and 

Brodhufst,], 

8. Notice  of  Dishonour. 1    Though  the 

strict  rules  of  English  law  are  not  applicable  to 
hundis,  still,  on  a  refusal  by  the  drawee  to  accept 
or  to  pay  after  acceptance,  it  is  necessary  that 
notice  of  dishonour  should  be  given  to  the 
drawer  or  immediate  endorser  within  some 
reasonable  time  that  will  enable  him  to  protect 
himself.  Tulshi  Sahu  v.  Nursingram...12 
CeO.  Bep.  888,  1838.    Mitter  and  Field,  JJ. 

HUSBAND  AND  WIFE. 

—  Adultery — Condonation — Revival. 

See  Divorce.  2. 

Pereira  v.  Perbxra...!.  L.  Bep. 
6  Mad.  118. 

-^  Alimony  Pendente  Lite,  Arreairs  of — Decree 
Ntsi  not  made  Absolute  till  Paid. 
See  Divorce  8. 

DeBretton  v.  DbBrbtton...!.  L. 
Bep.  4  AIL  295. 

—  Cruelty. 

See  Husband  and  Wife.  1. 

—  Divorce — Appeal    by    Wife — Security  for 

Costs. 
See  Appeal—Civil.  1. 

Kino  v.  Kino I.  L.  Bep.  6 

Bom.  487. 

—  Divorce  —  Hindu  Law  —  Custom  among 

Ajanya  Rajput  Guzars. 
See  Penal  Code,  §  494. 1. 

Empress  v.  Umi I.  L.  Bep. 

6  Bom.  126. 

— ^  Divorce — Intervenor,  who  may  be. 
See  Divorce.  1. 

King  v.  King I.  L.  Bep.  6 

Bom.  416. 
— -  Maintenance  of  Wife. 

See  the  Cases  under  Maintenance  of 
Wife. 

1» Cruelty,"]  A  false  charge  by  a  hus- 
band against  his  wife  of  adultery,  though  made 
wilfully,  maliciously,  and  without  reasonable  or 
probable  cause,  does  not  amount  to  legal  cruelty 


HXTSBAKD  AND  WTP'B—contd, 

so  a5  to  entitle  the  wife  to  a  judicial  separation. 

AuGUSTiN   V.    AuGusTiN...!.  L.  Bep.  4  AIL 

874,  1882.    Straight,  J. 

HUSBAND     AND       WIFE  —  HINDU 
LAW. 

Bond  Executed  during  Widowhood— Sub- 

sequent Re -marriage. 
See  Hindu  Law  —  Husband  and 
Wife.  1. 

Nahalchand  V.  Bai  Shiva I. 

L.  Bep.  6  Bom.  470. 

Gift  to  Wife. 

See  Hindu  Law^Oift.  8. 

Ram  Narain  v.  Peary  Bhugut... 
I.  L.  Bep.  9  CaL  830. 

— ' —  Joint   Contract   by   Husband  and  Wife — 

Wife's  Liability. 

See  Hindu  Law  —  Husband   and 

Wife.  2. 

Narotam  v.  Nanka...!.  L.  Bep. 

6  Bom.  478. 

HUSBAND    AND     WIFE— MAHOMB- 
DAN  LAW. 

— —  Divorce. 

See   the    Cases    under    Mahomedan 
Law— Divorce. 

Dower. 

See   the    Cases    under  Mahomedan 
Law— Dower. 

■ Maintenance  of  Wife. 

See  Mahomedan  Law— Marriage. 
1. 

In  the  Matter  of  the  Petition  of  Luddum 

SAHXBA...L  L.  Bep.  8  CaL  786 ; 

11  Gal.  Bep.  d87. 

—  Marriage. 

See  the    Cases    under    Mahomedan 
Law— Marriage. 

Marriage,  Presumption  of. 

See  Mahomedan  Law—Marriage. 
2. 

MOHATALA  V.     CuRREBMUNISSA... 

10  Gal.  Bep.  d9d. 

Restitution    of    Conjugal    Rights,    Wife's 

Right  to  Resist  till  Dower  Paid. 
See  Mahomedan  Law— Dower.  1. 
Nasrat  v.  Hamidan...L  L.  Bep. 
4  AU.  206. 


Digitized  by 


Google 


(    641    ) 


DIGEST  OF  CASES. 


(    642    ) 


rOBAT. 

See  Maintenance  of  Wife.  2. 

Din  MuHAyiiAD...!.  L.  Sep.  6 
AU.  226. 
IDOL. 

Alienation  or  Partition  of  Right  of  Worship 

of.   . 
See  Hindu  Law—Partition.  2. 
Mancharam  v.   Pranshankar... 
L  L.  Bep.  6  Bom,  288. 

.^—  Offerings  to — Rejection  by  Priest 
See  Bight  to  Sue.  20a. 

Vengamuthu  v.  Pandaveswara. 
L  L.  Bep.  6  Mad.  151. 

Omission  to  Offer  Food  to — Suit  by  Gurav 

for  Damages. 
See  Bight  to  Sue.  5. 

Dhadphall  v.  Gurav L  L. 

Bep.  6  Bom.  122. 

^—  Right  to  Regulate  Ceremonies  and  Pro- 
cessions of. 
See  Bight  to  Sue.  14. 

SUBBARAYA   V.    ChBLLAPA...!.   L. 

Bep.  4  Mad.  810. 

Turn  of  Worship,  Suit  for. 

See  Limitation.  102. 

GOPEBKISHEN     V.    THAKURDASS... 

I.  L.  Bep.  8  CaL  807* 

ILADABAWABA  MOBTOAOE. 

See  Mortgage.  15. 82. 

Perlathaxl  v.  Mankude...L  L. 
Bep.  4  Mad.  118. 

TlPPAYA  V.  VENKATA...L  L.  Bop. 

6  Mad.  74. 
ILLATOM,  CUSTOM  OF. 

1.   '   The   custom  of  Ulatom,  or  the 

affiliation  of  a  son-in-law,  obtains  among  the 
Motali  Kapu  caste  in  the  districts  of  Kurnool 
and  Bcllary  ;  and  the  power  may  be  exercised  by 
a  man  who  has  at  the  time  no  son,  though  he  may 
have  more  than  one  daughter,  and  whether  or 
not  he  is  hopeless  of  having  male  issue. 

The  Ulatom  son-in-law,  for, the  purposes  of 
succession,  stands  in  the  place  of  a  son,  and,  in 
competition  with  natural  bom  sons,  takes  an 
equal  share.  HANUMANTAyif  A  v.  Rama  Reddi. 
L  L.  Bep.  4  Mad.  272,  1881.  Turner,  C.J., 
and  Kindersley,  J. 

2,  —  Inheritance  —  Onus     Probandi.] 
Under  the  custom  of  Ulatom,  or  affiliation  of  a 


ILLATOM,  CUSTOM  OF—contd. 

son-in-law,  prevailing  among  the  Reddi  caste 
in  Nellore,  the  Ulatom  son«in-law  does  not  lose 
his  right  of  succeeding  to  a  share  of  the  estate 
of  his  father's  divided  brother  ;  the  custom  does 
not  affect  existing  rights  of  property  of  the 
person  taken  in  Ulatom, 

The  onus  of  proving  that  a  Hindu  by  being 
taken  into  another  family,  otherwise  than  by 
adoption,  loses  his  rights  of  succession  in  his  own 
family,  ties  on  the  person  asserting  it.  Sivada 
Balarami  Reddi  v.  Sivada  Pera  Reddi  ..L  L. 
Bep.  6  Mad.    267,  1888«    Innes  and   M. 

^yyar,  JJ. 

ILLEGAL  ABBEST. 

1. Wrongful  Confinement — Commander 

of  Military  Cantonments,  Power  of— Act  XVI II , 
ofiSso—Act  XXXVI.  of  iZs'^— Dangerous  Lu- 
naticJ]  There  is  no  law  which  authorizes  the 
police  or  a  magistrate  in  the  exercise  of  police 
duties,  or  an  officer  in  command  of  a  cantonment 
in  consequence  of  a  6ond.;S<itf  belief  that  a  person 
is  dangerous  by  reason  of  actual  lunacy,  to  put 
him  into  confinement  in  order  that  he  may  be 
visited  and  examined  by  medical  officers,  and 
to  keep  him  in  confinement  until  such  officers 
can  feel  themselves  justified  in  reporting  whether 
the  person  is  a  dangerous  lunatic  or  not;  a  for^ 
tiori,  this  cannot  be  done  in  the  case  of  a  bon^ 
fide  belief  of  danger  from  impending  lunacy. 

Act  XVIII.  of  1850  is  only  for  the  protection 
of  judicial  officers  acting  judicially  and  officers 
acting  under  their  orders. 

Where,  therefore,  in  a  suit  against  the  officer 
in  command  of  the  military  cantonments  in 
Lucknow  for  damages  for  wrongful  arrest  and 
confinement,  it  appeared  that  the  defendant  had 
acted  bond  fide,  and  under  the  erroneous  belief 
that  the  plaintiff  was  dangerous  by  reason  of 
lunacy ;  that  he  had  put  him  into  confinement 
in  order  that  he  might  be  visited  and  examined 
by  medical  officers  until  such  officers  should  feel 
themselves  justified  in  reporting  whether  he  was 
a  dangerous  lunatic  or  not ;  that  he  had,  after 
such  officers  had  reported  him  perfectly  sane, 
kept  him,  on  their  recommendation,  in  restraint 
in  order  that  he  might  be  removed  from  the  can. 
toiiment  and  placed  under  the  observation  of 
the  Civil  Surgeon  : — 

Held,  that  the  defendant  had  acted  without 
legal  authority,  under  Act  XXXVI.  of  1858  or 
otherwise,  that  he  was  not  protected  by  Act 
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XVIII.  of  1850  or  otherwise,  but  was  liable  in 
damages  to  the  plaintiff.  Sinclair  v.  Brough- 
TON...L.  B.  9  L  ▲.  162 ;  I.  L.  Bep.  9  Cal. 

841, 1882. 
ILLBOAL  CESS. 

See  Contract.  11. 

Dhunput  V,  Dbnobundhu 9 

CaL  Bep.  879. 

ILLEGAL  CONTBACT. 

—  to  Suppress  Criminal  Proceedings. 

See  Contract.  1. 

Rajkristo  V,  KoYLASH  Chundbr. 
I.  L.  Bep.  8  Cal.  24. 

ILLEGITIMATE  CHILD. 

—  Custody  of. 

5*6^  Kidnapping.  2. 

Empress  v,  Pemantlb L    L. 

Bep.  8  CaL  971. 

IMMOBAL  C0N8IDEBATI0K. 

—  Past  Co-habitation. 

See  Contract.  9. 

Dhiraj  Kuar  V,  B1KRAMAJIT...I. 
L.  Bep.  8  AU.  787. 

nOKOBAL  CONTBACT. 

^— -  Destruction  of  Document  Evidencing. 
See  Mischief.  1. 

Queen  v.  Kyapuri...L  L.  Bep. 
6  Mad.  401. 

IMMOVABLE  PBOFEBTY. 

Baluti  Hak. 

See  Small  Cause  Court— Mofossil. 
1. 

Appana  tr.  Nagia L  L.  Bep. 

6  Bom.  512. 
■        Standing  Crops. 

See  Execution  of  Becree.  14. 

Sadu  V,  SAMBHU...L  L.  Bep.  6 

Bom.  692. 

— ^  Standing  Trees. 

See  Execution  of  Decree.  60. 

Umed  Ram  v.  Daulat  Ram L 

L.  Bep.  6  AIL  664. 

IMMOVABLE         PBOPEBTY  BE- 

aUEATHED  BY  HUSBAND. 

—  Alienation  of— by  Hindu  Widow. 

See  Hindu  Law  —  Alienation  by 
Widow.  10. 
Sbth  Mulchand  v.Bai  Mancha. 
L  L.  Bep.  7  Bom.  491* 


IMMOVABLE  PBOPEBTY,  INTEBE8T 
CBEATED  IN. 

—  Computation  of  Value  of. 

&tf  Begistration.  17. 18. 18a.  18b. 

Kattamuri  v.   Padalu L  L. 

Bep.  6  Mad.  119. 

Sadogapa  v.  Dorasami L  L. 

Bep.  6  Mad.  214. 

HaBIB-ULLAH  v.   NAKCHBD...L  L* 

Bep.  6  AU.  447. 

Tiyagbrajav.Ramanujam...!.  L. 

Bep.  6  Mad.  422. 

Easement  is. 

See  Easement.  4. 

Sri    Raja    Verio hbrla   v.    Sri 

Raja    Satracherla...I.   L. 

Bep.  6  Mad.  26^. 

Hindu  Law,  Application  of,  to  Determine 

what  is. 
See  Limitation.  18. 

Collector  of  Thana  v.  Hari... 
I.  L.  Bep.  6  Bom.  546. 

IMMOVABLE  PBOPEBTY  PXTBCHAS- 
ED  BY  HINDT7  WIDOW  OUT 
OF  INCOME  OF  HXTSBAND'S 
ESTATE. 

•  Descent  of. 

See  Hindu  Law— Stridban.  2. 

Anund  V*  NiLMONy...I.  L.  Bep. 
9  Cal.  758. 

IMMOVABLE  PBOPEBTY,  SUIT  FOB 

Maintenance  Out  of  Immovable  Property, 

Claim  to,  is  not. 
See  JurlBdiction.  41. 

Beer  Chunoer  v.  Raj    Coomar. 
I.  L.  Bep.  9  Cal.  536. 

IMPABTIBLE  POLLIEM. 

See  Hindu  Law  —  Inberitanoe^ 
Primogeniture.  1. 
Naraganti    V,    Venkatachala- 

PATi L  L.  Bep.  4  Mad. 

260. 

IMPABTIBLE  PBOPEBTY. 
5e^  Saranjam.  1. 

RAMCH4NDRA  V.    VbNKATRAO...L 

L.  Bep.  6  Bom.  598. 

Gains  of  Science— Property  Acquired  with- 
out Aid  of  Ancestral  Estate. 
See  Hindu    Law  —  Self-acquired 
Property.  1. 

Lakshmanv.  Jamnabai I.  L. 

Bep.  6  Bom.  2&5* 
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Gift  of. 

See  Mahomedan  Law— Qift  4. 
Kasim  v.Shabif-un-Nissa...!.  L. 
Bep.  6  AIL  d8& 

nCPABTIBLE  ZEMINDABI. 

See  the  Cases  under  Hindu  Law- 
Impartible  ZemindarL 

—  Alienation  of — Son's  Right  to  Impeach. 

See  Hindu  Law— Lnpartible  Ze- 
mindari  8. 
Bhawani  v.  Deo  Raj...L  L.  Rep. 
6  AIL  542. 

—  Liability  of  —  in  Hands  of  Son  for  Debts 

of  Father. 
See  Hindu  Law—  Liability  of  Son 
for  the  Debts  of  his  Father. 
1. 
MuTT.WAN  V.  Sangiti  Vira...L. 
B.  9LA  ld8;I.  L.Bep. 
6  Kad.  1 ;  12  GaL 
Bep.  160. 
nCPLISD  OONTBACT. 
^—  Jurisdiction    of    Mofussil    Small    Cause 
Court. 
See  Small  Cause  Oourt— IflCofassiL 
7.  8.  9. 10. 
Lachman    Prasad   v.    Chammi 

Ul L  L.  Bep.  4  All.  6, 

1881. 

Collector      of    Cawnporb    v. 

K1DAR1...L  L.  Bep.  4  AH 

19, 1881. 

QuTUB  HusAiN  V.  Abul  Husain... 

L  L.  Bep.  4  All.  184, 1881. 

Ali  Mazhar  v.  Gopi    Nath...L 

L.  Bep.  4  AIL  152,  188L 

mPLIBD  GBANT. 

—  of  Easement. 

See  Basement.  2.  3. 

Charu  V,  D0KOUR1...L  L.  Bep. 

8  Cal.  956. 

Srinivasa     v.     Secretary    of 

State... L  L.  Bep.  5  Mad. 

226. 

XXPBISOHXBNT  IK  BEFAULT    OF 
PATXBKT  OF  FINE. 

—  Transportation  cannot  be  Substituted  for. 

See  Penal  Code,  §  59. 1. 

KujfUussA  V.  Qi;ebn...L  L.Bep. 
5  Mad.  28. 


IMFBOVEMEKTS. 

See  Contract.  6. 

YlRASAMI    V,   RaMASAMI I.  L. 

Bep.  3  Mad.  87. 
See  Jurisdiction.  13. 

Mana  v.  Surya L  L.  Bep.  5 

Mad.284« 

Account  of — Cannot  be  Reserved  for  De- 
termination in  Execution. 
See  Malabar  Law.  13. 

N.  V.   SiLAPANI   V.  V.  M.  ASHTA- 

murti  ...  I.  L.  Bep.  8  Mad. 
882. 
— —  By  Anandravan. 

See  Malabar  Law.  1. 

Uramkumarath  v.    Uramkuma- 
RATH... I.  L.  Bep.  5  Mad.  1. 

—  Kanam — Renewal. 

See  Malabar  Law.  2. 

MUPANAGARI     V.    ViRUPATCHAN... 

L  L.  Bep.  4  Mad.  287. 

INADSaUACY  OF  COKSIDEBATIOK. 

See  Contract.  2. 

Mir  Zimudin  v,  Zia-ul-Nissa  ... 
I.  L.  Bep.  6  Bom.  809. 
INAM 

See  Saranjam.  1. 

RaICCHANDRA  v.    VeNKATRAO...L 

L.  Bep.  6  Bom.  598. 
INAMDAB. 

1. Landlord  and  Tenant — Ejectment — 

Notice  to  Quit — Partition.]  Inamdars  may  or 
may  not  be  entitled  to  eject  tenants,  but  cannot 
eject  even  a  yearly  tenant  without  six  months' 
notice  to  quit  ending  with  the  cultivating  year, 
or  other  tenants  except  on  the  expiration  of 
their  term  of  years  or  other  interest  in  the 
land. 

If  a  family  of  inamdars  disagree  among  them- 
selves, and  one  of  them  obtains  a  decree  for 
partition  against  the  others,  he  cannot,  in  exe- 
cution of  that  decree,  thrust  out  of  possession 
(without  due  notice  to  quit)  the  tenantry  on 
such  portion  of  the  land  as  may  have  been 
allotted  to  him  under  that  decree  in  a  suit  to 
which  such  tenantry  are  not  parties,  and  by 
which  their  rights  are,  therefore,  not  barred. 
Narayan  Bhivrav  v.  KASHI...L  L.  Bep.  6 
Bom.  67, 1881.  Westropf,  C.J.,  and  Kemball,]. 

2. Landlord  and  Tenant ^Ejectment-^ 

Noiice  to  Quit^Mirasdars.']    A  decree  in  a  suit 


Digitized  by 


Google 


(   M    ) 


DIGEST  OF  CASES. 


(    548   ) 


IJStAXDABr-contd. 

for  partition  between  the  members  of  a  family  of 
inamdars  awarding  certain  of  the  inam  lands  to 
the  plaintiff,  would  not  entitle  him,  summarily 
and  without  due  notice,  to  eject  tenants  on  the 
lands  previously  to  the  decree  for  partition  and 
not  parties  to  the  suit  in  which  it  was  passed. 
Before  he  can  eject  such  tenants  he  must  show 
that  their  right  of  tenancy  has  terminated.  If 
they  are  tenants  from  year  to  year,  they  are 
entitled  to  a  clear  6  months'  notice  to  quit.  If 
they  are  tenants  for  a  term  of  years  or  for  a  life 
or  lives,  there  must  be  proof  of  the  expiration 
of  the  term  of  years  by  effluxion  of  time,  or  of 
the  falling  of  the  life  or  lives. 

If  the  tenancy  were  in  existence  previous  to 
the  grant  of  the  inam,  and  there  be  no  evidence 
of  it  being  renewed  from  time  to  time  by  the 
grantee  of  the  inam  and  his  successors,  there 
would  be  strong  reason  for  inferring  that  the 
tenants  held  in  miras.    Pandurang  Sakharam 

V.  Yedneshwar    Shitaram  Chitnis I.  It, 

Bep.  6  Bom.  70, 1880.    Westropp,  C.J.,  and 

Melvill,  J. 
IKAH  LANDS. 

—  Charitable — Resumption  of. 

See  Jurisdiction.  49. 

SUBBRAMANVA    V.     SECRETARY    OP 

STATB...L  L.  Bep.  6  Mad. 
861. 

INAM  LANDS,  EN7BAN0HISEMENT 
OF. 

See  Hereditary  Office.  2. 

Kaicatchi  v.  Aoilandammal...!. 
L.  Bep.  6  Mad.  884. 

INCIDENTAL    VrNDINO    ON    ISSUE 
NOT  EMBODIED  IN  DEOBEE. 

—  Appeal — Res  Judicata, 

See  Appeal— Civil.  42. 

Amisayabai  v.  Sakharam. ..I.  L. 
Bep.  7  Bom.  464. 
INCOME  OF  ANCESTBAL  FBOFEBTY. 
^—  Property  Purchased  with,  before  Birth  of 
Son. 
See  Hindu   Law  —  Self-acquired 
Froperty.  6. 
GuNGA  V.  AJUDHIA...L  L.  Bop. 
8  Cal.  181. 
INCOME,  GIFT  OF,  WHEN  GIFT  OF 
C0BFT7S. 
See  Limitation.  241). 

HbMANGINI    9.    NOBIN  CHAND...L 

L.  Bep.  8  Cal.  788. 


INCOME  OF  FOLLIEM. 

Property  Purchased  with — Polygar's  Right 

ta 
See  Hindu   Law— XTndiTided  Fa- 
mily. 3. 
KoTTA     Ramasaici    V,   Bangari 

Sheshama L  L.  Bep.  8 

Mad.  145. 
mCOMFLETE  GIFT. 

See  Trust.  2. 

HiRBAi  V.  Jan  Mahombd...I.   L. 
Bep.  7  Bom.  329* 

INCONTINENCE  OF  MOTHEB  DOES 
NOT     EXCLUDE    HEB     FBOM 
INHEBITING. 
See  Hindu  Law  — >  Inheritance  — 
Disqualification.  4. 

KOJIYADUV.  LAKSHIMI.......I.    It. 

Bep.  6  Mad.  149. 

INCONTINENCE  OF  WIDOW. 

See  Hindu  Law  —Maintenance  of 
Widow.  5. 
Valu  v.  GANGA...I.  L.  Bep.  7 
BonLS4. 

INDEPENDENT  SOVEBEIGN,    SUIT 
AGAINST. 

See  Jurisdiction.  41.  41a. 

Beer  Chunder  v.  Raj  Coomar. 

I.  L.  Bep.  9  Cal.  585  ;  12 

Cal.  Bep.  465. 

BiR  Chunder  v,  Ishan  Chundbr. 

12  CaL  Bep.  478. 

INDIAN   COMPANIES'    ACT    Z.    OF 
1866. 

§34. 

1. Transfer    of  Shares—Refusal    of 

Directors  to  Register — Discretion  J]  The  power 
given  to  the  Court  by  $  34  of  Act  X.  of  1866  is 
discretionary,  and  the  Court  will  not  order  a 
transfer  of  shares  to  be  registered  where  the 
alleged  transferor  is  not  before  the  Court,  and 
there  is  any  real  doubt  as  to  the  validity  or 
bonSi  fides  of  the  transaction. 

In  the  matter  of  the  Petition  of    Luchmrb 
CHUND...I.  L.Bep.  8  Cal.  817, 1882.  Garth, 
C.J.,  and  Pontifex,  ]• 
S.  C.  under  Fewer  of  Attorney.  8. 

-  §  I7S. 

See  Company— Winding  up.  2. 

Fleming  S.  &  W.  Co I.  L. 

Bep.  7  Bonu  494. 
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INDXAVr    COMPANIES'    ACT    YL   OF 
1889. 

§i6o. 

See  Company— Winding  up.  1. 
Carwar  Company...!.  L.  Bep.  6 
Bom.  640. 

S§  i86,  187. 

&e  Company— Winding  up.  1. 
Carwar  Company.. .L  L.  Bep.  6 
Bom.  640. 

§  195. 

See  Company— Winding  up.  1. 
Carwar  Company.. .L   L.  Rep. 
6  Bom.  640. 

INDIAN  INSOLVENT  ACT   11   &  12 
VIC,  c.  ai. 

—  S24. 

See  Insolvency.  5. 

Miller  9.  Shbo  Pershad...L.  B. 
10 1.  A.  98. 

INDIAN  SUCCESSION  ACT  Z.  OF  1866. 

§50- 

SeeWm.  8. 

Hbmloba I.  L.  Bep.  OCaL 

226. 

§54- 

See  Win  2. 

Administrator  Genbralv.  Lazar. 
I.  L.  Bep.  4  Mad.  244. 

§§  98,991 101. 

5^  Hindu  Law—WilL  4. 

Alangamanjori  v.  Sonamoni  ...  I. 

Ii.  Bep.  S  Cal.  167, 687 ; 

8  CaL  Bep.  121. 

§  i79- 

See  Probate.  2. 

Thacker  MADHAVJI...L  L.  Bep. 
6  Bom.  460. 

—  §  187— Executor  of  Hindu  Will  in  Mofus- 
sil  may  Sue  without  Probate. 
5^  Bight  to  Sue.  1. 

BhAGVANSANG  9.   BECHARDAS...L 

L.  Bep.  6  Bom.  78. 

S§  «90,  191- 

See  Administrator,  Title  of.  1. 

SuKH  Nandan  V,  Rbnnick I. 

L.  Bep.  4  AIL  192. 

§§  ao8,  209— Applicable  to  Hindu  Wills 

under  Hindu  Wills  Act. 
5^WiU.4. 

IsHUR  Chundbr  9.   Doyamove... 
I.  L.  Bep.  8  Cal.  864. 


INDIAN    STTCCESSION     ACT    X    OF 
1866 — contd, 

§244. 

See  Probate.  8. 

HuRRo  LALL...L  L.  Bep.  8  Cal. 
670. 

See  Probate.  1. 

Haji  ISMAIL...L  Ii.  Bep.  6  Bom. 
462. 

INDIAN    TBXrSTEES'    AND     MOBT- 
OAOEES'  ACT. 
See  Act  XZVUI.  of  1866. 

INDIGO  CULTIVATION. 
See  EstoppeL  7. 

Hollow  AY  v.  Muddon I.  L. 

Bep.  8  Cal.  446. 

INDOBSEE   OF   0VEBDX7E    PBOKIS- 
SOBY  NOTE. 

Rights  of. 

See  Promissory  Note.  2. 

Van   Ingen   v,    Dhunna...L  L, 

INFANT. 

See  Minor. 

Age  of  Majority— Guardian  or  Manager 

Appointed  under  Act  XL.  of  1858. 
See  Age  of  Majority.  2.  8. 

Ramphulv.  Deg  NARAIN...I.  Ii. 

Bep.  8  CaL  617. 

Chuneb  Mul  v.  Brojo  Nath...I. 

L.  Bep.  8  CaL  067. 

—  Age  of  Majority— Hindu  Law. 
See  Age  of  Majority.  1. 

Shidobshwar  v.  Ramchandrav. 
I.  L.  Bep.  6  Bom.  468. 

— —  Alienation  by  Guardian  Without  Sanction 
of  Court — Ratification. 
See  Alienation  by  Guardian.  1. 

Manji  v.  Tara L  L.  Bep.  8 

Aa862. 

Alienation  by  Guardian  Without  Sanction 

of  Court— Mortgage — Decree. 
See  Alienation  by  Guardian.  3. 
BucHRAj  V.  Ram  Ki8hen...11  CaL 
Bep.  846. 

Assignment  by  —  Limitation  to  Suit  by 

Assignee. 
See  Limitation.  119. 

RUDRA  V.   NOBO   K1SHORE...I.   L. 

Bep.  9  Cal.  663. 
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INFANT — coHtd. 

—  Bond  Executed  on  Behalf  of^Registration. 

See  Registration.  84. 

Shankar  Das  v.  Jograj I.  L. 

Bep.  5  AU.  699. 

—  Certificate  of  Administration  of  Estate  of. 

See   the  Cases  under  Certificate  of 
AdxninistratioiL. 

— ^  Certificate  of  Administration  to  Estate  of— 
Member  of  Undivided  Hindu  Family. 
See  Age  of  Majority.  2. 

Ramphul  v.  Deg  Narain  ...  I.  L. 
Rep.  6  Cal.  617. 
5ftf  Certificate  of  AdminiBtration. 
1.8. 
Babaji  V.  SHBSHGIRI...L  L.  Rep. 
6  Bom.  698. 
Dboram  V,  PARUSMAN...12  Cal. 
Rep.  646. 
See  Hindu  Ijaw— Undivided  Fa- 
mily. 1. 
DooRGA  Pbrsad  v.  IKesho  Pbr- 
SAD...L.  R.  9  L  A.  27;  L 
L.  Rep.  8  CaL  666. 

—  Certificate  of  Heirship  Cannot  be  Granted 

to— Bom.  Reg.  VIII.  of  1827. 
See  Certificate  of  Heirship.  1. 

Bai  Baiba  v.  Bai  Daguba I. 

L.  Rep.  6  Bom.  728. 

-— —  Compromise  by  Guardian  ad  Litem. 
See  Compromise.  1.  la. 

Rajagopal  v.   Muttupalem...!. 

L.  Rep.  8  Mad.  108. 

Sharat     Ch  under     v.    Karuk 

Chundbr L  L.  Rep.  9 

Cal.  810. 

— —  Costs  against  Guardian  of — Defendant. 
See  Costs.  8. 

Narasimha   9.  Lakshmipati...!. 
Ii.  Rep.  8  Mad.  268. 

—  Custody  of. 

5^  Act  DL  of  1861. 1. 

Kashi  Chunder...L  Ia  Rep.  8 
Cal.  266. 
See  Custody  of  Infant. 
5^^  Kidnapping.  1.  2. 

Prankrishna...L  L.  Rep.  6  CaL 
969. 

Empress  «.  Pbmantle L  L. 

8  Rep.  Gal.  971. 


TJHTAXT—conid. 

—  Decree    Obtained   by   —   Limitation  for 

Execution. 
See  Lim  itation.  89. 

MoN  MoHUN  V.  Gunga I.  L* 

Rep.  9  CaL  181. 

—  Disability — Limitation. 

See  Limitation.  66. 66a.' 67.  89. 

AnANTHARAMA  V,  KARUPANAN...L 

L.  Rep.  4  Mad.  119. 

Jagjivan  v.  Hasan. ..I.  I/.  Rep. 
7  Bom.  179. 

SURJU  V.KHWAHISH...I.L.Rep. 

4  AU.  612. 

MoN  MoHUN  V.  Gunga L  L. 

Rep.  9  CaL  181 ;  11  CaL 
Rep.  84. 

— •  Gift  to — Mahomedan  Law. 

5^^  Mahomedan  Law— Gift.  1. 

MOHINUDIN     V.      MaNCHSRSHAH. 

L  L.  Rep.  6  Bom.  660. 

Guardian,  Alienation  by. 

See  the  Cases  under  Alienation  by 
Guardian. 

-^—  Guardian,  Appointment  of. 

See  Ghiardian,  Appointment  of. 

—  Guardian  of — OrderAppointing — Omission 

of  Guardian  to  take  out  Certificate. 
See  Age  of  Majority.  2. 

ChUNEB  MuL  v.  BrOJO  NATH...L 

L.  Rep.  8  CaL  967. 

— ^  Guardian,  Sale  by. 

See  the  Cases  under  Alienation  by 
Guardian,  and  Mahomedan 
Law— Bale  by  Guardian. 

—  Insolvency — Adjudication. 

5^^  InoLBvency.  6. 

Hansraj L  L.  Rep.  7  Bom. 

411. 

Joint-Creditor — Limitation. 

See  Limitation.  57. 

SuRju  V.  Khawahish L  L. 

Rep.  4  Aa  618. 
— —  Limitation — Disability. 

See  Limitation.  66.  56a.  57.  89» 
ut  supra, 
— -  Limitation  to  Suit  Against — Appointment 
of  Guardian — Presentation  of  Plaint. 
See  Limitation.  58. 

Khbm  Khan  v.  Har  Dayal...L 
L.  Rep.  4  CaL  87- 
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IHPANT— a>«^. 

—  Marriage  of — Injunction  to  Restrain. 

5^ActIX.ofl861.  1. 

Kashi  CHUNDER...L  L.  Bop.  8 
Oal.  866 ;  10  CaL  Bep.  91. 

—  Member  of  Undivided  Hindu    Family- 

Certificate  of  Administration. 
See  Age  of  Majority.  2. 

Ramphul  v.  Dbg  Narain...!.  Ii. 
Bep.  8  Oal.  617. 
See  Certificate  of  Administration. 
1.  8. 

BaBAJI  V,  SHBSHGIRI...I.  Ii.  Bop. 

6  Bom.  593. 

Deoram  v.  PARusMAN...ld  CaL 

Bep.  546. 

See  Hindu  Law— Undivided  Fami- 

ly.l. 
DooRGA  Pbrsad  V.  Kbsho  Pbrsad. 
L.  B.  9  I.  A.  27;  L   L. 
Bep.  8  CaL  656. 

——  BirtitioD,  Suit  for. 

See  Hindu  Law— Partition.  7. 
Damoodur  V*  Sbnabutty...L  L. 
Bep.  8  CaL  587. 

—  Ratification  by— of  Alienation  by  Guardian 

without  Sanction  of  Court. 
&^  Alienation  by  Ghiardian.  1. 

M.\Nji  v.  Tara L  L.  Bep.  8 

AIL  852. 

—  Suit  Against — Procedure. 

See  Procedure— CiviL  10a. 

JANKIV.    DHARAM...L    L.  Bop.  4 

All.  177. 

Suit  By  or  on  Behalf  of — Form  of  Plaint 

See  Practice— Civil.  16. 

Shonai  v.  Monoram...,..11  CaL 
Bep.  15. 

—  Suit  By  or  on  Behalf  of— Procedure. 

See  Hahomedan  Law— Wbkf.  4. 
LucHMiPUT  V.  A111R...L  L.  Bep. 
9  CaL  176. 
See  Procedure— Civil.  8.  9. 10. 

PUYIKUTH    V,     KAIRHIRAPOKIL...I. 

L.  Bep.  8  Mad.  248. 

PiRTHi  V.  L0BHAN...L  L.  Bep.  4 

A11.1. 

Kboar  Nath  v.  Dbbi  Din. ..I.  L. 

Bep.  4  AU.  165. 


—  Suit  By — Appeal  Against  Guardian  Alone 

— Appeal  by  Guardian. 
See  Practice— Civil.  15. 

Bhobotarini  V.  Srbe  RAM...L  L» 
Bep.  9  CaL  629. 

INFBINaEMENT  OF  PATENT. 

—  Plaint,  Form  of— Particulars. 

See  Patent.  1. 

Pbtman  V.  Bull I.  L.  Bep.  5 

AIL  871. 

INHEBITANCB,  AaBEEMBITT  TO 
ALTBB  LAW  OF. 

See  Compromise.  2. 

Ram  Nirunjun  v.  Prayag  Singh. 
L  L.  Bep.  8  CaL  188. 

INHEBITAKCE  —  HINDU  LAW  — 
ADOPTED  SON. 

of  Daughter. 

See  Hindu  Law  —  Inheritance  — - 
Daughter's  Son.  1. 

SURJOKANT    V.    MOHBSH L  L. 

Bsp.  9  CaL  70. 

—  Lineal  and  Collateral  Succession. 

See  Hindu  Law  —  Inheritance — 

Adopted  Son.  1. 

PuDMA  V.  Court  OF  Wards... I,  L. 

Bep.  8   CaL  802 ;  L.  B. 

8  LA.  229. 

INHEBITANCB  —  HINDU  LAW  — 
BBOTHEB'S  DAUQHTEB'S  SON. 

—  Excludes     Great-great-great-grandfather's 

great-great-great-grandson. 

See  Hindu  Law  —  Inheritance- 
Brother's  Daughter's  Son.  1. 
DiGUMBER  V,  Mo'n...L  L.  Bep.  0 
CaL  568. 

INHEBITANCE  —  HINDU  LAW  — 
BBOTHEB'8  SON'S  DAUOH- 
TEB'S  SON. 

—  Excluded  by  Uncle's  Daughter's  Son. 

See  Hindu  Law  —  Uncle's  Daugh. 
ter's.  Son.  1. 

Pran  Nath  v.  Surrut  Chundra. 
L  L.  Bep.  8  CaL  460. 
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INEEBITANOE  —  HINBX7      IlA.W  — 
DAX7QHTEBS. 

—  Bombaj  Law. 

See  Hindu  Law  —  Inheritance  — 
Daughters.  1. 

BULAKHIDAS  V.   KbSHAVLAL I. 

L.  Rep.  6  Bom.  65. 

—  Estate  of— not  Stridhan. 

5;^  Hindu  Law  —  Inheritance  — 
Daughters.  8. 

MUTTA  V.   DORASINGA L.  &.  8 

L  A.  98;    I.  L.  Bep.   8 
Mad.  290. 

—  Indigent  and  Wealthy. 

See  Hindu  Law  —  Inheritance  — 
Daughters.  4. 
Danno  v.  Darbo...L  L.  Bep.  4 

AU.  d48. 

— ^  Sonless  or  Barren. 

See  Hindu  Law  —  Inheritance  — 
Daughters.  2. 

SiMMANI    V,    MUTTAMMAL...L    L. 

Rep.  8  Mad.  265. 

*— •  Unmarried  —  Subsequent    Marriage  and 
Birth  of  Son  —  Succession  of  Married 
Sister. 
See  Hindu  Law  —  Inheritance  — 
Daughters.  5. 

TiNUMONI     V,    NiHARVN I.  L. 

Rep.  9  CaL  154. 

IKHERITAirCB    ^  HINDU  LAW  ^ 
DAX70HTER.IN.LAW. 

See  Hindu  Law  —  Inheritance  — 

Daughter-in-Law.  1. 

Ananda  v.  N0WNIT...L  L.  Rep. 

9  Gal.  815. 

INHERITANCE  —  HINDU    LAW  — 

DISaXTALIFICATION. 
^—  Incontinence  of  Mother. 

See  Hindu  Law  —  Inheritance- 
Disqualification.  4. 

KojiYADu  V.  Lakshmi I.  L. 

Rep.  6  Mad.  149. 

Insanity. 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  1.  2.  2a. 

Ram  Sahye  v.  Lalla I.  L. 

Rep.  8  Cal.  149. 

Ram  Soonder  v.  Ram  Sahye... L 

L.  Rep.  8  Cal.  919. 

Deo  Kishen  v.  Budh  Prakash... 

I.  L.  Rep.  5  AU.  509. 


INHERIT ANCB    -    HINDU   LAW-* 
DI8aUALlFICATI0N-^n^<i. 

Son  of  Excluded  Person* 

See  Hindu  Law  —  Inheritance  — 
Disqualification.  8. 

Bapuji  w.Pandurang  I.  L« 

Rep.  6  Bom.  616. 

INHERITANCE  —   HINDU  LAW — 
FATHER. 

Excludes  Mother  in  Gujarat. 

See  Hindu  Law  —  Inheritance  — 
Father.  1. 

KhOD^BHAI    9.    BAHDHAR...L     L. 

Rep.  6  Bom.  641. 

INHERITANCE    —    HINDU   LAW  — 
HALF  AND  WHOLE  BLOOD. 

—  Sapindas. 

See  Hindu  Law—Inheritance.  1. 

Samat  v.Amra L  L.  Rep.  6 

Bom.  804. 

INHERITANCE    —  HINDU    LAW  — 
MOTHER. 

Excluded  by  Father  in  Gujarat 

See  Hindu  Law  —  Inheritance  — 
Father.  1. 

Khodabhai  v.  Bahdhar I.  L. 

Rep.  6  Bom.  541. 

INHERITANCE  —   HINDU  LAW  — 
PATERNAL  UNCLE'S  SON. 

—  Excludes  Brother's  Grandson. 

5fff  Hindu  Law  —  Inheritance  — > 
Paternal  Uncle's  Son.  1. 

SURAYA  V.     LAKSHMINARASAMMA. 

I.  L.  Rep.  5  Mad.  28U 

INHERITANCE  —  HINDU     LAW  — 
PRIMOOENITURK 
See  Hindu  Law  —  Inheritance  — 
Primogeniture. 

See  Hindu  Law  —  Impartible  Ze- 
mindari.  8. 
Bhawaniv.  Deo  Raj...L  L.  Rep. 
6AlL54d. 

Eldest  Son  Dying  Before  Succession  Opens, 

Leaving  Son  and  Brothers* 
See  Sararjam.  1. 

Ramchandra  9.  Vbnkatrac.I. 
L.  Rep.  6  Bom.  598. 
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INHERITANCE   —   HINDU    LAW  — 
8AFINDAS. 

Divided— Exclude  Half-Sister  and  Step- 
mother. 

See  Hindu  Law  —  Inkeritance  — 
Sapindaa.  1. 

KUMARAVELU    V.    VIRANA...I.    L. 

Bep.  5  ICad.  29. 

INHBBITANCE  —  HINDU      LAW  — 
8ISTEBS. 

—  Do  Not  Succeed — Mitakshara  Law. 

See  Hindu  Law  —  Inheritance — 

Sisters.  1.  2. 

Jagat  v.  Shbo  DAS...I.  L.  Bep. 

5  AIL  811. 

JuLLussuR  «.  UGGUR...L  L.  Bep. 

8  CaL  725. 

INHEBITANCE  —  HINDU      LAW  — 
SISTEB'B  SON. 

■  Excludes  Sister. 

See  Hindu  Law  —  Inheritance- 
Sister's  Son.  1. 

LaKSHMANAMMAL     V,      TiRUVEN. 

GADA...I.  L.  Bep.  6  Had. 
241. 

INHEBITANOE— HINDU  LAW-SONS. 

*-—  Partition,  Sons  Bom  After. 

See  Hindu  Law  —  Inheritance — 
Sons.  1. 
Nawal  v.  Bhaqwan...L  L.  Bep. 
4  AIL  427. 

INHEBITANCE  —  HINDU    LAW — 
UNCLE'S  DAUQHTEB'S  SON. 

^— -  Excluded  by    Brother's    Son's  Daughter's 

Son. 

See  Hindu  Law  —  Inheritance — 

Uncle's  Daughter's  Son.  1. 

Pran  Nath  v.  Surrut  Chandra. 

L  L.  Bep.  8  CaL  460. 

INHEBITANCE,  WOBDS  OF. 

Absence  of — in  Mokurari  Ijara. 

5^#  Mokurari  Ijara.  1. 

MUSST.  BiLASMONI  V.  RaJAH  ShEO 

PBRSHAD...L.  B.  9 1.  A.  83 ; 
L  L.  Bep.  6  CaL  664. 

INJUNCTION. 

— —  Charter-Party  —  to   Restrain   Breach    of 
Agreement  to  Grant. 
See  Ix^junotion.  1. 


INJUNCTION-f^W. 

Mandatory. 

See  Landlord  and  Tenant.  37. 

MOYNA  MlSSER^F.  RUPIKUN...I.  L- 

Bep.  9Cal.609. 

Marriage  of  Minor— to  Restrain. 

Sfff  ActIZ.ofl86I.  1. 

Kashi  Chundbr LL.Bep,  8 

CaL  266  ;  10  CaL  Bep.  91. 

—  to   Restrain     Building    by      Occupancy 
Tenant. 

5^  Landlord  and    Tenant.  18a. 
18b. 

Prosunno  V,  Jagun  Nath 10 

CaL  Bep.  25. 

Khoresh  v.   Mahomed 10 

Cal.Bep.I06: 

—  to  Restrain  Collection  of  Water  Rate. 
See  Madras  Act  V.  of  1878. 1. 

Municipal     Commissioners    op 

Madras  v.  Branson  ...  I.  L. 

Bep.  8  Mad.  201. 

to  Restrain  Company  from  Carrying  Reso- 
lution into  Effect. 
See  Injunction.  2. 

to  Restrain    Company   from    Dismissing 

Agent. 
See  Injunction.  2. 

•  to  Restrain  Ejectment. 

See  Jurisdiction.  46. 

Mahip  Singh  v.  Chotu I.  L. 

Bep.  6  AIL  429. 

to  Restrain   Partition  by  Revenue  Autho- 
rities. 
^Slfe  Partition.  8. 

Churamun  v.  Anoop 11  CaL 

Bep.  633. 

to  Restrain  Property  Dedicated  to  Reli- 
gious Purposes  from  being  used  for  other 
Purposes. 
See  Bight  to  Sue.  19. 

Jaggamoni  V,  NiLUONi L  L. 

Bep.  9  Cal.   75 ;  11   CaL 
Bep.  602. 

1.  — —  To  Restrain  Breach  of  Agreement 
for  Charter-Party,']  Though  a  complete  charter- 
party  will  be  enforced  by  means  of  an  injuno- 
tion  against  an  inconsistent  employment  of  the 
ship,  Queere  whether  an  injunction  can  be  grant- 
ed to  restrain  the  breach  of  an  agreement  to 
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grant  a  charter-party,  the  Court  will  not,  on  a 
motion  for  an  injunction  to  restrain  a  breach  of 
an  agreement  to  grant  a  charter-party,  grant  an 
interim  injunction  to  prevent  such  breach,  at 
any  rate.  Haji  Abdul  Allarakhi  v,  Haji 
Abdul  Bacha...L  L.  Bep.  6  Bom.  5,    1881. 

West,]. 

8. To  Restrain  Company  and  Direc- 
tors from  Carrying  Resolution  into  Effect — Breach 
of  Contract — to  Restrain  Company  from  Dismiss- 
ing  Agent  —  Specific  Performance—Contract  for 
Personal  Services.']  The  plaintiffs  firm  of  M. 
F.  and  Co.  were  appointed  agents  of  the  New 
Dhurumsey  Spinning  and  Weaving  Company  by 
the  Articles  of  Association,  for  35  years,  and  it 
was  provided  that  they  should  have  the  general 
control  and  management  of  the  Company.  Clause 
98  of  the  Articles  provided  that  the  said  firm, 
as  agents,  should  have  full  power  and  authori- 
ty to  appoint  and  employ,  in  or  for  the  purposes 
of  the  transaction  and  management  of  the  affairs 
and  business  of  the  Company,  such  solicitors  as 
they  should  think  proper.  An  agreement  was  also 
entered  into  in  1874  between  the  Company  and 
the  partners  of  the  firm  of  M.  F.  and  Co.,  their 
executors,  administrators,  and  assigns,  for  the 
time  being  constituting  the  partnership  firm  of 
M.  F.  and  Co.,  whereby  it  was  agreed  that  the 
said  firm  should  be  agents  to  the  Company  for 
25  years,  to  buy  and  sell,  &c.,  and  particularly 
to  exercise  all  the  powers  contained  in  Clause 
98  of  the  Articles  of  Association.  Merwanji, 
one  of  the  members  of  the  firm,  died  in  1876. 
The  plaintiffs  alleged  in  their  plaint  that  one 
G.,  one  of  the  shareholders  in  the  Company,  be- 
came desirous  to  oust  them  from  their  position  as 
agents  of  the  Company,  and  of  becoming  the 
managing  director  himself ;  and  that  he  had 
procured  the  election  of  himself  and  certain 
nominees  of  his  as  directors,  and  on  the  8th 
August,  1881,  procured  the  passing  of  a  resolu- 
tion at  a  meeting  of  the  Board  of  Directors  to 
the  effect  that  as  the  then  solicitors  to  the  Com- 
pany  were  also  solicitors  to  the  plaintiffs,  it  was 
desirable,  in  the  interests  of  the  Company,  that 
a  change  should  be  made,  and  that  Messrs.  H. 
C.  and  L.  and  Co.  should  be  appointed  solicitors 
to  the  Company.  The  plaintiffs  contended  that 
the  resolution  was  a  breach  of  their  contract  with 
the  Company,  and  sued  G,  and  two  other  directors 
and  the  Company  praying  for  an  injunction  to 
restrain  them  from  committing  any  breach  of  the 
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agreement  between  the  plaintiffs  and  the  Com- 
pany, land  in  particular  from  carrying  into 
effect  the  resolution  appointing  Messrs.  H.  C. 
and  L.  solicitors  for  the  Company,  and  to  re- 
strain them  from  doing  anything  inconsistent 
with  the  Memorandum  and  Articles  of  Associa- 
tion. 

Held,  I  St,  That  having  regard  to  the  Memo- 
randum and  Articles  of  Association,  the  agree- 
ment between  the  plaintiffs  and  the  Company 
was,  that  the  firm,  for  the  time  being,  should 
be  the  agents  of  the  Company  for  25  years  ;  the 
right,  therefore,  to  sue  on  the  contract,  would, 
by  its  nature,  survive  to  the  plaintiffs  after  the 
death  of  Merwanji. 

2ndly,  There  being  no  provision  in  the  Memo- 
randum  or  Articles  of  Association,  or  in  the  agree- 
ment  of  1874,  that  the  exercise  of  the  powers 
thereby  conferred  on  the  agents  should  be  subject 
to  the  control  of  the  directors,  the  directors  had 
no  other  right  to  interfere  with  the  plaintiffs  in  the 
exercise  of  their  powers  otherwise  than  as  re- 
presenting the  Company  in  virtue  of  their  gene- 
ral powers  of  management  of  the  business  of  the 
Company,  and  in  such  character  to  watch  over 
the  interests  of  the  Company,  and  take  care  that 
those  powers  should  be  properly  and  efficiently 
exercised  by  the  agents  in  accordance  with  their 
contract ;  the  directors,  therefore,  in  taking  on 
themselves  to  appoint  Messrs.  H.,  C.  and  L.  as 
solicitors  were  exceeding  their  powers,  and 
though,  if  the  action  of  the  board  had  been  con- 
fined to  appointing  an  additional  solicitor,  it  might 
well  be  doubted  whether  that  would  have  been 
a  violation  of  the  agreement  with  the  plaintiffs, 
yet  the  appointment  of  a  firm  of  solicitors  in  sub- 
stitution for  the  firm  already  appointed  by  the 
agents  was  clearly  an  interference  with  the 
powers  of  the  agents,  and,  therefore,  in  breach 
of  their  contract. 

3rdly,  The  Specific  Relief  Act  I.  of  1877  pur- 
ports  to  deal  with  perpetual  injunctions  only, 
leaving  temporary  injunctions  to  be  regulated 
by  Chapter  XXXV.  of  the  Civil  Procedure 
Code.  But  apart  from  the  special  circumstances 
which  determine  whether  the  Court  should,  in 
its  discretion,  grant  an  injunction  before  the 
hearing  of  the  suit,  the  same  general  principles 
must  equally  apply  to  the  grating  of  a  tempo- 
rary injunction,  as  to  a  perpetual  injunction,  and 
those  principles  must  be  sought  in  the  Specific 
Relief  Act. 
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The  Court  will  not  compel  one  man  to  con- 
tinue to  employ  another  in  services  of  a  personal 
nature,  t.e.f  services  of  such  a  nature  as  to  depend 
for  their  efficiency  upon  the  personal  qualities 
of  those  with  whom  the  contract  is  entered  into, 
and  more  especially  when  they  are  services  of 
trust  and  confidence.  Applying  this  principle 
to  the  present  case,  the  Court  would  not,  either 
by  decreeing  specific  performance  or  by  injunc< 
tion,  compel  the  Company  to  retain  its  agents  in 
its  employ,  but  would  leave  the  latter  to  their 
action  for  damages.  This  being  so,  the  Court 
would  not  restrain  the  Company  from  doing 
that  which  was  only  a  violation  of  what  was 
ancillary  to  or  incidental  to  the  principal  part  of 
the  contract,  vif.,  that  the  plaintiffs  should  be 
agents  Cor  25  years ;  and,  therefore,  would  not 
interfere  by  injunction  with  the  resolution  of  the 
directors. 

SemhUf  also,  that  on  the  merits  of  the  case  the 
plaintiffs  were  not  entitled  to  the  interference 
of  the  Court,  having  regard  to  the  nature  of 
their  agreement  and  the  circumstances  under 
which  it  was  obtained.  Nusserwanji  Mer- 
WANji  Panday  v.  Gordon. ..L  L.  Bep.  6  Bom. 
d66, 1881.  Sargent,  J. 
S.  C.  under  Amendment  of  Plaint.  1. 

nr    PABI    BSLIOTO     POTIOB     EST 
CONDITIO  DEFENDSNTIS. 
See  Contract.  7. 

TaMARASHBRRI    9.    MARANAT...I. 

Ii.  Bep.  8  Mad.  dl5. 
mSAHITY. 

See  Hindu   Law.  —  Inheritance— 

Diaqnaliflcation.  1.  2. 2a. 

Ram  Sahybv.  Lalla...I.  L.Bep. 

8  Cal.  149. 

Ram  Soondbr  v.  Ram  Sahyb... 

I.  L.  Bep.  8  Cal.  819. 

Dbg  Kishen  v.  Budh  Prakash.. 

I.  L.  Bep.  5  All.  509. 

IH8OI1VENCY. 

^—  After  Acquired  Property,  Sale  of,  by  Un- 
certificated Insolvent. 
5^  Insolvency.  2. 

—  Agreement  to  Satisfy  Debts  in  Full— Dis- 

charge. 
See  ^solvency.  4. 

—  Application   by  Judgment-Debtor    to    be 

Declared  Insolvent,  Discretion  to  Refuse. 
See  Insolvency.  !•  | 

86 
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Death  of  Insolvent  after  Verting  Order. 

See  Insolvency.  8. 
Discharge,  Effect  of. 

See  Insolvency.  9. 
of  Father  of  Undivided  Hindu  Family. 

See  Insolvency.  8. 
Fraudulent  Preference. 

See  Insolvency.  5. 
Infant  Trader— Withdrawal  of  Petition. 

See  Insolvency.  6. 

Official  Assignee,  Liability  of,  for  Arrears 

of  Rent  of  Under  Tenure  of  Insolvent. 

See  Insolvency.  7. 
Proof  by  Secured  Creditor. 

See  Insolvency.  11. 

—  Small  Cause  Court,  Madras,  Jurisdiction 
of. 

See  Insolvency.  10 

—  of  Under-Tenant  —  Liability  of  Official 
Assignee  for  Arrears  of  Rent. 

See  Insolvency.  7. 

Withdrawal  of  Petition. 

Slse  Insolvency.  6. 

1. Act  X,  0/1877,  f  2Sr-^PPiicaiion 

hy  Judgment'Debtor  to  be  declared  Insolvent-^ 
Discretion  to  Refuse,"]  If  a  person  making  an 
application  to  be  declared  an  insolvent  under 
the  Civil  Procedure  Code,  Act  X.  of  1877,  ***» 
not  brought  himself  within  clauses  (a)  to  (d)  of 
S  351  of  that  Code,  then  the  Court  has  no  dis- 
cretion on  other  grounds  to  refuse  his  petition. 
The  bad  faith,  the  reckless  contracting  of  debts, 
the  unfair  preference  of  creditors,  transfer,  re- 
moval or  concealment  of  property,  the  making  of 
false  statements  in  the  application  are  all  dealt 
with  by  $  351,  and  are  intended  to  confine  the 
category  of  acts  of  misconduct  that  will  debar 
the  applicant  from  obtaining  the  relief  and  pro- 
tection he  asks. 

An  application  by  a  judgment-debtor  to  be 
declared  an  insolvent  was  refused  by  the  Judge 
on  the  ground  that  the  applicant  had  contracted 
the  debts  in  respect  of  which  certain  decrees 
had  been  passed  against  him,  dishonestly.  The 
statements  in  the  application  were  substantially 
true,  and  the  applicant  had  not  committed  any 
act  of  bad  faith  mentioned  in  $  351  : — 

Held,  that  the  applicant  was  entitled  to  be 
declared  an  insolvent  The  creditors,  whether 
rightly  or  wrongly,  had  converted  the  obliga« 
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tions  of  the  applicant  to  them  into  judgment- 
debts,  and  under  the  terms  of  f  351  it  was  no  part 
of  the  Judge's  duty  to  go  behind  the  decrees  to 
see  in  what  way  the  debts  had  been  incurred. 
Salamat  Ali  V,  M1NAHAN...I.  L.  Rep.  4  All. 
337,  188d.  Straight  and 
Tyrrell,]]. 

2. After  Acquired  Property,  Sale  of  by 

Uncertificated  Insolvent  —  Adverse  Possession."] 
Subject  to  the  right  and  claims  of  the  Official 
Assignee,  so  long  as  the  Official  Assignee  does 
hot  interfere,  an  uncertificated  insolvent  has 
power,  as  to  after  acquired  property,  to  buy  and 
sell  and  give  discharges  and  do  all  other  acts  he 
could  have  done  and  had  done  before  the  inter- 
vention of  the  Official  Assignee. 

The  possession  of  such  property  by  an  un- 
certificated insolvent  may  be  adverse  to  the 
Official  Assignee  so  as  to  bar  the  title  of  the 
latter  by  lapse  of  time.     Kristocomul  Mit- 

TER  V.    SURESH  ChUNDER    DeB 1.    L.  Bop. 

8  Cal.  556 ;  12Cal.  B^.  253, 1888.  WUson, 

J. 

3. Act  X.  of  1877,  H  351.  352,  353- 

Creditor  When  to  Prove  Debt.]  A  judgment- 
debtor  was  declared  an  insolvent,  and  a  re- 
ceiver of.  his  property  was  appointed  under  $ 
351  of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
and  his  creditors  were  ordered  to  come  forward 
and  prove  their  claims  within  a  certain  time.  No 
creditor  did  so,  and  the  case  Was  struck  off 
the  file,  and  the  order  appointing  the  receiver 
cancelled,  and  no  schedule  was  framed  under  \ 
352.  Subsequently,  and  within  the  time  allow- 
ed by  Art.  174 of  Sched.  I.,  Act  XV.  of  1877, 
ft  creditor  applied  to  have  his  name  entered  in 
the  schedule  of  creditors  whose  debts  had  not 
been  proved  :— 

Held,  that  he  was  entitled,  under  f  353,  to 
make  the  application ;  he  was  an  unscheduled 
creditor,  and  not  the  less  so  because  no  schedule 
had  been  framed.  Madho  Prasad  v,  Bhola 
NATH...I.  L.  Kep.  5  All.  268,  188a  Stuart, 
C.J.,  and  Tyrrell,  J. 

4. Act  X.  of  1877,  S  ZS%— Discharge-- 

Agreement  to  Satisfy  Debts  in  Full.]  An  insol- 
vent who  has  procured,  and  taken,  and  acted 
on  an  insolvency  order,  granted  to  him  because 
of  the  withdrawal  of  the  opposition  of  his  credi- 
tors, solely  by  reason  of  his  engagement  to  pay 
ft  certain  sum  monthly  until  the  whole  of  his 


debts  should  be  discharged,  is  not  entitled  to  he 
discharged,  under  $  358  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  from  further  liability  in 
respect  of  his  debts  after  one-third  of  his 
scheduled  debts  have  been  satisfied.  Downes 
V.  Richmond.. .L  L.  Rep.  5  All.  258, 1883. 
Brodhurst  and  Tyrrell,  JJ. 

5. 5"^   II  and  12  Vic»,  C.  21,  $  24 — 

Fraudulent  Preference.]  Held,  under  the  cir- 
cumstances of  the  case,  that  the  transfer  of  a 
debt  due  to  an  insolvent  was  voluntarily  made 
within  the  meaning  of  $  24  of  St.  11  and  I3 
Vic,  C  21. 

Qucere,  whether  the  burden  of  proving  that 

such  transfer  took  place  before  the  insolvency 

lies  on  the  tran^eree.    Miller  v.  Sheo  Pershad. 

L.  B.  10  L  A.  98, 1883. 

6. Infant      Trader,      Withdrawal     of 

Petition  by-^Rule  22,  Rules  and  Orders,  Bombay  J] 
An  infant  who  has  traded,  but  who  has  made  no 
express  representation  that  he  is  of  full  age, 
cannot  be  adjudicated  an  insolvent ;  and  his 
filing  a  petition  and  schedule  under  the  Indian 
Insolvent  Act  cannot  alter  his  status,  or  prevent 
him  from  withdrawing  the  same  under  Rule  22 
of  the  Rules  and  Orders,  Bombay,  on  proof  of 
his  infancy.  Ex-parte  Jones  (L.  R.  18  Ch.  D* 
109)  followed.    In  re  Hansraj  Malji  and  Na- 

RANDAS  Dayal I.  L.  Bop.  7  Boih.  411| 

1883.    Scott,  J. 

7. Of  Under 'Tenant— Arrears  of  Rent 

— Decree  for— Sale  of  Tenure — Official  Assignee, 
Liability  of,  for  Arrears  of  Rent  —  Beng.  Act 
VIII.  of  1869,  H  59,  60.]  The  holder  of  a 
decree  for  arrears  of  rent  against  an  insolvent 
holder  of  an  under-tenure,  and  the  Official 
Assignee  in  whom  the  insolvent's  property  has 
become  vested,  is  entitled  to  execute  the  decree 
under  H  59  a"d  60  of  Bengal  Act  VIII.  of  1869 
by  sale  of  the  under-tenure,  whether  the  arrears 
of  rent  decreed,  accrued  due  before  or  after  the 
insolvency. 

If  they  accrued  due  after  the  insolvency  and 
after  the  property  vested  in  the  Official  As- 
signee, he  would  be  liable  for  the  arrears  unless 
he  had  disclaimed  or  got  rid  of  the  lease. 

If  they  had  accrued  due  before  the  insolvency 
and  vestingi  the  Official  Assignee,  if  he  elected 
to  take  the  tenure,  took  it  cum  onere.  Chinna 
Subbaraya  Mudali  v.  Kandasawmi  Reddi  (I.  L. 
R.   I   Mad.    59)   followed.     Chundkr   Narain 
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Singh  v,  Kishen  Chand  Golecha I.  L. 

Bep.    9    Cal.    855,    1888.      PHnsep     and 

a  Kinealy,  JJ- 

8. Of  Father   of    Undivided    Hindu 

Family  —  Ancestral  Property,  Alienation  of  — 
Death  of  Insolvent.']  The  father  of  an  undivid- 
ed Hinda  family  has,  under  the  Mitakshara  law, 
a  right  to  dispose  of  his  son's  interest  in  an- 
cestral immovable  estate  in  order  to  pay  debts 
contracted  by  him  not  for  immoral  purposes ; 
and  on  the  father's  insolvency,  this  right  vests 
in  the  Official  Assignee  under  the  usual  vesting 
order  made  under  $  7  of  the  Indian  Insolvent 
Act,  II  and  I2  Vic,  C  2i;  and  the  Official 
Assignee,  not  only  can,  but  ought  to  sell  the 
ancestral  immovable  estate,  including  the 
interests  of  the  sons  therein,  so  far  at  least 
as  is  necessary  for  the  payment  of  the  debts  of 
the  insolvent,  and  can  make  a  good  title  to  such 
estate,  including  the  sons'  interests. 

Tlie  proper  mode  of  asserting  any  equities 
that  the  sons  may  have,  e.g.,  in  respect  of  debts 
incurred  for  immoral  purposes,  and  not  binding 
on  their  interests  in  ancestral  immovable  estate, 
would  be  by  suit  against  the  Official  Assignee, 
seeking  in  effect,  to  have  the  property  mar- 
shalled, so  as  to  apply  the  property,  other  than 
their  interests,  in  the  payment  of  such  debts. 

All  questions  as  to  whether  debts  admitted  by 
or  alleged  against  the  insolvent,  are  valid  debts, 
or  whether  dispositions  made  by  him  are  valid, 
are  questions  the  decision  of  which  belongs  to 
the  Insolvent  Court. 

Although  a  son  would  be  allowed  to  set  the 
Official  Assignee  in  motion  for  the  purpose  of 
setting  aside  a  conveyance,  which  he  could  show 
reasonable  cause  to  suppose  had  been  made  to 
his  own  detriment,  and  in  fraud  of  the  Official 
Assignee,  yet  he  cannot  lie  by,  and  afterwards 
of  his  own  motion  dispute  the  acts  and  convey- 
ances of  the  Official  Assignee  done  and  made  in 
the  exercise  of  his  statutory  powers. 

The  death  of  the  insolvent  has  no  effect  on 
the  proceedings  in  his  insolvency,  or  on  the 
power  of  the  Official  Assignee,  nor  does  the 
ancestral  estate  previously  vested  in  the  Official 
Assignee  thereby  become  divested  from  him  and 
vested  in  the  sons  by  survivorship.  The  legal 
aspect  of  the  matter  is  that  the  natural  existence 
of  the  insolvent  is  for  the  purpose  of  realizing 
and  dealing  with  his  estate  artificially  continued 
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in  the  Official  Assignee,  who  can  after  the  in- 
solvent's  death  deal  with  the  estate  as  he  could 
have  done  while  the  insolvent  was  alive. 

Semble,  in  the  event  of  the  father's  estate 
producing  a  surplus  over  and  above  the  amount 
required  to  satisfy  his  debts,  such  surplus  might 
be  made  available  to  answer  the  claims  of  the 
son  in  respect  of  his  interest  in  ancestral  im- 
movable property  sold  in  the  realization  of  the 
father's  estate. 

The  plaintiffs  father  having  taken  the  bene- 
fit of  the  Indian  Insolvent  Act,  died  after  the 
usual  vesting  order  had  been  made.  The  Official 
Assignee  subsequently  sold  certain  ancestral 
immovable  property  belonging  to  the  plaintiff's 
family,  to  the  defendant  in  order  to  raise  money 
to  pay  the  insolvent's  debts  : — 

Heldf  that  the  sale  was  valid,  and  conveyed  to 
the  purchaser,  the  plaintiff's  interest  as  well  as 
that  of  his  father.     Fakirchand  Motichand  w. 

MOTICHAND    HURRUCKCHAND I.  L.  Rep.  7 

Bom.  438,  1883.    Latham,  J. 

9. Act  XIV.  of  1882,  H  352.  355- 

Discharge-'Mortgage.']  Under  f  356,  CI.  {d)  of 
the  Civil  Procedure  Code,  Act  XIV.  of  1882,  the 
receiver,  appointed  under  $  304,  of  the  property 
of  a  judgment-debtor  who  has  applied  to  be 
declared  an  insolvent,  ought,  as  a  condition  of 
dealing  with  the  mortgaged  property  of  the  in- 
solvent  in  every  case,  to  pay  off  the  mortgage 
even  when  the  mortgagee  has  not  sought  to  be 
placed  in  the  schedule,  and  so  rank  as  a  judg- 
ment-creditor. The  mortgagee's  position  is  es- 
sentially different  from  that  of  an  unsecured 
creditor.  Chotalal  v.  Nahansa  (Printed  Judg- 
ment for  1882,  p.  89,)  distinguished. 

The  defendant  mortgaged  9  fields  to,  and 
rented  them  from,  the  plaintiff,  for  10  years,  the 
rent  being  payable  in  lieu  of  interest.  Having 
been  arrested  in  execution  of  a  decree  obtained 
by  a  third  person,  the  defendant  applied  to  be 
declared  an  insolvent,  entering  the  mortgage 
debt  due  to  the  plaintiff  in  his  schedule.  A 
notice  under  J  347  of  the  Civil  Procedure  Code 
was  served  on  the  plaintiff,  who  failed  to  appear 
and  prove  his  claim,  and  was  consequently 
omitted  from  the  schedule  prepared  under  $  352. 
A  receiver  was  appointed  under  $  354,  and  the 
whole  of  the  defendant's  property  made  over  to 
him.  An  application  by  the  plaintiff  to  have 
his  debt  entered  in  the  schedule,  and  the  pro- 
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perty  sold  subject  to  his  mortgage,  was  rejected 
as  being  too  late.  The  receiver  sold  one  of  the 
9  fields  mortgaged,  paid  the  scheduled  creditors, 
and  handed  over  the  residue  of  the  property  to 
the  defendant. 

In  a  suit  by  the  plaintiff  to  eject  the  defendant 
for  default  in  payment  of  rent : — 

Hddf  that  the  defendant's  discharge  under 
f  355  did  not  affect  the  mortgage.  Shridhar 
Narayan  v.  Atmaram  G0VIND..X  L.  Bep.  7 

Bom.  465, 1888.     West  and  N.  Haridas,  JJ. 

10. Small  Cause  Court,  Madras  —  Act 

XIV.  of  1882,  SSZ.^—  Act  XV.  of  1882,  SS  2, 
33.]  The  Madras  Small  Cause  Court  has  no 
jurisdiction  in  insolvency. 

The  second  paragraph  of  $  8  of  Act  XIV.  of 
l88a  is  repealed  by  Act  XV.  of  1882,  S  2,  and 
inasmuch  as  the  notification  by  the  Governor  of 
Madras  in  Council  of  the  25th  February,  1879, 
is  repugnant  to  $  8  of  Act  XIV.  of  1882  as 
amended  by  Act  XV.  of  1882,  if  otherwise 
valid,  it  ceased  to  have  effect  when  Act  XV.  of 
1882  came  into  force  In  re  Waller.... I.  L. 
Bep.  6  Had.  480,  1883.     Turner,  C.J.,  and 

M.  Ayyar,  J. 

S.  C.  under  Ckmstruction  of  Statute. 
5b. 

11.  —  Proof  by  Secured  Creditor— Limita- 
iion—Act  XV.  of  1877,  Sched.  II.,  Arts.  59,  60, 
132.]  In  1874  i4.,  the  father  of  A,  mortgaged 
the  factoryy.  toS.  and  Co.,  to  secure  the  repay- 
ment of  Rs.  12,000,  and  died  in  Septemberof 
that  year,  having  by  his  will  devised  the  factory 
to  C,  his  wife,  whom  he  made  his  sole  execu. 
trix. 

In  September  1876,  C,  further  charged  the  fac- 
tory y.  with  certain  further  advances,  and  B. 
mortgaged  factory  if .  as  a  further  security,  the 
mortgage  containing  a  covenant  to  pay  within 
one  month  after  notice,  the  balance  due  in  ex- 
cess of  the  Rs.  12,000.  No  demand  was  ever 
made.  In  July  1882,  B.  became  insolvent.  At 
that  time  a  balance  of  Rs.  42,564  was  due  by  him 
to  S.  and  Co.  The  liquidators  of  S.  and  Co., 
who  had  in  the  meantime  dissolved  partnership, 
sought  to  prove  against  ^.*s  estate  for  Rs. 
3P»S^4t  the  balance  after  deducting  the  Rs.  12,000 
advanced  to  A, : — 

Held,  that  the  liquidators,  if  entitled  to  prove 
at  all,  could  only  prove  for  the  difference  between 


INSOLVENCY— fon^. 

the  sum  of  Rs.  30,564,  and  the  value  of  the 
mortgage  security  after  realising  or  giving 
credit  for  the  value  of  the  mortgage  security. 

Held,z\so,  that  the  claim  to  prove  against  the 
insolvent's  estate  was  not  in  the  nature  of  a 
suit  10  enforce  payment  of  money  charged  on 
immovable  property  to  which  Article  132,  Sched. 
II.  of  Act  XV.  of  1877  applied,  but  was  in  the 
nature  of  a  suit  for  a  money  decree  to  which 
Article  59  and  not  Article  60  of  that  schedule 
applied,  and  that  the  claim  was  therefore  barred. 
In  the  matter  of  Agabbg...12  CaL  Bep.  165, 
188d.     Norris,]. 

INSOLVENT. 

—  Sale  in  Execution  of  Decree  against. 

See  Sale  in  Execution  of  Decree. 
14. 

DiNOBUNOHOOV.  ShOSHEEMoHUIT. 

L  Ii.  Sep.  9  CaL  217. 

INSPECTION. 

Trial  of  Issue  Before  Granting. 

See  Practice^Civil.  9. 

Ahmedbhoy    v.    Vulleebhoy... 
L  L.  Rep.  6  Bom.  573. 

Writing    Used   by    Witness   to    Refresh 

Memory. 

See  Evidence.  17a. 

JHUBBOO  Mahton I.  L.  Bop. 

8  CaL  739. 

INSPECTION  OF  BOOKS,  SUBJECT- 
ICATTEB  OF  CHABOB  OF 
THEFT. 

See  Procedure— CriminaL  89. 

Abdul 10  CaL  Bep.  54. 

INSTALMENTS. 

— —  Mortgage  by  Agriculturists-Redemption. 
See  Mortgage.  48. 

Ladu  v.   Babajc.I  L.  Bep.  7 
Bom.  589. 

INSTAIMENTSi  BOND  PAYABLE  BY. 

— —  Whole  to  Fall  Due  on  Default— Waiver. 
See  limitation.  69. 

Sri  Raja  Satrachbrla  v.   Sri 

Raja  Setarama...I.  L.  Bep. 

SMtui.ei. 
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IHSTALMENTS,  BBCREE  PAYABLE 
BY. 

See  Bxecution  of  Decree.  42. 

Mahadaji  v.  Hari I.  L.  Bep. 

7  Bom.  882. 

— —  Arrest  in  Execution  of. 

See  Bxecution  of  Decree.  27. 

Dauodar  v.  Malhari I.  L. 

Bep.  7  Bom.  106. 

—  Execution  o  Default — ^Waiver. 

See  Limitation.  64.  64a.  64b.  66. 
Karakavalasa    Appaya   «f.  Ka- 

RANAM  PAPPAYYA...L    L.    BOp. 

8  Mad.  266, 1881. 

Radha  Prasad  Singh  v.  Bhag- 

WAN  RAI...L  L.  Bep.  5  All. 

289, 1888. 

NiBNADHUB       ChUCKERBUTTY      V. 

Ramsaoy  Ghosh.. .L  L.  Bep.  9 
CaL  857, 1888. 

UgRAH    NaTH   V,     LAGANMANI...I. 

L.  Bep.  4  AIL  88, 1881. 

— -  Limitation  for  Execution  of. 
5^  Limitation.  107. 

Janki  Prasad  v.  Ghulam  Au... 
LL.  Bep.  5  AIL  201. 

nrsTALMEirrB,  decbeefob  bent 

PAYABLE  BY. 

—^^  Limitation  for  Execution  of. 
See  Limitation.  180. 

Mamtazul  9.    Nirbhai L  L. 

Bep.  9  CaL  711. 

nrsTALMENTS,  EISTBANDI  TO 
LiaUIDATE  JUDGMENT  DEBT 
BY. 

5^^  Limitation.  48. 

Bhbkhan  v.Rajroop...L  L.Bep. 
8  Cal.  912. 

nrSTBTJMENT  OF  OAMINa. 

^—  Coin  is  not 

See  Gambling.  1. 

Impx.  «.  Vithal L  L.  Bep.  6 

Bom.  19. 

2N8UFFIOIEKTLY      STAMPED     AP- 
PLICATIOir  FOB    EZEOUTION 
OFDECBEE. 
See  Limitation.  114. 

Ramasami  v.  Sheshayyangar..J. 
L.  Bep.  6  Mad.  181. 1 


INSUFFICIENTLY  STAMPED  OB 
UNSTAMPED  DOCUMENT,  AD- 
MISSION  OF. 

No  Ground  of  Appeal. 

5^«  Appeal— Civil.  10. 

Ramasami  v,  Ramasami L  L. 

Bep.  6  Mad.  220. 
See  Contract.  8. 16. 

Venkata  v.   Venkataramaya... 

L  L.  Bep.  4  Mad.  187. 

Rohimunnissa    v.     Mohambd... 

10  CaL  Bep.  108. 

INSUFFICIENTLY  STAMPED  DOCU- 
MENT EXECUTED  BEFOBE 
ACT  L  OF  1879. 

— —  Duty  and  Penalty  on. 
See  Stamp.  14. 

Reference... I.  L.  Bep.  5  Mad. 
894. 

INSUFFICIENTLY  STAMPED  HUN- 
DI  OB  PBOMISSOBY  NOTE. 

—  Balance  Due  on — Suit  for — Evidence. 

See  Evidence.  6.  7.  7a.  7b. 

Valliappa  v.  Mahomed L  L. 

Bep.  5  Mad.  166. 

HiRA  Lall  v.  Datadin I.  L. 

Bep.  4  AU.  186. 

BiNjA  V,  Ra]mohun...I.  L.  Bep. 

8  CaL  282. 

Radhakant    v.    Abhoychurn... 

L  L.  Bep.  8  CaL  721. 

INTENTION     TO     EVADE      STAMP 
DUTY. 
See  Stamp.  11. 

Empress  v.Saddanund I.  L. 

Bep.  8  CaL  259. 

INTEBEST. 

5?^  Executor  de  Son  Tort.  1. 

Magaluriv.  Narayana I.  L. 

Bep.  8  Mad.  869. 

—  Compensation  for  Breach  of  Contract 

See  Interest.  2.  8. 

— •  Compound. 

See  Interest.  6. 

—  Contract  Rate. 

See  Interest.  1.  la. 
•^^  Dam  Dupat. 

See  Interest.  6.  6. 
Hindu  Law — Dam  Dupat. 

See  Interest.  6.  6. 
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THTSKEn—contd. 

—  Limitation  to  Suit  for — Charged  on  Land. 

See  Limitation.  142. 

Darani  v.  RATNA...L  L.  Bep.  6 
Mad.  417. 

—  on  Mesne  Profits. 

See  Mesne  Profits.  7. 

Bro]endro  v.    Madhub L  L. 

Bep.  8  CaL  a43. 

on  Mesne  Profits— Cannot  be  given  in  Exe- 

■  cution  if  Not  Awarded  by  Decree. 
See  Limitation.  35. 

KiSHEN  V,  Collector  OF  Allaha- 
bad ..L  L.  Bep.  4  Aa  137. 
5rtf  Mesne  Profits.  1. 

HURRO      DOORGA      V.      MahARANI 

SURUT...L.  B.  9  L  A.  1; 
L  L.  Bep.  8  Cal.  882. 

Money  Had  and  Received. 

See  Ezciie.  1. 

Brito  v.  Secretary  of  State... 
L  L.  Bep.  6  Bom.  251. 

Penalty. 

See  Interest.  2.  8.  8a.  8b.  8c.  6. 

—  on  Purchase-money  Returned  on  Execution 

Sale  Set  Aside. 
See  Bigbt  to  Sue.  29. 

Raghubar   v.    Bank   op  Upper 

India L  L.  Bep.  5  AU. 

864. 

. Tender. 

See  Literest.  2.  4. 

1. Act  XXVIII,  of  i855t  S  2--Act  X,  of 

1877,  S  209.]  Interest  at  the  contract  rate  must 
be  allowed  up  to  the  date  of  the  decree  in  accord- 
ance with  Act  XXVIII.  of  185s,  S  2. 

Section  209  of  the  Civil  Procedure  Code,  Act 
X.  of  1877,  does  not  expressly  refer  to  suits 
in  which  interest  has  been  contracted  for,  and 
does    not    repeal  the    former   Act    Bandaru 

SWAMI    NaIDU  v.  ATCHAVAMMA...L  L.  Bop.  3 

Mad.  125, 1881.    Kernan  and  M.  Ayyar,  JJ. 

la. Rate  Agreed  On,'\    In  a  suit  on  a 

mortgage-bond  the  plaintiff  is  entitled  to  re- 
cover the  agreed  rate  of  interest  without  any 
deduction.  Futtehma  Begum  v.  Mohamed 
AUSUR...I.  L.  Bep.  9  Cal.  809,  1882. 
Wilson  and  Field,  JJ. 
S.  C.  under  Appeal— CiviL  28. 

2. PenaUy^Aet  IX.  of  1872,  S  7^—^^' 

der--  Costs  —  Liquidated  Damages  —  Compensa^ 
tionfor  Breach  of  Contract  r^    Since  the  passing 


INTBBE8T— C9K^<;. 

of  the  Contract  Act,  IX.  of  1872,  though  the 
parties  to  a  contract  may  have  agreed  to  enter 
therein  an  estimate  of  the  damages  to  be  paid 
in  the  event  of  breach,  the  Court  is  bound  to  re. 
gard  that  sum  only  as  the  maximum,  and  to 
consider  whether  reasonable  compensation  will 
not  be  made  by  the  award  of  a  less  sum.  The 
intention  and  effect  of  the  74th  Section  of  the 
Act  was  to  abolish  the  distinction  between  the 
compensations  for  breach  of  contracts  known 
as  liquidated  damages  and  penalty;  But  the 
Courts  have  still  to  determine  whether  the 
terms  of  a  stipulation  in  a  contract  create  an 
independent  obligation,  or  ascertain  the  com- 
pensation for  the  breach  of  an  obligation. 

The  plaintiff  advanced  Rs.  1,500  to  the  de- 
fendant  and  the  other  members  of  his  family, 
under  a  bond  by  which  it  was  agreed  that  the 
defendant's  family  should  demise  certain  lands 
to  the  plaintiff  on  Kanom^  and  receive  a  further 
sum  on  the  execution  of  the  Kanom  deed,  and 
until  such  tim'e  should  pay  interest  on  the  sum 
of  Rs.  1,500  at  6  per  cent.,  and  in  the  event 
of  their  failing  to  make  the  demise,  then  that 
they  should  pay  interest  at  the  rate  of  24  per 
cent,  from  the  date  of  the  loan,  the  lands  to  be 
demised  being  charged  with  the  payment  of  the 
principal  and  interest. 

The  demise  not  having  been  made,  the  plain- 
tiff sued  to  recover  the  principal  sum  and  interest 
at  24  Per  cent,  from  the  defendant  and  by  sale  of 
the  lands  agreed  to  be  demised. 

The  defendant,  before  suit,  tendered  to  the 
plaintiff  the  principal  sum  and  what  he  con- 
sidered reasonable  interest,  and  claimed  exemp- 
tion from  payment  of  interest  from  the  date  of 
the  tender  and  costs  : — 

Held^  that  the  stipulation  for  payment  of 
interest  at  the  higher  rate  did  not  create  an  in- 
dependent obligation,  but  was  merely  a  stipula- 
tion for  compensation  for  breach  of  the  contract, 
and  that  as  it  was,  therefore,  open  to  the  Court 
to  consider  what  would  be  a  reasonable  compen- 
sation for  such  breach,  the  decree  of  the  Lower 
Court  awarding  interest  at  12  instead  of  24  per 
cent.,  was  confirmed,  such  interest,  together  with 
the  principal  being  awarded  as  a  charge  on  the 
property  ag^reed  to  be  demised,  in  accordance 
with  the  contract  between  the  parties. 

Held^  also,  that  as  the  plaintiff  was  entitled* 
if  the  defendant  refused  to  pay  the  rate  of  inter- 
est  entered  in  the  agreement,  to  obtain  a  deci- 
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UmERE&T'-cofttd, 

siofi  of  a  Court  as  to  the  rate  which  should  be 
I>aid,  he  was  entitled  to  his  costs.  Vengides- 
WARA  Putter  v.  Chatu  Achen...I.  L.  Sep.  3 
Had.    dd4,     1881.     Turner,  C.J.,    and  Kin^ 

dersleyi  J . 

8.  —  Penalty  —  Compensation,']  The 
efendant  by  a  registered  bond  mortgaged 
certain  immovable  property  to  secure  the 
repayment  of  Rs.  4,500,  covenanting  not  to 
alienate  the  mortgaged  property,  and  to  pay 
interest  at  the  rate  of  Rs.  1-4-0  per  cent,  per 
mensem  at  the  end  of  every  six  months,  and 
on  default  thereof,  "  then,  on  account  of  breach 
of  contract,"  to  pay  interest  at  2  per  cent,  per 
mensem  from  the  date  of  the  bond : — 


Held,  that  having  regard  to  the  fact  that  the 
security  of  property  was  given  for  the  loan,  and 
the  borrower  contracted  not  to  make  any  further 
alienation  until  the  whole  debt  was  discharged, 
the  defaulting  rato  of  interest  provided  by  the 
bond  was  of  a  penal  character,  relating  as  it  did 
not  only  to  the  interest  due  on  and  subsequent 
to  the  default,  but  retrospectively  to  the  date 
of  the  bond  itself ;  and  that  the  plaintiff  was 
only  entitled  to  a  reasonable  compe.nsation  for 
the  defendant's  breach  of  the  contract  relating 
to  the  payment  of  interest.  Bansidhar  v.  Bu 
Alt  Khan  (I.  L.  R.  2  All.  260)  followed.  Mackin- 
tosh v.  Wingrove  (I.  L.  R.  4  Cal.  137 ;  2  Cal. 
Rep.  433)  dissented  from.    Kharag  Singh   v. 

Bhola  Nath I.  L.Bep.  4  All.  8,  1881. 

Stuart,  C.J.,  and  Straight,  J. 

3a. Penalty— Act  IX.  of  1872,  $   74.] 

The  defendant  executed  a  document  promising 
to  repay  the  sum  of  Rs.  10  borrowed  from  the 
plaiutiff,  within  15  days  from  the  date  of  the 
document,  and  binding  himself,  in  case  of  fail- 
ure  to  pay  within  such  time,  to  pay  interest  at 
the  rate  of  i  anna  per  rupee  per  diem  from  the 
date  of  the  document. 

The  plaintiff  admitted  in  his  evidence  that 
he  bad  demanded  the  above  rate  of  interest  in 
order  to  secure  the  payment  being  made  in 
time : — 

Held,  that  the  agreement  relating  to  interest 
was  of  &  penal  character,  and  could  not  be  en- 
forced, but  that  the  plaintiff  was  entitled  to 
interest  at  the  current  rate. 

Innes,  J.,  doubted  whether  f  74  of  the  Contract 
Act  IX.  of  1872  applied  to  the  case.  Vvthi- 
UNQA  Mudali  v.  Ravana  Sundarappayyar. 


TNTlSREBT'-contd, 

I.  It.  Kep.  6  Mad.  167,  1889.     Innes  and 

Kindersley,  JJ. 

8b. Penalty — Higher  Rate  of  Interest 

from  Date  of  Bond  in  Case  of  Default— Act  IX, 
of  1872,  $  74.]  Where  a  bond  contains  a  stipu- 
lation that  on  failure  to  pay  the  principal  sum 
and  interest  at  a  certain  rate  on  a  day  fixed, 
interest  at  a  higher  rate  from  the  date  of  the 
bond  shall  become  payable,  the  stipulation  for 
such  higher  rate  of  interest  must  be  construed  as 
a  penal  clause.  Muthura  Pbrsad  Singh  v, 
LuGGUN  K00ER...I.  L.  Bep.  9  Cal.  615, 1883. 
Wilson  and  Field,  JJ. 

8c. Penalty-^Higher  Rate  from  Date 

of  Default,']  But  where  the  stipulation  is,  that 
on  failure  to  pay  principal  and  interest  on  the  due 
date,  a  higher  rate  of  interest  shall  thenceforth 
become  payable,  such  a  stipulation  is  not  in  the 
nature  of  a  penalty,  but  the  enhanced  rate  of 
interest  may,  in  case  of  default  in  payment  on 
the  due  date,  be  recovered.  Mackintosh  v.  Hunt, 
(L  L.  R.  2  Cal.  202)  followed.  Mackintosh  v. 
Crow... I.  L.  Bep.  9  Cal.  689,1888.  Garth, 
C.J.,  and  Wilson,  J. 
Grish  Chundra  Guha  v.  Gour 

Chunder  Das 12  CaL 

Bep.  161. 


4.  —  Construction  of  Decree  —  Tender.] 
A  decree  directed  accounts  to  be  taken  of  what 
was  due  for  principal  and  interest  under  a  mort- 
gage, such  interest  to  be  allowed  "  up  to  the 
time  of  payment  hereinafter  mentioned,  or  until  6 
months  from  the  date  of  the  decree  "  whichever 
should  first  happen  ;  and  further  directed  the 
plaintiff  to  pay  what  should  be  reported  due  for 
principal  and  interest  up  to  the  date  of  payment, 
and  costs  with  interest  at  6  per  cent,  from  the 
date  of  taxation  until  payment,  within  6  months 
after  the  Registrar  should  make  his  report. 
The  plaintiff  tendered  a  sum  sufficient  to  cover 
principal  and  interest  due,  but  insufficient  to 
cover  costs  at  a  time  prior  to  the  drawing  up  of 
the  Registrar's  report : — 

Held,  that  the  words  "  up  to  the  thne  of  pay- 
ment hereinafter  mentioned,"  referred  to  a 
time  after  the  Registrar  had  made  his  report, 
because  the  sum  to  be  paid  was  a  sum  reported 
to  be  due  by  the  Registrar,  and  that,  therefore, 
a  tender  made  before  the  Registrar's  report  was 
given  was  not  a  sufficient  tender  to  stop  interest 
from  the  date  of  the  tender.    The  Aominis- 
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INTEBEST— r^n/ef. 

trator-Gbnbral  of  Bengal  v.  Mirza  Ahmed 

BEGG...I.  Ii.  Rep.  9  Cal.  88, 1882.    Garth, 

C.J.,  and  Cunningham^  }• 

5, Compound — Construction  of  Bond — 

Hindu  Law — Dam  Dupat — Interest  in  Excess  of 
Principal— Act  XXVIII.  of  1855.]  The  defen- 
dant  executed  a  bond  for  Rs.  19,000,  "  bearing 
interest  at  the  rate  of  Re.  1-5  percent,  per 
mensem  from  the  date  of  the  bond  up  to  the 
date  of  pajrment ;"  and  the  bond  provided  that 
the  obligor  should  pay  the  interest  on  the  said 
sum  every  year,  and  the  principal  in  one  lump- 
sum in  Magh  1286,  F.  S. ;  that  he  should  pay  off 
the  interest  for  each  year  after  adjustment; 
that  out  of  the  amount  paid  in  a  year,  at  first 
the  interest  found  due  on  adjustment  of  the 
account  for  the  year  should  be  deducted,  and  if 
there  remained  any  surplus,  it  should  be  set-off 
against  the  principal,  and  that  the  obligor 
should  not  claim  any  interest  on  the  amount 
thus  paid ;  and  that  he  should  pay  interest  at 
the  said  rate  until  payment  on  the  entire  sum 
found  to  be  due  after  adjustment  of  the  account 
for  a  year  :— 

Held  J  that  according  to  the  true  construction 
of  the  bond,  the  accounts  were  to  be  made  up  at 
the  end  of  each  year,  and  that  whatever  remain* 
ed  due  should  be  treated  as  principal,  and  bear 
interest  at  the  stipulated  rate  of  Re.  1-5  per 
cent,  per  mensem. 

Since  the  passing  of  Act  XXVIII.  of  1855,  a 
Hindu  may,  in  the  Mofussil  of  the  Presidencies 
of  Bengal  and  Madras,  and  the  N.-W.  P.  claim 
from  another  Hindu  interest  in  excess  of  prin- 
cipal. 

The  rule  of  law  disallowing  interest  in  excess 
of  principal  was  in  force  in  those  Provinces,  not 
as  a  rule  of  Hindu  law,  but  as  a  statutory  rule 
introduced  by  the  Regulations,  and  embracing  all 
persons  contracting  in   the  Mofussil.    Suriya 

Narain  Singh  v.  Girdharry  Lall I.  L. 

Bep.  9  CaL  825 ;  12  CaL  Rep.  400,  1883. 
Prinsep  and  (yKinealy,  J  J. 

6. Penalty  —  Hindu  Law  —  Interest 

Exceeding  Principal-^Act  XXVIIL  of  1855,  S  2.] 
An  agreement  to  repay  a  loan  with  interest  at 
15  per  cent,  per  annum  on  a -certain  date,  and 
in  default  to  pay  interest  at  the  rate  of  18  per 
cent,  per  annum  from  such  date  until  payment,  is 
not  in  the  nature  of  a  penalty  and  cannot  be  re- 
lieved against. 


I  INTEREST— c<>n^. 

Since  Act  XXVIII.  of  1855,  in  suit  between 
Hindus  in  the  Mofussil  of  the  Bengal  Presidency, 
interest  in  excess  of  the  principal  may  be 
awarded.  Hbt  Narain  Singh  «.  Ram  Dein 
SiNGH.L  L.  Rep.  9  Cal.  871,  1883  ;  18 
Cal.  Rep.  690,  1883.    Mitter  and   Wilkin- 

son,  JJ. 

INTEREST    CREATED    IN    HOCOV- 
ABLE  PROPERTY. 

Computation  of  Value  of. 

See  Registration.  17. 18. 18a.  18b. 

Kattamuri  v.   Pad  ALU I.  Ii. 

Rep.  6  Mad.  119. 

Sadogapa  v.  D0RA8AMI L  Ii. 

Rep.  5  Mad.  214. 

Habib-ulla  V,  Nakched...!.  L. 

Rep.  5  AIL  447. 

Tiyageraja  v.  Ramanujan...L  L. 

Rep.  6  Mad.  4d8. 

INTEREST    IN    IMMOVABLE     PRO- 
PERTY. 

Easement  is. 

See  Easement.  4. 

Sri  Raja  Verichbrla  v.  Sri  Raja  ' 

Satrachbrla I.  Ii.  Rep.  6 

Mad.  253. 

—  Hindu  Law,  Application  of,  to  Ascertain 

What  is. 
See  Limitation.  13. 

Collector  op  Thana  v,  Hari. 
L  L.  Rep.  6  Bom.  649. 

INTEREST  IN  LAND. 
5^e  Jalkar.  1. 

David  v.  Grish  Chunder...L  L. 
Rep.  9  CaL  188. 

INTERLOCUTORY  ORDER. 

Appeal. 

See  Appeal— Civil.  4. 

Aben  Sha  v.  Cassirao L  L. 

Rep.  6  Bom.  260. 

INTERLOCXTTORT     PR0CEEDINO8-- 
COSTS  OF. 

—  Order  Disposing   of  —  Not    Affected   by 
Order  for  Costs  of  Suit  generally. 
5^eCoste.5. 

Radha  Pershad  «.  Ram  Purmss- 
war...  L.  R.  10  L  a.  113. 
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IKTEBVBKOB  IH  DIVORCB  ST7IT. 

Who  may  be. 

5^^  Divorce.  1. 

King  v.  King I.  L.  Bep.  6 

Bom.  416. 

nrXBBVENOB  IN  BBNT  BXJIT. 

See  Landlord  and  Tenant.  48. 
Madho  v.  Ambar...L  L.  Bep.  5 
AU.  503. 
^-^  Appeal  by. 

See  Appeal— CiviL  14. 

KisHNA  V.  HiNGU...!.  L.  Bep.  4 
All.  237. 

IHTBBVBNOB  IN  BENT  SUIT  WHEN 
BOUND   BY   DECISION   AS    TO 
TITLE. 
See  Bee  Judicata.  31.  33. 

LoDA!  V.   Kally    Dass L  L. 

Bep.  8  Cal.  238. 

Mahomed  v.  Beer  Chunobr... 

L  L.  Bep.  8  Cal.  470. 

INTEBVENOB  IN  SUIT   IN  MOFUS- 
8IL  SMALL  CAUSE  COUBT. 

Determination  of  Title  of. 

See  Small  Cause  Court—  Moftiseil. 
14. 

Akbar  Ali  v.  Jezuddin L  L. 

Bep.  8  Cal.  399. 

Intestate. 

Sale  in  Execution  of  Decree  against  Some 

of  Heirs  in  Possession  of  Estate  of. 
See  Administrator,  Title  of.  1. 
SuKH  Nandan  v.  Rennick  ..I.  L. 
Bep.  4  All.  192. 
IBBEQULABITY     AT      EXECX7TI0N 
SALE. 

—  Material — Omission  to  Affix  Copy  of  Sale 

Notification  in  Collector's  Office. 
See  Sale  in  Execution  of  Decree.  8. 
Bandy  v.  Madhub...L  L.  Bep.  8 
Cal.  932. 

—  Material — Omission   to    File   Affidavit   of 

Search  for  Incumbrances. 
SeeBAle  in  Execution  of  Decree.  8. 
Bandy  v,  Maohub...I.  L.  Bep.  8 
Cal.  932. 
Material— Omission  to  Publish  Sale  Pro- 
clamation   in    Villa^    where     Property 
Situate. 
See  Sale  in  Execution  of  Decree.  9b . 
BbbpunChunderv.  Purreshnath. 
I.  L.  Bep.  9  Cal.  98. 
87 


IBBEQULABITY     AT      EXECUTION 

'BALE'-conid. 

Omission  to  Specify  Amount  of  Govern- 
ment Revenue  in  Sale  Proclamation. 
See  Sale  in  Execution  of  Decree. 
9.  9a. 
MoHABiRv.  Olpherts.,....9  Cal. 
Bep.  134. 

Olpherts  v.  Mohabir L.  B« 

10  It  A.  25, 
ISSUE. 

Not  Necessary  for  Decision  of  Case — Ex- 
pression of  Opinion  on. 
5^^  Bes  Judicata.  10. 

Devarakonda  v.  Devarakonda... 
LL.  Bep.  4  Mad.  184. 

Omission  or  Refusal  to  Decide. 

See  Bes  Judicata.  8.  9.  9a. 

Ananda  v.  PALIYIL...I.  L.  Bep. 

5  Mad.  9. 

Thylia  Kandi  w.Thylia  Kandi. 

L  L.  Bep.  4  Mad.  308. 

Chundbr  Coomar   v.    Sib    Sun- 

DARI...I.  L.  Bep.  8  Cal.  631. 

JAGHIB. 

5^Qhatwali  Tenure.  1. 

Rajah   Nilmoni  v.  Bakranath* 
L.  B.  9  I.  A.  104 ;  L  L. 
Bep.  9  Cal.  187. 
5^  Onus  Probandi.  0. 

Thakur  Dayal  v.  Ram  Narain. 
I.  L.  Bep.  8  Cal.  876. 
See  Saranjan.  1. 

Ramchandra  v.  Venkatrac.I. 
L.  Bep.  6  Bom.  598* 

JALKAB. 

Right  of  Occupancy  in. 

5^tf  Estoppel.  10. 

GOUR  HURI   V.    AMIRUKNISSA...11 

Cal.  Bep.  9. 

1, Tenure —  Interest  in  Land  —  Beng. 

Act  X,  of  iSjl—Beng.  Act  If.  of  1877,  $$  5,  9— 
Patni  of  Jalkar^  Public  Work  Cess  in  respect  of] 
A  jalkar  does  not  necessarily  imply  any  right  in 
the  soil,  nor  is  it  an  '*  interest  in  land  "  within 
the  meaning  of  the  definition  in  the  District 
Road  Cess  Act,  Bengal  Act  X.  of  1871,  land 
being  defined  to  mean  land  which  is  cultivated,* 
uncultivated,  or  covered  with  water,  and  a  patni 
of  a  jalkar  is  not  a  tenure  within  the  meaning 
of  the  Act ;  public  work  cess  cannot,  therefore. 
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be  recovered  by  the  proprietor  of  a  Satr  mehal, 

or  jalkar,    from  the  holder  of  such  a  patni. 

David  v.  Grish  Chunder  Guha...L  L.  Bep. 

9   Cal.  188;   11  Cal.  Bep.   306,   1882. 

McDonnell  and  Field,  JJ. 

S.  C.  under  B60  Judicata.  30,  and 

Small  Cause  Ckmxt— HofussiL 

18. 

JOnroSB  OF  CHABGES. 

See  Procedure  —  Criminal.   18  to 

13d. 
S^Talae  Evidence.  1. 

Empress  v.  Niaz  Ali I.  L. 

B^.5AU.17. 
JOINDEB  OF  PABTIE8. 

See  Procedure— CiviL  6.  6a. 

A^YDI  ANADA  YYAN  V.  SiTARAMAYVAN. 

L  L.  Bep.  61[ad.  62. 

BUOOREB  Doss  V.    HOARE,    MiL- 

LER  &  Co I.  L.  Bep.  8 

CaL  170. 

JOINBBB   OF   PXMNTIFFS    AFTEB 
DEGBEE. 
See  Parties  to  Suit.  14. 

LiNGAMMA     1*.     ChINNA      VbNKA- 

TAUMAL I.  L.  Bep.  6 

Mad.  227. 
JOINT  CONTBACT. 

By  Husband  and  Wife— Wife's  Liability- 
Hindu  Law. 
See  Sindu  Law  —  HusbaxMl  and 
Wife.  2. 
Narotam  v.  Nanka...!.  Ii.  Bep. 
6  Bom.  478, 

—  Limftatidn — Added  Party. 

See  Limitation.  72. 

Habib-ul-lah    v.   Achaibar...!. 
L.  Bep.  4  AIL  146. 

JOINT  CONTBACTOBS. 

—  Judgment  against  One  of  Several. 

5^  Hindu  Law  —  Alienation  of 
Ancestral  Property.  13. 16. 

Gurusami  v.  Samurti L  L. 

Bep.  6  Mad.  87. 

Chockalinga   v.  Subbarava...L 

L.  nep.  6  Mad.  133. 

JOIHT-CBEDITOBS. 

.—  Limitation  to  Suit  by  Minor,  One  of. 
See  Limitation.  67. 

SuRju  V.  KHWAHISH...L  L.  Bep. 
4  AIL  612. 


JOINT  DEBT,  SXriT  FOB. 

—  Parties. 

5^^  Parties  to  Suit.  11. 

Kaudas  v.  NATHU...I.  L.  Bep. 
7  Bom.  217. 


JOINT  DECBEE. 


■  Limi- 


Application  for  Partial  Execution  • 

tation. 
See  limitation.  80.  81.  31a. 

PONNAMPILATH  «.  PONNAMPILATH. 

1.  L.  Bep.  3  Mad.  79.  . 

Collector  of  Shahjehanpur  v. 

SuRjAN...!.  L.  Bep.  4  AIL 

72. 

MoHUN    Chunder   «.    Mohesh 

Chunder L  L.  Bep.  9 

CaL  668. 

—  Execution  of — Merger  —  Judgment-Debtor 

Inheriting  from  Joint  Decree-holder. 
5^tf  Execution  of  Decree.  28. 

Banarsi  V,    Maharani I   L. 

Bep.  6  All.  27. 

—  Execution  of  —  Purchase  by   Judgment- 

Debtor  from  One  Judgment  Creditor. 
See  Execution  <^  Decree.  81. 

Hurrjsh  Chunder  v.  Kali  Sun- 
DARI...L.  B.  10  L  A.  4. 

'— —  Limitation  for  Execution  ci» 

See  Limitation.  80.  31.  81a. 

PONNAMPILATH  V.    PONNAUPILATH. 

L  L.  Bep.  3  Mad.  79. 

Collector  of  Shahjehanpur  «. 

SuRjAN L  L.  Bep.  4 

AIL  72. 
MoHUN     Chunder   v.    Mohesh 

Chunder I.  L.  Bep.  9 

CaL  668. 

— —  Payment  of — Erroneously  made,  to  Save 
Sale  in  Execution — Contribution. 
5^  Contribution.  8. 

FuTTEH  Aliv.  GUNGARAM...L    L« 

Bep.  8  Cal.  118* 

JOINT  DECBEE-HOLDEBS. 

—  Payment  out  of  Court  to  One  of  Several- 

Certified  by  him.  Effect  of. 
See  Execution  of  Decree.  44. 

7ARRUCK  Chunder  v.  Divendrd. 

I.  L.  Bep.  9  CaL  881 ;  12 

Cal.  Bep.  666* 
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JOINT  LESSOBS. 

— —  Suit  by  One  of  Several— for  his  Share  of 
Rent. 
See  Co-Sharers  of  Land.  1. 

Manohar  «.  MAUZUR...L  L.  Bep. 
6  AU.  40. 

jonrr  xobtgaoe. 

—  Contribution. 

See  Contribution.  2. 

Panoham  v.  ALI...I.  li.  Bep.  4 
All.  58. 

Redemption  by  One  of  thejoint  Mortgagors. 

See  Jurisdiction.  37. 

Bahadur  if,  Na/wab  Jan......L  L. 

Bep.  8  All.  882. 

JOINT  MOBTGAGEEa 

Suits  by  Several — Separately. 

See  Xortgage.  48. 

SiDH  CiOPAX.9.  AjUDHtA I.   L.. 

Bep.  G  An.  892. 

JOINT  OWNEBS  OF  LAND. 
See  Co-Sharers  of  Land. 

JOINT  TENANTS. 

See  Co-Sharers  of  Land» 

—  Admission  by  One  of  Several. 

See  Adxnission.  1. 

Chundereshwar  V.  CuuNi.  9  CaL 
Bep.  859. 

JOINT  TENANTS. 

•  Forfeiture  by  One  of. 

5^  Landlord  and  Tenant.  85. 
Dassorathy  v.  Ram  Krishna. ..I. 
Ii.Bep.  9CaL526. 

JOINT  T0BT-FEAS0B8. 

-—  Contribution.. 

See  Mesne  Profits.  8. 

Krishna.  9*  Kunjo,..9  CaL  B^. 

1. 
JOINT  TBIAL. 

See  Procedure— Criminal.  11. 12. 

PuLisANKLv.  Queen. ..I.  L.Bep. 

6  Had.  20. 

Empress V.  Anant...I.  L.  Bep.  4 

All.  298. 

— —  False  Evidence. 

See  False  Evidence.  1. 2. 

Empress  x-   Niaz  Ali L    L. 

Bep.  5  AIL  17. 

KoTHA  V.  Queen  .,L  L.  Bep.  6 

lCad.252. 


«  JXTBOMENT." 

See  Execution  of  Decree.  81. 

liuRRiSH  Ch under  V.  Kali  Sun^ 
DARi L.  B.  10  L  A.  4. 

JUDGMENT  IN  AOCOBDANCE  WITH 
AWABD. 

— -  Appeal 

See  i^peal— Civfl  6.  6a.  6b.  45. 

MiCHAItAYA  GURUVU  V,  SadASIVA 

Parama    Guruvu I.    I*. 

Bep.  8  Mad.  59, 1880. 

MONXI  PREMJI  Set  i^.jMALIYAKEL 
KoYASSANKoVA  HAJI...I.  I*. 

Bep.  8  Mad.  59,  1880. 

Bhagirath  v.  Ram  Ghulam...I. 

L.  Bep.  4  AIL  288,  1882. 

RUGHOOBUR       DyAL      V.       MaINA 

K00ER...I2  CaL  Bep.  564^ 
1888; 
5^r  Arbitration.  12.  18. 

Debundra  Nath  Shaw  v.  Aubhoy 

Churn  BAGCHr...L  L.  Bep. 

O^CaL  905, 1888 ;  12  CaL 

Bep.  525.. 

PUGAROIN.  RaVUTAN  V.    MoiDINSA 

Ravutan L  L.  Bep.  6 

Mad.  414, 1888. 
5^f  Jurisdiction.  24a. 

Empress  V.  Maganlal I.  L. 

Bep.  6  Bom.  622^1882. 

JUDGMENT  IN  ACCOBDANCE  WITH^ 
AWABD  FILED. 

Limitation  for  Application  for. 

5eff  lamitation.  127.. 

ISHWARDAS    V.    DoSIBAr. I.    L, 

Bep.  7  Bom.  316.. 

JUDCWENT  OP  COUBT  OP   NATIVE. 
STATE,  SUPT  ON. 
See  Bight  to  Site.  12. 

BUA VANISH ANKAR  V.PURSADRI... I, 

L.  Bep.  6  Bom.  292. 
See  Small  Cause  Court— MofussiL 
15. 

KRISHNAN,  V,    KOCHERI L  L. 

Bep.  6  Mad.  191. 

JUDGMENT,  VOBM  AND  CONTENTS 
OF. 

See  Civil  Procedure  Code,  Act  X 
ofl877,§574.  1. 
Srikant  V,  HUR1...II  Cal.  Bep.. 
181. 
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JUDGMENT  IN  BEX. 

See  Bes  Judicata.  14. 

Ahmbdbhoy  v.  Vulleebhoy...!. 
L.  Bep.  6  Bom.  703. 

JUDGMENT  INTEB  FABTE8. 

•—  Evidence. 

See  Evidence.  26. 

Parbutty  v.  Purno  Chundbr...!. 
L.  Bep.  9  Oal.  686. 

JXTDGMENT  NOT  INTEB  PABTES. 

—  Evidence. 

See  Evidence.  8.  8a. 

Sri    Raja    Vbricherla   v.    Sri 

Raja  Satracherla I.  L. 

Bep.  6  Mad.  253. 
HiRA  Lal  v.  H1LL...II  CaLBep. 
628. 
JUDGMENT,  SUIT  ON. 
— -—  Decree  Barred  by  Limitation. 
iS^^  Bight  to  Sue.  2. 

Fakirapa  V,  Pandurangapa...I. 
I<.Bep.  6  Bom.  7. 

•        Foreign  Judgnoent. 

See  Bight  to  Sue.  12. 12a. 

Bhavanishankar  v.    Pursadri. 
I.  L.  Bep.  6  Bom.  292. 

LaKSHMANANv.  KARUPPAN...I.  I4. 

Bep.  6  Mad.  273. 

—  Small  Cause  Court,  Decree  of. 

See  Bight  to  Sue.  2. 

Fakirapa  v.  Pandurangapa...I. 
L.  Bep.  6  Bom.  7. 

JT7DGMENT    DEBT,    ATTACHMENT 
OF. 
See  Execution  of  Decree.  63. 

TiRUVBNOADA  «.  VYTHILINGA...L 

li.  Bep.  6  Mad.  418. 

JUDICIAL   COMMISSIONEB  OF  MY. 
SOKE. 

—  Jurisdiction  of  —  Over  European  British 

Subjects. 
5#^  Jurisdiction.  81. 

Ward  v.  Queen I.  L.  Bep.  6 

Mad.  33. 

JXTDICIAL  DISCBETION. 

1. Revision.l     Where  the  law  leaves  a 

matter  within  the  discretion  of  a  Court,  and  the 
Court,  after  proper  enquiry  and  due  considera- 
tion, has  exercised  the  discretion  in  a  sound 
and  reasonable  manner,  the  High  Court  will  not 


JUDICIAL  DISCBETION— i:<m^il. 

interfere  with  the  conclusion  arrived  at,  even 
though  it  would  itself  have  arrived  at  a  different 
conclusion. 

Therefore,  where  a  District  Judge,  after  due 
enquiry,  refused  to  admit  an  appeal  after  the 
time  prescribed  by  the  Limitation  Act,  the  High 
Court    refused    to    interfere.       Ranchodji     v, 

Lallu L  L.  Bep.  6  Bom.  304, 1882. 

Kembtdl  and  Pinkey,  JJ. 

8. Pleader^  Neglect  of.'}     Neglect  on 

the  part  of  a  pleader  should  not  be  visited  on  aa 
innocent  client  when  it  is  within  the  power  of 
the  Court  to  mitigate  the  result  by  the  exercise 
of  a  little  indulgence. 

A  case  having  been  fixed  for  hearing  at  a 
particular  time  the  defendant's  pleader  was  un- 
able to  attend  by  reason  of  the  sickness  of  a 
friend.  The  plaintiff's  pleader  was  willing  that 
the  case  should  be  postponed,  but  the  Judge 
insisted  on  the  case  being  proceeded  with 
ex-parte : — 

Held,  that  he  had  failed  to  exercise  a  judicial 
discretion,  and  the  decision  was  set  aside  and  the 
case  remitted.  Achumbit  Jha  v.  Bibi  Jewun. 
11  CaL  Bep.  11,  1882.    Pnnsep  and  Bese,  JJ, 

JUDICIAL  PBOCEEDING. 
See  Bail.  1. 

Manikam  v.  The  Queen. ..I.  Ii. 
Bep.  6  Mad.  68* 
See  Procedure— Criminal.  28. 

Bradley  v.  Jameson... I.  L.  Bep. 
8  CaL  680. 

JUMMA  WA8IL  BAKI  FAPEBS. 

See  Evidence.  33. 

SURNOMOYI  V.  JOHUR 10    Cal. 

Bep.  545. 

JUNGLE  OB  BUBMEBQED  LAND. 

Possession — User. 

See  Limitation.  129. 129a. 

Mahomed  Ali  v.  Khaja  Abdul... 

L  L.  Bep.  9  CaL  744. 

MoHiNY  V.  Krishnc.L  L.  Bep. 

9  CaL  802;  12  CaL  Bep. 

337. 

JUBISDICTION. 

Act  of  State. 

See  Jurisdiction.  3.  4.  4a. 

»—  Attachment — Mortgagee,  Cliaim  by. 
See  Jurisdiction.  10. 11.  12. 


Digitized  by 


Google 


(  ««  ) 


DIGEST  OF  CASES. 


(     W    ) 


JVBJSDlCnOlSl^contd. 

-^— ^  Bench  of  Magistrates. 

Sf^  JuriBdiction.  86. 

—  Bom.  Act  III.  of  1874,  $  10. 

See  JuriadictioxL  1. 

—  Breach  of  Contract— No  Place  fixed  for 

Performance. 
See  Jurisdiction.  6.  6.  7.  7a. 

'  Carrying  on  Business  by  Agent. 
See  Jurisdiction.  14. 

Caste  Question. 

See  Jurisdiction.  29. 

—  Cause  of  Action — Place  of  Performance  of 

Contract  not  Specified. 
See  Jurisdiction.  5.  6.  7.  7a. 

—  Charitable  Inam   Lands,    Resumption    of 

Suit  to  Contest. 
See  Jurisdiction.  49. 

—  of  Civil  Courts  to  Compel  Revenue  Autho- 

rities to  grant  Patta  to  Nlirasidar. 
See  Abandonment  by  Mirasidar.  1. 

SUBBARAVA  V,  SUB-COLLECTOR...I. 

L.  Bep.  6  Mad.  808. 

—  of  Civil  and  Revenue  Courts. 

See  Declaratory  Decree.  7. 

Jagat  Shobun  v.  B1NAUD...I.  L. 
Bep.  9  CaL  925. 
See  Partition.  1. 

Abhai   Pandey  v.  Bhagwan...L 
Is.  Bep.  8  All.  818. 

—  of  Civil  and  Revenue  Courts — Arrears  of, 

Revenue  Paid  by  Lambardar. 
See  Jurisdiction.  15. 

—  of  Civil  and  Revenue  Courts— Co-Sharer 

of   Land    in    whose   Mehal  assigned  on 
Partition,  Sir  Land  of  Another  Included, 
Suit  by,  for  Use  and  Occupation. 
See  Jurisdiction.  88. 

—  of  Civil  and   Revenue  Courts  —  Damages 

for  Use  and  Occupation  against  Ex-Pro- 
prietary Tenant. 
See  Jurisdiction.  88. 

— -  of  Civil  and  Revenue  Courts — Declaration 
of  Title  to  Possession  of  Land  held  under 
Pottah  from  Government. 
See  Jurisdiction.  44. 

— ^  of  Civil  and  Revenue   Courts — Injunction 
to  Restrain  Ejectment. 
See  Jurisdiction.  46. 
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— —  of  Civil  and  Revenue  Courts  —  Suit  by 
Heirs    of    Deceased  Co-Sharer    against 
Heirs  of  Deceased  Lambardar  for  Share 
of  Profits. 
See  Jurisdiction.  47. 

—  Compensation  for  Land  Taken  for   Publig 

Purposes,  Suit  for. 
Sp^  Jurisdiction.  48. 

—  Contempt  of  Court. 

See  the  Cases   under  Contempt   of 

Court. 
See  Jurisdiction.  2. 

Contempt  of  Court — False  Evidence. 

See  Procedure— CriminaL  15. 

Sundriah  v.  Queen... I.  L.  Bep. 
8  Mad.  254; 

Contract  by  Government  to  Grant  Proprie- 
tary Interest  in  Land. 
5^^  Jurisdiction.  4a. 
"  Damages  on  Account  of  Rent,"  Suit  for. 

See  Small  Cause  Court— HofiissiL 
2. 

Kalidas  V.  Vallabhdas L  L* 

Bep.  6  Bom.  79. 

—  Declaration  of  Right  to  Officiate  as  PateL 

See  Bight  to  Sue.  6.  7. 8. 

VaSUDEV  V,  RAMCHANDRA...L  L. 

Bep.  6  Bom.  129. 

Ganpatrav  tr.  Rangrav Ibidt 

188. 

Gaudapa  v.    Shivbasangavda... 
Ibid.  188. 

—  Dissolution  of  Partnership. 

5^^  Jurisdiction.  23.  24.  24a. 

of  District  Munsiff. 

See  Jurisdiction.  22. 

—  Ejectment — Mofussil  Small  Cause  Court. 

See  Small  Cause  Court— MofiissiL 
2. 

Kaudasv.  Vallabhdas I.  L. 

Bep.  6  Bom.  79. 

European  British  Subject. 

See  Jurisdiction.  81.  82. 

•— ^  Foreign  Judgment. 

See  Bes  Judicata.  6. 

HiNDE  &  Co.  V.  P0NNATH...I.   L. 

Bep,  4  Mad.  859. 
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—  Foreign  Territory,  Offence  Committed  in. 

See  Jurisdiction.  25.  26.  26a.  27. 

of  High  Court 

See  the  Index  heading  Jurisdiction 
of  High  Court. 

— -  Independent  Sovereign,  Suit  against. 
See  Jurisdiction.  41.  41a. 

—  of  Judicial  Commissioner  of  Mysore  over 

European  British  Subjects. 
See  Jurisdiction.  31. 

Kamavan,  Suit  to  Remove— Valuation. 

See  Jurisdiction.  9. 

— — *  of  Mamlutdar. 

See  Jurisdiction.  45. 

—  of  Mofussil  Small  Cause  Court 

See  the  Index  heading  Jurisdiction 
Of  Xofassil  Small  Cause 
Court. 

Mortgage  by  Agriculturist,  Suit  to   Re- 
deem. 
See  Jurisdiction.  50. 

—  Mortgage,  Redemption  of,  Valuation    of 

Suit  for. 
See  Jurisdiction.  50. 

'         Mortgagee,  Claim    by,    to    Property    At- 
tached. 
See  Jurisdiction.  10. 11. 12. 

—  Objection  to — Not  Taken  in  Courts  Below. 

See  Practice— Civil.  6a. 

Sri  Maniyam  v.  Sri   Maniyam. 
I.  L.  Bep.  6  Mad.  88. 
See  Small  Cause  Court  —Presiden- 
cy Town.  2. 
Chundeb  Churn  v.   Eduljeb...! 
Ii.  Bep.  8  Cal.  678. 

—  Offence  Committed  in  Foreign  Territory. 

5eff  Jurisdiction.  25.  26.  26a.  27 

■         Offence  Committed  on  High  Seas. 
5^^  Jurisdiction.  27. 

—  Offence  Committed  in  Mohurbunj. 

See  Jurisdiction.  26.  26a. 

— ^  Partnership,  Suit  to  Wind  Up. 

See  Jurisdiction.  23.  24.  24a. 

—  Part-Owner  of  Ship,  Suit  by.  Against  Ship's 

Husband  for  Share. 
&«  Jurisdiction.  24. 


JUBISDICTION-<«^<^ 

—•Pension  or  Grant  of  Money  or  Land  Re-- 
venue.  Suit  in  respect  of. 
See  Jurisdiction.  16. 17. 

^—  Promissory  Note  madb  in  One  District  and 
Payable  in  Another. 
See  Jurisdiction.  7. 

ReUgiofi,  Matters  oi. 

See  Bight  to  Sue.  14.  20.  20a. 

SUBBARAYA  V.  ChBLLAPA« I.  1^. 

Bep.  4  Mad.  815. 

Krishnasami  v.  Krishnahachar- 

TAR I.  L.  Bep.  5  Xad. 

818. 

Vbngamuthv  v.  Pandbveswara. 

I.  Ii.  Bep.  6  Mad.  151. 

Resumption  of  Charitable  Inam  Lands,  Suit 

to  Contest. 
See  Jurisdiction.  49. 

'. of  Revenue  Court — Surety  foe  Rent,  Suit 

Against. 
See  Jurisdiction.  89. 

Bhugwan  Vir  Manioc I.  Ii. 

Bep.  9  CaL  888. 

Revocation  of  Probate 

See  Probate.  8. 

HuRRo  LALL...L  Ifc  Bep.  8  CaL 
570. 

Salt  Duty  Levied  ia  Excess,  Suit  to  Re- 
cover. 
See  Jurisdiction.  8.  4. 

Sanction  to  Prosecute  by  District  Judge- 
Power  of  Same  Judge  to  try  as  Sessions 
Judge. 
See  Jurisdiction.  2. 

Sardar  for  Rank  and  Precedence^ 

See  Jurisdiction.  18. 

Sirpatilki  Haks,  Suit  for. 

See  Pensions  Act  XyTTT,  of  1871. 1. 

Naro  v.  Collbctor  of  Poona... 

X.  Ii.  Bep.  6  Som.  209. 

-^  Sovereign  Prince. 

See  Jurisdiction.  41. 41a. 

—  Subject-matter  in  Dispute — Attachment- 
Mortgagee,  Claim  by. 
See  Execution  of  Decree.  18. 

Vishnu  v.  Narsingrav I.  !•• 

Bep.  6  Bom.  584, 
See  Jurisdiction.  10. 11. 12. 
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—  Sobmission  to. 

5^^  Certificate  of  Administration* 
8. 

DbWAM    V,     PARUSMAN...12  Oal. 

Bep.  646. 

—  of  Subordinate  Judge — Complaint  against 

Village  Munsiff. 
See  Jurisdiction.  19. 

—  Suit  to  Establish  Right  to  make  Property 

Available  in  Execution  of  Decree,  Valua- 
tion of. 
See  Jurisdiction.  8. 

—  Tippcrah,  Maharajah  of. 

See  Jurisdiction.  41.  41a. 

—  Transfer  of— Between  Probate  and  Appli- 

cation to  Revoke. 
See  Probate.  8. 

HuRso  LALL...L  L.  Bep.  8  OaL 
570. 

' Transfer  of  Suit  Instituted  in  Court  Without 

See  Jurisdiction.  28.  dSa. 

^— —  Use  and    Occupation  —  Mofussil  Small 

Cause  Court 

See  Small  Cause  Court^Xofussil. 

2. 

Kalidas  v.  Vallabhdas...!.  L. 

Bep.  6  Bom.  79. 

—  Valuation  of  Appeal  Cor  Purposes  of. 

See  Jurisdiction.  19. 

—  Valuation  of  Claim  to  Property  Attached. 

5^  Jurisdiction.  10. 11. 12. 

— —  Valuation    of  Suit  by     Melkanamdar  to 
Enforce  Contract. 
See  Halabar  Law.  11a. 

MaRAKAR  v.    MUNHORUU...L  L. 

Bep.  6  BEad.  140. 

•—  Valuation  of  Suit  for  Purposes  of. 

5^  Jurisdiction.  8.  9.  10.  11.  12. 
18.  87. 

—  Valuation  of  Suit  for— and  for  Court-Fees. 

See  Court-Fees.  12. 

KiRTY  Churn  v.  Annath  Nath... 
L  L.  Bep.  8  OaL  757 

— -  Valuation  of  Suit  to  Redeem  a  Mortgage. 
See  Jurisdiction.  18.  48.  60. 

—  Valuation  of  Suit  to  Remove  Karnavan. 

S'^^  Jurisdiction.  9. 
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—  Valuation  of  Suit  to  Restore  Attachment 

See  Jurisdiction.  8. 

Valuation  of  Suit  to  Set  Aside  Adoption. 

See  Jurisdiction.  42. 

Vatan  Property,  Suit  to  Enforce  Mortgage 

against. 
See  Jurisdiction.  1. 

—  of  Village  Magistrates. 

See  Jurisdiction.  20.  21. 

1. Bom.  Act  III.  of  1874,  5   lO—Certi' 

ficaie  of  Collector —  Vatan  Property ^  Mortgage  of^ 
A  certificate  under  $  10  of  Bombay  Act  III.  of 
1874,  stating  that  a  vatan  had  been  assigned  to 
an  ofiiciator  as  his  remuneration,  and  granted  by 
the  Collector  to  save  the  vaian  from  attachment 
before  judgment  in  a  suit  to  enforce  a  mortgage 
of  the  vatan  property,  does  not  exclude  the 
jurisdiction  of  the  Civil  Court  to  make  a  decree 
in  the  suit,  though  that  decree  may  be  rendered 
inoperative  by  the  Collector  issuing  a  fresh  cer- 
tificate. Shiddeshvar  V,  Ramchandrarav... 
L  I4.  B^.  6  Bom.  468, 1882«    MelvUl  and 

KembaU,  JJ. 
S.  C.  under  Age  of  Xajority.  1. 
And  Estoppel.  1. 

2.  —  Act  X.  of  1872,  $  47S'-Contempt  of 
Court — Sanction  to  Prosecute  by  District  Judge 
— Power  of  Same  Judge  to  try  Offender  as 
Sessions  Judge."]  A  District  Judge  who  has,  on 
hearing  a  civil  appeal,  sanctioned  the  prosecution 
of  a  party  for  forgery,  is  not  debarred  by  ^  473  of 
the  Criminal  Procedure  Code,  Act  X.  of  18721 
from  trying  the  offender  in  his  capacity  as 
Sessions  Judge.  Empress  v.  Caspar  D'Silva... 
I.  L.  Bep.  6  Bom.  479,  1882.    Mehill  and 

Kemball,  JJ. 

8. Act  of  State  —  Salt  —  Excess  Duty 

Levied  by  Collector — Suit  to  Recover — Excise — In- 
crease  of  Duty  pending  Transit  —  Notification 
under  Tariff  Act  of  1875.]  In  1877  ^^^  plain- 
tiffs shipped  salt  from  Bombay  to  Malabar 
ports,  having  conformed  to  the  provisions  of  the 
Bombay  Salt  Act  of  1873,  and  paid  the  full  duty 
leviable  under  the  Indian  Tariff  Act  of  1875* 
By  a  notification  under  the  latter  Act,  the 
Governor-General  in  Council  had  exempted 
salt  which  had  paid  the  excise  duty  in  Bombay 
from  liability  to  pay  more  than  the  difference 
between  what  was  so  paid  and  the  import  duty 
under  the  Tariff  Act.    While  the  salt  was  in 
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coarse  of  transit  from  Bombay,  the  Salt  Act  of 
1877  was  passed,  which  raised  the  import  duty 
on  salt  above  the  duty  leviable  under  the  Tariff 
Act.  The  Collector  of  Malabar  levied  the  ex- 
cess from  the  plaintiffs,  in  the  belief  that  he 
was  authorized  to  do  so  by  law,  and  his  act 
was  adopted  by  the  Government : — 

Held,  that,  assuming  the  Collector's  act  to  be 
illegal,  the  High  Court  at  Madras  had  jurisdic- 
tion to  entertain  a  suit  against  the  Secretary  of 
State  for  India  in  Council  to  recover  it.  Nobin 
Chunder  Dey  v.  The  Secretary  of  State  for  India 
(I.  L.  R.  I  Cal.  u)  dissented  from.  But  held^ 
also,  that  the  payment  in  Bombay  was  not  a 
payment  of  import  duty  by  anticipation,  and 
that  the  plaintiffs  were  not  excused  by  the  noti- 
fication of  the  Governor-General  in  Council 
from  paying  the  amount  levied  by  the  Collector. 
Haw  Bhanji  v.  The   Secretary  of    State 

FOR  India  in  Council I.  L.  Bep*  4  Mad. 

844,  1879.    Innes,  J. 

S.  C.  under  Construction  of  Statute. 
1,  and  Principal  and  Agent.  1. 

4* Act  of  State—Salt  Duty  Levied  in 

Excess,  Suit  to  Recover."]  In  the  class  of  acts 
which  are  competent  to  the  Government  and  not 
to  any  private  person,  a  distinction  is  taken 
between  those  which  lie  outside  the  province  of 
Municipal  law,  and  those  which  fall  within  that 
law,  and  it  is  of  the  former  only  that  in  India 
the  Municipal  Courts  of  British  India  cannot 
take  cognizance. 

Acts  done  by  the  Government  in  the  exercise 
of  the  sovereign  powers  of  making  peace  and  war, 
and  of  concluding  treaties,  obviously  do  not  fall 
within  the  province  of  Municipal  law,  and 
though  in  the  administration  of  domestic  affairs 
the  Government  ordinarily  exercises  powers 
which  are  regulated  by  that  law,  yet  there  are 
cases  in  which  the  supreme  necessity  of  provid- 
ing for  the  public  safety  compels  the  Govern- 
ment to  acts  which  do  not  pretend  to  justify 
themselves  by  any  canon  of  Municipal  law. 
Acts  thus  done  in  the  exercise  of  sovereign 
powers,  but  which  do  not  profess  to  be  justified 
by  Municipal  law,  are  the  acts  of  State  of  which 
the  Municipal  Courts  are  not  authorized  to  take 
cognizance. 

But  where  the  act  which  is  the  ground  of  com- 
plaint is  an  act  which  professes  to  be  done  under 
the  sanction  of  Municipal  law,  and  in  the  exer 
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dse  of  the  powers  conferred  by  that  law,  the 
circumstance  that  it  is  an  act  done  by  the  sove- 
reign power,  or  by  the  deputy  of  that  power, 
does  not  oust  the  jurisdiction  of  the  Civil  Courts. 

The  Gvil  Courts  have  therefore  jurisdiction  to 
entertain  a  suit  against  the  Government  to  re- 
cover  an  alleged  excessive  duty  levied  from  them 
by  the  Collector  on  salt  imported  by  the  plaintiff. 
Nobin  Chunder  Dey  v.  The  Secretary  of  State 
(I.  L.  R.  I  Cal.  1 1)  dissented  from.  The  Secre- 
tary OF  State  for  India  in  Council  «.  Hari 

Bhanji L  L.  Rep.  6  Mad.  278, 1882. 

Turner,  C.J.,  and  M,  Ayyar,  J. 

4a. Act  of  State— Contract  by  Govern- 
ment to  Grant  Proprietary  Right  in  Land,J 
The  plaintiff,  alleging  that  the  Government  had 
granted  him  a  lease  of  certain  lands,  and  had 
agreed  to  confer  on  him  the  proprietary  right 
therein  on  the  fulfilment  of  certain  conditions 
by  him ;  that  he  had  fulfilled  those  conditions  ; 
but  that  the  Government  had  refused  to 
perform  their  promise,  and  had  granted  the 
proprietary  right  to  a  third  person,  sued  the 
Government  and  its  grantee  for  a  declaration 
that  he  was  entitled  to  the  proprietary  right  in, 
and  for  possession  of  the  land :  — 

Held  by  Spankie,  J.,  that  assuming  that  the 
Government  had  entered  into  the  agreement 
alleged,  it  had  done  so  when  exercising  the 
powers  which  cannot  lawfully  be  exercised 
except  by  a  Sovereign  or  private  individual 
delegated  by  a  Sovereign  to  exercise  them,  and 
that,  therefore,  no  suit  would  lie  because  for 
reasons  of  its  own  the  Government  refused  to 
continue  any  connection  with  the  plaintiff,  or 
to  confer  on  him  the  full  proprietary  right  in 
the  land.  P,  and  O,  S.  N.  Co.  v.  The  Secre- 
tary of  State  for  India  (Bourke  166)  and  Nobin 
Chunder  Dey  v.  The  Secretary  of  State  for  India 
(I.  L.  R.  I  Cal.  II)  followed. 

By  Stuart,  C.J.,  that  the  facts  showed  a  deal- 
ing  between  the  Government  and  the  plaintiff 
which  amounted  to  a  contract  which  could,  if 
necessary,  be  enforced.  There  was  nothing  in 
the  position  of  the  Government  in  the  matter 
which  required  the  exercise  of  Sovereign  rights. 
They  simply  treated  with  the  plaintiff  as  an 
owner,  and  it  would  have  been  perfectly  compe- 
tent for  them  as  such  owner,  to  have  transferred 
the  whole  of  their  rights  in  the  land  to  a  third 
party  absolutely,  who  would  not  thereby  acquire 
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Sovereign  or  any  other  rights  than  those  of  an 
ordinary  proprietor.  The  plaintiff's  suit,  how- 
ever, failed,  as  he  had  not  performed  the  con- 
ditions imposed  on  him.  Nobin  Chunder  Dey  v. 
The  Secretary  of  State  for  India  (I.  L.  R. 
I  Cal.  II)  distinguished.  Kishen  Chand  v. 
The  Secretary  of  State  for  India... .L  L. 
Bep.  8  AU.  829, 1891. 

6. Balance  of  Account  Current — Place 

of  Payment  not  Specified  —  Cause  of  Action  — 
Whole  Cause  of  Action."]  The  plaintiffs  made 
advances  to  the  defendant  at  British  Cochin  on 
goods  shipped  to  London  through  the  plaintiffs, 
the  defendant  agreeing  to  repay  on  demand  any 
deficiency  between  the  sale-proceeds  of  the  goods 
and  the  amounts  of  such  advances.  No  place  of 
payment  was  stipulated.  The  defendant  resid- 
ed and  carried  on  business  in  the  Native  State 
of  Cochin.  In  a  suit  to  recover  such  deficien- 
cies : — 

Held,  that  no  place  of  payment  having  been 
stipulated  for,  it  must  be  held  that  payment  was 
to  be  made  in  British  Cochin,  where  the  plain- 
tiffs traded,  and  where  the  advances  were  made, 
and  that  the  whole  cause  of  action  arose  in  Bri- 
tish Cochin.  Darragh  &  Co.  v.  Purshotum 
DEVJI...L  L.  Bep.  4  ICad.  872, 1882.  Tur- 
ner,  C.J.,  and  Kindersley,  J. 

6. Cause  of  Action — Breach  of  Contract 

for  Sale  and  Delivery  of  Goods — Place  of  Pay- 
ment not  named — Failure  to  Pay  —  Act  X,  of 
1877,^17.]  The  words  "  cause  of  action"  in 
$  17  of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
do  not  mean  the  **  whole  cause  of  action" ;  but 
for  the  purpose  of  giving  jurisdiction  to  a  Mo- 
fussil  Court  the  cause  of  action  may  be  deemed 
to  arise  at  the  place  where  the  performance 
ought  to  take  place  and  where  the  breach  arises. 
Thus,  where  the  plaintiff  and  defendant  entered 
into  an  agreement  in  the  Saran  district,  where 
the  defendant  resided  and  carried  on  business, 
by  which  the  plaintiff  agreed  to  sell  and  deliver 
to  the  defendant  at  that  place  certain  goods,  and 
the  defendant  promised  to  pay  for  such  goods 
on  delivery  "  by  approved  draft  or  cheque  on 
Calcutta  or  Cawnpore  (where  the  plaintiff  car- 
ried on  business)  payable  30  dayS'  after  receipt 
of  the  goods  or  by  Government  currency  notes," 
it  was  held  in  a  suit  instituted  at  Cawnpore  by  the 
plaintiff  for  the  price  of  the  goods  delivered  by 
him  according  to  the  contract  but  not  paid  for  by 
36 


the  defendant,  that  the  cause  of  action  was  the 
defendant's  failure  to  pay,  and  that,  looking  to  the 
ordinary  course  of  commercial  relations,  the 
parties  intended  that  the  payment  should  be 
made  at  Cawnpore.  the  cause  of  action,  therefore, 
arose  at  Cawnpore,  and  the  suit  had  been  pro- 
perly instituted  there.  Llewhellin  v.  Chunni 
LAL...I.L.Bep.4  All.  428,  1882.  Straight 
and  Brodhurst,  JJ. 

7. Cause  of  Action — Place  of  Perform- 
ance of  Contract — Promissory  Note — Act  X.  of 
1877,  i  17.]  The  cause  of  action  for  the  purpose 
of  giving  local  jurisdiction  to  a  Mofussil  Court 
may  be  deemed  to  arise  at  the  place  where 
performance  ought  to  take  place,  and  where  a 
breach  occurs  Where,  therefore,  a  promissory 
note  is  made  in  one  district,  and  it  is  agreed 
that  it  shall  be  paid  in  another,  the  Courts  of 
the  latter  district  have  jurisdiction  to  entertain  a 
suit  on  the  note. 

The  illustrations  to  $  17  of  Act  X.  of  1877 
afford  no  safe  guide  as  to  what  is  meant  by 
the  term  "  cause  of  action"  in  that  Code.  Copi- 
krishna  Gossami  v.  Nilkomul  Banerjee  (13  Beng. 
L.  R.  461 ;  22  W.  R.  79),  Muhammad  Abdul 
Kadar  V.  E.  I.  B.  Co,  (I.  L.  R.  I  Mad.  377)  and 
Vaughan  v.  Weldon  (L.  R.  lo  C  P.  48)  followed. 
Laljee  Lall  v.  Hardev  Narain...!.  L.  Bep. 
0  CaL  105;  11  Cal.  Bep.  125,  1882.  Cun- 
ningham and  Tottenham,  JJ. 

7a.  "  Cause    of  Action''— Act   X.    of 

1877,  ♦  IT —Breach  of  Contract,]  The  expression 
"  cause  of  action"  in  $  17  of  the  Civil  Procedure, 
Code,  Act  X.  of  1877,  does  not  mean  the  whole 
cause  of  action,  but  includes  material  part  of 
the  cause  of  action. 

A  suit  for  compensation  for  breach  of  a 
contract  may  be  brought  either  in  the  Court 
within  whose  jurisdiction  the  contract  was  made, 
or  in  the  Court  within  whose  jurisdiction  the 
breach  occurred.  Llewhellin  v.  Chunni  Lai 
(I.  L.  R.  4  All.  423)  and  Copikrishna  Gossami  v. 
Nilkomul  Bannerjee  {IS  Beng.  L.R.  461)  foUow.- 
ed.  DeSouta  v.  Coles(s  Mad.  H.  C.  Rep.  384)  and 
Jumoonah  Pershad  v.  Zaibunnissa  (5  Cal.  Rep. 
268)  dissented  from.  Bishunath  t>.  Ilahi 
BAKHSH..I.  L.  Kep.  5  AU.  277,  1883. 
Straight  and  Brodhurst,  J  J. 

8. Valuation  of  Suit  for  Purposes  of-^ 

Suit  to  Establish  Right  to  make  Property  Avail- 
able to  Satisfy  Decree  on   Mortgage.]     For  the 
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purposes  of  jurisdiction,  the  subject-matter  of  a 
suit  to  establish  a  right  to  make  property 
available  in  execution  for  the  satisfaction  of  a 
charge  for  which  a  decree  has  been  obtained,  as 
against  a  person  who  has  intervened  and  suc- 
ceeded in  removing  the  attachment  of  such  pro- 
perty, is,  if  the  value  of  the  property  is  in  excess 
of  the  charge,  the  amount  of  the  charge  ;  but 
where  the  value  of  the  property  is  less  than  the 
charge,  in  such  cases  the  value  of  the  subject- 
matter  is  the  value  of  the  property.  Krishna- 
ma  Chariar  v.  Srinivasa  Ayvangar...!.  L. 
Bep.  4  Mad.  889,  1881.     Turner,  C.J.,  and 

M.  Ayyar,  J. 

9. SuU  to  Remove  Kamavan — Valua- 

Hon  of  Suit— Mad,  Act  VI,  of  1873,  $  13.]  For 
the  purposes  of  jurisdiction  a  suit  to  remove  the 
kamavan  of  a  Malabar  tarwad  is  not  a  suit  for 
the  recovery  of  the  tarwad  property,  and  to  be 
valued  as  such,  but  a  suit  which  asks  for  a  relief 
that  is  incapable  of  valuation.  Narangoli 
Chiraral  Kunhi  Ramam  v.  Narangou 
Chirakal  Puttalathu  Kimhunni  Nambiar... 
I.  li.  Bep.  4  Mad.  814, 1881.  Turner,  CJ., 
and  Kindersley,  J* 

10. Subject-matter  in  Dispute— Attach- 
ment— Mortgage — Execution  of  Decree,"]  In  the 
case  of  an  application  to  a  Subordinate  Judge 
by  a  person  claiming  to  be  the  mortgagee  of 
property  attached  in  execution  of  a  decree  by 
the  order  of  the  Subordinate  Judge,  that  the 
property  should  be  sold  subject  to  the  mortga- 
gee's lien  and  possession  during  the  continuance 
of  the  Hen,  the  subject-matter  of  the  application, 
for  the  purposes  of  jurisdiction,  must  be  valued 
according  to  the  amount  of  the  judgment-debt 
sought  to  be  recovered  by  the  attachment,  and 
not  according  to  the  amount  of  the  mortgage. 

PURSHOTAM     SiDBSHWAR    V,     DhONDU      AmRIT 

DANWATB...I.  L.  Bep.  6  Bom.  582, 1880. 

Westropp,  C.J.,  and  Melvill,  J. 

11. Subject-matter  in  Dispute — Attach- 
ment— Mortgage.']     And    in    such    a    case  the 
Court  would  have  jurisdiction  to  inquire  into  the 
validity  of  the  alleged  mortgage  lien,  though  it 
.  may   exceed    Rs.    5,cxx5   in   amount.    Vishnu 
DiKSHiT  V.  Narsingrav...!.  L.  Bep.  6  Bom. 
684,  1883.     Westropp,  C.J.,  and  Pinhey,  J. 
S.  C.  under  Bxecution  of  Decree.  18. 

12. Valuation  of  Appeal  for  Purposes 

p/^Ciaim  to  Attached  Property  under  Act  VIII. 


JVBlBDlCnOJX'^contd, 

9f  lS59»  S  22g— Change  of  Jurisdiction  het^een 
Original  Suit  and  daim."]  The  subject-matter 
of  an  appeal  should  be  valued,  for  the  purpose 
of  jurisdiction,  according  to  the  law  in  force  at 
the  date  of  the  appeal  and  not  of  the  suit  which 
has  led  to  the  appeal. 

Section  229  of  Act  VIII.  of  1859  gave  a  special 
jurisdiction  to  the  Court  executing  the  decree  in 
cases  of  claims  to  property  attached,  only  in 
those  cases  in  which  the  value  of  the  pro- 
perty claimed  was  not,  at  the  date  of  the  claim, 
in  excess  of  the  ordinary  power  or  the  pecuniary 
limit  of  the  jurisdiction  of  the  Court  that  passed 
the  decree. 

A  claim,  under  that  section,  to  property  attach- 
ed in  execution  of  a  decree,  is,  for  the  purposes  of 
jurisdiction,  a  fresh  suit,  and  not  a  mere  conti- 
nuation  of  the  suit  in  which  the  attachment  was 
made,  and  where,  by  reason  of  a  change  in  the 
law  as  to  the  mode  of  valuing  suits  for  the  pur- 
poses of  jurisdiction  between  the  date  of  the 
original  suit  and  the  claim,  the  Court  that  dealt 
with  the  original  suit  ceases  to  have  jurisdiction 
over  it,  it  cannot  exercise  jurisdiction  over  the 
claim,  if  the  value  of  the  claim  is  in  excess  of  its 
pecuniary  jurisdiction  at  the  date  of  the  claim. 

MUTTAMMAL  V.    ChINNANA  GoUNDEN I.  I«« 

Bep.   4  Mad.  220,    1881.     KindersUy  and 

M.  Ayyar,  JJ. 

18. Valuation  of  Suit  to  Redeem  Mort- 
gage— Kanam  Mortgage — Custom  of  Malabar  — 
Suit  for  Land'-Mad,  Act,  III,  <?/ 1873,  §^  la, 
14 — Subject-matter  of  Suit.'}  Held  by  Innes, 
Keman,  and  KindersUy,  J].,  that  where  a  mort- 
gage does  not  expressly  secure  the  amount  to 
be  allowed  for  improvements  on  redemption  of 
the  mortgage,  the  value  of  improvements  must 
not  be  calculated  in  ascertaining  the  *'  value  of 
the  subject-matter  of  the  suit "  for  the  purposes 
of  jurisdiction  under  i  12  of  the  Madras  Civil 
Courts  Act  III.  of  1873. 

By  Turner,  C.J.,  and  M.  Ayyar,  J.,  that  a  suk 
to  redeem  is  not  a  suit  for  land  within  the  mean- 
ing of  that  term  in  the  Civil  Courts  Act,  the 
'•  subject-matter  "  being  the  charge  and  not  the 
land ;  such  a  suit,  therefore,  is  not  governed  by 
f  14,  Madras  Act  III.  of  1873. 

By  the  custom  of  Malabar,  a  condition  is 
attached  to  all  kanam  demises— that  the  mort- 
gagor shall  pay  the  value  of  improvements  made 
by  the  mortgagee  during  the  term  before  he  can 
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redeem ;  the  payment  of  monies  laid  out  in 
improvements  is  thus  secured  by  the  mortgage 
in  the  same  way  as  is  the  repayment  of  the 
principal  monies;  and  the  valuation  of  a  suit 
for  redemption  must,  for  the  purposes  of  juris- 
diction, include  the  value  of  improvements. 
Mana  Vikram a  Zamorni  Maharaja  Bahadur 
OF  Calicut  v,  Surya  Narayana  Bhatta... 
L  L.  Bep.  6  Mad.  284, 1882.    F.  B. 

14. Letters  Patent  {Madras),  f  I2  — 

Carrying  on  Business  by  Agent,']  Section  I2 
of  the  Letters  Pktent  of  the  High  Court  of 
Madras  does  not,  in  order  to  give  jurisdiction, 
require  that  a  defendant  should  personally  carry 
on  business  within  the  local  limits  of  the  ordi- 
nary original  jurisdiction  of  that  Court.  It  is 
sufficient  if  he  carries  on  business  within  those 
limits  by  means  of  an  agent.  Muthaya  Chetti 
«.  ALLAN...I.  Ii.  &ep.  4  Mad.  209,  1881. 
Kindersley  and  Tarrant ^  JJ. 

15. Act  XII,  of  i88i  (N.-W.  />.   Rent 

-Act),  5  93  (jg) — Suit  for  Arrears  of  Revenue  paid 
by  LambardarJ]  Held,  adopting  the  principle 
laid  down  in  Bhikan  Khan  v.  Ratan  Kuar  (I.  L. 
R.  I  All.  512),  that  a  suit  by  a  plaintiff  claiming 
as  lambardar  and  heir  of  a  deceased  lambardar, 
against  a  co-sharer  and  the  auction  purcharers 
of  his  share,  for  arrears  of  Government  revenue 
which  had  become  due  and  been  paid  by  the 
deceased  lambardar  before  such  auction  pur- 
chase, was  cognizable  by  the  Revenue  Courts. 
Wazir  Muhammad  Khano.  GauriDat...!.  L. 
Bep.  4  All.  412,  1882.  Straight  and  Old- 
JMd,]]. 

16. Pensions  Act  XXIII.  of  1871,  $  4.] 

By  reason  of  f  4  of  the  Pensions  Act  XXIII.  of 
1 87 1,  the  Civil  Courts  have  no  jurisdiction  to 
entertain  a  suit  brought  by  a  descendant  of  the 
original  grantee  of  a  jaghire  which  the  Govern- 
ment have  subsequently  resumed,  substituting 
therefor  a  money  allowance,  to  recover  his 
•hare  of  such  allowance  in  the  hands  of  the  heir 
of  the  grantee  who  has  received  it  from  the 
Government,  unless  he  has  obtained  the  neces- 
sary certificate  from  the  Collector.  Syed 
Mahommed  Isaack  Mushyack  V.  Azeezoon- 
1118SA  Begum. ..I.  L.  Bep.  4  Mad.  341, 1882. 

Kernanj  J, 

17. Pensions  Act  XXIII.  of  1871,  H  i, 

4^^Attackment  in  Execution  of  Money-Decree.'] 


JUBJBpiOT101Sl^cont4' 

The  plaintiffs,  in  execution  of  a  money-decree  ob- 
tained by  them  against  the  then  inamdar  of  two 
villages,  the  land  revenue  of  which  had  been 
granted  to  him  in  inamt  attached  those  villages 
in  1861.  The  attachment  continued  till  1875, 
when  the  villages  were  resumed  by  the  Govern- 
ment on  the  death  of  the  last  holder  without 
male  issue,  and  the  attachment  was  removed. 
In  a  suit  by  the  plaintiffs  to  have  their  rights 
declared  to  satisfy  their  decree  from  the  revenues 
of  the  village : — 

Heidi  that  the  former  suit  was  not  a  suit  in 
respect  of  a  pension  or  grant  of  money  or  land 
revenue,  and  that  an  attachment  placed  in  pur- 
suance of  an  ordinary  money-decree  before  the 
date  of  the  Pensions  Act,  XXfll.  of  1871,  could 
not  be  treated  as  a  suit  in  respect  of  a  pension, 
or  grant  of  money,  or  land  revenue  instituted 
before  such  date,  so  as  to  exclude  the  operation 
of  the  Act  under  $  i.  Purbhudas  v.  Motiram 
(I.  L.  R.  I  Bom.  303),  and  Jamnadas  v.  Lalitram 
(I.  L.  R.  2  Bom.  294)  distinguished.  The  Se- 
cretary OF  State   for  India  in  Council  v. 

Jamnadas L  L.  Bep.  6  Bom.  737,  1882. 

Mehill  and  Pinhey,  JJ. 

18. Sardarfor  Rank  and  Precedence — 

Bom.  Reg.  XXIX.  of  1827.]  A  Sardar  whose 
name  is  entered  in  red  ink  in  the  List  of  the 
Three  Classes  of  Sardars,  as  a  Sardar  for  rank 
and  precedence  only,  is  not  thereby  exempted 
from  the  jurisdiction  of  the  ordinary  Civil  Courts. 
Maharqjgir  v.  Anandrav  (8  Bom.  H.  C.  Rep.  A. 
C.  J.,  25)  followed.  Ramchandra  v.  Venkat- 
RAV...I.  L.  Bep.  6  Bom.  698, 1882.    Melffill 

and  Kemballf  J  J. 
S.  C  under  Baranjam.  1. 

19. Subordinate  Jvdge    to  Entertain 

Complaint  against  Village  Munsiff^-^Mad*  Reg. 
/K0/1816,  S  35.]  A  Subordinate  Judge  has  juris- 
diction to  entertain  a  complaint  against  a  Village 
Munsiff,  under  Madras  Regulation  IV.  of  1816, 
$  35i  CI.  I,  for  illegal  arrest  and  imprisonment. 
Ponnusami  Pillai  v.  Pachai  (I.  L.  R.  2  Mad. 
336)  overruled.  Ponnusami  Chetti  v.  Krish- 
na Ayyan L  L.  Bep.  6  Mad.  222,  1882. 

F.B. 

20. Village  Magistrate  in  Madras  Pre- 
sidency.] A  Village  Magistrate  in  the  Madras 
Presidency  has  authority  to  issue  a  summons  to 
a  person  within,  but  not  to  a  person  without,  the 
local  area  of  his  jurisdiction,  whose  attendance 
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may  be  necessary  in  a  case  which  he  is  empow- 
ered to  try.    The  Queen  v,  Pukkela  Krish- 
NAMA...I.  L.  Bep.  6  Mad.  230,  1882.    Tur- 
ner, C.J.,  and  Innes,  J. 

21. Village     Magistrate  —  Theft    of 

Sheep^Mad.  Reg.  IV,  of  i%2i^Mad,  Reg.  XI. 
of  l8i6-]  Sheep-stealing,  when  the  value  of 
the  sheep  is  less  than  a  rupee,  is  cognizable 
by  a  Village  Magistrate  in  the  Madras  Presi- 
dency under  Madras  Regulation  IV.  of  182 1  as 
a  petty  theft ;  but  a  sentence  of  fine  by  the 
Village  Magistrate  in  such  cases  is  illegal.    The 

Queen  v.  Boya  Singa I.  L.  Bep.  5  Mad. 

268,  188a     Keman  and  M.  Ayyar,  JJ. 

22. Of  District  Munsijf  to  Fine  Kar- 

nams.'^  A  District  Munsiff  in  the  Madras  Pre- 
sidency has  no  authority  to  fine  Karnams  of 
villages  under  attachment  by  the  Court  for 
breach  of  duty  on  the  Karnam's  part.  Rama- 
KisTNAMv.  Ragavachari...!.  L.  Bop.  8  Mad 
405,  1879.    Innes  and  M.  Ayyar^  J  J 

28. Partnership  Suit  to  Wind  up— Act 

IX.  of  1872,  $  265.]  A  suit  to  wind  up  a  part 
nership,  and  to  recover  the  plaintiff's  share  of 
the  profits  is,  by  virtue  of  the  provisions  of  §  265 
of  the  Contract  Act  IX.  of  1872,  cognizable  only 
by  a  District  Judge.  Ramayva  v.  Chandra 
Sekara  RAU...I.  li.  Bep.  5  Mad.  266, 1882. 

F.  B. 

24.  — —  Partnership  —  Part-Owners  of 
Ship— Act  IX.  of  1872,  $  265— 5«iV  for  Share 
of  Sale  Proceeds  and  Profits  of  Ship.]  The 
mere  fact  that  several  persons  are  part-owners 
of  a  ship  does  not  make  them  partners.  Section 
265  of  the  Contract  Act  IX.  of  1872  does  not, 
therefore,  apply  to  a  suit  by  one  part-owner 
against  the  ship's  husband,  for  his  share  of  the 
sale-proceeds  of  the  ship,  and  of  the  net  profits 
earned  by  her  before  the  sale.     Hvder  Ali  v. 

Elahee  Bux  Maloom I.  Ii.  Bep.  8  CaL 

1011;  10  OaLBep.  606,  1882.     White  sind 

Macpherson,  JJ. 

24a.  -^-^Dissolution  of  Partnership  t  Suit  for, 
Arbitration — Award — Judgment  in  Accordance 
with— Appeal— Act  XIV.  of  1882,  ^  21  S—Act 
IX.  of  1872,  i  265.]  There  is  nothing  in  the 
terms  of  f  265  of  the  Contract  Act  IX.  of 
1872,  prohibiting  suits  for  dissolution  of  partner- 
ship and  an  account  in  those  Courts  which 
ordinarily  having  reference  to  the  value  of  the 


JVBJSDlCTlOlSf'-contd. 

subject-matter  in  dispute,  would  be  competent 
to  entertain  them. 

That  section  is  of  an  enabling  kind,  and 
allows  the  members  of  a  partnership  that  has 
ceased  to  exist  to  invoke  the  machinery  of  the 
Court  of  the  District  Judge  to  wind  up  their 
business  for  them,  instead  of  doing  it  them- 
selves ;  but  does  not  preclude  a  suit  for  dissolu- 
tion of  a  partnership  and  an  account. 

Where  such  a  suit  was,  with  reference  to  the 
value  of  the  subject-matter  in  dispute,  instituted 
in  the  Court  of  a  Munsiff,  and  eventually  re- 
ferred to  arbitration,  and  a  judgment  and  decree 
passed  in  accordance  with  the  award  made  by 
the  arbitrators : — 

Held,  notwithstanding  that  the  judgment  was 
in  accordance  with  the  award,  the  Court  could 
entertain  the  question  whether  the  Munsiff  had 
jurisdiction  to  entertain  the  suit. 

Held,  also,  that  the  suit  was  of  the  character 
mentioned  in  $  215  of  the  Civil  Procedure  Code, 
Act  XIV.  of  1882,  and  not  an  application  under 
$  265  of  the  Contract  Act  IX.  of  1872,  and  was 
properly  brought  in  the  Court  of  the  MunsifF, 
who  had  jurisdiction  to  refer  it  to  arbitration, 
and  whose  judgment  and  decree  in  accordance 
with  the  award  must  therefore  be  upheld. 
Prossad  Dass  Mullick  v.  Russick  Loll  Mullici 
(I.  L.  R.  7  Cal.  157),  and  Ram  Chunder  Shaka  v. 
Manick  Chunder  Banikya  (I.  L.  R.  7  Cal.  428) 
dissented  from.  Kalian  Das  v.  Ganga  Sahai. 
L  L.  Bep.  5  All.  600,  1888.    Straight,  and 

Brodhurst,  J  J. 
See  Arbitration.  12,  on  the  first  point. 

26. Offence  Committed  in  Foreign  Ter^ 

ritory— Extradition— Act  XXI.  0/1879,  5  9—Aci 
XL  of  1872,  $  9,]  A  native  Indian  subject  of  Her 
Majesty  committed  the  offence  of  theft  in  a 
dwelling-house,  in  the  territory  of  a  Native 
State  in  alliance  with  Her  Majesty,  and  was  dis- 
covered in  the  territory  of  another  Native  State 
in  alliance  with  Her  Majesty,  and  was  brought 
down  from  there  in  custody  to  Ahmedabad.  A 
certificate  was  granted  by  the  Political  Agent 
under  $  9  of  Act  XXI.  of  1879  for  the  trial  of  the 
accused  in  British  India,  and  the  accused  was 
committed  for  trial  before  the  Sessions  Judge  of 
Ahmedabad  : — 

Held,  that  the  Session  Court  at  Ahmedabad 
had  jurisdiction  to  try  the  accused  for  the 
offence  committed  in  foreign  territory,  under  f  -9 
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of  Act  XXI.  ot  1879,  as  he  was  *'  found"  within 
British  India  within  the  meaning  of  that  section. 
The  expression  *'  was  found"  in  that  section 
must  be  taken  to  mean  not  where  a  person  is 
discovered,  but  where  he  is  actually  present. 
Empress  «.  Maganlal... I.  L.  Bep.  6  Bom. 
622,  1882.    Kemball  and  Pinhey,  JJ. 

26. Tributary  Mehals—Mohurbhunj — 

Offence  Committed  in  Foreign  Territory  —  Act 
XXI,  of  1879,  ^  9— Act  X.  of  1872,  S  70.]  The 
prisoners,  residents  of  Singbhum  in  British 
India,  were  convicted  at  Singbhum  of  an  offence 
under  $  331  of  the  Penal  Code,  committed  in 
Mohurbhunj : — 

Heldf  by  Garth^  C.J.,  Pontifex  and  Norris, 
JJ.,  that  the  territory  of  Mohurbhunj  is  not 
within  the  limits  of  British  India ;  but  under  the 
provisions  of  $  9  of  Act  XXI.  of  1879,  ^^^  ^^^' 
viction  was  good. 

By  Miiter^  J.,  that  Mohurbhunj  is  within  Bri- 
tish India,'  but  as  the  Tributary  Mehals  consti- 
tute by  themselves  a  *  district'  within  the  mean- 
ing of  the  Criminal  Procedure  Code,  Act  X.  of 
1872,  and  as  the  Superintendent  of  those  Mehals 
had  been  invested  with  the  powers  of  a  Sessions 
Judge,  the  conviction  ought  not,  having  regard 
to  S  70  of  the  Code,  to  be  set  aside. 

ByPn«5<^,  J.,  that  Mohurbhunj  is  British  India, 
but  expressly  placed  beyond  the  ordinary  Iegisla< 
tion,  and  that  until  this  exemption  has  been 
specifically  removed,  the  laws  in  force  generally 
throughout  British  India  are  not  in  operation  in 
those  parts.  Empress  v.  Keshub  Mohajan. 
I.  L.  Bep.  8  Cal.  985  ;  11  Oal.  Bep.  241, 

1882.  F.  B. 

26a. Offence  Committed    in    Mohur- 

"bhunj — Appeal —  Revision  —  Tributary  MehalJ] 
The  High  Court  of  Calcutta  has  no  power, 
either  by  way  of  appeal  or  of  revision,  to  inter, 
fere  with  a  sentence  passed  by  the  Superin- 
tendent of  the  Tributary  Mehals,  when  exercising 
jurisdiction  over  offences  committed  in  Mohur- 
bhunj by  a  native  thereof.  Empress  v.  Hurro 
K0LE...I.  L.  Bep.  9  Cal.  288, 1882.  Wilson 
and  O'Kinealy,  JJ. 

27. Offence    in    Foreign    Territory — 

High  Seas — Criminal  Breach  of  Trust  as  Car- 
rier— Larceny  by  Carrier — 12  and  13  Vic,y  C.96 — 
23  and  24  Vic,  C.  BS.']  The  accused,  who  was 
entrusted  at  Mangalore,  a  port  in  British  India, 
with  rice,  for  conveyance  to  another  port  in 
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British  India,  took  the  rice  to  Goa  and  there 
sold  it,  and  appropriated  the  proceeds. 

Held,  that  the  Sessions  Judge  at  Mangalore 
had  no  jurisdiction  to  try  the  accused. 

Though  the  deviation  with  the  intention  to 
convert  or  misappropriate,  would  be  sufficient 
under  the  Penal  Code  to  complete  the  offence  of 
criminal  breach  of  trust,  yet  such  deviation 
having  taken  place  on  the  high  seas,  did  not 
give  a  British  Court  jurisdiction  under  $  67  of 
the  Criminal  Procedure  Code,  Act  X.  of  1872, 
the  words  "  journey  or  voyage"  in  that  section 
not  including  a  voyage  on  the  high  seas  or  in 
foreign  territory  ;  and  the  actual  conversion  of 
the  goods  having  taken  place  at  Goa,  the  ordi- 
nary jurisdiction  of  the  British  Court  was 
excluded ;  nor  could  the  Judge  at  Mangalore, 
by  recording  an  order  under  the  repealed  Act  I. 
of  1849,  give  himself  jurisdiction  or  validate  the 
trial. 

Held,  also,  that  deviation  on  the  high  seas  with 
the  intention  to  commit  the  offence  would  not 
be  sufficient  to  satisfy  the  English  Statute  creat- 
ing the  offence  of  larceny  by  a  carrier,  and  the 
actual  conversion  having  taken  place  at  Goa, 
there  was  no  offence  committed  on  the  high 
seas  so  as  to  give  the  Court  jurisdiction  under 
St.  II  and  12  Vic,  C.  96,  as  extended  by  St.  23 
and  24  Vic,  C.  88.  Bapu  Daldi  v.  The 
Queen  ..I.  L.  Bep.  6  Mad.  28,  1882.  Innes 
and  M'  Ayyar,  J  J . 

28. Transfer   of   Suit  Instituted    in 

Court  without  jurisdiction — Order  Dismissing 
Suit,  Appeal— Act X.  of  iSj7,i^  25,  57,  588  (6).] 
Where  a  suit  is  instituted  in  a  Court  without 
jurisdiction  to  try  it,  an  order  of  the  District 
Judge  transferring  the  suit  to  another  Court  will 
not  cure  the  defect  of  jurisdiction  arising  out 
of  the  institution  of  the  suit  in  the  wrong  Court. 

An  order  by  the  Court  to  which  such  a  suit 
has  been  so  transferred,  dismissing  the  suit  on 
the  ground  of  its  having  been  erroneously  in- 
stituted in  a  Court  without  jurisdiction,  must  be 
taken  to  be  passed  under  f  57  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  and  is  appeal- 
able under  f  588  (6).  Pachaoni  Awasthi  v. 
Ilahi  BAKHSH...I.  L.  Bep.  4  AIL  478, 1882. 
Straight  and  Mahmood.  JJ. 

28a. Transfer  of  Suit    Instituted     in 

Court  without  Jurisdiction — AciX  of  1877,  S  2$ 
—Act  XV.  of  1859,  H   22,  34]     Where  a  suit 
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for  the  infringement  of  a  patent  was  instituted 
in  the  Court  of  a  Subordinate  Judge,  who  had, 
under  $  22  of  Act  XV.  of  1859,  no  jurisdiction 
to  entertain  the  suit,  and  the  District  Judge 
in  whose  Court  the  suit  ought  in  the  first  in- 
stance to  have  been  filed,  with  the  consent  of 
both  parties,  transferred  the  suit  to  his  own  file, 
and  disposed  of  it : — 

ffeld,  that  the  District  Judge  was  competent 
to  try  the  suit,  as  brought  before  him.  The 
filing  of  the  suit  in  the  Subordinate  Judge's 
Court  was  a  mere  mistake  of  the  plaintiff's 
pleader,  and  it  could  not  be  contended  that  the 
transfer  to  the  Judge's  Court  was  made  in  con- 
travention to  the  provisions  of  the  Civil  Proce- 
dure Code,  having  regard  to  the  fact  that  both 
parties  had  agreed  to  the  necessity  of  the 
transfer,  and  to  the  provisions  of  ^  22  of  Act 
XV.  of  1859.  Pbtman  v.  Bull... I.  L.  Bep.  5 
AU.  871, 1883.  Stuart,  C.J.,  and  Tyrrell,  J. 
S.  C.  under  Patent.  1. 

29. Caste  Question — Bom.  Reg.  II.  of 

1827,  5  21 '—Fees  Appurtenant  to  Caste  Office  — 
Right  to  Sue,"]  A  claim  to  a  caste  office  and  to 
be  entitled  to  perform  the  honorary  duties  of  that 
office  or  to  enjoy  privileges  and  honours  at  the 
hands  of  the  members  of  the  caste  in  virtue  of 
such  office,  is  a  caste  question,  and,  under  Bom- 
bay Regulation  II.  of  1827,  $  21,  not  cognizable 
by  a  Civil  Court;  and  the  same  rule  applies 
where  there  are  fees  appurtenant  to  the  office. 

A  suit,  therefore,  by  a  person  claiming  to  be 
the  guru  of  the  members  of  the  Mahar  caste,  to 
recover  fees  alleged  to  be  appurtenant  to  that 
office,  is  not  maintainable*  Murari  v.  Suba... 
X.  L.  Bep.  6  Som.  726, 1882.  Sargent,  C.J., 

and  Kemball,  J. 

80. Of  Supreme  Court  and  of  High 

Court  prior  to  1865  to  Entertain  Suit  for  Land 
Partly  beyond  its  yurisdiction-^ Partition  Suit — 
Certificate  of  Sale^  Necessity  for — Registration — 
Unregistered  Certificate^  Proof  of  Execution  Sale 
'^Evidence — Admission — Lis  Pendens.]  In  1862 
a  suit  was  instituted  on  the  Equity  Side  of 
the  Supreme  Court  at  Madras  for  the  partition 
of  the  property  of  an  undivided  Hindu  family, 
and  an  injunction  was  issued  to  A.,  a  member  of 
the  family,  inhibiting  him  from  intermeddling' 
with  the  property  pending  the  suit. 

In  1863  the  injunction  was  continued,  and  a 
decree    was    passed,    inter  aUa,  directing  the 
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master  to  sell  the  property  and  distribute  the 
proceeds,  and  in  1866,  part  of  the  property, — a 
house  in  Chingleput,-^was  sold  by  the  master 
to^. 

In  1865,  A.  and  his  son  mortgaged  the  house 
to  the  defendant,  who,  in  1877,  purchased  and 
obtained  possession  thereof  in  execution  of  a 
decree  obtained  by  him  on  his  mortgage,  in  a  suit 
against  the  mortgagors  and  the  widow  of  B, 
B,  had  died,  after  having  made  hb  will  appointing 
executors,  who  conveyed  the  house  purchased  by 
B.  to  the  plaintiffs. 

The  executors  of  B:  were  not  made  parties  to 
the  mortgage  suit  by  the  defendant  In  a  suit 
brought  in  1878  to  recover  the  property:— 

Held,  1st — That  the  suit  was  not  barred  by 
limitation.  Article  12  of  Schedule  2  of  Act  XV* 
of  1877  does  not  apply  to  suits  in  which  the 
plaintiff  was  not  a  party  to,  and  not  bound  by,  the 
sale  it  is  sought  to  set  aside.  The  plaintiffs  were 
neither  personally  nor  derivatively  parties  to  the 
mortgage  suit  by  the  defendant,  and  their  suit 
being  for  the  recovery  of  immovable  property,  thej 
had  12  years  within  which  to  sue,  and  were  in 
time. 

2ndly — That  a  certificate  of  sale  is  not  neces- 
sary to  pass  the  title  under  an  execution  sale* 
and  though  the  plaintiff  had  a  certificate,  which» 
being  unregistered,  was  inadmissible  in  evidence, 
it  was  unnecessary  for  him  to  produce  it,  inas- 
much as  the  sale  to  him  was  admitted. 

3rdly — But  that,  inasmuch  as  prior  to  1865 
the  High  Court  had  no  jurisdiction  to  entertain 
suits  for  land  partly  within  and  partly  without 
the  limits  of  its  ordinary  original  civil  jurisdiction 
—and  suits  for  partition  of  family  property  con- 
sisting wholly  or  partly  of  land,  are  suits  for  land 
within  the  meaning  of  the  Letters  Patent — the 
sale  in  execution  of  the  decree  of  the  Su- 
preme Court  of  the  house  at  Chingleput  was 
ultra  vires,  and  ineffective  as  against  the  de- 
fendant, and  the  plaintiff  had  consequently  failed 
to  make  out  his  title. 

The  doctrine  of  lis  pendens  does  not  apply  to 
an  alienation  pending  a  suit  in  a  Court  which 
has  no  jurisdiction  to  try  it.    Sadagopa  v.  Ja- 

MUNA  Bhai  Ammal I.  L.  Bep.  6  Xad* 

64,  1882.    Innes  and  M.  Ayyar,  JJ. 

81.  Cf    judicial     Commissioner    of 

Mysore  over  European  British  Subjects,']  A  Eiut>- 
pean  British  subject  committed  by  a  Justice  of 
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the  Peace  in  Mysore  for  trial  by  the  Judicial 
Commissioner  of  Mysore  on  a  charge  under  $ 
348  of  the  Penal  Code,  was  convicted  by  the 
Judicial  Commissioner : — 

Held,  that  the  commitment  and  trial  were 
illegal. 

Quare,  whether,  when  a  European  British  sub- 
ject in  Mysore,  being  a  Christian,  is  accused  of 
an  offence  not  punishable  with  death  or  trans- 
portation for  life,  a  commitment  to  the  High 
Court  of  Madras  would  be  legal.  Ward  v.  The 
QUBBN...I.  L.  Bep.  6  Mad.  88, 1880.  Turner, 
C.J.,  and  M.  Ayyar,  J. 

82. European  British  Subject  —  Act  X. 

of  1873,  $5  74,  83.]  An  accused  person  charged 
before  a  Magistrate,  who  was  competent  to 
inquire  into  a  complaint  against  a  European 
British  subject,  with  an  offence  triable  by  such 
Magistrate,  claimed  to  be  dealt  with  as  a  Euro- 
pean British  subject.  He  did  not  state  the 
grounds  of  such  claim,  nor  did  the  Magistrate 
decide  whether  he  was  a  British  subject  or  not, 
but  proceeded  with  the  case,  dealing  with  the 
accused  as  though  he  was  not  a  European  British 
subject,  and  sentenced  him  to  rigorous  imprison- 
ment for  I  year  and  a  fine.  On  appeal,  the 
High  Court  remanded  the  case  to  the  Magistrate, 
in  order  that  he  might  decide,  in  the  manner 
directed  by  f  83  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  whether  the  accused  was 
or  was  not  a  European  British  subject ;  and  on 
the  Magistrate's  finding  that  he  was : — 

Held,  that  the  trial  and  conviction  were  void, 
and  refused  to  decide  the  case  on  the  merits  in 
order  that,  if  satisfied  of  the  guilt  of  the  accused, 
the  sentence  might  be  reduced  to  such  as  the 
Magistrate  would  have  had  jurisdiction  to 
inflict.  Empress  v.  Berrill...!.  L.  Bep.  4  All. 
141, 1879.  Stuart,  C.J.,  and  Oldfield,  J. 

88.  —  Co-Sharer  cf  Land  in  whose  Mahal 
Assigned  on  Partition  Sir- Land  of  Another  Inclu- 
€Ud,  Suit  by— 'Determination  of  Rent  of  Ex-Proprie- 
tary Tenant—Act  XIL  of  1881,  S\  »4>  i9S-'Act 
XIX.  of  1873,  S  12$— Construction  of  Statute— 
Directory  or  Imperative  Words,"]  No  suit  will 
lie  in  a  Civil  Court  by  a  co-sharer,  in  whose 
mahal,  assigned  on  partition,  5iV-land  belonging 
to  another  co-sharer,  has  been  included,  against 
the  latter  for  damages  for  the  use  and  occupa- 
tion of  such  sir-land  "  without  obtaining  a  lease 
or  having  the  rent  fixed  where  the  plaintiff  has 
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not  applied  to  the  Revenue  Court  to  have  the 
rent  in  respect  of  such  sir-lgtnd  determined, 
under  5  95  (1)  of  Act  XII.  of  1881. 

5iV-land  of  one  co-sharer  included  on  parti- 
tion in  the  mahal  assigned  to  another  sharer, 
is  to  be  treated  in  the  same  way  as  «>-land  is 
dealt  with  after  its  proprietor  has  lost  his  pro- 
prietary right  therein.  In  both  cases  alike  the 
right  of  ex-proprietary  tenancy  comes  into  exist- 
ence by  force  of  law. 

The  words  "  may  apply  "  in  f  14  of  Act  XII. 
of  1881  mean  *' shall  apply"  if  the  landholder 
wants  to  procure  such  a  determination  of  his 
tenant's  rent,  as  would  give  him  a  title  to  sue 
his  tenant  under  that  Act  for  arrears  of  rent,  and 
if  he  cannot  get  the  rent  arranged  between  him- 
self and  his  tenant  by  other  legitimate  means, 
such  as  an  amicable  settlement  between  them- 
selves or  the  like.  Ram  Prasad  v.  Din  a  Kuar. 
L  L.  Bep.  4  AIL  515,  1882.    Stuart,  C.J., 

and  Tyrrell,  J. 

84.  —  Lunacy  —  High  Court  at  Allaha- 
bad.'] The  High  Court  of  Allahabad  has  no 
original  jurisdiction,  under  \  12  of  its  Charter,  in 
respect  of  the  persons  and  estates  of  lunatics  who 
are  natives  of  India.  Jaundha  Kuar  v.  The 
Court  of  Wards... L  L.  Bep.  4  AIL  159^ 
1881.    Stuart,  CJ.,  and  Brodhurst,  J. 

86.  — —  Bench  of  Magistrates — Beng,  Act 
V.  of  1876,  SS  180,  215,  216.]  A  Bench  of 
Magistrates  has  jurisdiction,  in  a  prosecution 
under  $  216  of  Bengal  Act  V.  of  1876,  to  deter- 
mine whether  the  order  which  has  not  been 
carried  out  by  the  accused,  was  a  proper  order  ; 
e.g.,  where  the  order  is  for  the  removal  of  an 
obstruction,  the  Bench  has  power  to  inquire 
whether  the  alleged  obstruction  was,  in  point  of 
fact,  an  obstruction  or  not. 

In    the  Matter  of  the  MvmciPALCouurTTEE. 

OF  Dacca I.  L.  Bep.  9  CaL  88,  1882. 

Prinsep  and  CKinealy,  JJ. 

86. Act  XIL  of  1881,  H  206,  207.]     A 

co-sharer  sued  in  a  Revenue  Court  to  recover 
his  share  of  the  profits  of  a  mehal ;  and  for 
money  payable  to  him  for  money  paid  by  him  for 
the  defendant  on  account  of  Government  re- 
venue. The  defendant  objected  that  the  latter 
part  of  the  claim  was  not  cogfnizable  by  a  Re- 
venue Court,  and  the  lower  Appellate  Court 
allowed  the  objection,  and  dismissed  the  suit  as 
regards  such  claim  : — 
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Held,  that  the  objection  being  in  effect  **  an 
objection  that  the  suit  was  instituted  in  the 
wrong  Court"  within  the  meaning  of  $(  206,  207 
of  Act  XII.  of  1881,  the  defect  of  jurisdiction  was 
cured  by  those  sections,  and  the  procedure  pre- 
scribed by  5  207  ought  to  have  been  followed. 
Lachmi  Naraxn  v.  BHAWANIDIN...I.  L.  Rep. 
4  AU.  870, 1882.    Siraighi  and  Oldfield,  J]. 

87. Valuation  of  Suit—Subject-matter 

in  Dispute — Joint  Mortgage  —  Suit  by  One  of 
Several  Mortgagors  to  Redeem — Purchase  by  Mort- 
gagee of  Interest  of  Some  of  the  Mortgagors.'] 
The  plaintiff,  the  assignee  of  the  interest  of  one 
of  five  joint  nnortgagors  who  had  nnortgaged  an 
estate  for  Rs.  325,  sued  to  recover  possession  of 
a  one-fifth  share  thereof,  alleging  that  the 
mortgage  had  been  satisfied  by  the  usufruct. 
The  defendant  alleged  that  there  was  due  by 
the  mortgagors,  the  sum  of  Rs.  4,695  on  another 
mortgage  which  had  been  tacked  on  to  the  first, 
and  insisted  that  that  amount  must  be  satisfied 
before  the  plaintiff  could  obtain  possession. 

The  suit  was  instituted  in  the  Court  of  a 
Munsiff :  — 

Held,  that  assuming  that  the  integrity  of  the 
first  usufructuary  mortgage  had  been  broken  in 
consequence  of  the  mortgagee  having  purchased 
the  right  of  some  of  the  mortgagors,  and  that  a 
suit  by  one  of  the  mortgagors  for  possession  of 
his  share  was  properly  maintainable,  the  value 
of  the  subject-matter  of  the  suit  was  the 
value  of  that  portion  of  the  mortgagee's  rights 
which  the  plaintiff  alleged  had  been  redeemed. 
Even  if  the  property  mortgaged  had  been  en- 
cumbered with  the  further  charge,  the  amount 
the  plaintiff  could  have  been  ordered  to  pay 
would  not  have  exceeded  the  extent  of  the  one- 
fifth  mortgagor's  share  in  his  hands,  i.e.^  less 
than  Rs.  1,000.  The  suit,  therefore,  was  cogni- 
zable by  the  Munsiff.  Gobind  Singh  v.  Kallu 
(I.  L.  R.  2  All.  778)  followed.    Bahadur  v.  Na- 

WAB  Jan I.  L.  Bep.  8  AIL  822,  1881. 

Straight  and  Tyrrell,  JJ. 

88,  — —  Landlord  and  Tenant— Ex-Proprie- 
tary  Tenant — Damages  — Use  and  Occupation — 
Act  XII.  of  1881,  $  206.]  The  plaintiff,  who  had 
acquired  the  proprietary  rights  of  the  defendant 
in  a  mehal,  sued  the  defendant  in  a  Civil  Court 
for  damages  for  the  use  and  occupation  of  the 
sfV-land  of  which  the  defendant  became  by  law 
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the  ex-proprietary  tenant  on  losing  his  pro- 
prietary rights  : — 

Held,  that  the  plaintiff  being  admittedly  the 
defendant's  landlord,  could  not  sustain  the  suit 
in  a  Civil  Court,  and  that  S  206  of  Act  XII.  of 
1 88 1  would  not  help  the  plaintiff,  as  it  was  im- 
possible to  treat  his  claim  for  damages  assessed 
on  the  value  of  the  produce  as  being  in  any 
respect  the  claim  that  alone  he  was  entitled  to 
make  on  the  defendant,  wz.,  a  claim  for  rent 
assessed  or  ascertained  as  provided  by  ^  7  of  Act 
XII.  of  1881.  DhianRaiw.  Thakur  Rai...I- 
L.  Bep.  5  All.  25»1882.  Tyrrell  and  Mahmood, 

JJ. 

80. Act  X  cf  1859,  f    23  —  Revenue 

Courts  —  Surety  for  Payment  of  Rents,"]  In  a 
suit  for  arrears  of  rent  in  a  Revenue  Court  under 
Act  X.  of  1859,  the  plaintiffs  joined  as  defen- 
dants the  lessee,  and  another  person,  whom 
they  alleged  to  be  a  surety,  for  the  payment  of 
the  rent. 

An  ex-parie  decree  was  made  for  the  plaintiffs, 
but  it  did  not   expressly  make  the  surety  liable.  - 
The  decree-holders  purchased  the  surety's  land 
in  execution  of  the  decree. 

An  application  made  under  Bengal  Act  VIL 
of  1876  for  the  registration  of  their  names  as 
proprietors  having  been  refused,  they  now  sued 
to  establish  their  title  to,  and  to  obtain  possessioo 
of  the  land  : — 

Held,  that  the  plaintiffs'  title  was  bad,— (i) 
because  the  decree  did  not  purport  to  bind  the 
surety,  and  (2)  because  the  Revenue  Court  had 
no  jurisdiction  to  entertain  the  suit  against  the 
surety.  Bhugwan  Chunder  Roy  Cbowdri  «. 
Manick  Bibbe...  I.  L.  Bep.  0  Cal.  388  ;  11 
Cal.  Bep.  577,  1882.     Wilson  and  Field,  ]J. 

40. Civil    and   Revenue    Courts — Act 

XII.  of  1881,  $  J  206,  207.]  A  suit  was  instituted 
in  a  Revenue  Court  which  was  partly  cognizable 
by  a  Civil  Court  :— 

Held,  that  having  regard  to   H   206  and  207 

of  Act  XII.  of  1881,  a  plea  to  the  jurisdiction  of 

the  Revenue  Court  was  ineffective.    Badrinath 

V,  Bhajan  LAL...I.  I<.  Bep.  5  All.  101, 188d. 

Tyrrell  and  Mahmood^  JJ. 

S.  C.  under  Landlord  and  Tenant.  31. 

41. Sovereign    Prince  —  Rajah  of  Tip^ 

perak — Charge  on  Immovable  Property-^ Main- 
tenance^Act  I,  of  1868,  §  2,  CL  5— i4c^  X.   of 
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•877.  i  433O  The  Rajah  of  Hill  Tipperah  is  a 
Sovereign  Prince  within  the  meaning  of  Chapter 
XXVIII  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  and  cannot  be  sued  personally  in  a  Court 
in  British  India,  except  under  the  conditions 
specified  in  $  433  of  that  Code. 

It  is  for  the  Courts,  and  not  for  the  Govern- 
ment, to  say  whether  or  not  any  particular 
Chief  or  Prince  comes  within  the  purview  of  that 
section. 

The  fact  that  a  Sovereign  Prince  has  chosen 
to  waive  his  privilege  in  one  suit  against  him, 
does  not  preclude  him  from  pleading  it  in 
another  suit. 

A  suit  for  maintenance,  seeking  to  have  the 
maintenance  made  a  charge  on  immovable 
property,  is  not  a  suit  for  immovable  property 
within  the  meaning  of  $  433  of  the  Civil  Pro- 
cedure Code,  Act.  X  of  1877,  nor  is  it  a  suit  for 
a  "  benefit  to  arise  out  of  land"  within  the  mean- 
ing of  the  words  *'  immovable  property"  in  $  2, 
CI.  5,  of  Act  I.  of  1868. 

In  the  abstract  a  claim  to  maintenance  out 
of  immovable  property  is  not  a  charge  on  such 
property,  though  it  is  a  claim  which  may  ripen 
into  a  charge  by  reason  of  the  decree  making 
it  such. 

Debts  due  by  a  deceased  person  are  not  a 
charge  on  any  specific  property  unless  made  so 
by  bond  or  decree. 

By  the  family  custom  in  Hill  Tipperah,  the 
reigning  Rajah  provides  for  the  succession  to 
the  throne  after  his  death  by  nominating  a 
iobarajf  or  young  rajah,  and  a  barra  thakoor. 
According  to  the  custom,  on  the  death  of  the 
Rajah,  the  jodarqf  succeeds  to  the  throne,  and  ihe 
barra  thakoor  becomes  jobaraj. 

In  pursuance  of  this  custom,  the  defendant,  the 
reigning  Rajah,  had  appointed  his  two  sons  to 
be  yo^aro;  and  5arra  ^Aoi^^r  respectively.  The 
plaintiff,  a  member  of  the  Rajah's  family,  sued 
the  Rajah  and  his  sons  for  a  declaration  of  hb 
right  after  the  Rajah's  death,  to  the  possession 
of  a  zemindari  belonging  to  the  raj  but  situa- 
ted in  British  territory,  and  to  have  his  mainte- 
nance  thereout  fixed  and  declared  a  charge  on 
the  zemindari : — 

Hdd^  that  the  British  Courts  had  no  juris- 
diction to  entertain  the  suit.  Beer  Chunder 
Mamikkva  «b  Raj  Coomar  Nobodeep  Chunder 
Deb  BURMONO...L  L.  &^.  9  OaL  585 ;  12 
39 
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CaL  Bep.  465,  1888.    McDonnell  and  ToU 

ienhatny  JJ. 

41a. Hill    Tipperah  —  Maintenance 

Charged  on  Land^Res  Judicata— ilci  XIV.  of 
1882,  \  433,  C?.  cl\  In  a  suit  for  maintenance 
against  the  Maharajah  of  Hill  Tipperah,  an 
independent  Sovereign,  the  plaintiff  alleged  that 
by  custom,  and  according  to  the  rules  of  the  Raj 
family,  the  maintenance  was  chargeable  on  the 
income  of  the  Rosanabad  Zemandari,  which 
was  in  British  India. 

It  appeared  that  in  a  former  suit  for  main« 
tenance  by  the  plaintiff  against  the  Maharajah, 
a  decree  was  made  in  the  plaintiff's  favour,  which 
directed  the  decretal  amount  to  be  realized  from 
the  Maharajah  and  from  his  estate  in  British 
India : — 

Heidi  that  the  decree  did  not  operate  as  res 
judicata  to  show  that  the  maintenance  claimed 
was  a  charge  on  the  property  in  British  India, 
and  there  being  no  other  evidence  to  show  that 
it  was  such  a  charge,  the  suit  did  not  come 
under  CL  (c),  S  433  of  the  Civil  Procedure  Code, 
Act  XIV.  of  1882,  and  therefore  the  Civil  Courts 
in  India  had  no  jurisdiction  to  entertain  the  suit. 
BiR  Chunder  Manikkva  v.  Ishan  Chunder 
TAGORS...12  Cal.  &ep.  478, 1883.  Cunning- 
ham and  Tottenham^  J  J. 

42.  —  Valuation  of  Suit  to  Set  Aside 
Adoption — Suit  by  Reversioner — Plea  to  ^risdic- 
tion  —  Duty  of  Appellate  Court,"]  A  plea  to 
jurisdiction  is  not  a  technical  plea  in  the  sense 
that  an  Appellate  Court  is  entitled  to  disregard 
it  if  satisfied  with  the  propriety  of  the  decision 
under  appeal  on  the  merits. 

For  the  purpose  of  determining  the  question 
of  jurisdiction  in  respect  of  a  suit  by  a  Hindu 
reversioner  to  set  aside  an  adoption,  the  loss 
which  would  accrue  to  the  alleged  adopted  son, 
should  the  adoption  be  declared  invalid,  is  the 
measure  of  the  value  of  the  subject-matter  of 
the  suit. 

A  Hindu  reversioner,  entitled  after  the  death 
of  a  tenant  for  life,  cannot  lay  claim  to  any 
definite  share,  nor  can  he  sue  to  set  aside  a 
transaction  affecting  the  inheritance,  so  far  only 
as  it  would  affect  his  probable  share.  Ke^hava 
Sanabhaga  V.  Lakshminarayana...!.  L.  Bep. 
6  Mad.  IM,   1882.     Turner,  C.J.,  and  Kin- 

tUrsley,  J. 
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48. Valuation   of    Suit    to  Redeem-- 

Subject-matter  of  Suit,]  For  the.  purposes  of 
jurisdiction,  a  suit  to  redeem  a  mortgage  insti- 
tuted by  the  purchaser  of  the  equity  of  redemption 
against  the  mortgagee  and  the  mortgagor  and 
vendor,  must  be  valued  according  to  the  amount 
of  the  mortgage-money,  and  not  according  to 
the  market-value  of  the  land.  Kubair  Singh 
V.  Atma  Ram.I.  L.  Bep.  5  All.  882,  1888. 
Stuart,  C.J.,  and  Tyrrell,  J. 

44.  ^—  Civil  and  Revenue  Courts — Decla- 
ration of  Title  to  Possession  of  Land  Held  under 
Pottah  from  Government.]  The  Civil  Courts 
have  jurisdiction  to  entertain  a  suit  for  a  decla- 
ration of  the  plaintiff's  right  to  exclusive  pos- 
session of  land  held  under  a  pottah  from  Govern- 
ment, alleging  that  the  name  of  the  defendant 
had   been  improperly   inserted   in   the    pottah. 

PURNAMAL    DeKA    KOHTA    V.    MaVARAM    DeKA 

KoHTA 10  Cal.  Bep.  201, 1882.    Prinsep 

and  Bose,  JJ. 
45. Of  Mamlatdar—Bom.  Act.  III.  of 

1876,  S  4,  CI.  2 — Removed  of  Earth  from  Land — 
Injunction — Profit  of  Land.']  A  Mamlatdar  has 
no  jurisdiction  under  $  4  of  Bombay  Act  III.  of 
1876  to  entertain  an  application  for  an  injunc- 
tion to  restrain  the  defendant  from  obstructing 
the  plaintiff  in  the  exercise  of  his  right  to  take 
earth  from  the  defendant's  land  in  the  possession 
of  the  defendant,  for  the  purpose  of  repairing 
his,  the  plaintiff's,  embankments  The  removal 
of  earth  from  a  field  is  distinctly  a  taking  of  a 
portion  of  the  substance,  not  merely  of  a  profit, 
of  the  land.     Faki  Ismail  v.  Umabai  Bivalkah. 

I.  L.  Bep.  7  Bom.  425, 1888.     West 
and  N,  Naridas,  J  J. 

46.  Perpetual  Injunction   to   Prevent 

Ejectment,  Suit  for,  by  Tenant^ Act  XII.  (7/1881, 
S  gS—Act  I.  ofiS77,  ^  56  (b)  and  (/).]  The 
Civil  Courts  have  no  jurisdiction  to  entertain  a 
suit  by  a  tenant,  for  a  perpetual  injunction  to 
prevent  his  ejectment,  in  accordance  with  an 
agreement  that  he  should  not  be  ejected  so  long 
as  he  paid  a  certain  rent,  where  his  suit  to  con- 
test his  liability  to  ejectment,  brought  under 
Act  XII.  of  1 881,  has  failed  ;  the  jurisdiction 
being  excluded  by  $  95  of  that  Act,  and  by  $  56, 
Cls.  {b)  and  (/)  of  the  Specific  Relief  Act  I.   of 

1877.  Mahip  Singh  v.  Chotu...L  L.  Bep.  5 
AU.  429,  1883.     Stuart,  C.J.,  and  Oldfield,  J. 

47. Of  Civil  and  Revenue    Courts— 

Suit  by  Heirs  of  Deceased  Co-Sharer  against  Heirs 


TURlSDlOTlOVI—contd. 

of  Deceased  Lambardar  for  Profits— Act  XIL  of 
1881,  H  93  (A),  208.]  A  suit  by  the  heirs  of  a 
deceased  co -sharer  against  the  heirs  of  a  de- 
ceased lambardar  for  money  claimed  as  profits 
due  to  the  deceased  co-sharer  by  the  deceased 
lambardar,  lies  in  the  Civil  and  not  in  the  Re- 
venue Courts. 

When  a  District  Judge  on  appeal,  affirms  the 
decision  of  a  Revenue  Court  dismissing  a  suit, 
on  the  ground  that  it  did  not  lie  in  a  Revenue 
Court,  he  should  under  $  208  of  Act  XII.  of  1881 
remand  the  suit  to  the  Civil  Court  competent  to 
entertain  it,  for  its  disposal  on  the  merits. 
Ahmad-uddin  Khan  v.  Majus  Rai...I.  I*. 
Bep.  5  All.  488, 1883.    F.  R 

48.  Compensation  for  Land  Taken  for 

Public  Purposes,  Suit  for— Act  X.  of  1877,  H  16, 
I'jb,  19-20,  43 — Splitting  Cause  of  Action — Li- 
mitation—Act XV.  of  1877,  Sched.  II.,  Arts.  95, 
96.]  In  1876  the  plaintiff  purchased  certain 
lands  in  the  District  of  South  Tanjore  at  a  sale 
in  execution  of  a  decree  obtained  by  him  on  a 
mortgage  bond  executed  by  A. 

He  then  discovered  that  some  of  the  mort- 
gaged land,  situated  within  the  jurisdiction  of 
the  Subordinate  Court  of  Kumbakonam,had  been 
acquired  by  a  Railway  Company  under  the  Land 
Acquisition  Act  in  1874,  and  that  the  compen- 
sation money,  which  was  claimed  by  B.^  the 
mother  of  A.,  who  sold  the  land  to  the  Company, 
was  lodged  in  the  Kumbakonam  treasury  in  ^.'s 
name. 

The  plaintiff  having  applied  for  an  order  for 
the  payment  out  of  this  sum,  the  Subordinate 
Court  directed  that  the  question  of  the  title  to 
the  money  should  be  decided  by  suit  The 
plaintiff  then  sued  A.  as  the  sole  heir  of  his 
mother  B.  in  the  Court  of  the  Munsiff  of  Tiru- 
vedi,  where  A,  resided,  for  a  declaration  of  right 
to,  and  to  recover  the  compensation  money. 
The  suit  was  filed  in  September  1880. 

In  April  1880,  A.  assigned  his  interest  in  the 
compensation  money  to  C,  who  applied  to  be 
made  a  defendant  and  pleaded:— (i)  that 
the  Court  had  no  jurisdiction  because  the 
money  and  the  land  which  it  represented  were, 
and  he,  C,  resided,  without  the  jurisdiction  of 
the  Court;  (2)  that  the  suit  was  barred  by 
\  43  of  Act  X.  of  1877,  the  land  having  been 
acquired  by  the  Railway  Company  before  the 
institution  of  the  suit  on  the  bond;  (3)  that 
the  suit  was  barred  by  limitation  :  — 
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Held,  1st — That  the  suit  was  not  one  within 
i  i6of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
for  the  determination  of  a  right  to  immovable 
property,  or  to  any  interest  therein,  and  that, 
as  C.  had  made  no  application  under  ^  20  of 
that  Code,  he  must  be  taken  to  have  acquiesced 
in  the  jurisdiction  of  the  Court. 

2ndly — That  the  plaintiff  not  having  been 
aware  of  the  sale  to  the  Railway  Company,  at 
the  time  of  the  institution  of  his  suit  upon  the 
bond,  the  present  suit  was  not  barred  by  ^  43 
of  Act  X.  of  1S77.  The  provision  in  that 
section  as  to  omitting  a  claim  clearly  involves 
the  idea  that  the  plaintiff  so  omitting  was,  at 
some  time  prior  to  the  suit,  aware  or  informed 
of  the  claim,  or  aware  of  the  facts  which  would 
give  him  a  cause  of  action. 

3rdly — That  the  compensation  money  must 
have  been  awarded  to  A,'s  mother  either  throujjh 
fraud  on  her  part,  or  by  mistake  of  the  Collector 
in  believing  she  was  entitled  thereto,  and  the 
plaintiff  not  having  become  aware  of  the 
fraud  or  mistake  until  within  6  years  before 
the  suit,  the  suit  was  not  barred  by  limitation. 
Venkata  Viraragavayyanga  v.  Krishnasami 
AYYANGAR...I.  L.  Bep.  6  Mad.  344, 1888. 
Kernan  and  Kindersley^  J  J. 

49. Charitable  Inam  Lands ^  Resump- 

iioHoft  Suit  to  Contest.']  The  Civil  Courts  have 
jurisdiction  to  entertain  a  suit  to  contest  the 
right  of  Government  to  resume  an  inam  granted 
for  the  support  of  a  Chattram  and  for  feeding 
Brahmins.    Subramanya   Ayyar  v.  The   Se- 

CRFTARY  OF   StATE   FOR  IndIA...I.    L.  Rep.    6 

Mad.  361, 1888.     Innes  and  M,  Ayyar,  JJ. 

50. Act  XVII.   of   1879,   Chap.  //.— 

Mortgage  by  Agriculturist — Suit  to  Redeem — 
Valuation  of  Suit  to  Redeem.']  An  application 
of  Chapter  II.  of  the  Dekkhan  Agriculturists' 
Relief  Act  XVII.  of  1879,  which  would  be  illegal 
and  wrong  if  the  Subordinate  Judge  knew  the 
snbject-matter  was  of  more  than  Rs.  100  value, 
may  be  sustained  if  he  was  led  into  applying  it 
by  honest  misinformation. 

The  original  proceedings  being  thus  justified, 
the  Special  Judge  has  jurisdiction  to  revise 
thera,  and,  if  necessary,  to  order  a  new  trial. 

SembUj  the  proper  valuation  of  a  suit  for  re- 
demption for  the  purposes  of  jurisdiction  is,  not 
the   amount  of  the  original  mortgage,  but  the 
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amount   remaining  due  on   the    mortgage,    or 

claimed  on  it  by  the  mortgagee.     Konda]!  Ba- 

GAGi  V.  ANAN...L  L.  Bep.  7  Bom.  448, 1888. 

West  and  N»  Haridas,  J  J. 

Accord  on  this  last  point  Jagjivan  Javherdas 
Seth  v.  Magduh  ALI...I.  L.  Bep.  7  Bom. 
487, 1888.     Bayley  C.J.  (Offg.),  and  Pinhey,  J. 

JTTBISBIGTION  OF  HIGH  COXTBT. 

At  Allahabad — Lunacy. 

See  Jurisdiction.  84. 

Jaundha  v.  Court  of  Wards... 
I.  L.Bep.4  AU.  169. 

— •  Contempt,  Committal  for. 

See  Contempt  of  Court.  1.  2. 

Hassonbhoy  v.  C0WASJ1...L  L. 
Bep.  7  Bom.  1. 

Navivahoov.  Narotamdas L 

L.  Bep.  7  Bom.  5. 

Lands  Partly  Within  and  Partly  Without— 

Partition,  Suit  for. 
See  Jiirisdiction.  80. 

Saoagopa  V.  Jamuna...!.  L.Bep. 
5  Mad.  54. 

—  Lien  on  Land  Out  of — Suit  to  Establish. 
See  Bee  Judicata.  22. 

KristoMohinee  v.Kalyprosono. 
I.  L.  Bep.  8  CaL  402. 

JTTBISDICTION  0FM0FT7SSIL  SHALL 
CAUSE  COXTBT. 

Arrears  of  Maintenance  of  Widow  Charged 

on  Land. 
See  Hindu  Law  —  Maintenance  of 
Widow.  7. 
Dharam  Chand  v.  Janki.-.L  L. 
Bep.  6  All.  889. 

—^  Assignee  of  Share  in    Undivided  Estate, 

Suit  by,  for  Profits. 

See  Small  Cause  Court— Mofussil. 

19. 

MuHAMDi  Begum  v.  Abbas  All 

I.  L.  Bep.  5  All.  081. 

'  Aya '  or  '  Baluti,'  Suit  for. 

SeeSxxxBXl  Cause  Court^Mofussil. 
1. 

Appana  V,  Nagia LL.  Bep. 

6  Bom.  612. 
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— •  Contribution. 

See  Contribation.  6. 

Gadb  Chkllapilla  v.  Cade  Ba- 

laraiiakrishnama i.  l. 

Bep.6Mad.424. 

—  Declaratory  Decree  of  Title  to  Property 

Attached. 
See  Small  Oaase  Court— MofuBsil. 
4a. 

Ilahi  Bakhsh  v.  Sita. I.  L. 

Bep.  6  All.  462.i 

—  to   Determine  Question    of  Title  to   Im- 

movable Property. 
See  Small  Cause  Court— Mofuwil. 
6.6. 

Alaoirisami    v.  Innasi L  L. 

Bep.  8  Mad.  127. 

Manappa  v.  McCarthy I.  L 

Bep.  3  Mad.  192. 

— —  Ejectment  —    "  Damages  on  Account  of 
Rent.". 
SeeBmM  Cause  Court— Mofussil. 
2. 

KALIDA8  V,  VALLABHDAS I.  L. 

Bep.  6  Bom.  79* 

—  Hindu  Law  —  Liability  of  Sons  for  Debts 

of  Father,  Suit  to  Enforce. 
See  Small  Cause  Court — Mofussil. 
8. 

GoPAL  9.  Ramayyangar I.  L. 

Bep.  4  Mad.  286. 

—  Implied  Contract,  Suit  on. 

See  Small  Cause  Court—Mofussil. 
7.8.9.10. 

— —  Maintenance  of  Child,  Suit  for. 

See  Small  Cause  Court— MofussiL 
20. 
NuRBiBi  V.  HUSBIN...I.  L.  Bop.  7 
Bom.  687. 

—  Money    Illegally  Levied  for  Local  Fund 

Cess  and  Summary  Settlement,  Suit  to 
Recover. 

See  Small  Cause  Court— Mofussil. 
18. 

Musa  v.  Sayad  Gulam I.  L. 

Bep.  7  Bom.  100. 


JXJBISDICnON  OF  MOFT7S8IL  SMAXX 
CAUSE  COURT— contd. 

Personal  Property  Attached,  Claim  to,  and 

to  Set  Aside  Order  Disallowing  Claim. 
See  Small  Cause  Court— MoftissiL 
4. 

NaKUNDV.    NASIR-UD-Dm...L    li. 

Bep.  4  AU.  416. 

Public  Works  and  Road  Cess,  Suit  for. 

See  SmAll  Cause  Court — ^MoAisaiL 

12. 

David  v.  Grish  Chunder  Guha. 

I.  L.Bep.9CaL  188, 1882; 

llCal.Bep.806. 

Share  of  Debt  Wrongfully  Taken,  Suit  for. 

See  Small  Cause  Court— Mofosidl. 
16. 
KUMRUNNSaSA  «.  SujAN...10  CaL 
Bep.  81. 

—  Suit  by  Landholder  against  Purchaser  of 

Produce  of  Tenant's  Land. 

See  Small  Cause  Court— MoftissiL 

18. 

Shibba  v.  Hulasi...!.  Ii.  Bep.  6 

AIL  518. 

Undivided  Hindu  Family,  Suit  against,  for 

Debt  incurred  by  Manager. 
See  Small  Cause  Court— MoftissiL 
17. 
Puna  v,  Virabadra...!.  L.  Bep. 
6  Mad.  277. 


JXTBISDICnON    OF    SMALL    CAUSB 
COXJBT,  FBESIDEKCY  TOWN. 

^—  Carrying  on  Business. 

See  Small  Cause  Court  — Presi- 
dency Town.  2. 
Chundbe  Churn  v.  Edul]bb...L 
Zi.  Bep.  8  CaL  678. 

JT7BY. 

—  Questioning. 

5^  Criminal  Procedure  Code,  A^ 
X.  of  1872,  §268.1. 
Empress  «.  Duunum...!.  I«.Bep. 
8  CaL  58. 

-.  Selection  of— by  Choice  instead  of  by  Lot. 
See  Procedure*-CriminaL  80. 
Jhubboo  Mahton  ...I.  L.  Bep. 
8  CaL  780. 
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KABUUAT  SUED  ON,  FAILUBB  TO 
PBOVB. 

—  Rent  at  Old  Rate. 

S0€  Landlord  and  Tenant.  19. 
RousHAN  V.  Hurray ...L  L.  Bep. 
8  0aL8d6. 

XANAX  dsnub,  natubb  of. 

See  limitation.  185. 

SOMATAJIPAD    V.    NADUVAICAL...L 

L.  Bep.  6  Mad.  825. 


—  Improvements  by  Mortgagee. 

See  Jurisdiction.  18. 

Mana  v.  Surya...I.  L.  Bep.  5 
Vad.d84. 
— —  Improvements — Renewal. 
See  Malabar  Law.  S. 

MUPANAGSI  V.  VIRUPATCHAII...L 

L.  Bep.  4  Nad.  987. 

—  Lease  or  Mortgage. 

Ar  Malabar  Law.  18. 

N.  V.  SiLAPANI  9.   V.  N.   ASHTA- 

afURTi...L  L.  Bep.  8  Nad. 
882. 

*— *  Prior  Rigkt  to  make  Further  Advances. 
SiseNalabar  Law.  11.  11a. 

KuNHAifu  V.  A.  Keshava L 

L.  Bep.  8  Nad.  246. 

MaRARAR  «,   MUNHOVULI...L   L. 

Bep.  6  Nad.  140. 
*—  Redemption  before  12  Years. 
5^  Nalabar  Law.  14. 

Kanara  v.   Govindan L  L. 

Bep-  6  Nad.  810. 

KABAYTJNA  8ANUDAYAM,  POWEB 
OF. 
See  Nalabar  Law.  9. 

Patinharipat  v.  Chbkur...!.  L. 
Bep.  4  Nad.  141. 

XABKAVAK. 

—  Alienation  by — Power  of. 

See  Nalabar  Law.  15. 16. 17. 

— —  Decree  Against— Not  Binding  on  Members 
of  Tarwad  not  Pkrties  to  Suit. 
See  Bee  Judicata.  86. 

KUNNATHURILLATH     V.     NARAYA- 
NAN  L  L.  Bep.  6  Nad. 

191. 


KASJXAVAXf'-conid. 

—  Onus  Probandi  of  Authority  of— to  Incur 
Debt. 
See  Malabar  Law.  15. 17. 

KoiiBi  V.  LAK8H111...L  L.  Bep. 

5  Nad.  201. 
KuTTx  V.  Payanu L  L.Bep. 

8  Nad.  288. 

Removal  of. 

See  Nalabar  Law.  16. 

P.    P.   KUMHAMOOD  V,    P.   P.   Ku- 

THIATH...L  L.  Bep.  8  Nad. 
169. 

Right  of,  to  Recover  Property  from  Anan- 

dravan. 
See  Nalabar  Law.  1. 

Uraiikuiiarath  v.  Uraiucuma- 
RATH...LL.Bep.  6  Nad.  1. 

Sale   in   Execution  of  Decree  Against— 

Alone. 
S§e  Nalabar  Law.  15. 

KoMBi  «.  LAK8H111...L  L.  Bep. 

6  Nad.  901. 

EABNAVAN,  SXHT  TO  BENOVB. 

Court  Fees  on. 

^l^Oourt  Fees.  4. 

Govindan  v.  Krishnanan...L  L. 
Bep.  4  Nad.  146. 
—^  Valuation  of. 

5^tf  Jurisdiction.  9.    . 

Narangouv.  NARANGOL1...L  L. 
Bep.  4  Nad.  814. 

KBEFIHO    A     BOABDIKO     HOUSE 
WITHOUT  LI0EN8E. 
See  Bengal  Act  IV.  of  I8769  §  77. 
1. 
W00D...L  L.  Bep.  8Cal.891. 

KH0JAH8. 

1. Executor  or  Administrator  off  Powers 

of^Administrator  with  Will  Annexed,"]  The 
powers  of  a  Khojah  Mahomedan  executor  or 
administrator,  like  those  of  a  Cutchi  Mahomedan 
executor  or  administrator,  are  generally  limited 
to  recovering  debts,  and  securing  debtors  pay- 
ing the  same ;  but  where  the  will  of  a  Khojah 
Mahomedan  gave  his  executor  full  power  with 
regard  to  the  payment  of  debts  :— 

Held,  that  the  administrator  with  the  will 
annexed  who  was  a  Khojah  Mahomedan  succeed- 
ed to  those  powers,  and  in  a  suit  brought  against 
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KROJAMS—contd. 

him  as  .administrator  by  an  alleged  creditor  of 
the  deceased,  represented  all  the  persons  in- 
terested in  the  estate.    Ahmedbhoy  Hubibhoy 

V.  VuLLEEBHOY  Cassumbhoy I.  L.  Bep.  6 

Bom.  708, 1882.    Latham,  J. 

S.  C.  under  Rea  Judicata.  14« 

XHOOLA. 

See  Mahomedan  Lav--Bivorce.  1. 

Vadakev.  ODAKEL...I.  L.Bep.  8 

Kad.847. 

EIBNAFPINa. 

1. By  Mother  of  In/ant —  Abetment — 

Custody  of  In/ant  —  Hindu  Lav  —  Penal  Code, 
SS  109.  363-]  By  the  Hindu  law,  a  father  is 
the  guardian  of  his  children,  and  is  ordinarily 
entitled  to  their  custody.  A  mother  can  never 
have  a  right  to  the  custody  of  her  legitimate 
children  adverse  to  the  father.  Under  ordinary 
circumstances,  the  custody  of  the  mother  is  the 
custody  of  the  father,  and  any  removal  of  the 
children  from  place  to  place  by  the  mother, 
ought  to  be  taken  to  be  consistent  with  the  right 
of  the  father  as  guardian  and  not  as  a  taking 
out  of  his  keeping.  But  the  removal  of  an  in- 
fant daughter  by  the  mother  from  the  father's 
house,  without  his  knowledge,  and  for  the  express 
purpose  of  marrying  her  without  his  consent, 
and  thereby  depriving  him  for  ever  of  her 
gruardianship  and  custody,  amounts  to  a  taking 
out  of  the  keeping  of  the  lawful  guardian  within 
the  meaning  of  S  363  of  the  Penal  Code,  and  a 
person  with  whom  such  removal  and  marriage 
has  been  previously  concerted  will  be  liable  as  an 
abettor  under  $  109. 

In  the  Matter  of  the  Petition  of  Prankrishna 

SURMA...I.  L.  Bep.  8  Gal.  969 ;  11  Gal.  Bep. 

6, 1882.  Wilson  and  Macpherson,  JJ. 

2. Illegitimate  Child — Lawful  Guardian 

—Penal  Code^  H  361. 366—'*  Lawfully  Entrust- 
ed " — Custody  of  Infant."]  The  mother  of  an  ille- 
gitimate child  is  its  proper  and  natural  guardian 
during  the  period  of  nurture;  and  if,  during 
that  period,  the  mother  dies,  and  commits  the 
child  to  the  care  -of  a  friend,  who  accepts  the 
trust  and  maintains  the  child  in  his  own  house 
and  at  his  own  expense,  such  person  is  '*  law- 
fully entrusted"  with  the  care  of  the  minor  with- 
in the  meaning  of  the  explanation  in  \  361  of 
the  Penal  Code. 


KLD^KBYOXOt-^ntd, 

The  object  of  that  and  the  cognate  sections 
of  the  Code,  is  at  least  as  much  to  protect 
children  of  tender  age  from  being  abducted,  or 
seduced  for  improper  purposes,  as  for  the  pro- 
tection of  the  right  of  guardians  and  parents; 
and  the  explanation  of  the  words  "  lawful  guar- 
dian" under  \  361  is  intended  to  obviate  the 
difficulty  which  would  otherwise  arise,  if  the 
prosecution  were  required  to  prove  strictly  in 
cases  of  abduction,  that  the  person  from  whose 
care  or  custody  a  minor  had  been  abducted  or 
kidnapped  came  strictly  within  the  meaning  of 
a  guardian  according  to  the  legal  acceptation  of 

that  word.    Empress  v.  Pemantlb L  L* 

Bep.  8  CaL  971, 1882.  GaHh,  C.J.,  Cunning- 
ham and  Maclean,  J  J. 

KI8TBANDI. 

See  LimitatioiL  43. 

Bhekhan  v.  Rajroop I.  Zi. 

Bep.  8  CaL  912. 

ESHATTBYAS,  ABOPTIOK  AMONG. 

Ceremonies  Unnecessary. 

See  Hindu  Law— Adoption.  8. 
Sri  Chandramala  v.  Sri  Muk- 
TAiiALA^.I.  Ii.Bep.  6  Mad. 
20. 
KUNTAQABA,  LEVY  OF. 
See  Contract.  11. 

Dhunput  V,  Denobundhu 9 

CaL  Bep.  279. 

LABOTJB£BS>     BBEACH     OF      CON- 
TBACTy  BY. 

See  Act  XTTI.  of  1889. 

LACHES. 

&ff  Bill  of  Exchange.  2. 

Nightingale  v.  Faiz-ulla...L  L. 
Bep.  4  All.  884. 

LAEHIBAJ  LANDS. 

—  Resumption — Onus  Probandi, 
See  Onus  Probandi.  12. 

Bacharam  v.  Peary  Mohun...L 
L.  Bep.  9  CaL  818. 

— -  Resumption  of— by  Parchaser  at  Revenue 
Sale —  Limitation. 
See  Besumption.  2. 

KOYLASHBASHING  V.   GOCOOLMONI. 

I.  L.  Bep.  8  CaL   280 ;  10 
CaL  Bep.  41. 
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isAism   AcaxnsctioN   act  x.  of 

1870. 

1. Apportionment  of  Compensation  be- 

Hteen  Mirasdar  and  Ulkudi  Sukharasis  or 
Payakaris.]  No  general  rule  can  be  laid  down  as 
to  the  tenure  and  rights  of  persons  called  '*  Ulkudi 
Sukharasis"  or  "  Payakaris"  but  where  land  is 
taken  under  the  Land  Acquisition  Act,  they  are 
clearly  entitled  to  compensation  for  the  loss  of 
their  interest.  The  value  of  the  land  taken 
having  been  ascertained,  it  must  be  appropriated 
to  the  Mirasdar  and  Ulkudi  proportionately. 
These  interests  must  vary  in  value  in  each  estate 
with  the  varying  rights  of  the  Mirasdars  and 
Ulkudis,  but  in  ascertaining  their  value  there  is 
a  reversionary  right  in  the  Mirasdar  which  must 
not  be  lost  sight  of,  and  in  ascertaining  the  value 
of  the  rights  of  the  parties  respectively,  where 
they  are  calculated  on  the  basis  of  the  value  of 
produce,  allowance  must  be  made  for  the 
expense  of  cultivation.  Appasami  Mudali  v, 
Ragappa  Nattan...!.  L.  Bep.  4  Mad.  867, 
1880.     Turner,  C.J.,  and  M.  Ayyar,  J. 

§  15 — Second  Appeal, 

See  Appeal — CiviL  43. 

Atri  9.  ARN0...12  CaL  Bep.  409. 

§  39 —  Second  Appeal. 

S^ftf  Appeal—Civil.  43. 

Atriv.  Arno..< 12  Cal.  Bep. 

409. 
«  UUn>HOLDEB.'» 

See  Landlord  and  Tenant.  11. 

Vaythenatha  v.  Sami I.  L. 

Bep.  8  Mad.  116. 

ULNDINaANDCBANAQE  CHABQES. 

—  Liability  of  Shipowner  and  Consignee. 

See  Bill  of  Lading.  2. 

Scott  v.  Finlav...L  L.  Bep.  7 
Bom.  386. 

LAND  LET  FOB  CLEABIXa  OB  BE- 
CLAIMINa. 

—  Enhancement  of  Rent  of. 

See  Enhancement  of  Bent.  7. 

Huro  Prasad  v-  Chundee  Churn. 
I.  L.  Bep.  9  Cal.  606. 

LAKDLOBD  AND  TENANT. 

— ^  Abandonment  of  Holding  and  Failure  to 
Pay  Rent— Ejectment. 
See  Landlord  and  Tenant.  20. 20a. 
20b.  89. 


LANBLOBB  AND  TENANT— om^J. 
Abandonment  of  Holding — Failure  to  Cul- 
tivate. 

See  Landlord  and  Tenant.  43. 
Abandonment  of  Holding — Re-entry. 

See  Landlord  and  Tenant.  46. 
Abatement  of  Rent 

See  the  Cases  under  Abatement  of 
Bent. 
Accretion — Enhancement  of  Rent — Notice. 

See  Landlord  and  Tenant.  27. 
Adverse  Possesision. 

See  Landlord  and  Tenant.  1.  la. 

—  Adverse   Possession  —  Non-Payment    of 

Rent. 
See  Limitation.  74.  74a.  100. 

Dadobav.  KRisHNA.-.I.L.Bep.  7 
Bom.  34. 

Tatia  V,  SADASHIV...L  L.  Bep.  7 
Bom.  40. 
Krishna  v.  Hari...L  L  Bep.  9 
Cal.  367. 
Adverse  Possession  against   Tenant    Ad- 
verse to  Landlord. 
See  Landlord  and  Tenant.  30. 

Agreement  to  Pay  Collection  Charges. 

See  Landlord  and  Tenant.  28. 
^—  Alluvial  Lands,  Right  of  Occupancy  in. 
Sec  Landlord  and  Tenant.  15. 

Attornement — Estoppel. 

See  EBtoppeL  6. 

LoDAi  V  Kally  Dass...L  L.  Bep. 

8  Cal.  238. 
Benami  Sale  to  Tenant. 

See  EstoppeL  9. 

Sabuktulla  v.  Hari 10  Cal. 

Bep.  199. 

Beng.  Act  VIII.  o£  1869,  H  6  and  22. 

See  Landlord  and  Tenant.  20. 

Beng.  Act  VIII.  of  1869,  $  14. 

See  Landlord  and  Tenant.  18. 

Beng.  Act  VIII.  of  1869,  $  18,  CI.  3. 

See  Landlord  and  Tenant.  27. 

Beng.  Act  VIII.  of  1869,  S  59—"  Under- 

Tenure." 
See  Landlord  and  Tenant.  26. 

Boundaries,  Confusion  of  by  Tenant. 

See  Landlord  and  Tenant.  40. 

—  Buildings  Erected  by  Occupancy  Tenant. 

See  Landlord   and  Tenant.  18a. 
18b. 
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LANDLOBD  AND  TEVANT— coit/^. 

—  Buildings  I  Right  of  Tenant  to  Erect. 

See  Landlord  and  Tenant.  21. 

—  Collection  Charges,  Agreement  to  Pay. 

See  Landlord  and  Tenant.  28. 
—Co-Sharers  in  Shotriyam  Village — Separate 
Pattas. 
See  Landlord  and  Tenant,  9. 
— ^  Covenant  not  to  Alienate — Mulgeni  Lease. 
Si€  Ckmdition  in  Restraint  of  Alie- 
nation. 2.  8. 
Vyakantraya  tr.  Shivrambhat. 
L  L.  Sep.  7  Bom.  266, 1888. 

TaMAYA  r.   TiMAPA    GANPAYA...L 

L.  Bep.  7  Bom.  262, 1888. 

And  see  Landlord  and  Tenant.  86. 
86a. 

—  Co-Sharers  of  Land,  Ejectment  by  One  of. 

5^  Landlord  and  Tenant.  84. 
— .  Denial  of  Landlord's  Title  —  Ejectment- 
Notice  to  0"J*« 
See  Landlord  and  Tenant.  61. 

—  Denial  of  Landlord's  Title — Estoppel. 

See  Onus  Probandi.  16. 

RhiDOY   v.    NoBIN    CHUNDER...12 

CaL  Bep.  467. 

—  Determination  of  Relation  of — Resumption 

of  Land  for  Non-Cultivation. 
See  Landlord  and  Tenant.  48. 

—  Diluvion  of  Occupancy  Tenant's  Holding — 

Ejectment. 
See  Landlord  and  Tenant.  82. 
^—  Duty  of  Tenant  to  Protect  Estate. 

See  Landlord  and  Tenant.  80. 
•—  Ejectment. 

S^^Jeotment. 

— -  Ejectment — Court  Fees  on  Suit  for. 
See  Ck)art  Fees.  16. 

BiBI  NURJAHAN  V.  MoRPAN 11 

Cal.  Bep.  91. 

Ejectment  ■—  Denial  of  Landlord's  Title- 
Notice  to  Quit 
See  Landlord  and  Tenant.  61. 

—  Ejectment  by  Inamdar — Notice  to  Quit. 

See  Inamdar.  1.  2. 

Narayan  «.  KASHI...L  L.  Bep. 
6  Bom.  67. 

Pandurano   v.  Yednrshwar...L 
L.  Bep.  6  Bom.  70. 


LANDLOBD  AVD  TKSAJST^'-amid. 

Ejectment — Notice  to  Quit. 

See  Landlord  and  Tenant  17.  61. 
^-—  Ejectment  of  Occupancy  Tenant. 

See  Landlord  and  Tenant.  20. 20a. 
20b.  89. 

—  Ejectment  of  Occupancy  Tenant  —  Sub- 

mergence of  Holding — Custom. 

5^  Landlord  and  Tenant.  82. 

—  Ejectment — Planting  Trees. 

Se€  Landlord  and  Tenant.  16.  28. 

—  Ejectment    —    Ryot     with    Transferable 

Jote — Decree  for  Arrears  of  Rent. 

See  Landlord  and  Tenant.  26. 

—  Ejectment    Suit  by  Tenant— Subsequent 

Suit  by  Landlord. 
See  Bes  Judicata.  46. 

Rambrohmo  «.  BuNSi 11  OaL 

Bep.  122. 

^-—  Enhancement  of  Rent 

See  Enhancement  of  Bent. 

—  Enhancement  of  Rent — Accretion — Notice. 

5^  Enhancement  of  Bent.  9. 

HuRRo  V.  G0PBE...IO  OaL  Bep. 
669. 
See  Landlord  and  Tenant.  27. 

Enhancement  of  Rent — Exemption  from— 

Beng.  Act  VIIL  of  1869,  $  4. 
See  Enhancement  of  Bent.  6. 

TiRTHANUND  v.    HURDU L    L. 

Bep.  9  OaL  262. 

-»—  Enhancement  of  Rent  of  Land   Let  for 
Clearing  or  Reclaiming. 

See  Enhancement  of  Bent.  7. 

HuRo  V.  CHUNOBB...L  L.  Be^. 

9  OaL  606;  12 OaL  Bep. 

26K 

-— ^  Enhancement  of  Rent  by  Manager  under 
$  243,  Act  VIH.  of  1859. 
&«  Enhancement  of  Bent.  d. 

Khetter  Mohun  v.  Wells I. 

L.  Bep.  8  Oal.  719  ;  11  CaL 
Bep.  18. 

Enhancement  of  Rent — Notice. 

5i7tf  Enhancement  of  Bent.  1.  8.  8a. 

4.  6. 8.  9. 
See  Landlord  and  Tenant.  18. 
— -  Enhancement  of  Rent  on  Repair  of  Tank 
— Consent  of  Collector. 
See  Landlord  and  Tenant.  44. 
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Estoppel— Denial  of  Landlord's  Title. 

Sfe  Xalabar  I^aw.  9. 

Patinharipat  v.  Chekur...!.  L. 
Bep.  4  MacL  141. 
See  OnvLM  Proband!.  16. 

RhIDOY    v.    NoBIN    CHUNDER...12 

Cal.  Bep.  457. 

Forfeiture — Breach    of    Duty    in    Use  of 

Land. 
See  Landlord  and  Tenant.  87. 

—  Forfeiture,  Covenant  for,  Relief  against. 

See  Forfeiture.  1. 

Duu  Chand  v.  Rajkissore...!.  L. 
Bep.  9  Gal.  88. 

Fgrfeiture — Joint-Tenants. 

5^  Landlord  and  Tenant.  85. 
•  Forfeiture  of  Occupancy  Holding. 

S^  Landlord    and    Tenant.    SO. 
dOa.  dOb. 
^—  Forfeiture,  Relief  Against. 

See  Landlord  and  Tenant.  36. 86a. 
Forfeiture,  Waiyer  of. 

See  Landlord  and  Tenant.  41. 

—  Fractional  Shareholder,  Suit  by. 

See  Landlord  and  Tenant.  42. 

Kabuliat  Sued  on.  Failure  to  Prove — Rent 

at  Old  Rate. 
See  Landlord  and  Tenant.  12. 

Lease  Obtained  by    Misrepresentation — 

Rectification. 
See  Landlord  and  Tenant.  22, 

—  Lease  for  Term  of  Years  of  Zemindarr 

Rights. 
See  Landlord  and  Tenant.  81. 

•  Mad.  Act  Vin.  of  1865,  H  i,  3- 

See  Landlord  and  Tenant.  2. 2a.  8. 

Mad.  Act  VIIL  of  1865,  $  ^ 

See  Landlord  and  Tenant.  4.  5.  6. 
7.8. 

Mad.  Act.  VIIL  of  1865,  $  9. 

See  Landlord  and  Tenant.  9. 
Mad.  Act.  VIIL  of  1865,  f  10. 

See  Landlord  and  Tenant.  10. 
Mad.Act  Vlll.of  1865.  $  11. 

5^  Landlord  and  Tenant.  11. 
40 
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Mad.  Act  VIIL  of  1865,  $  "  —  Enhance- 

ment  of  Rent  —  Consent  of  Collector. 

See  Landlord  and  Tenant.  44. 
Mad.  Act  VIIL  of  1865,  ((  38,  39. 

5"^^  Landlord  and  Tenant.  50. 
Mad.  Act  VIIL  of  1865,  $$  38,  39,  40. 

See  Landlord  and  Tenant.  25. 
Mad.  Act.  VIIL  of  1865,  $  39. 

See  Landlord  and  Tenant.  7. 
Mad.  Act  VIIL  of  1865,  $  79. 

See  Landlord  and  Tenant.  2.  2a. 
Mittadar's  Right  to  Eject  Tenant. 

See  Landlord  and  Tenant.  14. 
Mortgagee,  Lease  by,  to  Mortgagor. 

See  Hortgage.  11. 

Baghklin  v.  Mathura  ...  L  L. 
Bep.  4  All.  480. 
Mortgage  by  Occupancy  Tenant. 

See  Landlord  and  Tenant.  29. 
Mortgagee  of  Landholder  when  Landlord. 

See  Landlord  and  Tenant.  2. 2a.  8. 

Neglect  of  Tenant  to  Pay  Road  and  Public 

Works  Cess — Dannages. 

See  Damages.  1. 

Saroda     Prosad   v.     Prosunno 

C00MAR...J.  L.  Bep.  8  CaL 

290. 

Non-Cultivation  by  Tenant — Resumption. 

See  Landlord     and    Tenant.    20. 
20a.  20b.  39.  43.  46. 
Notice  to  Pay  Rent,  Effect  oL 

See  Small  Cause  Court— Ilofussil. 
2. 
Kalidas  v.   Vallabhdas...L.  L. 
Bep.  6  Bom.  79, 

Notice  to  Quit,  Publication   of,   in    News- 
papers. 

See  Landlord  and  Tenant.  45. 
Notice  to  Quit,  Reasonable,  What  is. 

See  Landlord  and  Tenant.  17. 
Occupancy  Tenant,  Mortgage  by. 

S^e  Landlord  and  Tenant.  29. 

— -  Occupancy    Tenant,    Relinquishment   bjr, 
Effect  of,  on  Heirs. 
See  Landlord  and  Tenant..  24. 
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- — •  Occupancy  Tenant,  Submergence  of  Hold- 
ing— Ejectment — Custom. 
See  Landlord  and  Tenant.  82. 
— —  Occupancy  Tenant,  Transfer  by. 

See  Landlord  and  Tenant.  88. 49. 

—  Occupancy   Tenant,    Usufructuary    Mort- 

gage by. 
See  Landlord  and  Tenant.  47. 

— —  Patta — Increased   Assessment  for  Garden 
Cultivation  and  Second  Crop,  Agreement 
for. 
See  Landlord  and  Tenant.  11. 

—  Pattas  and  Muchalkas,  Agreement  to  Dis- 

pense with  Exchange  of. 
See  Landlord  and  Tenant.  6.  8. 

-— —  Pattas,  Suit  to  Compel  Acceptance  of. 

5^tf  Landlord  and  Tenant.  2.  2a. 
8.  4.  6. 

Patta,  Tender  through  Post. 

See  Landlord  and  Tenant.  7. 

—  Permanent  Lease. 

See  Landlord  and  Tenant,  li^.  18. 
18a.  14. 

—  Permanent  Lease,  Presumption  of. 

See  Malabar  Law.  2. 

Manav.  SuNDARAN...!.  L.  Rep. 
4  Mad.  148. 

SrINIVASA    V,    NUNJUNDAS...L  L. 

Bep.  4  Mad.  174. 176. 
— ^  Permanent  Tenure. 

See  Landlord  and  Tenant.  18a. 

—  Planting  Trees — Ejectment. 

See  Landlord  and  Tenant.  16.  28. 

— ^  Planting  Trees  by  Tenant  of  Agricultural 
Holding. 

See  Landlord  and  Tenant.  87. 
Rectification  of  Lease. 

See  Landlord  and  Tenant.  22. 

—  Registration  as  Owner  does  not  per  se 

Create  Relation  of. 
See  Landlord  and  Tenant.  88. 

— —  Relinquishment   by   Occupancy    Tenant, 
Effect  of. 
S^  Landlord  and  Tenant,  24. 
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'  Relinquishment  of  Tenure. 

See  Landlord  and  Tenant.  89. 

Right  of  Occupancy — Agricultural  Hold- 
ing, Building  on. 
See  Landlord  and  Tenant.   18a. 
18b. 

Right  of  Occupancy  in  Alluvial  Lands. 

See  Landlord  and  Tenant.  15. 

Right  of  Occupancy,  Attachment  and  Sale 

of. 
See  Landlord  and  Tenant.  19. 

Surborakari  Tenure,  Alienation  or  Parti- 
tion of — Forfeiture. 
See  Landlord  and  Tenant.  86. 

Transfer  by  Occupancy  Tenant. 

See  Landlord  and  Tenant.  88.  69« 
Trees  Planted  by  Tenant,  Ejectment. 

See  Landlord  and  Tenant  10.  28* 
87. 

—^  Trees,  Title  to. 

See  Landlord  and  Tenant.  49. 
"  Under-Tenure." 

See  Landlord  and  Tenant.  20. 

Usufructuary     Mortgage    by    Occupancy 

Tenant 
See  Landlord  and  Tenant.  40. 

1. Adverse  Possession  —  Non-payment 

of  Rent  and  Patta  issued  by  Government  through. 
Mistake.']  Where  the  relation  of  landlord  and 
tenant  between  the  plaintiff  and  defendant  has 
once  been  proved  to  have  existed,  it  lies  on  the 
defendant,  in  a  suit  for  ejectment  after  due 
notice,  to  prove  that  the  relation  of  landlord  and 
tenant  was  put  an  end  to  at  such  a  period  ante- 
rior to  the  suit  as  would  entitle  him  to  rely  on 
his  possession  as  adverse  to  the  plaintiff  for  12 
years.  Non-payment  of  rent  for  more  than  IX 
years,  and  a  grant  of  pattas  by  the  Government 
to  the  defendant  for  5  years  under  a  mistake, 
and  when  the  Government  claims  no  interest 
adverse  to  the  plaintiff,  and  plaintiff  did  not 
consent  to  the  defendant  becoming  tenant  to 
Government}  would  not  create  any  possession 
in  the  defendant  adverse  to  the  plaintiff.  Ti« 
RUCHURNA  Peru  HAL  Nadan  v.  Sanguvxbn...!. 

L.  Bep.  8  Had.  118, 1881.  Keman  and 
Kindcrsl^,  JJ. 
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'  la. Adverse  Possession — Trespasser  — 

Act  XV.  of  1877,  Scked.  IL,  Art,  144.]  A  defen- 
ilant  in  a  suit  to  recover  possession  of  land  has 
a  right  to  set  up  the  plea  of  tenancy,  and  at  the 
same  time  to  rely  on  the  Statute  of  Limitations. 

lo  a  suit  to  recover  possession  of  certain  lands, 
the  defendant  pleaded  that  the  lands  were  in- 
cluded in  a  permanent  lease  granted  to  him  in 
1849  ^y  t**®  plaintiff's  predecessor  in  title,  and 
that  the  suit  was  barred  by  limitation.  It  was 
found  as  a  fact  that  the  lands  were  not  included 
in  the  lease,  but  it  appeared  that,  if  not  from 
1849.  *^  any  rate  ever  since  1856,  the  plaintiff 
was  aware  that  the  defendant  insisted  that  the 
lands  were  included  in  the  permanent  lease,  and 
that  as  far  back  as  1856  the  plaintiff  was  en- 
gaged in  asserting  his  right  by  endeavouring 
to  let  the  lands  to  other  tenants : — 

Held^  that  under  the  circumstances  it  was 
impossible  to  hold  that  the  defendant's  posses- 
sion was  not  adverse  to  the  plaintiff.  The  de- 
fendant was,  in  fact,  a  trespasser  setting  up  a 
pretended  tenant^  which  the  plaintiff  through- 
out denied,  and  the  case  must,  under  such  cir* 
cumstances,  be  regarded  as  throughout  a  case 
against  a  trespasser,  and  not  as  one  between 
landlord  and  tenant.  Maidin  Saiba  v.  Na- 
GAPA...L  L.  Bep.  7  Bom.  96,  1882.  Sar- 
gent, C.J.,  and  N,  Haridas,  J. 

2. Mad,  Act  VIILofi%6S.-^SS  1,3. 

y^j  8^ — Assignee  of  Landholder-^ Farmer — Mort- 
gagee  of  Landholder  —  Delegation.']  The  ques- 
tion, whether  or  not  mortgagees  of  landlords  are 
authorized  as  assignees  to  exercise  the  powers 
of  landlords  under  Madras  Act  VIII.  of  1865, 
assuming  that  they  have  satisfied  the  conditions 
of  the  Act,  must  turn  upon  the  nature  of  the 
mortgage. 

A  mortgage  may  be  made  by  way  of  lease,  or 
by  way  of  farm  or  accompanied  with  a  farm.  If 
it  be  a  stipulation  of  the  mortgage  that  the 
mortgagee  shall  take  possession  of  the  estate  in 
whole  or  in  part  and  give  credit  or  account  for  a 
sum  certain  to  the  proprietors  on  account  of 
collections,  he  is  pro  tanto  a  farmer  ;  and  in 
such  a  case,  if  the  mortgagor  is  the  holder  of  a 
sanad'i-milkiyat'i-istimrar^  a  Zemindar,  Shot- 
riyamdar,  Jagirdar,  or  Inamdar,  the  mortgagee  is 
expressly  included  in  the  definition  of  landholder 
in  $  I  of  the  Act,  and  may  exercise  the  powers 
of  a  landholder  under  the  Act.  But  where  the 
mortgage  is  made  in  such  a  manncc  that  the 
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rights  of  the  mortgagor  in  respect  of  the  enjoy- 
ment of  the  property  are  simply  assigned  to  the 
mortgagee,  in  such  a  case  the  mortgagee  has  the 
powers  conferred  by  the  Act  on  landholders  only 
if  they  have  been  delegated  to  him  by  ^  79, 
and  they  may  be  delegated  by  landlords  of  either 
of  the  classes  mentioned  in  the  definition. 

There  must  be  the  same  evidence  of  delega- 
tion as  is  required  in  any  other  cases  in  which 
powers  are  delegated.  A  delegation  may  be 
inferred  from  the  general  tenor  of  the  instrument 
and  without  express  terms,  but  it  should  not  be 
inferred  from  an  instrument  which  is  in  form  an 
ordinary  mortgage.  Vellavan  Chetti  «. 
T1RUVAK0NE...I.  L.  Bep.  6  Had.  76,  1883. 

F.  B. 

2a. Afad,  Act  VIII,  0/1865,  S  19— Usu- 
fructuary Mortgagee  with  Mortgagor's  Powers 
Delegated^]  Where  a  zemindar  executed  a  usu- 
fructuary mortgage  of  a  part  of  his  zemindari, 
and  by  the  deed,  delegated  all  his  powers  under 
Madras  Act  VIII.  of  1865  to  the  mortgagee  : — 

Heldf  that  the  mortgagee  was  entitled  to 
enforce  the  acceptance  of  pattas  under  that  Act. 
GuNGA    Reddi  Naravana   Reddi  V,  Kristna 

Doss  Bala  Mukunda  Doss L  L.[Bep.  6 

Mad.  87,  1882.    F.  B. 

3. Mad,  Act  VIIL  of  1865,  S  ^--Patta, 

Suit  to  compel  Acceptance  of— Purchaser  of  Ze- 
mindari Village  at  Sale  in  Execution  of  Decree 
on  Martgage-^Separate  Assessment — Mad.  Reg, 
XVII.  of  1806,  5  8.]  The  mortgagee  of  a  village 
belonging  to  a  zemindar  purchased  the  village  at 
a  sale  in  execution  of  a  decree  obtained  by  him 
on  the  mortgage,  and  in  pursuance  of  a  private 
arrangement  entered  into  between  himself  and 
the  mortgagor  zemindar,  but  to  which  the  Gov- 
ernment were  not  parties,  continued  to  pay  a 
proportion  of  the  peshkush  into  the  treasury,  as 
he  had  done  during  the  continuance  of  the 
mortgage.  The  purchase  had  not  been  regis- 
tered by  the  Collector,  nor  had  the  village  been 
separately  assessed  under  ^  8  of  Madras  Regu- 
lation XVII.  of  1802.  In  a  suit  brought  by  him 
against  a  raiyat  of  the  village  to  compel  the 
defendant  to  accept  a  patta  from  him. 

Held,  that,  while  the  plaintiff  might  have 
purchased,  among  other  rights,  the  tight  to  have 
the  sale  registered  by  the  Collector,  and  to  have 
the  village  separately  assessed  under  Madras 
Regulation  XVII.  of  1802,  f  9,  he  had  not  by 
his  purchase    acquired  the   title    of  zemindar 
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uhtil  he  should  have  been  recognized  as  a 
zemindar  by  the  Government,  or  by  the  Collector 
on  behalf  of  the  Government,  and  that  until  the 
plaintiff  should  have  obtained  the  separate 
assessment  and  registration  of  the  village  in  his 
tiame,  he  was  not  a  person  farming  the  land 
revenue  under  Government,  who,  under  §  3  of 
Madras  Act  Vlll.  of  1865,  would  have  the  right 
to  tender  a  patta  ;  and,  therefore,  that  the  suit 
would  not  lie.    Valamaramavyan  v.  Virappa 

Kandian I.  L.  Rep.  6  Mad.  145,  1882. 

Kindersley  and  M,  Ayyar^  ]J. 

4. Mad.  Act  VIII.  of  1865,  S  7O     A 

patta  which  professes  to  make  a  tenant  liable 
to  the  person  tendering  it  for  lands  not  held,  as 
well  as  for  lands  held,  of  such  person,  is  an 
improper  one,  and  not  one  which  the  tenant  is 
bound    to    accept.      Alagirasmi    Naikbr    v. 

iNNASi  Udayan L  L.  Bep.  8  Mad.  127, 

1881.    F.  B. 
S.  C.  under   Small  Cause  Court  — 
MofussiL  5. 

5. Mad.  Act  VIII.  of  1865,  \  ^— Patta 

—  Unreasonable  Condition."]  A  tenant  is  not 
bound  to  accept  a  patta  which  requires  him  to 
relinquish,  at  the  close  of  the  Fasli,  land  which 
he  has  been   unable  to  cultivate.      Vedanta 

Chariar  v.  Atyasami  Mudau L  L.  Bep. 

4  Mad.  822, 1881.    Innes  and  Kindersleyt  ]]. 

6. Mad.  Act  VIIL  of  1865,  S  1— Patta 

— Lease — Agreement  to  Dispense  with  Exchange 
of  Patta  and  Muchalka.']  A  patta  is  not  neces- 
sarily a  lease,  nor  does  it  necessarily  contain  a 
lease.  It  is  not  necessarily  more  than  a  definite 
statement,  for  the  protection  of  both  landlord 
and  tenant,  of  the  charges  to  be  paid  by  the 
tenant  for  a  particular  year  or  term  of  years. 

The  mere  circumstance,  therefore,  that  the 
parties  have  arranged  without  a  writing  that 
the  one  should  occupy  and  the  other  pay  rent, 
js  not  sufficient  to  raise  the  inference  that  they 
dispensed  with  the  provision  of  the  law  that  pattas 
and  muchalkas  should  be  exchanged.  The  agree- 
ment to  dispense  with  pattas  and  muchalkas  need 
not  be  expressed,  but  it  must  appear  that  the  pro- 
vision of  the  law  was  present  to  the  minds  of  the 
contracting  parties,  and  that  they  deliberately 
elected  not  to  act  upon  it.  Kommireddi  Vara. 
HA  Narasimham  V,  Chevala  Ramasami  Na- 
YUDU...L  L.  Rep.  6  Mad.  136, 1882.  Inues 
and  M.  Ayyar^  J  J. 
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7. Mad.  Act  VIIL  of  1865,  SS  1*  39— 

Tender  of  Patta  by  Post.]  A  tender  of  a  patta 
to  a  tenant  through  the  post  is   invalid.    Ven- 

KATACHELLAM  ChETTI    V»    KaDUBITHI:S1...L  L. 

Bep.  4  Mad.    145, 1881.     Turner,  Cj.,  and 

Innes f  J. 

8. Mad.  Act  VIII.  of  1865,  S  J—Patia, 

Delivery  of]  If  a  tenant  chooses  to  accept 
terms  verbally  offered,  and  gives  a  muchalka  ac- 
cepting those  terms,  that  is,  some  evidence  that 
he  has  dispensed  with  the  delivery  of  a  patta.  If 
he  has  dispensed  with  the  delivery  of  a  patta  and 
accepted  the  terms  offered,  that  is  sufficient  to 
fix  him  with  liability.  Varabhachari  v.  Balu 
NAICKEN...LL.  Bep.  8  Mad.  255,  1881. 
Innes  and  M,  Ayyar,  J  J. 

9. Mad.  Act  VIII.  of  1865,  $  Q-^/a- 

rate  Pattas — Co-Sharers  of  Land  —  Purchaser  of 
Shares  in  Shotriyam  Village,]  Where  the  hold- 
ers of  shares  in  a  Shotriyam  village  have  not 
received,  or  agpreed  to  receive,  the  rent  sepa- 
rately from  the  tenants  according  to  their 
shares,  the  several  shareholders  constitute  one 
landholder  under  Madras  Act  VIII.  of  1865, 
and  one  sharer  is  not  entitled  to  enforce  accept- 
ance of  separate  pattas  by  the  tenants  in 
respect  of  the  proportionate  rent  payable  to 
him.  Krishnamachari  v,  Gangarau  Reddi* 
I.  L.  Bep.   5  Mad.  229,  1881.    Innes  and 

M.  Ayyar,  J  J. 

10. Mad.  Act  VIIL  of  1865,  §  10  — 

Appeal^ Default.]  No  appeal  lies  to  the  Dis^* 
trict  Court  from  an  order  passed  on  an  applica- 
tion to  eject  a  tenant  under  $  10  of  Madras 
Act  VIII.  of  1865. 

Quaere,  whether  a  Collector  can  enforce  eject' 
ment  for  the  default  specified  in  that  section 
where  the  ultimate  judgment  in  the  case  has 
been  that  of  an  Appellate  Court,  and  not  of  his 
own  Court. 

5tfm5/tf  :—'*  Default"  in  that  section  means 
wilful    default.    Mahomed   Yakub   Sahib   tK 

Mahomed  Jaffer  Au  Sahib L  L.  Bep* 

4   Mad.   167,  1881.     Turner,   C.J.,  and  M, 

Ayyar,]. 

11. **  Landholders—Mad.  Act  VIIL  of 

1865,  S  ii-^Increased  Assessment  for  Garden. 
Cultivation  and  Second  Crop.]  An  instrument 
authorizing  a  creditor  to  manage  an  estate, 
recover  rent  and  pay  certain  disbursements,  and 
retain  possession  until  a  certain  debt  among 
other   debts  to  him,  was  paid,  docs  not  create 
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the  creditor  a  landholder  within  the  meaning 
of  Madras  Act  VIII.  of  1865. 

A  provision  in  a  patta.  for  increasing  the  rate 
of  assessment  if  garden  cultivation  is  carried 
on,  or  if  a  second  crop  is  raised,  is  not  illegal, 
but  comes  within  the  provisions  of  $  1 1  of  that 
Act.  Vavthenatha  Sastrial  v.  Sami  Pan- 
dither...!.  L.  Rep.  8  Mad.  116, 1881.  Ker- 
nan  and  M.  Ayyar^  JJ. 

S.  C.  under  Practice— Civil.  6. 

12. Contract  —  Novation  —  Act  IX.  of 

1872,  $  62-^  Amendment  of  Plaint— Suit  on  Ka. 
Imliat — Failure  to  Prove  Kabuliat — Alternative 
Claim  for  Rent  at  Old  Rate.']  The  plaintiff, 
alleging  that  he  had  let  certain  land  to  the  1st  de- 
fendant prior  to  1874,  and  that,  in  that  year  the 
2nd  defendant,  who  was  the  son  of  the  1st  defen- 
dant, gave  the  plaintiff  a  kabuliat  at  an  annual 
jama  of  Rs.  69  in  respect  of  the  same  land, 
and  that  from  that  date  both  defendants  became 
his  tenants  at  that  rental,  and  had  paid  him 
their  rent  for  one  year,  sued  for  the  rent  under 
the  kabuliat  for  the  years  1876  and  1877  with- 
out making  any  alternative  claim  for  the  rent 
paid  by  the  ist  defendant  prior  to  1874. 

One  of  the  issues  raised  was,  whether  the  re- 
lation of  landlord  and  tenant  existed  between 
the  parties ;  and  what  was  the  rent  payable  by 
the  parties. 

The  Court  of  first  instance  found  the  alleged 
kabuliat  was  not  executed,  but,  on  the  evidence, 
gave  the  plaintiff  a  decree  against  the  ist  de- 
fendant at  the  rate  of  rent  paid  by  him  prior  to 
1874. 

The  District  Judge  reversed  the  decree  on  the 
ground  that  the  kabuliat  sued  on  not  having 
been  proved,  the  suit  should  have  been  dismiss- 
ed, under  (  62  of  the  Contract  Act  IX.  of 
1872  :— 

Heldf  that  this  view  was  founded  on  an  entire 
misconception  of  that  section.  If  the  parties  to 
a  contract  have  in  fact  made  a  new  contract  in 
substitution  of  the  old,  or  have  modified  the  old 
contract,  then  the  old  contract  is  at  an  end,  and 
the  new  or  modified  contract  takes  its  place ; 
but  the  mere  fact  of  one  party  alleging  that  a 
new  contract  has  been  substituted  for  the  old 
one  does  not  of  itself  put  an  end  to  the  old  con- 
tract, unless  the  allegation  is  proved  to  be  true; 
and  ^  62  of  the  Contract  Act  makes  no  difference 
m  the  law  in  that  respect. 
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It  is  a  question  for  the  discretion  of  the  Court 
in  each  case,  whether  it  will  frame  issues,  or 
amend  the  plaint  if  necessary,  so  as  to  allow 
the  plaintiff  to  enforce  his  alternative  claim ;  and 
where  the  omission  to  make  such  alternative 
claim  appears  to  have  been  from  inadvertence 
or  by  mistake,  it  would  be  proper  to  do  so. 

In  this  case,  though  in  the  plaint  the  claim 
was  not  expressly  made  in  the  alternative,  still 
the  fact  was  alleged  that  the  ist  defendant  had, 
previously  to  the  alleged  kabuliat,  been  occu- 
pying the  land  at  a  lower  rent  as  the  plaintiffs 
tenant ;  and  the  issues  were  framed  with  a  view 
to  that  alternative  claim.  Having  regard,  there- 
fore, to  the  circumstances  under  which  the 
suit  was  brought,  and  the  nature  of  the  issues 
raised,  it  was  the  duty  of  the  Court,  if  it  was 
found  that  the  1st  defendant  had  been  in  fact 
the  plaintiffs  tenant,  to  give  the  plaintiff  a 
decree  against  the  Ist  defendant  at  the  old 
rental ;  and  the  suit  was  remanded  for  the  deci- 
sion of  that  question.  Roushan  Bibee  v.  Hur- 
ray Kristo  Nath I.  L.  Bep.  8  Oal.  926, 

1882.    Garth,  C.J.,  and  Bose,  J. 

13. Permanent  Lease ^  Presumption  of 

— Bastu  Lands  — Grant  for  Building  Purposes,"] 
Where  it  is  conceded  that  lands  were  not  let 
out  for  agricultural  purposes,  but  that  they  had 
been  apparently  let  out  for  building  purposes 
more  than  60  years  before  the  date  of  the  suit, 
the  defendant's  ancestors  having  erected  a  sub- 
stantial house  thereon  more  than  60  years  be^ 
fore  suit,  and  having,  with  the  defendants,  since 
continued  to  reside  therein,  the  Court  is  at  liber- 
ty, in  a  suit  to  eject  the  defendants  after  notice 
to  quit,  to  presume  that  the  land  was  granted 
for  building  purposes,  and  that  the  grant  was 
permanent. 

Prosonno  Coomar  Chatterjee  v.  Jagan  Nath 
Bysack  (10  Cal.  Rep.  25)  followed.  Prosonno 
Coomar ee  Dabea  v.  Sheik  Rutton  Beparry  (I.  L. 
R.  3  Cal.  696 ;  I  Cal.    Rep.   577)  distinguished. 

GUKGADHUR    ShIKDAR     V.     AviMUDDlN       ShaH 

B1SWAS...I.  L.  Bep.  8  Gal.  860;  11  CaL 
Rep.  281, 1882.     Garth,  C.J.,  and  Mitter,  J. 

18a. ' Right  of  Occupancy — Agricultural 

Holding — Buildings,  Right  to  Erect — Permanent 
Tenure  —  Injunction  to  Restrain  Building  by 
Occupancy  Tenant*]  Where  lands,  originally 
taken  for  purposes  of  agriculture,  have,  with  the 
express  or  implied  assent  of  the  landlord,  ceased 
to  be  agricultural,  and  the  tenant  has  built  a 


Digitized  by 


Google 


(    685    ) 


DIGEST  OF  CASES. 


( 


) 


X^AKBIiOBD  AND  TBJUANT-conid. 

homestead  and  used  part  of  the  land  for  tanks 
or  gardens,  the  nature  of  the  holding  is  not 
changed  thereby,  nor  is  the  tenant  deprived  of 
any  right  of  occupancy  that  he  may  have 
acquired. 

The  mere  fact  of  land  having  been  used  for 
many  years  for  purposes  other  than  agricultural, 
or  even  as  a  homestead,  is  not  enough  to  confer 
on  the  tenant  a  permanent  tenure. 

If  land  is  let  for  building  pucca  houses  on  it, 
or  if  the  tenant,  with  the  knowledge  of  the  land- 
lord, lays  out  sums  of  money  on  it  in  building 
or  other  substantial  improvements,  that  fact, 
coupled  with  a  long  continued  enjoyment  of  the 
property  by  the  tenant  or  his  predecessors  in 
title,  might  justify  the  Court  in  presuming  a 
permanent  grant,  especially  if  the  origin  of  the 
tenancy  could  not  be  ascertained.  But  the  mere 
circumstance  of  a  tenant  occupying  buildings  on 
property  would  not  justify  such  presumption, 
unless  it  could  be  shown  that  they  were  erected 
by  him  or  his  predecessors,  because  a  landlord 
might  let  property  of  that  kind  in  the  same  way 
as  agricultural  property. 

Semble,  that  an  injunction  will  not  be  granted 
to  prevent  an  occupancy  tenant  of  land  which 
has  ceased  to  be  agricultural,  from  building  a 
J>ucca  house  thereon.  Prosunno  Coomar 
Chatterjee  V,  Jagun  Nath  BrsACK...10  Cal. 
Bep.  26, 1881.     Garth,  CJ.,  and  Morris,  J. 

18b. Agricultural  Holding^Righi  of 

Occupancy  —  Buildings,  Erection  of  —  Limita- 
tion—Beng,  Act  VII L  of  1869,  S  2J— Reviews- 
Point  not  taken  in  Court  Below,']  If  land  when 
first  taken  by  a  ryot  was  agricultural,  the  fact 
that  he  afterwards  builds  a  homestead  on  it, 
and  turns  a  part  of  it  into  a  garden,  without  any 
objection  being  made  by  the  landlord,  would  not 
alter  the  nature  of  the  holding,  or  prevent  the 
tenant  from  acquiring  a  right  of  occupancy. 

The  special  limitation  of  one  year  provided  by 
5  27  of  Bengal  Act  VIII.  of  1869  does  not  apply 
to  a  suit  by  an  occupancy  tenant  to  recover 
possession  of  land  from  which  he  has  been  dis- 
posessed,  where  the  questions  in  the  case  are 
essentially  question  of  title,  e.g.,  where  the  de- 
fendants deny  the  right  of  occupancy  set  up,  and 
themselves  set  up  an  independent  adverse  title. 

In  a  suit  to  recover  possession  of  certain  lands, 
which  though  described  in  the  plaint  as  partly 
bastu,  and  partly  agricultural,  was  treated  by 
both  parties  as  agricultural  only ; — 
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Held,  that  the  lower  Appellate  Court  ought 
not  to  have  entertained  the  objection,  on  an 
application  for  review,  that  the  land  was  not 
agricultural,  and  that  the  limitation  provided  by 
$  27  of  Bengal  Act  VIIL  of  1869  applied  without, 
at  least,  remanding  the  case  for  the  trial  of  fresh 
issues  on  those  points.  Khoresh  Mahomed  «. 
Mahomed  Takee.^.IO  Gal.  Bep.  106, 1881. 
Garth,  C.J.,  dind  Morris,  J. 

14. Mittadar,  Right  of,  to  Eject  Te- 
nants— Perpetual  Lease,  Presumption  of]  An 
ordinary  Pattadar  tenancy,  when  there  is  no 
evidence  of  a  contract  as  to  its  origin  or  dura- 
tion, or  that  the  Kudivaram  right  vested  in  the 
Mittadar  at  any  time,  entitles  the  tenant  to  the 
right  of  occupancy  for  the  purpose  of  cultivation 
determinable  on  the  conditions  prescribed  by 
Madras  Act  VIII.  of  1865. 

The  mere  payment  of  a  uniform  rent,  though 
for  a  considerable  length  of  time,  does  not 
necessarily  import  a  right  of  permanent  occu- 
pancy. Where  the  duration  of  a  tenancy  is 
regulated  by  an  express  or  implied  contract 
between  the  proprietor  and  the  tenant,  Madras 
Act  VII  I.  of  1865  does  not  operate  to  extend 
the  term  ;  length  of  possession  may  be  consis- 
tent with  a  yearly  tenancy  continued  from  year 
to  year;  and  when  the  proprietorship  is  once 
established,  the  tenant  is  bound  to  give  up  the 
land  on  due  notice,  unless  he  can  show  a  right 
of  occupancy,  permanent  or  otherwise. 

It  does  not  necessarily  follow  that  the  Kudi- 
varam right  vests  in  a  Mittadar  from  his  posi- 
tion  as  such,  or  that  he  is  entitled  to  eject  every 
ryot  in  his  mitta  on  notice.  He  must  show  that 
the  Kudivaram  as  well  as  the  Melvaram  right 
once  vested  in  him,  and  when  this  is  done,  he  is 
entitled  to  treat  the  tenancy  as  one  from  year 
to  year,  determinable  on  proper  notice.     Sri- 

NIVASA   ChETTI  V,    NUNJUNDA  ChETTI L  L. 

Bep.  4  Mad.  174, 1881.    M,  Ayyar  and  Tar^ 

rant,  JJ, 

15. Right  of  Occupancy—Act  XVIIL 

of  1S73,  ^8]  A  tenant  who  has  occupied  or 
cultivated  alluvial  land,  whenever  it  was  capable 
of  occupation  or  cultivation,  for  12  years,- 
acquires  thereby  a  right  of  occupancy  in  such 
land.  Lachman  Prasad  «.  Bal  Singh...!.  Ii. 
Bep.   4  AIL    167,  1881.    Stuart,  C.J,,  and 

Brodhurst,  J. 

16. Planting      Trees   —   Ejectment,\ 

Where  a  tenant,  who  paid  rent,  not  in  respect 
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of  each  plot  of  land  constituting  his  holdings, 
but  in  respect  of  his  entire  holding  planted  trees 
on  one  of  the  plots  of  land  comprising  his  hold- 
ing, an  act  which  rendered  him  liable  to  eject* 
roent:— 

Neld,  that  he  was  liable  to  ejectment,   not 

merely  from  the  plot  on  which  he  had  planted 

the  trees,  but  from  his  entire  holding.    Bholai 

«w  The  Rajah  of  Bansi...I.  L.  Bep.  4  AIL 

174,   1881.     Brodhurst  and  Tyrrell,  ]]. 

17. Ejectment  —  Notice  to  Quit.']     A 

tenant  other  than  an  occupancy  tenant  is  entitled 
to  a  reasonable  notice  to  quit.  In  order  to  be 
reasonable  it  is  not  essential  that  the  notice 
should  expire  at  the  end  of  the  year ;  what  is 
reasonable  notice  is  a  question  of  fact  which 
must  be  decided  in  each  case  according  to  the 
particular  circumstances  and  the  local  customs 
as  to  reaping  crops.  Jagut  Ch under  Roy  v. 
Kup  Chand  Chanoo...L  L.  Bep.  8  Oal.  48 ; 
11  OaL  Bep.   148,    1882.    McDonnell   and 

Field,]], 

18, Maurasi    Lease  —  Agreement    to 

Tay  for  Excess  Land  found  on  Measurement — 
Notice  of  Enhancement  —  Beng.  Act  VIIL  of 
1869,  S  14']  Where  a  maurasi  tenant  contracts 
to  pay  rent  at  a  certain  rate  for  any  such  land 
as  may  be  found,  on  admeasurement,  to  be  in 
excess  of  the  estimated  area,  it  is  not  necessary 
to  serve  him  with  notice  under  S  14  of  Bengal 
Act  VI 1 1,  of  1869  before  instituting  a  suit  for 
the  rent  of  additional  land  found  on  admeasure- 
ment, nor  is  it  necessary  that  he  should  be  pre- 
sent at  the  measurement.  Dwarkanath  ,v, 
Baburam  Laskar...!.  L.  Bep.  9  Cal.  72  ; 
11  Cal. Bep.  820, 1882.    Prinsep  and  Field,  ]]. 

19. Sale  of  Occupancy  Right  in  Execu- 

turn—Act  XIL  of  1881,  H  2,  ^—Act  XVII I.  of 
'^3i  $  9-]  A  landholder  who  has  attached 
the  occupancy  right  of  an  occupancy  tenant  in 
execution  of  a  decree  before  Act  XII.  of  1 881 
came  into  force,  is  not  entitled,  under  5  2  of  that 
Act,  to  bring  such  right  to  sale  after  that  Act 
came  into  force,  that  section  not  saving  the 
right  of  a  landholder  to  bring  such  a  right  to 
sale  in  execution  of  a  decree,  and  5  9  expressly 
prohibiting  such  a  sale.  Naik  Ram  Singh  9. 
MusLi  DHAR...L  L.  Bep.  4  AIL  871,  1882. 

P.B. 

HO^-^—Righi  of  Occupancy — Abandonment 
i^  Holding  and  Failure  to  Pay  Rent — Ejectment 
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--Beng,  Act  VIIL  of  1869,  ^  6,  22.]  That 
portion  of  ^  22  of  Bengal  Act  VIII.  of  1869, 
which  provides  that  no  tenant  having  a  right  o£ 
occupancy,  shall  be  ejected  otherwise  than  in 
execution  of  a  decree  or  order,  is  applicable 
only  to  cases  in  which  the  tenant  has  a  subsist- 
ing right  under  f  6.  Whatever  rights  $  22  may 
confer  on  occupancy  tenants,  it  was  not  the 
intention  of  the  Legislature  that  where  a  tenant 
abandons  his  holding  and  ceases  to  pay  rent  for 
five  years,  his  landlord  should  not  be  able  to  put 
another  tenant  in  possession  without  the  forma- 
lity of  a  suit.  Section  6  of  the  Act  expressly 
limits  the  duration  of  the  occupancy  rights  by 
the  words  *'  so  long  as  he  pays  the  rent  payable 
on  account  of  the  same,"  and  distinct  abandon- 
ment and  cessation  to  pay  rent  disentitle  a 
tenant  having  occupancy  rights  from  enforcing 
the  rights  which  he  may  formerly  have  enjoyed. 
GoLAM  Ali  Mundul  v.  Golap  Soondery  Dos- 
ses ...  L  Ii.  Bep.  8  Cal.  612 ;  10  Cal.  Bep. 
499, 1882.     Cunningham  and  Tottenham,  JJ. 

20a.  —^Abandonment  of  Tenure — Deser- 
tion of  Tenure."]  One  of  two  joint  tenants  of  a 
jote  deserted  the  property  and  place,  and  the 
other,  while  in  ostensible  possession  of  the  whole 
jote,  relinquished  it  to  the  landlord,  who  let  it  to 
the  defendent  7  or  8  years  before  the  present 
suit,  which  was  filed  to  eject  the  defendant,  by 
the  plaintiff  who  had  purchased  the  right  of  the 
tenant  who  had  relinquished : — 

Held,  that  even  supposing  there  never  had 
been  any  relinquishment  to  the  landlord  either 
actual  or  legal,  and  that  the  tfenants  had  both 
deserted  the  land  and  paid  no  rent,  the  landlord 
had  a  perfect  right  to  take  possession  of  the  land 
and  to  treat  the  desertion  of  it  by  the  tenants 
as  a  relinquishment,  and  therefore  the  landlord 
was,  under  the  circumstances,  entitled  to  induct 
another  tenant  on  the  land,  and  the  plaintiff 
could  not  eject  the  defendant.  Boidowath  Maji 
KovBURTo  V,  AupuRNA  Dabee...10  CeI.  Bep. 
15,  1881.     Carth,  C.J.,  and  Morris,  J. 

20b. Ejectment  of  Occupancy  Ryot — 

Forfeitt^e  of  Occupancy  Holding—Non-Payment 
of  Rent — Abandonment  of  Holding — Beng,  Act 
VIIL  of  1869,  i  52.]  A  ryot  having  a  right  of 
occupancy  cannot  be  legally  ejected  unless 
under  an  order  regularly  obtained  under  §  52 
of  Bengal  Act  VIII.  of  1869,  i.e.,  under  a  decree 
for  arrears  of  rent  unsatisfied  within  15  days 
from  the  date  on  which  it  was  delivered. 
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Even  if  a  ryot  who  haS  acquired  a  right  of 
occupancy  fails  to  pay  rent  for  five  years  he  does 
not  necessarily  forfeit  that  right  unless  it  can  be 
proved  that  he  has  abandoned  the  land,  or  a 
decree  for  ejectment,  which  would  be  operative 
under  f  52,  has  been  passed  against  him.  Mu- 
SYATULLA  V.  N00RZAHAN...I.  L.  Rep.  9  Cal. 
808 ;  12  Cal.  Bep.  889, 188a    Prinsep  and 

aXinealy,  JJ. 

21,  BuildingSt   Right    of  Tenant  to 

Erect.']  A  tenant  of  agricultural  lands  having 
nothing  in  the  shape  of  a  protected  tenure  or 
holding  therein,  is  not  entitled  to  erect  pucca 
buildings  thereon  without  the  consent,  and 
against  the  wishes  of  the  landlord,  and  may 
be  restrained  from  doing  so  by  injunction. 
Prosonno  Coomaree  Debee  v.  Sheikh  Rutton 
Bepary  (1.  L.  R.  3  Cal.  696 ;  i  Cal.  Rep.  577)» 
and  Tarukpado  Ghosal  v.  Shayama  Churn  Napit 
(8  Cal.  Rep.  50)  followed.     Jagganath  Baisak 

V.  Prosunno  Coomar  Chatterjeb 9  Cal. 

Bep.  221,  1881.     Field,]. 

02. Lease  obtained  by  Misrepresenta- 
tion or  Fraud— Rectification  of  Contract— Act 
I.  of  1877,  S  3J-]  Three  plots  of  land  were  let 
to  the  defendants  under  one  kabuliat.  In  a 
suit  for  arrears  of  rent,  the  defendants  admitted 
being  in  possession  of  one  plot,  but  said  that 
they  had  relinquished  the  other  two  plots, 
alleging  that  the  kabuliat  had  been  obtained 
by  fraud  and  misrepresentation  : — 

Held^  that  the  lease  being  an  entire  contract, 
the  defendants  had  no  right  to  repudiate  one 
portion  of  it  on  the  ground  of  fraud  and  adhere 
to  the  other  portion.  If  the  tenancy  was  to  be 
avoided  on  the  ground  of  fraud,  it  must  be 
avoided  in  toto. 

If,  on  the  other  hand,  the  defendants  wished 
to  have  their  contract  of  ten&ncy  rectified  or 
altered,  they  should  have  brought  a  suit  for 
that  purpose,  and  would  have  had  their  remedy 
under  S  31  of  the  Specific  Relief  Act  I.  of  i877- 
Anarullah    Shaikh  v.    Koylash    Chunder 

Bosk L  L.  Bep.  8CaL  118;  9  Cal.  Bep. 

467, 1881. 

23. Beng.  Act   VIIL  of  1869,  5  27— 

Act  XV.  itf  1877,  Sched.  II.,  ArU,  31,  120  —  Suit 
to  Compel  Tenant  to  Remove  Trees  Planted  by 
him.]  Section  27  of  Bengal  Act  VIII.  of  1869 
only  relates  to  such  suits  as  could  be  brought 
by  the  lasdlord  ot  kenaat  under  Act  X.  of  1859, 
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and  does  not  apply  to  an  alternative  claim,  in  an 
ejectment  suit,  to  compel  a  tenant  to  remove 
trees  planted  by  him  on  land  leased  to  him  for 
agricultural  purposes.  Article  120  and  not 
Article  31  of  Sched.  II.  of  Act  XV.  of  1877  ap- 
plies to  such  claims.  Gunesh  Dass  v,  Gon- 
dour  Koormi  ..L  L.  Bep.  9  CaL  147 ;  18 
Cal.  Bep.  418,  1882.    Mitter,  C.J.    (OfFg.), 

and  Norris,  J. 

24.  —  Occupancy  Tenant,  Agreement  by, 
to  Relinquish  Holding —Effect  of  Relinquish- 
ment on  Co- Sharers  or  Heirs — Act  XVIII.  of 
^873,  \S  8,  9,  95  — Jurisdiction  of  Civil  Court — 
Specific  Performance.]  A.,  the  occupancy-tenant 
of  certain  lands,  to  whom  the  landholder  had 
granted  a  lease  thereof,  executed  a  kabuliat  con- 
taining the  following  clause  : — 

"  After  the  expiry  of  the  term,  the  landholder 
shall  have  power  to  keep  the  land  under  my 
cultivation  at  the  former  rent,  or  at  an  enhanced 
rent  as  may  be  agreed  upon  between  the  parties, 
or  he  may  make  over  the  land  to  some  other 
cultivator  at  an  enhanced  rent  fixed  by  himself." 
A.  died  during  the  term,  and  was  succeeded  by 
his  sons.  On  the  expiration  of  the  lease  the 
landholder  sued  them  in  the  Civil  Court  for 
possession,  claiming  under  the  kabuliat  : — 

Held,  by  Mahmood,  J .  — That  the  suit  was 
cognizable  by  a  Civil  Court.  The  relief  sought 
was  of  a  civil  nature,  and  was  not  for  the 
determination  of  a  class  of  tenure,  nor  could  the 
suit  be  regarded  as  one  for  ejectment  of  a 
tenant  in  the  manner  provided  for  by  Act 
XVIII.  of  1873,  but  was  a  suit  for  specific  per- 
formance of  a  contract  contained  in  the  kabuliat. 

The  kabuliat  could  not  have  the  effect  of  de- 
feating the  defendant's  rights  in  the  occupancy 
holding  which  devolved  on  them  under  the 
provisions  of  ^  9  of  Act  XVIII.  of  1873.  The 
power  thereby  conferred  to  oust  the  tenant 
after  the  expiration  of  the  term,  could  not  be 
conveyed  by  an  occupancy-tenant  so  as  to 
prejudice  the  rights  of  those  who  had  become 
by  inheritance  co-sharers  in  the  right  of  occu- 
pancy, or  on  whom  such  right  had  devolved  on 
his  death.  A  relinquishment  by  an  occupancy- 
tenant,  even  if  actually  carried  out,  cannot 
deprive  those  who  are  in  possession  at  the  time 
and  entitled  by  law  to  continue  in  possession  of 
the  occupancy-holding.  Under  S  8,  para.  3  of  Act 
XVIII.  of  1873,  the  defendants  were  entitled  to 
calculate  the  period  of  their  father's  occupa^KM. 
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of  the  land  as  a  component  element  in  the 
establishment  of  their  occupancy- right,  and  to 
continue  in  possession  of  their  holding  as  occu> 
pancy-tenants,  and  were  not  bound  by  the 
engagement  entered  into  by  their  father  in 
derogation  of  his  own  rights  of  occupancyi  nor 
could  the  plaintiff  in  virtue  of  that  engagement 
force  the  defendants  to  relinquish  the  occupancy 
holding  which  had  lawfully  devolved  on  them. 

By  Tyrrell,  J. — That  there  was  nothing  in  the 
law  to  hinder  an  occupancy-tenant  from  relin- 
quishing his  holding,  and  that  such  a  relin- 
quishment into  the  hands  of  his  landlord  is  not 
a  "  transfer*'  within  the  meaning  of  $  9  of  Act 
XVIII.  of  1873. 

But,  whatever  might  have  been  the  efficacy  of 
the  stipulation  in  the  kabuliat  as  against  A.,  it 
was  indisputable  that  he  was  succeeded  by  the 
defendants,  and  the  occupation  of  their  father, 
who  was  an  occupancy-tenant,  must  be  deemed 
to  be  their  occupation  in  establishing  their  oc« 
cupancy-rights.  It  could  not  be  held  that, 
because  the  defendants  seemed  to  have  held  on 
under  the  terms  of  their  father's  kabuliat  for 
its  last  yearS)  they  then  and  therefore  were  mere 
tenants  under  an  unexpired  lease,  or  that  they  by 
reason  alone  of  the  kabuliat  were  the  less  occu- 
pancy-tenants of  their  maurttsi  holding  which 
they  had  been  since  cultivating.  The  suit,  there- 
fore, to  eject  the  defendants  under  the  terms  of 
their  father's  kabuliat  was  unsustainable.  Lalji 
V.  NuRAN I.  L.  Bep.  6  AU.  108, 1882. 

35. Mad.  Act  Vfll.  of  1865,  H  38,  39, 

40 — Arrears  of  Rent,  Sale  for — Mortgage  of  Pat' 
tada/s  Interest,  Effect  of—VAs  Pendens,]  Pend- 
ing a  suit  by  the  defendant  to  enforce  a  mort- 
gage on  thcf  lands  in  question  granted  by  one 
Nagumuthu,  the  plaintiff  became  the  purchaser 
of  those  lands  at  a  sale,  held  under  Madras 
Act  VIII.  of  1865,  for  arrears  of  rent  due  to  the 
landholder  by  one  Vaira  Pillai,  to  whom  Nagu- 
muthu had  sold  his  interest  prior  to  the  insti- 
tution of  the  mortgage  suit . 

Vaira  Pillai  was  not  a  party  to  the  mortgage 
suit.  The  defendant  obtained  a  decree  for  sale 
in  that  suit,  and  the  plaintiff's  objection  to  such 
sale  having  been  over-ruled,  he  instituted  the 
present  suit  for  a  declaration  of  his  title. 

The  defendanb  contended  that  the  plaintiff's 
purchase  was  subject  to  his  mortgage,  because 
made  pending  the  mortgage  suit,  and  that  the 
plaintiff  had  only  acquired  the  equity  of  redemp- 
tion of  the  mortgages  vested  in  Vaira  Pillai : — 
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Held  by  Keman,  J.,  1st— That  the  defence  of 
lis  pendens' yi^s  \iSL.d,  first  because  Vaira  Pillai 
was  not  a  party  to  the  mortgage  suit,  and, 
secondly,  because,  even  if  he  had  been,  the 
plaintiff  did  not  purchase  from  him. 

The  doctrine  of  lis  pendens  is  that  he  who 
purchases,  during  the  pendency  of  the  suit,  any 
part  of  the  subject-matter  of  the  suit,  is  held 
bound  by  the  decree  that  may  be  made  in  that 
suit  against  the  person  from  whom  he  derives  title. 
The  rule  does  not  affect  the  rights  of  persons  not 
parties  to  the  suit,  who  have  rights  paramount 
to  the  interest  of  both  plaintiff  and  defendant  in 
the  suit,  and  applies  only  to  alienations  by 
conveyance  or  otherwise  which  are  inconsistent 
with  the  rights  that  may  be  established  by  the 
decree  or  suit. 

2nd — That  the  arrears  of  rent  were,  under 
Madras  Act  VIII.  of  1865,  a  first  charge  on  the 
land,  and  the  Legislature  had  empowered  the 
landholder  to  sell  the  interest  of  the  pattadar  to 
discharge  such  arrears  without  providing  for 
any  incumbrancer  on  the  interest  of  the  pattadar 
or  notice  to  him.  The  plaintiff's  purchase  was, 
therefore,  valid  as  against  the  defendant. 

By  M,  Ayyar,  J.— That  the  tenancy  of  an 
ordinary  pattadar  only  confers  on  him  a  right 
of  occupancy  until  default  is  made  in  payment 
of  his  rent,  and  until  his  tenancy  is  determined, 
on  such  default,  under  Madras  Act  VIII.  of 
1865,  and  Nagumuthu's  interest,  therefore,  in 
the  lands,  and  that  of  Vaira  Pillai,  who  took 
under  him,  was  nothing  more  than  a  right  to 
hold  them  as  tenant  for  a  condition  at  term. 

The  defendant,  who  accepted  this  interest  in 
mortgage,  acquired  as  against  the  landholder  no 
other  right  than  that  possessed  by  Nagumuthu 
or  Vaira  Pillai,  and  was  subject  to  the  same  con- 
ditions and  obligations.  By  the  sale  therefore 
for  arrears  of  rent  the  conditional  term  expired, 
and  the  tenant's  right  originally  accepted  as  a 
security  having  thus  ceased,  the  defendant  was 
not  entitled  to  recover  his  debt  by  the  sale  of 
the  lands. 

The  doctrine  of  lis  pendens  could  not  operate 
to  add  to  the  interest  created  by  the  contract 
of  mortgage.  Kondi  Munisami  Chktti  v, 
Dakshanamurthi  Pillai. ..I.  L.  Bep.  5  Mad. 

871, 188d. 

26. Beng.  Act  VI I L  of  iB^g,  $    $9" 

'*  Under-tenure" —Ejectment'- At  rears  of  Rent, 
Suit  for.]  The  term  "  under-tenure"  in  Bengal 
Act  VIII.  of  1869,  f  59,  is  not  confined  to  a  tenure 
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intermediate  between  the  zemindar  and  the  ryot, 
but  includes  any  tenure  which  '*  by  title-deeds,  or 
by  the  custom  of  the  country,  is  transferable  by 
sale/'  and  therefore  a  zemindar,  who  has  ob- 
tained a  decree  for  arrears  of  rent  against  a  ryot 
who  has  a  transferable  jote,  is  not  entitled  to 
eject  the  ryot,  but  his  only  remedy  is  to  sell  the 
holding  under  $  59  of  the  Act. 

Nund  Lall  Ghose  v.  Seedee  Nutur  Ally  Khan 

(S.   D.  A.  Vol.   II.,    i860,  p.   382,)    followed. 

Krishtbnora  Roy  v.  Aena  Bewa...I.  L.  Kep. 

8  Cal.   675;    10  Cal.  Bap.    399,     1882. 

Prinsep  and  Bose^  JJ. 

27. Accretion-- Enhancement  of  Rent 

^Notice  of—  Beng,  Act  VIII.  of  1869,  S  18,  CI. 
3.]  When  land  has  accreted  to  a  ryot's  hold- 
ing, the  rent  paid  by  the  ryot  may  be  enhanced 
in  respect  of  such  accretion,  under  Bengal  Act 
VIII.  of  1869,  $  18,  CI.  3 ;  and  no  suit  in  respect 
of  such  accretion  will  lie  unless  a  proper  notice 
of  enhancement  has  been  previously  given. 
Ramnidhee  Manjhee  v.  Parbutty  Dassee  (I,  L.  R.  5 
Cal.   823;  6  Cal.  Rep.    362)    followed.    Bro- 

JBNDRA  COOMAR  BhOOMICK  9.  WOOPENDRA  Na- 

RAiN  Singh. ..I.  L.  Bep.  8  Oal.  706, 1882. 

Field  SLudO'lCinealy,]]. 

28. Agreement    to     Pay      Collection 

Charges."]  An  agreement  in  a  lease  that  the 
tenant  will  pay  to  the  landlord  collection 
charges,  can  be  enforced  if  the  agreement  is 
definite  and  certain  in  its  nature,  and  forms  part 
of  the  consideration  for  the  lease.  Mahomld 
FayezChowdhrv  v.  Jamoo  Gazeb  ..I.  L.Bep. 
8  Oal.  780, 1882.     Garth,  C.J.,  and  Bose,  J. 

29. Right  of  Occupancy  —  Mortgage 

by  Occupancy  Tenant  —  *^  Transfer*^  —  Act 
XVIII.  of  1873,  S  9.]  Held  by  the  Full  Bench 
{Mahmood,  J.,  dissenting)  that  an  hypothecation 
by  an  occupancy -tenant  of  his  right  of  occu- 
pancy is  not  a  "  transfer  "  within  the  meaning 
of  $  9,  Act  XVIII.  of  1873.  GoPAL  Pandev  v, 
Parsotam  Das... I.  L.  Bep.  6  AU.  121,  1882. 
S.  C  under  Oonstruction  of  Statute.  5. 

80. Adverse  Possession  to   Tenant  — 

Duty  of  Tenant  to  Protect  Estate."]  Possession 
adverse  to  a  lessee  is  also  adverse  to  the  lessor. 
It  is  a  general  principle  of  law  that  it  is  in- 
cumbent on  every  lessee  to  protect  his  lessor's 
property  from  encroachment  or  unlawful  evic- 
tion, and  that  if  he  fails  to  do  so  he  exposes  him- 
self to  an  action  for  damages  by  his  landlord. 
Prosunnomovi  Dasi  V.  KauDas  Roy. ..9  CaL 
Bep.  847, 1881.     Prinsep  and  Field,  JJ. 
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31. Lease  for  Term  of  Years  of  Zemin ' 

dari  Rights—Death  of  Lessee."]  In  the  absence 
of  words  to  the  contrary,  a  lease  of  zemindari 
rights  for  a  fixed  term  of  years  does  not  ter- 
minate before  the  expiration  of  the  term  by  the 
mere  fact  of  the  death  of  the  lessor  or  the  lessee. 

On  the  question  whether  the  lessees  in  this 
case  were  jointly  or  severally  liable : — 

Held,  that  the  specification  of  the  shares  in 
the  lease  indicated  that  the  obligation  of  the 
lessees  was  intended  to  be   several,  but  equal  in 

extent.    Badrinath  v.  Bhajan   Lal I.  L. 

Bep.  5  All.   191,  1882.     Tyrrell  and   Mah- 

mood,  J  J. 
S.  C.  under  Jurisdiction.  40. 

82. Submergence    of     Occupancy -Te^ 

nant's  Holding  —  Dilution  —  Resumption  by 
Landholder  — Custom  —  Ejectment  —  Jurisdic 
tion—Act  XII.  <>/  i88i ,  4  4  18, 3 1,  34*,  9S«.]  The 
tenant-right  of  an  occupancy-tenant  is  not  lost 
by  reason  of  the  submergence  of  his  holding  ; 
the  tenancy  still  subsi.sts,  and  the  occupancy- 
tenant  can  only  lose  his  right  by  relinquish- 
ment, or  ejectment  under  the  provisions  of  Act 
XII.  of  1881  ;  and  a  local  custom  for  the  land- 
holder to  take  possession,  on  its  re-appearance, 
of  submerged  land  of  an  occupancy -tenant  for 
which  the  tenant  has  paid  no  rent  during  the 
period  of  submergence,  would  be  no  justification 
for  ejectment  of  the  tenant  in  contravention  of 
the  express  terms  of  S  34b.  of  Act  XII.  of  1881 . 
A  suit  by  a  landholder,  based  on  such  a  local 
custom,  for  a  declaration  of  his  right  to  the 
possession  of  such  land  is  not  maintainable  in 
the  Civil  Courts.  Kupil  Rai  v.  Radha  Prasad 
S1NGH...L  L.  Bep.  6  All.  260,a888.  Old- 
field  and  Brodhurst,  J  J. 

88. Registration  as  Owner  under  Beng. 

Act  VII.  of  1876,  4  78  —  Rent,  Suit  for.]  The 
mere  fact  of  a  person  being  registered  under  the 
provisions  of  Beng^al  Act  VII.  of  1876  as  pro- 
prietor of  the  land  in  respect  of  which  he  seeks 
to  recover  the  rent,  is  not  sufficient  to  enable  him 
to  recover  in  the  absence  of  proof  of  his  title  to 
the  land,  or  of  the  existence  of  the  relation  of 
landlord  and  tenant  between  himself  and  the 
person  occupying  the  land.  Ramkristo  Dass 
V.  Sheikh  Harain...  L  L.  Bap.  9  Cal.  517  ; 
12  CaL  Bep.  141,  1882.    Garth,  C.].,  and 

Mitter,  J. 

34. Co-Sharers  oj  Land,  Ejectment  by 

One  of^Bcng.  Act  VIII.  of  1869,  f  52.]    One  of 
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several  co-sharers  of  land  held  by  a  tenant 
though  he  may  be  entitled  to  maintain  a  sepa- 
rate suit  for  the  rent  of  his  share,  is  not  entitled 
to  a  decree  for  ejectment  of  the  tenant  under 
$  52  of  Bengal  Act  VIII.  of  1869  for  non-pay- 
ment of  the  rent.  Reasut  Hossein  v.  Chormar 
Singh  (I.  L.  R.  7  Cal.  470  ;  9  Cal.  Rep.  260) 
followed.  TuLSi  Panday  v.  Buchu  Lal...L  L. 
ttep.  9  CaL  596  ;  12  Cal.  Hep.  228, 1888. 
Mitter,  C.J.  (Offg.),  and  Norris,  J. 

S.  C.  under  App6al--Givil.  82. 

86*  —  Surborakari  Tenure^  Alienation  or 
Partition  of -^Forfeiture — New  Case  in  Appeal — 
Change  of  Form  of  Suit."]  A  surborakari  tenure 
in  Cuttack  cannot  be  divided,  nor  can  it  or  any 
part  of  it  be  alienated,  without  the  consent  of 
the  landlord. 

Any  act  of  one  or  more  of  several  joint  tenants 
which  possibly  might  operate  as  a  forfeiture  of 
tenancy,  would  not  entitle  the  landlord  to  exact 
that  penalty  as  against  all  the  tenants. 

A  landlord,  whose  case  throughout  has  been 
that  the  tenure  cannot  be  split  up  by  any  ar- 
rangement among  the  tenants  as  between  them- 
selves, and  that  he  was  not  bound  to,  and  would 
not  acknowledge  the  validity  of,  any  such  ar- 
rangement by  which  separate  specific  rights  were 
created,  cannot  be  allowed  in  second  appeal  to 
alter  his  case  and  claim  a  forfeiture  on  any  specific 
shares  of  the  joint  tenancy  so  as  to  entitle  him 
to  recover  khas  possession  of  such  share.     Das- 

SORATHY      HURI       Ch  UNDER      MaHAPATTRA     V. 

RAy  Krishna  Jana...L  L.  Bep.  9  Cal.  626, 
1882.     Prinsep  and  Pigot,  JJ. 

86.  —  Mulgeni  Lease — Permanent  Lease 
— Condition  in  Restraint  of  Alienation ^  Breach 
of —Forfeiture — Relief  against — Splitting  Cause 
of  Action—Act  VIIL  of  1859,  4  l-'Act  X.  of 
1877,  S  43]  A  clause  in  a  perpetual  mulgeni 
lease  provided  that  if  the  rent  was  not  punctually 
paid,  or  if  the  land  was  alienated  by  the  tenant 
to  strangers,  the  lease  should  become  void,  and 
all  rights  to  improvements  effected  by  the  tenant 
should  be  forfeited.  The  landlord  having  ob- 
tained a  decree  for  arrears  of  rent  against  the 
tenant  in  a  suit  in  which  he  did  not  claim  to 
enforce  the  forfeiture  for  non-payment  of  such 
rent,  assigned  the  decree  to  a  third  person,  who, 
in  execution,  attached  the*lands  demised,  which 
were  sold  to  the  defendant.  In  a  suit  by  the 
landlord  to  recover  possession  of  the  land : — 
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Heldf  that  the  sale  of  the  tenant's  right  in 
execution  of  the  decree  obtained  by  the  plaintiff 
for  arrears  of  rent,  and  assigned  by  him  to  a 
stranger,  was  not  a  breach  of  the  covenant 
against  alienation. 

An  assignment  by  operation  of  law  effected 
by  process  of  execution  not  procured  or  brought 
about  by  the  tenant  against  himself,  in  order  to 
bring  about  the  alienation,  is  not  a  breach  of  a 
covenant  by  the  tenant  not  to  alienate. 

2ndly — That  the  plaintiff  having  obtained  a 
decree  for  arrears  of  rent  against  his  tenant, 
without  having  sought  to  enforce,  in  that  suit, 
the  forfeiture  for  non-payment  of  the  rent,  was 
precluded  as  well  by  $  7  of  Act  VIII.  of  1859  as 
by  4  43  of  Act  X.  of  1871  from  seeking,  in  a  sub- 
quent  suit,  to  enforce  the  forfeiture  in  respect  of 
the  non-payment  of  the  same  rent. 

ydly — That  the  plaintiff  was  not  entitled  to 
enforce  the  forfeiture,  as  against  the  defendant 
for  non-payment  of  rent  accruing  due  subse- 
quently to  the  decree  in  the  former  suit,  as  the 
proper  construction  of  that  proviso,  having 
regard  to  the  great  hardship  of  the  loss  of  all 
right  to  improvements  that  would  follow  its 
literal  enforcement,  was,  that  it  was  inserted 
merely  in  terrorem,  and  was  not  intended  to  be 
enforced,  and  ought  to  be  relieved  against  by 
the  Court.    Subbaraya  Kamti   v,    Krishna 

Kamti L  L.  Bep.  6  Mad.  159,1882. 

Innes  and  Kernan,  J  J. 

36a. Mulgeni  Lease — Covenant  not  to 

Alienate — Forfeiture  for  Non-Payment  of  Rent, 
Relief  against."]  Where  a  mulgeni  lease  execu- 
ted in  1849  provided  that  if  the  rent  fell  in 
arrear  in  any  year,  the  lease  should  be  can- 
celled : — 

Heldf  that  the  clause  was  a  penal  clause 
which  should  be  relieved  against. 

Alienation  by  the  lessee  contrary  to  the  terms 
of  a  covenant  not  to  alienate  contained  in  a 
mulgeni  lease  containing  no  clause  providing 
for  forfeiture  on  alienation,  does  not  work  a 
forfeiture.  Narayana  Sanabhoga  v.  Narayana 

Nayak L  L.  Bep.  6  Mad.  827,  1888. 

Innes  and  M.  Ayyar^  J  J. 

87.  —  Forfeiture  —  Breach  of  Duty  in 
Use  of  Land — Changing  Character  of  Cultiva- 
tion— Mandatory  Injunction,']  Where  a  tenant 
has  been  guilty  of  a  breach  of  duty  in  the  use  of 
his  land,  such  as  making  a  tank  in  it,  building 
on  it  improperly,  or  changing  the  character  of 
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the  cultivation,  this  does  not  necessarily  operate 
as  a  forfeiture  and  render  him  liable  to  eviction. 

A  remedy  by  injunction  is  a  useful,  but  at  the 
same  time  a  very  strong  remedy,  and  one  not 
ordinarily  granted  where  any  other  remedy  is 
fairly  open  to  the  applicant,  or  where  the  con- 
duct of  the  parties  has  been  such  as  to  make  it 
a  harsh  remedy  to  give  in  a  particular  case. 
One  way  in  which  an  applicant  may  disentitle 
himself  to  the  assistance  of  the  Court,  is  if  he 
has  stood  by  for  a  considerable  time  and  allowed 
the  person  against  whom  he  applies,  to  go  on 
with  his  work,  and  lay  out  his  money  and  labour 
on  land  without  any  objection,  and  only  applies 
to  the  Court  after  allowing  this  to  go  on  for 
some  time. 

Where  the  tenant  of  an  agricultural  holding 
planted  his  jote  with  mango  trees  to  the  know- 
ledge,  but  without  the  consent,  of  his  landlord, 
and  more  than  3  years  afterwards  the  landlord 
sued  for  a  mandatory  injunction  to  have  the 
mango  trees  removed  : — 

Held,  that  he  was  not  entitled  to  the  in- 
junction.     NOYNA   MiSSER    V.   RUPIKUN...!.  L. 

Bep.  9  CaL  609  ;  12  CaL  Rep.  800,  1882. 
WUson  and  Field,  JJ. 

88. Occupancy -Tenant,  Transfer  by — 

Ejectment.']  A  ryot  having  a  right  of  occupancy 
is  not  liable  to  ejectment  by  his  superior  landlord 
merely  because  he  has  asserted  a  transferable 
right  in  the  lands,  and  sold  that  right  to  a  stran- 
ger without  giving  up  possession  of  lands,  though 
he  may  have  repudiated  his  superior  landlord  in 
a  suit  brought  against  him  for  arrears  of  rent 
and  set  himself  up  as  a  tenant  of  his  purchaser. 
Narandra  Narain  Roy  Chowdhry  v.  Ishan  Chan- 
dra 5>«  (13  Beng.  L.  R.  274;  22  W.  R.  22)  and 
Ram  Chandra  Roy  Chowdhry  v.  Bholanath  Lush- 
kur  (22  W.  R.  200)  distinguished.  Sristeedur 
Biswas  V.  Mudan  Sirdar...!.  L.  Bep.  9  CaL 
648, 1883.     WUson  and  Maclean,  JJ. 

89.  —  Relinquishment  of  Tenure — Dur- 
maurasi  Mokurari  Tenure — Surrender  of  Lease — 
Notice  of  Relinquishment  —  Acquiescence,}  A 
tenure  under  a  dur-maurasi  mokurari  lease  of 
land,  which  is  not  let  for  agricultural  purposes, 
cannot  be  put  an  end  to  by  a  mere  relinquish- 
ment on  the  part  of  the  lessee,  though  after 
notice  to  the  landlord. 

The  mere  fact  that  the  landlord  silently 
receives  such  a  notice,  which  the  lessee  has  no 
right  to  give,  cannot  be  construed  into  an 
assent  to  the  relinquishment. 


LANDLORD  AND  TENANT— r<7;r/^. 

Per  Field,  J. — The  principle  laid,  down  in 
Heera  LaU  Pal  v.  Neel  Monee  Pal  (20  W  R.  383) 
that  a  patnidar  cannot,  of  his  own  option,  relin- 
quish his  tenure,  applies  to  all  intermediate 
tenures  between  the  zamindar  and  the  cultivator 
of  the  soil,  except  those  held  on  a  farming  lease. 

JUDONATH   GhOSE  V.  ScH<ENE,  KiLBURN  &  Co. 

L  L.  Bep.  9  Cal.  671 ;  12  CaL  Bep.  848, 
1888.  Garth,  C.J.,  and  Field,  J. 
40.  —  Confusion  of  Boundaries."]  A 
tenant  is  bound  to  preserve  the  boundaries  of  the 
lands  held  by  him  as  tenant,  and  not  to  permit 
them  to  be  destroyed,  especially  when  he  owns 
lands  adjoining  those  demised  to  him. 

When  owing  to  the  negligence  or  intentional 
act  of  the  tenant,  the  land  demised  to  him  aikd 
his  own  lands  become  so  intermixed  that  the 
boundary  of  each  cannot  be  ascertained,  the 
onus  lies  on  the  tenant  of  distinguishing  his 
I  own  property,  and  if  he  cannot  do  so,  he  is 
bound  to  deliver  to  the  landlord  a  portion  of  the 
lands  of  which  the  boundaries  have  been  mixed 
equal  to  the  annual   value  of  the  land  demised. 

DUGAPPA    ChETTI    v.    VlDHlA    PuRNA  TjRTHA- 

SAMi L  L.  Bep.  6  Mad.  268,1883. 

Keman  and  M,  Ayyar,  JJ. 

41. Forfeiture,  Waiver  of— Acceptance 

of  Rent,]  Where  money  has  been  paid  and 
received  as  rent  under  a  lease  after  a  forfeiture 
has  been  incurred  by  the  tenant,  the  mere  fact 
that  the  lessor  has  received  the  rent  without 
prejudice  to  his  claim  to  a  larger  amount, 
cannot  countervail  to  prevent  such  acceptance 
operating  as  a  waiver  of  the  forfeiture. 

Where  by  the  terms  of  a  lease  it  was  provided 
that  the  land  demised  should  be  periodically 
measured,  and  additional  rent  paid  for  accretion, 
and  that  in  the  event  of  the  lessees  failing  to 
execute  a  kabuliat  for  the  excess  lands,  they 
should  forfeit  their  right  to  obtain  a  settlement 
thereof  and  of  any  accretions  thereto,  and  after 
a  forfeiture  had  been  incurred  by  the  tenants, 
they  made  payments  which  were  accepted  by 
the  lessor  as  rent,  but  which  were  kept  in 
suspense  subject  to  payment  by  the  tenants  of 
the  **  remaining  amounts"  : — 

Held,  that  such  a  qualification  did  not  make 
the  payments  anything  else  than  payments  of 
rent,  and  therefore  that  the  forfeiture  had  been 
waived.  Davenport  v.  The  Queen  (L.  R.  3  App. 
Ca.  IIS)  followed.    Kali  Krishna  Tagorb  «. 

FuzleAli  Chowdhry I.  L.  Bep.  9  Cal. 

843 ;  12  Cal.  Bep.  592, 1888.  Cunning, 
ham  and  Maclean,  J  J. 
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42.  Suit  by  Fractional  Shareholder-^ 

Tank,  Right  of  Occupancy  in  —  Notice.^  The 
purchaser  of  a  two-thirds  share  of  a  tank  sued 
to  obtain  khas  possession  ( on  the  determina- 
tion of  the  tenancy)  from  the  tenant  whose 
sons  had  purchased  the  remaining  one-third 
share  during  the  tenancy  of  their  father : — 

Held,  that  the  plaintiff  was  entitled,  if  the 
tenancy  had  been  brought  to  an  end,  to  obtain 
khas  possession  of  his  share.  The  property  in 
question  being  a  tank,  no  right  of  occupancy 
would  accrue,  and  it  was  very  doubtful  whether 
any  notice  would  be  necessary.  Gopi  Nath 
Chatterjee  v.  Modhu  Sudun  Dey...11  Cal. 
Rep.  51,  1882.    Prinsep  and  Bose,  JJ. 

43. Determination  of  Relation  of -^Re- 
sumption of  Land  for  Non-Cultivation, "]  A  ze- 
mindar cannot  put  an  end  to  the  relation  of 
landlord  and  tenant  existing  between  himself 
and  a  tenant  under  him,  except  in  the  manner 
provided  by  law. 

The  mere  fact  that  the  tenant  has  allowed 
his  land  to  lie  waste  would  not,  of  itself,  deter- 
mine the  tenancy,  or  authorize  the  zemindar  to 
let  it  to  another.  Adiveru  Dinabundhu  Pa- 
TRUDU  V.  Lokanadashami  ..I.  L.  Rep.  6 
Mad.  322, 1888.  F.  B. 

44. Mad.  Act  VIII.  of  jS6S,  ^i  — 

Enhancement  of  Rent  —  Consent  of  Collector — 
Repair  of  Tank — Reversion  to  Old  Nanjai  Rates 
—  Improvements.']  When  a  landlord  claims  to 
revert  to  a  nanjai  rate  of  rent  on  his  repair  of  a 
tank,  which  had  fallen  out  of  repair,  such  repair 
is  only  a  restitution  of  the  previous  state  of 
things,  and  is  not  such  an  improvement  as 
Imparts  additional  value  to  the  land  ;  nor  is  the 
claim  to  revert  to  the  rate  in  use  when  the  tank 
was  in  good  repair  a  claim  to  raise  the  rent 
which,  under  §  ii  of  Madras  Act  VIII.  of  1865, 
would  require  the  sanction  of  the  Collector. 

But  the  change  should  not  be  made  too  sud- 
denly ;  for  the  raiyat  must  be  allowed  a  reason- 
able time  to  prepare  the  land  for  nanjai  culti- 
vation.    Lakshmanan  Chetti  v.    Kolandai- 

VELU  KuDuMBAN L  L.  Rep.  6  Mad.  311, 

1883.     Kindersley  and  M.  Ayyar^  J  J. 

45. Notice  to  Quit,  Publication  of  in 

Newspaper.']  The  mere  proof  that  a  notice  to 
quit  addressed  by  a  landlord  to  a  tenant  has 
been  published  in  a  local  newspaper,  is  not,  of 
itself,  such  proof  of  service  as  will  put  an  end 
to   the  tenancy  so  as  to  entitle  the  tenant  to 
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contend  that  from  the  date  fixed  by  the  notice, 
he  remained  in  adverse  possession.  Chandmal 
V.  BACHRAJ...L  L.  Rep.  7  Bom.  474,  1883. 
West  and  N.  Haridas,  J  J . 
46.  Abandonment  of  Tenure  —  Re-en- 
try— Trespass — Use  and  Occupation — Waiver  of 
Trespass.]  The  plaintiff  made  a  settlement  of 
certain  lands  with  A.  and  B.,  for  five  years,  the 
kabuliat  containing  a  stipulation  that  if  the 
tenants  failed  to  pay  rent,  the  plaintiff  might 
accept  another  tenant  in  their  place. 

A.  died  during  the  tenancy,  and  B-  left  the 
place  and  the  property,  without  making  any 
arrangement  for  the  payment  of  his  rent,  and 
never  paid  rent  afterwards,  nor  did  he,  on  his  re- 
turn, ever  make  any  attempt  to  resume  posses- 
sion. The  plaintiff  entered  into  and  held  khas 
possession  of  the  property  for  two  years,  and  in 
1870  entered  into  a  settlement  of  it  with  the  1st 
defendant  for  six  years. 

B.  died  in  1878,  when  the  2nd  and  3rd  defen- 
dant, his  chela  and  dasiputra,\aL{d  claim  to  the  in- 
terest B.  had  previously  possessed,  and  from  that 
time  the  three  defendants  were  engaged  in  a 
struggle  between  themselves  for  possession, 
each  obtaining,  as  far  as  he  could,  rents  from  the 
different  ryots.  In  a  suit  by  the  plaintiff  against 
the  three  defendants  for  rent,  and  at  the  same 
time  seeking  to  eject  them  as  trespassers  : — 

Held,  that  the  2nd  and  3rd  defendants  had  no 
right  to  the  property  at  all,  and  were  therefore 
trespassers.  Whatever  was  the  true  nature  of 
^.'s  tenancy  the  plaintiff  had  put  an  end  to  it  in 
accordance  with  the  clause  of  re-entry  in  the 
lease,  and  so  effectually  debarred  B.'s  chela  or 
son  from  any  right  to  it  in  future. 

The  first  defendant,  who  might  have  been 
considered  as  holding  over  after  the  expiration 
of  his  lease  if  he  had  been  in  actual  sole  posses- 
sion, could  not  be  made  liable  for  rent  on  that 
footing,  when  the  other  defendants  were  in 
possession  as  much  as  he  was.  They  were, 
therefore,  all  trespassers. 

But  the  plaintiff  could  not  treat  them  as 
trespassers  and  tenants  in  the  same  suit,  and 
was  therefore  not  entitled  to  a  decree  for  eject- 
ment as  well  as  for  rent. 

As,  however,  the  plaintiff  was  willing  to  waive 
the  trespass  and  treat  the  defendants  as  her 
tenants,  a  decree  against  all  the  defendants  was 
passed  for  use  and  occupation,  on  the  authority 
of  Ranee  Lalun  Monee  v.  Sona  Monee  Dabee  (22 
W.  R.   334),  and  Luckhee  Kant  Dass  Chowdhry 
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Sumeeruddi   Lusker  (13   Beng.    L.  R.  243  ;   21 

W.     R.    208)     SURNOMOYE     V.     DeNONATH    GLR 

SuNNYASEE  ...  I.  L.  Bep.  9  Cal.  908, 1888. 

Garthf  C.J.,  and  Macpherson,  J. 
47. Usufructuary  Mortgage  by  Occu- 
pancy Tenant— ''  Transfer  "-^Act  XII.  of  1881, 
$  9.]  A  mortgage  with  possession  by  an  occu- 
pancy-tenant  of  his  cultivatory  holding  is  a 
"transfer"  within  the  prohibition  of  $  9  of  Act 
XII.  of  1881.  Ganga  Din  v.  Dhurandhar 
S1NGH...I.L.  Bep.  5A1L496,1888.    F.  B. 

48. Act  Xri.  of  1881,  S   14!^— Rent, 

Suit  for — Interoenor— Parties.']  Under  $  148 
of  Act  XII.  of  1881,  in  suits  between  landholders 
and  tenants  in  which  the  right  to  receive  rent  is 
disputed  on  the  ground  that  it  has  been  bonA 
fide  paid  to  a  third  person,  such  third  person 
may  be  brought  on  the  record  as  a  party.  But 
this  is  merely  for  the  purpose  of  determining 
between  the  landlord  and  the  tenant  the  question 
as  to  whether  the  latter  made  the  payment  to 
such  third  person,  as  one  who  had  actually  and 
in  good  faith  received  rent  from  him  before 
and  up  to  the  time  when  the  right  to  sue  ac- 
crued. The  provisions  of  that  section  were 
made  for  the  protection  of  the  tenant  who  on 
establishing  a  payment  to  a  third  person,  under 
the  circumstances  mentioned  therein,  must  be 
held  to  have  satisfactorily  answered  the  land- 
lord's claim.  Any  rights  the  latter  may  have 
against  the  third  person  can  only  be  enforced 
through  the  medium  of  the  Civil  Court  by  a 
suit  for  declaration  of  title  and  recovery  of  any 
rents  improperly  collected  by  him,  and  cannot 
be  investigated  and  adjudicated  on  in  the  suit 
against  the  tenant.  Madho  Prasad  v  Ambar. 
I.  L.  Bep.  5  All.  508,  1883.     Straight  and 

Brodhurst,  JJ. 
49. Trees,  Title  to—Transfer  by  Oc- 
cupancy Tenant,  Effect  of— Act  XII.  of  1 881 ,  $  9.] 
In  the  absence  of  proof  of  local  usage  or  of  the 
acquisition  of  prescriptive  rights  to  the  contrary, 
the  presumption  of  law  and  the  general  rule  is 
that  the  property  in  timber  on  a  tenant's  hold- 
ing rests  in  the  landlord  in  the  same  way  as, 
and  to  no  less  an  extent  than,  the  property  in 
the  soil  itself. 

A  transfer  of  his  holding  by  an  occupancy 
tenant,  void  under  $  9  of  Act  XII.  of  188 1,  is 
so  not  only  in  respect  of  the  holding,  but  of  the 
trees  growing  on  it. 

Where  an  occupancy  tenant,  under  the  im- 
pression that  he  was  a  tenant  at  fixed   rates, 
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sold  his  holding,  and  the  landholder  sued  him 
and  his  vendee  to  set  aside  the  transfer  and 
for  possession : — 

Held^  that  the  transfer  could  not  be  treated  as  a 
relinquishment  by  the  tenant  of  the  holding  to 
the  landholderi  and  that  the  proper  decree  to 
make  was  that  the  transfer  should  be  cancelled, 
and  that  the  plaintiff  was  entitled  to  eject  the 
vendee  from  the  land,  but  was  not  entitled  to 
take  the  holding  from  the  vendor.  Kasim  Mian 
V.  Banda  Husain  ..L  L.  Bep.  5  All.  616, 
1883.     Straight  and  Tyrrell,  JJ. 

50. Mad.  Act  VIII.oftS6s,  f$  38,  3^- 

Sale  of  Holding  in  Execution  of  Decree  against 
Tenant  —  Sale  for  Arrears  of  Rent,"]  Wher« 
the  right,  title,  and  interest  of  a  tenant  in  his 
holding,  is  sold  in  execution  of  a  decree  obtain- 
ed on  a  mortgage  executed  by  him,  there  re- 
mains no  ioterest  in  the  tenant  which  is  available 
for  sale  by  the  landlord  under  the  provisions  of 
Madras  Act  VIII.  of  1865,  $  38,  though  he 
may  have  issued  a  notice  under  4  39  of  that 
Act,  prior  to  the  Court's  sale.  Virappa  Nayah 
9.  Kathana  Talavachi  ..I.  L.  Bep.  6  Mad. 
438, 1883.     Turner,  C.J.,  and  KtndersUy,  J. 

51. Denial  of  Landlord's  Title — Eject' 

ment — Parties — Co-Sharers,  Partition  among.] 
One  of  four  joint  tenants,  and  who  was  registered 
as  the  proprietor  of  the  tenure,  on  being  sued  for 
rent  by  one  of  the  co-sharers  of  the  land,  set  up 
a  lakhiraj  title. 

The  plaintiff  withdrew  the  suit,  and,  after  a 
partition  had  been  effected  between  himself  and 
his  co-sharers  under  which  the  land  in  respect 
of  which  he  had  sued  for  rent  was  allotted  to 
him»  sued  the  four  tenants  for  khas  possession. 
All  the  defendants  denied  the  plaintiff's  title: — 

Held,  that,  there  having  been  a  partition  be- 
tween plaintiff  and  his  co-sharers,  and  the  suit  not 
being  for  rent,  but  for  ejectment,  it  would  have 
been  a  misjoinder  of  plaintiffs  if  the  other  co- 
sharers  had  been  joined. 

Held,  also,  that  as  all  the  defendants  in  the 
present  suit  set  up  the  same  defence  as  that  put 
forward  by  the  sole  defendant  in  the  former  suit, 
it  must  be  taken  that  the  latter  was  then  acting 
for  all  his  co-tenants,  and  therefore  that  all  the 
defendants  might  be  treated  as  trespassers,  and 
sued  in  ejectment  without  notice*  Ishan 
Chundkr  Chatterjee  v.  Shabi a  Churn  Dutt. 
12  CaL  Bep.   414,   1883.     Garth,  C.J.,  and 

Macpherson,  J. 
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LAND  BEGISTEB,  ENTRY  IN. 
See  Evidence.  25. 

Saraswati  V.  Dhanpat I.  L. 

Bep.  9  Cal.  4S1. 

LAND  BEQISTBATION  ACT. 

See  Bengal  Act  VH.  of  1876. 
LAND,  SUBMEBQED. 

'       Acts  of  Ownership. 

See  Limitation.  120a. 

MoHiNYtr.  Krishnc.L  L.  Bep. 
9  CaL  802. 
LAND,  SUIT  FOB. 

See  Appeal  —  Civil.  7. 

Annamali  v.  Cloete...I.  L.Bep. 
4  Mad.  204. 

See  Malabar  Law.  11a. 

Marakar  v.  Munhorult...!.  L. 
Bep.  a  Mad.  140. 

Partition  Suit 

See  Jurisdiction.  80. 

Sadgapa  v.  Jamuna...I.  L.  Bep. 
6  Mad.  64. 
—  Suit  to  Redeem  is  not. 

See  Jurisdiction.  18. 

Mana  tF.  SuryA I.  L.Bep.  5 

Mad.  284. 

LAND,  TBTJST  BELATINO  TO. 

Declaration  of. 

5^  Trust.  1. 

Bai  Manbkbai  v.  Bai   Merbai... 
I.  L.  Bep.  6  Bom.  868. 

LANDS  IN  DIFTEBENT  DISTRICTS. 

Sale  of— in  Execution  of  Decree. 

See  Sale  in  Execution  of  Decree. 
26. 
Gunga  9.  ANUNDA...12  Cal.  Bep. 
404. 
LABCENY  BY  CABBIEB. 
5^  Jurisdiction.  27. 

Bapu  V,  Queen...!.  L.  Bep.  6 
Mad.  28. 
LEASE. 

See  Stamp.  6. 

Collector  of  Tanjore  v,  Rama- 
SAMIER...I.  L.  Bep.  8  Mad. 
842. 
See  Begistration.  88. 

KeDARNATH    V,    SURENDR0...I.  L. 

Bep.  9  Cal.  865. 
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Cancellation  of — Limitation. 

See  Limitation.  75. 

Bhawani    v.    Bisheshar...!.  L. 
Bep.  8  All.  846. 

Mortgage  or. 

See  Limitation.  45. 

GopAL  9.  Desai I.  L.  Bep.  6 

Bom.  674. 
See  Malabar  Law.  18. 

N.    V.    SiLAPANI    t>.  V.  N.  ASHTA- 

MURTI...L  L.  Bep.  8  Mad. 
882. 
See  Stamp.  12. 

Reference...!.  L.  Bep.  8  Cal. 
254. 

Patta  not  necessarily  a. 

See  Landlord  and  Tenant.  6. 

KOMMIREDDI    V,    ChEVALA  .1.    L. 

Bep  5  Mad.  186. 

Registration   of — Personal    Covenant   for 

Damages — Suit  for  Damages — Evidence. 
See  Begistration.  25. 

Martin  V.  Sheo  Ram L  L. 

Bep.  4  AIL  232. 

1, Construction  —  Removal^  Covenant 

for  —  Ambiguity — User^  Evidence  of  to  Explain 
Ambiguity — Right  to  Remove  and  Sell  Soil  and 
Stones  —  Quarries  and  Mines,  Right  to  Open — 
Estoppel — Confirmation  of  Grant,  Effect  of]  A 
lease  for  99  years  made  in  1794  ^X  ^^^  E. 
Co.  to.  A,,  contained  a  covenant,  that  the  E. 
Co.  on  application  by  the  heirs,  executors, 
administrators  and  assigns  of  A,  would  grant 
and  renew  the  lease  *'  on  the  terms  and  con- 
ditions above  mentioned" : — 

Held,  that  this  was  not  a  covenant  for  perpe- 
tual renewal  of  the  lease,  but  for  a  single  re- 
newal only. 

The  same  lease  granted  to  A.,  his  heirs,  exe- 
cutors, administrators  and  assigns,  Bhandarvada 
Hill,  '*  with  the  houses,  building,  offices,  stab- 
lings, garden  and  wells,  Ac,  &c.,  thereon 
standing,  and  now  in  his  occupation  or  posses- 
sion." It  was  contended  that  this  clause,  if  not 
on  the  face  of  it  granting  the  right  to  remove 
and  sell  the  soil,  was  at  all  events,  ambiguous, 
and  had  been  interpreted  by  the  subsequent 
conduct  of  the  parties  themselves,  who  had 
always  recognized  the  right  of  the  holders  of  the 
lease  to  the  soil  and  stone  in  the  land  in  ques- 
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tion.  It  appeared  that  in  1S64  •the  holders  of 
the  lease  had  permitted  the  E.  Co.  to  enter  on 
the  land  and  remove  the  earth  and  stones  of  the 
hill  for  the  purpose  of  reclamation  ;  and  that  on 
the  lOth  May,  1870,  an  indenture  had  been 
executed  to  which  the  Secretary  of  State,  the 
E.  Co.,  and  all  persons  interested  in  the  lease 
were  parties,  which  indenture  recited  the  above 
facts,  and  contained  mutual  releases  by  the 
persons  interested  in  the  lease,  the  E.  Co.  and 
the  Secretary  of  State  in  respect  of  any  claims 
that  might  be  made  against  any  of  them  on 
account  of  the  excavation  and  removal  of  earth 
and  stones  from  the  hill.  The  indenture  also 
contained  a  confirmation,  by  the  Secretary  of 
State,  of  the  lease  of  1794 ;  and  the  schedule  to 
the  indenture  described  the  property  comprised 
in  the  lease,  and  specified  (inter  alia)  the  "  quar- 
ries situated  at  Bhandarvada  Hill :  " — 

Heldj  that  the  words  of  the  lease  of  1 794  were 
not  ambiguous,  and  gave  the  lessees  no  right  to 
remove  and  sell  the  soil,  and  that  the  acts  of 
the  parties  could  not  be  admitted  to  affect  the 
construction  of  the  lease. 

Ambiguous  words  may  be  properly  construed 
by  the  aid  of  the  acts  of  the  parties ;  the  widest 
effect  given  to  such  acts  as  assisting  in  the  in- 
terpretation of  written  instruments  being  in  the 
case  of  ancient  grants  and  charters,  especially  in 
determining  what  passed  thereunder.  But  the 
acts  of  parties  cannot  be  allowed  to  affect  the 
construction  of  written  instruments,  if  that  con- 
struction be  itself  unambiguous. 

Qu^prcy  moreover,  whether .  the  acts  of  the 
parties  in  removing  soil,  which  removal  did  not 
take  place  earlier  than  1863,  could  be  called  in 
aid  of  the  interpretation  of  the  lease  of  1 794. 
There  was  no  **  contemporanea  expositio. 

Even  if  the  lease  had  contained  the  words 
"  quarries  and  mines, "  that  would  not  have 
given  the  lessees  a  right  to  work  quarries  or 
mines  other  than  those  open  when  they  came 
in,  which  moreover  they  might  have  worked  in 
the  absence  of  such  words.  To  allow  the  open- 
ing of  new  quarries  or  mines  there  must  be 
express  power  or  liberty  in  that  behalf. 

Held,  also,  that  the  indenture  of  the  loth  May 
1870,  did  not  estop  the  Secretary  of  State  from 
disputing  the  lessee's  right  to  remove  the  soil 
and  stones;  nor  did  that  indenture  operate  as  a 
fresh  demise  of  the  premises  leased  in  their  con- 
dition  at  the  date  of  the  indenture.    The  confirm- 


'LEkBE-^contd. 

ation  of  an  estate  does  not  operate  so  as  to 
make  the  estate  confirmed  subject  to  the  inci- 
dents which  it  would  have  had  if  granted  in  its 
condition  at  the  date  of  the  confirmation. 
In  r^  PurmanandasJeewandas...!.  L.Bep. 
7  Bom.  109,  1882.    Latham,  J. 

LEASE  TO  CULTIVATOR. 

— —  Stamp  on. 

See  Stamp.  2.  20. 

Bhavan LL.  Bep.  6  Bom. 

691. 

Stamp  Reference... L  L.  Rep. 

6  AIL  360. 

LEASE  FOB  LESS  THAN  FIVE  YE  ABB 
AT  BENT  LESS  THAN  Bs.  50. 
See  Begistration.  14.  15. 

ViRAMMAL    V,    KaSTURI I.    L. 

Bep.  4  Mad.  881. 

Vbnkatachellam  r.  Audian...L 

L.  Bep.  3  Mad.  858. 

LEASE  TO  KOBTGAQOB. 

Separate  Suits  in  Revenue  and  Civil  Courts 

for  Rent  and  to  Enforce  Lien. 

See  Splitting  Cause  of  Action.  2. 4. 

Banda  V,  Abadi..  I.  L.  Bep.  4 

AIL  180. 

Imami  v.  G0BIND...L  L.  Bep.  4 

All.  818. 

LEASE   FOB   TEBM  OF   YEABS   OF 
ZEMINDABI  BIQHTS. 

Deat^h  of  Lessee  before  Term  Expires. 

See  Landlord  and  Tenant.  81. 

Badrinath  9.  Bhajan  Lal I. 

L.  Bep.  5  AU.  191. 

LEASE  FBOM  YEAB  TO  YEAB. 

See  Begistration.  14. 15. 

ViRAMALv.  KASTUR1...I.  L.Bep. 
4  Mad.  881. 

VENKATACHELLAM    v.  AUDIAN...L 

L.  Bep.  8  Mad.  858. 

LEAVE  TO    SUE    IN   FOBMA    PATT- 
FEBI8. 

— -  Death  of  Opponent  to  Application  for — 
Substitution  of  Heir. 
See  Limitation.  182. 

Janardhan   9.   Anant I.  L. 

Bep  7  Bom.  878. 
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LEAVE   TO   SITE   IN    FOBMA  PATJ. 
PERIS,  APPIiIOATIOK  FOB. 

— -  Procedure  on. 

5^  Procedure— OiviL  1.2. 

KOKA      RaNGANAYAKA     t>.       KOKA 

Venkatachellapati...!.  L. 
Bep.  4  Mad.  323. 

VBDANTA    V,     PERINDERAMMA...I. 

L.  Bep.  8  Mad.  249. 
LEGACY. 

■         Limitation  to  Suit  for. 

See  Limitation.  78. 

Issue  Chunder  r.  JuqgutChun- 
DER...I.  L.  Bep.  9  Gal.  79. 

to  Wife  of  Attesting  Witness. 

SeeWniQ. 

Administrator  General  v.  La. 

ZAR...I.  L.   Bep.  4  Mad. 

244. 

LEGAL  PBACTITIONEBS'  ACT,  1879. 
&#Actar7in.  ofl879. 

LEGITIMACY,  PBESUMPTION  OP. 

5^  the  Cases  under  Mahomedan 
Law— Presumption  of  Legi- 
timacy. 

LETTER     ACKNOWLEDGING      BE- 
CEIPT  OP  OONSIDEBATION  ON 
A0C0T7NT  OF  CBEATION  OF  IN- 
TERE8T  IN  LAND. 
5^  Registration.  16. 

RAMASAMI    V,    RAMASAMI...I.     L. 

Rep.  5  Mad.  116. 
LETTERS  PATENT-ALLAHABAD. 

CI.  9. 

Km  Partnership.  1. 

Harrison  v,  Delhi  and  London 

BANK...L  L.  Rep.  4  All. 

437. 

LETTERS  PATENT— CALCUTTA. 

—  a.  IS. 

5^^  Appeal— Civil.  19. 

KaLIKRISTO   V,    RAMCHUNDER...I. 

L.  Rep.  8  CaL  147. 
See  Execution  of  Decree.  81. 

HuRRisH  Chunder  V,  Kali  Sun- 
darIm.Ii.  R«P«  10  la.  4. 

4a 


LETTERS  PATENT-MADRAS. 

CI.  12. 

S'^Tf  Jurisdiction.  14. 

MuTHAYA  V.  Allan... I.  L.  Rep.. 
4  Mad.  209. 

CI.  29. 

See  Transfer  of  Appeal— Criminal. 
1. 

SiTHAPATHi  V.   Queen I.   L. 

Rep.  6  Mad.  82. 

LEX  LOCI. 

See  English  Law.  1. 

MiTHiBAi   V,  L1MJ1...L   L.  Rep. 
6  Bom.  151. 

LEX  LOCI  CONTRACTUS. 

See  Principal  and  Surety.  1. 

Sirdar  Sujan  v.  Ganja  Ram...L 

R.  9  I.  A.  58  ;  I.  L.  Rep. 

8  Cal.  337. 

LIEN. 

'  on  Land    Beyond   Jurisdiction    of    High 

Court,  Suit  to  Establish. 
5^^  Right  to  Sue.  22. 

KRISTO  M CHINEE  V.  KaLYPROSONO. 

L  L.  Rep.  8  Cal.  402. 

^—  Maritime. 

See  Ship  —Maritime  Lien. 

MuTHAYA   V.    MuTHAYA I.    L. 

Rep.  5  Mad.  834. 

Payment  of   Arrears  of  Revenue  by  Co- 
Sharer  to  Save  Sale. 
See  Right  to  Sue.  22. 

Kristo   Mohinee   «.    Kalypro- 

soNo I.  L.  Rep.  8  CaL 

402. 

—  Vendor's — for  Unpaid  Purchase-Money — 

Vendor's  Creditor. 
See  Vendor  and  Purchaser.  3. 

Hari  v.  DENAPUT...I.  L.  Rep.  9 
Cal.  167 ;  11  CaL  Rep.  339. 

for  Wages. 

See  Wages.  1. 

Short  V.  Pickering...I.  L.  Rep. 
6  Mad.  138. 

—  Wharfinger's. 

See  Lien.  1. 

—  Work  Done  under  Entire  Contract. 

See  Lien.  1. 
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1. For     Work    Done  on   Goods  under 

Entire  Contract — Wharfinger* s  Lien — Act  IX. 
of  1872,  \S  170,  171.]  Where  a  person  does 
work  under  an  entire  contract  with  reference 
to  goods  delivered  at  different  times,  such  as  to 
establish  a  lien,  he  is  entitled  to  that  Hen  on 
all  goods  dealt  with  under  that  contract.  Chase 
V.  Westmore  (5  M.  and  S.,  180)  followed. 

The  mere  fact  that  a  screw  press  company 
have  a  wharf  as  an  accessory  to  their  screw- 
house,  on  which  they  receive  the  goods  of  their 
customers,  does  not  make  them  wharfingers  so 
as  to  give  them  a  general  lien  as  wharfingers  on 
such  goods.  Miller  v.  Nasmyth's  Patent 
Press  Co.  (Limited). •,!.  L.  Bep.  8  Cal.  312, 
1888.  Wilson,  J. 
LIFE  ESTATB. 

See  English  X4tw.  1. 

MiTHiBAi  V.  Lmji...!.  Ii.  Bep< 
6  Bom.  161. 

LIFE  ESTATE  OB  ABSOLTTTE  GIFT. 
See  Hindu  Law— Gift.  8. 

Ram  Narain  v.  Pearv  Bhagut... 
I.  L.  Bep.  9  CaL  880. 
See  Hindu  Law— WilL  6.  6a. 

KhumarTarakeshwarv.  Kumar 
SHOSH1...L.  B.  10  I.  A.  51. 

KuLLiAN  Bum  r.  Tulpal 11 

Gal.  Bep.  204. 
See  Mahomedan  Law— Gift.  8. 
Kasir  v.    Sughra...L  L.  Bep. 
5  AIL  506« 

LUnTATION. 

Absence  of  Defendant  from  British  India. 

See  limitation.  8. 8a. 

—  Account  Stated. 

See  Limitation.  46. 48a.  189. 

—  Accounts. 

See  limitation.  94b. 

—  Acknowledgment  of  Debt. 

See  Limitation.  46.  46a.  47.  48. 
48a.  60. 107. 107a.  118. 

—  Acknowledgment  of  Debt  —  Signature  — 

Agent. 

See  limitation.  189. 

—  Acknowledgment  of   Liability  under  Dif- 

ferent  Right  from  that  Claimed. 
See  Limitation.  119. 


UMJTATlOJSf-^ontd. 

Acknowledgment  of    Mortgagor's    Right 

to  Redeem. 
See  Limitation.  49.  49a.  186. 

——Acts  of  — Construction  of  —  Retrospective 
Effect. 
See  Limitation.  8a.  4. 

— -  Added  Parties  to  Suit. 

See  Parties  to  Suit.  11. 

Kaudasv.  Nathu L  L.  B«p. 

7  Bom.  217. 

Added  Party— Joint  Contract. 

See  Limitation.  79. 

for  Adding  Respondents. 

See  Limitation.  98. 

—  Adoption  by  Hindu  Widow,  Suit  to  De- 

clare Invalid. 
See  Limitation.  96. 

—  Adverse  Possession. 

See  Piahery.  1 

LUTCHMPEPUT  V,  SaDANLC.L    L. 

Bep.  9  Cal.  698. 
See  Landlord  and  Tenant  1.  la. 

TiRUCHURMA  ir.  SaNOUVIEM L 

L.  Bep.  8  Mad.  118. 

Maidinv.  Nagapa I.  L.  B^. 

7  Bom.  96. 
See  Limitation.  94b.  80. 
See  Mortgage.  28. 

KaSSIMUNNISSA    v.    NILRATNA...I. 

L.  Bep.  8  OaL  79  ;  9  CaL 
Bep.  174. 
See  Splitting  Cause  of  Action.  6a. 

Sarsutiv.  Kunj  Behari I.  L. 

Bep.  6  AIL  846. 

— -  Adverse  Possession — Alienation  by  Hindu 
Widow— Suit  by  Reversioner. 
See  Limitation.  194. 

^—  Adverse  Possession  against  Hindu  Widow 
when  Binds  Reversioners. 

See  Limitation.  86.  87.  87a.  lOO. 

lOL  101a. 
See  Bight  to  Sue.  86. 

Adit  Deo  v.  DuKHARAy...L  L. 
Bep.  6  AIL  689. 

—  Adverse  Possession  —  Jungle  Land  —  Joint 

Owners. 

See  LimitaUoUi  199. 189a. 
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•—  Adverse  Possession  —  Landlord  and  Te- 
nant— Non-Payment  of  Rent. 
5^  Limitation.  74.  74a.  100. 

—  Adverse  Possession  by  Member  of  Malabar 

Tarwad. 
Ser  ICalabar  Law.  18. 

Kanaka  v-  Ryrappa...L  L.  Bep. 
8  Mad.  did. 

Adverse  Possession — Possession  by  Collec- 
tor to>  Secure   Revenue  not  Adverse  to 
Real  Owner. 
See  Limitatioxk  2. 

Advecse    Possession,    Reversioner     when 

Bound  by,  against  Incumbent. 
See  Limitation.  86.  87.  87a.  100. 

101. 
See  Bight  tOuSaOi  86. 

Adit  Dbg  v,  I>ukharami...L  L. 
Bep.  6  AU.  632. 

—  Advecse  Possession  against  Tenant  Bars 

Landlord. 
See  Landlord  and.  Tenant.  80. 

ProsunnomovbvK.au  Das 0 

Cal.  Bep.  847. 

—  Adverse  Possession — Tenants-in -Common. 

See  Limitation.  74. 

■  Adverse  Posssession  by  Uncertificated  In 

solvent. 
See  Insolvency.  2. 

Kristocobhjl  v.   Suresh:  Chun- 
DBR...I.  L,  Bep.. 8  CaL  666. 

—  Alienation  by  Hindu  Widow,  Suit  to- De- 

clare Invalid. 
See  Limitation.  26. 

■  Appeal,  Admission  of  Time-barred.. 

See  Limitation.  140. 144. 

—  Appeal — Copy  of  Judgment,  Computation 

of  Time  for  Obtaining. 
5^  Limitation.  164. 

— —  for  Appeal,    Expiration  of  Period  of  — 
during  Vacation. 

See  Appeal— Civil.  1. 

King  v.  King L  L.  Bep.  6 

Bom.  487. 

—  for  Appeal  by  Representative  of  Plaintiff 
Dying  after  Decree. 

See  Limitation.  68. 


LIMITATION— cvm/<;. 

Appeal  Time- Barred,  Admission  of — Power 

of  Court  at  Hearing  to  Dismiss. 
See  Limitation.  144. 

—  for  Application  to  Amend  Decree. 

See  Limitation.  20. 

-—  for  Application  for  Certificate  of  Sale. 
See  Limitation.  17. 18. 
S^  Mortgage.  8. 

Krishnaji  v.  Ganesh I.  L. 

Bep.  6  Bom.  189. 
See  Bight  to  Sue.  86. 

Aldwbll  v.    Ilahi  Bakhsh...I. 
L.  Bep.  6  AIL  478. 

for  Application    for    Court    Fees,   under 

f  4II»  Act  X.of  1877. 
See  Limitation.  19. 19a. 

for  Application  for  Execution  After  With- 
drawal of  Prior  Application  with  Leave 
to  File  a  Fresh  Qne. 

See  Limitation,. 27. 

for  Application  for  Execution  of  Decree 

against  an  Agriculturist. 
See  Limitation.  6. 

—  for  Application  to  File  Atirard.. 

5>^  Arbitration.  10. 

DuTTo  V4^  D0SAD...L  L.  Bep.  9^ 
Cal.  676. 

—  for  Application  for  Judgment  in  Accord- 

ance with  Award. 
See  Limitation.  127. 

for  Application    to    Make   Legal  Repre- 
sentative of  Deceased.  Defendant  a  De- 
fendant 
See  Limitation.  4..  loa 

—  for  Application  for  Probate^ 

Sie  Limitation.  106. 

for  Application  for  Removal  of  ObstniCr- 

tion  to  Execution. 
See  Limitation.  16k 

—  Applioation.  to  Revive  pending  Suit4 

Seie  Limitation.  88^ 

—  iw  Application    to  Set    Aside    Ex'parie 

Decree. 

See  Limitation.  184* 
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—  for  Application  to  Set  Aside  Sale   of  Un- 

recognised Portion  of  a  Bhag. 
SeeBomheLj  Act  V.  of  1862,  §§ 
1,    2.    1.2. 
Collector  of  Broach  v.  Raja- 
ram I.  L.  Bep.  7Bom. 

542. 
Collector  of  Broach  v,  Desai 

Ragunath I.  li  Bep.  7 

Bom.  646. 

—  for  Application  to  Substitute  Heir  of  De- 

ceased Opponent  to  Application  for  Leave 
to  Sue  in  FormA  Pauperis. 
See  Limitation.  182. 

-■^  for  Applications  in  Suits  Instituted  before 
Act  IX.  of  1 871. 
See  Limitation.  8. 

MUNGAL  PeRSHAD  V.  GiRJA  KaNT. 

L.  B.  8  L  A.  128  ;  I.   L. 
Bep.  8  Cal.  61. 
See  Bes  Judicata.  8. 

MUNJUNATH  V.  VENKATESH...L  L. 

Bep.  6  Bom.  64. 

— ^  Assignee  of  Minor,  Suit  by. 
See  Limitation.  118. 

—  Attached  Property,  Gaim  to. 

5^  Limitation.  51.  52.  58.  54.  81. 
82.  88.  84a  to  84e. 

—  Award  of  Settlement  Officer,  Suit  to  Set 

Aside. 
See  Limitation.  42. 

—  Award,  Suit  on. 

See  Limitation.  111. 

Bengal  Act  VIII.  of  1869,  $  27. 

See  Landlord  and  Tenant.  18b. 
Khoresh  v.  Mahomed.. .10  Cal. 
Bep.  106. 
See  Landlord  and  Tenant.  28. 
GuNESH  V,  G0NDOUR...L  L.Bep. 
8  CaL  147. 
See'IAmiULiion.  77.  78.  97. 105. 

—  Bengal  Act  VIII.  of  1869,  $  29. 

See  Limitation.  1. 

Beng.  Act  VIII.  of  1869,  $  3a 

See  Limitation.  91. 


LIMITATI0N-r<>n^. 

Beng.  Act  VIII.  of  1869,  f  58. 

See  Limitation.  99.  180. 
Bond  with  Native  Date,  Suit  on. 

See  Limitation.  7. 
— —  Bond  Payable  on  Demand,  Suit  on. 

See  Limitation.  59. 

—  Bond  Payable  by  Instalments,  Whole    to 

Fall  Due  on  Default — Waiver. 
See  Limitation.  62. 
— —  Breach  of  Contract — Continuing  Breach. 
See  Limitation.  51. 

Cancellation  of  Lease,  Suit  for. 

See  Limitation  75. 
^—  Carrier,  Suit  against. 

See'EiUof  Lading.  1. 

B.  I.  S.  N.  Go.  V.    Hajee  Maho- 
MED...L  L.  Bep.   8  ICad. 
107. 
See  Limitation.  186. 

Certificate  of  Sale,  Application  for. 

See  Limitation.  17. 18. 
See  Mortgage.  8. 

Krishnajiv.  Gunesh ....L  L. 

Bep.  6  Bom.  189. 
See  Bight  to  Sue.  85. 

Aldwell  V,  Ilahi  Bakhsh L 

L.Bep.  5  All.  478. 

—  Close  Holiday,  Time  Expiring  on. 

See  Limitation.  88.  40.  41.  42. 

—  Condition  Precedent. 

5^^  Contract.  6. 

Virasami  v.  Ramasami L  I^ 

Bep.  8  Had.  87. 

— —  Continuing  Breach  of  Contract. 
See  Limitation.  51. 

—  Control  or  Management  of  Religious  En- 

dowment, Suit  for. 
See  Limitation.  24c. 

—  Court  Fees,  Application  for. 

See  Limitation.  19.  19a. 

—  Crown  how  far  Bound  by. 

See  Limitation.  19. 19a* 

—  Damage  to  Goods  Attached  on  False  Com- 

plaint, Suit  for. 
See  Limitation.  181. 
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•^—  Damages  for  Trespass,  Suit  for. 
See  Limitation.  14. 

^—  Decree  Obtained  by  Fraud,  Suit  to  Set 
Aside. 
See  Limitation.  112. 

■  for  Execution  of  Decree  against  an  Agri- 
culturist. 

See  Limitation.  6. 

i—  for     Execution    of      Decree      Appealed 
against. 
See  Limitation.  84. 36.  86.  87. 110. 
110a. 

—  for  Execution    of    Decree    of  Appellate 

Court. 
See  Limitation,  109. 

—  for  Execution  of  Decree  —  Application  by 

Benamidar. 
See  Limitation.  117. 

—  for  Execution  of  Decree  —  Application  in 

Continuation  of  Former  Application. 
See  Limitation.  126. 

—  Execution  of  Decree — Compromise  of  De- 

cree making  it  Payable  by  Instalments — 
Default. 
See  Limitation.  141. 

—  for  Execution  of    Decree  —  Continuing 

Application. 
See  Limitation.  126. 


'  for  Execution  of  Decree  - 
Stay  of  Execution. 
See  Limitation.  90. 


Injunction  — 


•— ~  for  Execution  of  Decree  of  High  Court. 
See  Limitation.  10. 

■  for  Execution  of   Decree  —  Insufficiently 
Stamped  or  Informal  Application. 
See  Limitation.  114. 128. 

—  for  Execution  of  Decree — Joint  Decree — 

Application  for  Partial  Execution. 

See  Limitation.  80.  81.  81a. 

»«-  for  Execution  of  Decree  for  Mesne  Profits. 
See  Limitation.  82. 
See  Execution  of  Decree.  89. 

Baroda  Sundari  V,  Ferguson... 
11  CaL  Bep.  17. 


LIMITATION— r0»/<^. 

Execution  of  Decree  obtained  by  Minor. 

See  Limitation.  89. 

for  Execution  of  Decree    More   than    I2 

Years  Old. 

s:^  Limitation.  8.  8a.  8b.  10.  IL 

12. 12a.  12b.  12c. 
5^^  Execution  of  Decree.  89.41. 

for  Execution  of  Decree  or  Order  of  Privy 

Council. 

See  Limitation.  79.  79a. 

—  for  Execution  of  Decree  Passed  while  Act 

XIV.  of  i8S9  was  in  Force. 
See  Limitation.  8.  8a.  8b.  8c. 
See  Reg  Judicata.  8. 

Manjunath  w.  Venkatesh...!.  L, 
Bep.  6  Bom.  64. 

for  Execution  of  Decree  Passed  in    Suit 

Instituted  Before  Act  XV.  of  1877. 
See  Limitation.  8.  8a.  8b.  8c. 

Execution  of  Decree  Payable  by  Instal- 
ments, whole  to  Fall  Due  on  Default — 
Waiver. 

See  Limitation.  64.  64a.  64b.  66. 
107. 

for  Execution  of  Decree  for  Possession  od 

Default  of  Payment  of  Instalments. 
See  limitation.  66. 

— -  for  Execution  of  Decree  for  Possession  by 
Mortgagor. 
See  Mortgage.  18. 

Anrudh  9.  Shed  Prasad.. .L  L. 
Bep.  4  All.  481. 

for  Execution    of  Rent  Decree  for  Less 

than  Rs.  100. 
See  Limitation.  99. 

—  for  Execution  of  Decree  for  Rent  Payable 

by  Instalments. 
See  Limitation.  180. 

for  Execution  of  Decree — Step  in  Aid  of 

Execution. 
5^^  Limitation.  8b.  6.  26.  27.  28. 
29.  80.  81.  82.  88. 114.  121. 
122. 128. 148. 

—  for  Execution  of  Decree— Striking  Execu« 

tion  Proceedings  off  File,  Effect  of. 
See  Limitation.  8. 
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See  Bxeoution  of  Decree.  39. 

Baroda  Sundari  v.  Ferguson... 
11  Cal.  Bep.  17. 

—  Executor  de  Son  Tort,  Suit  against. 

See  Executor  de  Bon  Tort.  1. 

Maoaluriv.  Narayana I.  L. 

Bep.  8  Mad.  359. 

*— -  Ex'Parie  Decree,  Application  to  Set  Aside. 
See  Iiimitation.  134. 

—  Express  Trust 

See  Creditor's  Tnurt  Deed.  1. 

MaNICKAVBLU    v.  ARBWTHNOT...I. 

L.  Bep.  4.  Mad.  404. 
See  Limitation.  23.  24  to  24e.  112. 

—  False  Complaint  —  Attachment  on — Dan- 

ages  Resulting. 
See  Limitation.  131. 

—  Haksi    Suit  for,    by  Sharer  against  Co- 

Sharer. 
See  Limitation.  106. 

—  Idol,  Turn  of  Worship,  Suit  for. 

See  Limitation.  102. 

—  Interest  charged  on  Land,  Suit  for. 

See  Limitation.  142. 

—  Joint  Contract — Added  Party. 

See  Limitation.  72. 

—  Joint  Creditors — Minor. 

See  Limitation.  67. 

—  Kistbandi  to    Liquidate    Judgment   Debt 

by  Instalments. 
See  Limitation.  48. 

—  Legacy,  Suit  for. 

See  Limitation.  78. 

— —  Maintenance  Charged  on  Inheritance,  Suit 
for. 
See  Limitation.  128. 

— -  Management  of    Religious  Endowments, 
Suit  for. 
See  Limitation.  24c. 

—  Minor,  Assignment  by — Suit  by  Assignee. 

Snr  Limitation.  118. 
——  Minor-^Disability 

See  Limitation.  66.  56a.  57. 80. 


LUnTATION-^^/^. 

—  Minor,  Suit  Against 

5;^  Limitation.  58. 

—  Minor,  Suit  by,  to  Set  Aside  Alienation  of 

Ancestral  Property. 
See  Age  of  Majority.  2. 

Ramphul  v.  Dbg  Narain...L  L. 
Bep.  8  Cal.  517. 

—  Money  Charged  on   Immovable  Property, 

Claim  for. 

See  Iniolvency;  11. 

Agabeg 12CaL  Bep.  165. 

Money-Decree  on  Mortgage,  Suit  for. 

See  Limitation.  21. 21a. 

Money  given  to  Defendant  for  Delivery 

to  Plaintiff's  Family,  Suit  for. 
See  Limitation.  120. 

—  Mortgage   or   Assignment  for    Term    of 

Years. 

See  Limitation.  45. 

—  Mortgage,  Claim  to  Prove  for,  in  Insol- 

vency. 

See  Lisolvency.  11. 

Agabeg 12  OaL  Bep.  165. 

— —  Municipalities,  Suit  against 
See  Limitation.  14. 15. 
See  Bombay  Act  VI.  of  1878.  2. 
JosHi  V.  Dakor  Municipauty...L 
L.  Bep.  7  Bom.  899. 

Mutual,  Open,  and  Current  Accounts. 

See  Limitation.  9. 

Objection  not  Raised  in  Courts  below. 

See  Limitation.  75. 

Objection  not  Raised  in  Cross  Appeal. 

See  Limitation.  116. 

Objection    not    Raised  before  Execution 

Sale. 
See  Execution  of  Decree.  41. 

GaNOATHARA  v.  RATHABAI...L  L. 

Bep.  6  Mad.  287. 

—  Objection  not  Raised  in  Memorandum   of 

Appeal. 

See  Limitation.  185. 
— •  Palla,  Suit  for. 

See  Limitation.  109. 
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Part  Payment,  What  is. 

See  LimitatioiL  8.  82.  61.  107. 
107a. 

—  Partition,  Suit  for. 

See  IiimitatioxL.  66.  94.  96. 126. 

—  Partnership    Assets  Recovered,  Suit    for 

Share  in,   After  Right    to   Partnership 
Account  Barred. 

See  Limitation.  44. 
— •  Payment  of  Interest  as  Such. 

See  Limitation.  61. 

—  Pending  Litigation  how  for  Affects. 

See  Limitation.  1. 

—  Possession  within     I2    Years,   Necessity 

of  Proving. 

See  Limitation.  2. 129. 129a.  129b. 
See  Ejectment.  1. 

MoRO  V.  Ramchandra L  L. 

Bep.  6  Bom.  608. 

—  Pre-emption — Conditional  Sale. 

See  Pre-emption.  9- 

AsHiK  V,  Mathura...!.  L.  Bep.  6 
AU.  187. 

■        Pre-emption — Suit  to  Enforce  Right  of. 

See  Limitation.  67.  68.  69.  70.  71. 
72. 

—  Probate,  Application  for. 

5^^  Limitation.  106. 
^—  Profession  Tax,  Suit  to  Recover. 
See  Limitation.  60. 

—  Promissory  Note  Payable  at  any  Time  in 

Six  Years  on  Demand,  Suit  on. 
See  Limitation.  188. 

■    Property  Sold  in  Execution,  Suit  to  Reco- 
ver. 

See  Limitation.  62.  68.  64.  81.  82. 
88.  84  to  84e. 

See  Kahomedan  Law— Liability 
of  Heir  for  Debts  of  Ances- 
tor. 8. 

SiTANATHV.  Roy  LUCHMIPUT...11 

OaL  Bep.  268. 

—  Railway  Company,  Suit  against  for  Non- 

Delivery. 

See  Limitation.  98. 


LIUITATION—ron/i/. 

—  Railway  Company,  Suit  against  for   Neg- 

ligence. 
See  Bailway  Company.  2. 

Kalu  v.  Madras  Railway  Coy. 

PANY...L  L.  Bep.  8  Mad. 

240. 

—  Redemption,  Suit  for. 

See  Limitation.  49.  49a.  96. 

Redemption,  Suit  for— by  Execution  Pur- 
chaser. 

See  Mortgage.  2. 

Apaji  V,  KAVJI...L  L.  Bep.  6 
Bom.  64. 

—  Registered  Bond,  Suit  on. 

See  Executor  de  Son  Tort.  1. 

Magaluri  V.  Narayana L  L* 

Bep.  8  Mad.  869. 

—  Registered  Bond  or  Contract,  Suit  on. 

See  Limitation.  6.  6a. 

—  for  Registration  of  Certificate  of  Sale. 

5^  Begistration.  28. 

HusAiNi  V.  MuLO.-.L  L.  Bep.  4 
AU.84. 

—  Registration,  Suit  to  Compel. 

See  Limitation.  40. 

Religious    Endowment,   Management    of, 

Suit  for. 
See  Limitation.  24c. 

Respondents,  Addition  of. 

See  Limitation.  98. 

Respondent's  Objections,  Time  for  Fil  ing. 

See  Limitation.  88.  89.  89a. 

Resumption,  Suit  for,  by  Ghatwal 

See  Limitation.  101. 

Reversioner,  Suit  by. 

See  Limitation.  86.  87. 

Reversioner  Barred  if  Hindu  Widow  Bar- 
red by. 
See  Hindu  Law— Wia  8. 

KoLLA  9.  Thblana  Yakulu  ...  L 
L.  Bep.  4  Kad.  124. 

Reversioner,  Suit  by— Alienation  by  Hindu 

Widow. 
See  Limitation.  26. 124. 
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— ^  Reversioner,  Suit  by,  to  Declare  Adoption 
by  Hindu  Widow  Invalid 
See  limitation.  25. 124. 

— —  Sale  for  Arrears  of  Revenue,  Suit   to  Set 
Aside. 
See  LimitatioxL  85. 
See  Bale  for  Arrears  of  Bevenue.  44 . 

Karuppa  t».  Vasudeva I.  L. 

Bep.eiCad.  148. 

—  Share  in  Joint  Property,  Suit  for. 

See  Limitation.   55.  94.    95.  126. 
126a. 

Share  in  Partnership  Assets  Recovered. 

See  Limitation.  44. 
Specific  Movable  Property,  Suit  for. 

See  Limitation.  78. 

—  Tax  Illegally  Levied,  Suit  for. 

'     See  Bombay  Act  VL  of  1878.  2. 

JosHiv.  Dakor  Municipality...! 
L.Bep.  7  Bom.  399. 

^-^  to  Suit  by  Assignee  of  Minor. 

See  Limitation.  119. 
>        to  Suit  on  Award. 

See  Limitation.  111. 

—  to  Suit  on  Bond  Payable  on  Demand. 

See  limitation.  59. 

— »  to  Suit  on  Bond  Payable  by  Instalments, 
Whole  to  Fall  Due  on  Default— Waiver. 
5^  Limitation.  62. 

—  to  Suit  to  Cancel  Lease. 

See  Limitation.  75. 

*— —  to  Suit  against  Carrier. 

See  Bill  of  Lading.  1. 

B.  I.  S.  N.  Co.  V.  Hajee  Maho- 
med  I.  L.  Bep.  8  Mad. 

107. 
See  Limitation.  98. 

5^  Bailway  Company.  2. 

Kalu  v.  Madras   Railway  Co. 
L  L.  Bep.  8  Mad.  240. 
»—  to  Suit  to  Compel  Registration. 
See  Limitation.  40. 

*— —  to  Suit  by  Consignee   against    Railway 
Company  for  Non-Delivery. 
See  Limitation.  98. 


LIMITATION— ron/<;. 

— -  to  Suit  for  Damage  to  Goods  Attached  on 
False  Complaint. 
See  Limitation.  181. 

—  to  Suit  to  Enforce  Right  of  Pre-emption. 

See  Limitation.    67.  68.  69.    70* 
71.72. 

—  to  Suit  for  Haks  by  Sharer  against    Co- 

Sharer. 

See  Limitation.  108. 
to  Suit  for  Interest  Charged  on  Land. 

See  Limitation.  142. 
— —  to  Suit  for  Legacy. 

5!?^  Limitation.  78. 

'to    Suit    for    Maintenance    Charged    on 

Inheritance. 
5e^  Limitation.  128. 

to  Suit  for  Management  of  Religious  En« 

dowment. 
5^^  Limitation.  24c. 

— —  to  Suit  by  Minor  to  Set  Aside  Alienation  of 
Ancestral  Property. 
See  Age  of  Majority.  2. 

RaMPHUL  v.  DeG    NARAIN...L   L. 

Bep.  8  Gal.  517. 

to  Suit  for  Money  Charged  on  Immovable 

Property. 
See  Insolvency.  11. 

Agabeg 12  CaL  Bep.  165. 

to  Suit  for  Money- Decree  on  Mortgage. 

See  Limitation.  21.  21a. 

to  Suit  for  Money  given  to  Defendant  for 

Delivery  to  Plaintiff's  Family. 
See  Limitation.  120. 
— —  to  Suit  against  Municipality. 
See  Limitation.  14. 15. 
See  Bombay  Act  VL  of  1878.  2. 
JosHi  V.  Dakor  Municipality... 
L  L.  Bep.  7  Bom.  899. 

to  Suit  for  Palla. 

See  Limitation.  102. 

—  to  Suit  for  Partition. 

See  lamitation.  55.  94. 126. 

—  to  Suit  for  Profession  Tax. 

See  Limitation.  60. 
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—  to  Suit  on  Promissory  Note  Payable  at  any 

time  in  Six  Years  on  Demand. 
See  Limitation.  133. 

to  Suit  for  Property  Sold  in  Execution  of 

Decree. 
See  Limitation.  63.  68.  64.  81.  83. 

83.  84  to  84f. 
See  Mahomedan  Law  —  Liability 
of  Heir  for  Debts  of  Ances- 
tor. 3. 

SiTANATH  V.  Roy   LUCHMIPUT...11 

Gal.  Bep.  268. 

to  Suit  to  Redeem  a  Mortgage. 

See  Limitation.  49.  49a.  96. 

to  Suit  to    Redeem    by    Execution   Pur- 
chaser whose  Application  for  Possession 
has  been  Rejected   under  Act  VIII.  of 
1859,  $  269. 
See  Mortgage.  2. 

Apaji  v.  Kavji I.  L.  Bep.  6 

Bom.  64. 

to  Suit  on  Registered  Bond  or  Contract. 

See  Limitation.  6.  6a. 

See  Executor  de  Son  Tort.  1. 

Magaluri  v.  Narayana I.  L. 

Bep.  3  Mad.  369. 

to  Suit  to  Remove  Trustee. 

See  Limitation.  d4c.  246. 
to  Suit  to  Resume  Lakhiraj  Lands. 

See  Besumption.  2. 

KOYLASH bashing  V.  GOCOOLMONI. 

I.  L.  Bep.  8  Cal.  230. 

to  Suit  to  Resume   Permanent  Tenure — 

Granted  by  Former  Ghatwal. 
See  Limitation.  101. 

to  Suit  by  Reversioner. 

5^<f  Hindu  La w—WilL  3. 

KOLLA     V.    THELLANAYAKULU...I. 

L.  Bep.  4  Mad.  124. 
See  Limitation.  86.  87. 

«■        to  Suit  by  Reversioner  to  Declare  Aliena- 
tion  and    Adoption   by   Hindu    Widow 
Invalid. 
See  Limitation.  26. 124. 

—  to  Suit  to  Set  Aside  Award  of  Settlement 

Officer. 

See  Limitation.  42. 
43 


LIMITATION  ~c^/</. 

to  Suit  to  Set  Aside  Compromise-^  Decree 

Obtained  by  Fraud. 

See  Limitation.  112. 
to  Suit  to  Set  Aside  Deed. 

See  Limitation.  76.  92. 

to  Suit  to  Set  Aside  Mortgage  and  for  Pos- 
session. 

See  Limitation.  137. 

to  Suit  to  Set  Aside  Sale  for  Arrears  of 

Revenue. 

See  Limitation.  86. 

See  Sale  for  Arrears  of  Bevenue.  4. 

Karuppa  v.  Vasudeva L   L. 

Bep.  6  Mad.  148. 

to  Suit  to  Set  Aside  Sale  in  Execution  of 

Decree. 
See  Limitation.  62.  63.  64.  81.  82. 
83.  84.  84a.  84b.  84o.  84d. 
84e.  84f.  86. 
See  Mahomedan  Law  —  Liability 
of  Heir  for  Debts  of  An- 
cestor. 3. 

SiTANATH  V,  Roy  LUCHMIPUT.-.ll 

Cal.  Bep.  268. 

to  Suit  for  Share  of  Joint  Property. 

See  Limitation.  66.  94.  96.  126. 
126a. 

to   Suit  for  Share  of   Partnership   Assets 

Recovered. 
See  Limitation.  44. 

to  Suit  for  Tax  Illegally  Levied. 

See  Bombay  Act  VI.  of  1873.  2. 
JosHiv.  Dakor  Municipality. ..I. 
L.  Bep.  7  Bom.  399. 

to  Suit  for  Trespass. 

See  Limitation.  116. 
- —  to  Suit  for  Vakil's  Costs. 
See  Limitation.  138. 

Trees  Planted  by  Tenant,   Suit  to  G>mpei 

Removal. 
See  Landlord  and  Tenant.  23. 
GuNESHv.  G0NDOUR...I.  L.  Bep. 
9  Cal.  147  ;   12  Cal.  Bep. 
418. 

Trespass,  Suit  for. 

See  Limitation.  116. 
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Trespass,  Suit  for  Damages  for. 

See  Limitation.  14. 

•^-  Trespasser,    Suit  to    Recover   Immovable 
Property  from. 

See  Limitation.  14. 
— '  Trust  for  Specific  Purpose. 

See  Creditor's  Trust  Deed.  1. 

Manickavblu  v.  Arbi;thnot...L 
L.  Bep.  4  Mad.  404. 
See  Limitation.  28.  d4  to  24e. 

—  Trustee,  Suit  to  Remove. 

See  Limitation.  24c.  24e. 
Trusts  of  Will,  Suit  to  Administer. 

See  Limitation.  24b. 
Vakil's  Costs,  Suit  for. 

See  Limitation.  138. 

^^  Wrongful  Distraint,  Suit  for  Damages  for. 

See  Mad.  Act  Vm.  of  1866,  §  20. 1. 

Bhagirathi  r.   Padala  ...  L  L. 

Bep.  0  Mad.  121. 

i. Beng.  Act    VI IL  of  1869,    5  29.] 

The  limitation  prescribed  by  Beng.  Act  VIII. 
of  1869,  5  29,  is  not  prevented  from  running  in 
favour  of  a  tenant  during  the  period  that  a  suit 
in  ejectment  is  pending  against  him.  Ranee 
Surnomoyee  v.  Shooshee  Mokhee  Burmonia  (12 
Moore  I.  A.  244)  considered.  HuRRO  Pershad 
Roy  Chowdhry  v.  Gopal  Chundbr  Dutt...L. 
B.  0  I.  A.  82,1882;  L  L.  Bep.  9  Gal.  255; 
12Cal.  Bep.  120. 

2. Adverse  Possession — Possession  by  Col- 
lector—Act IX,  0/  1871,  Sched.  IT.,  Art.  I45.] 
In  a  suit  brought  on  the  6th  June  1874  to  enforce 
two  mortgage  bonds,  dated  respectively  the  7th 
January  and  the  6th  October  1862,  it  appeared 
that  the  bonds  had  been  executed  on  behalf  of 
the  first  two  defendants  during  their  minority  by 
their  guardian  in  order  to  defray  the  expenses 
of  a  suit  brought  against  them  to  recover  the 
property  in  question  by  the  3rd  defendant.  This 
suit  was  referred  to  arbitration,  and  an  award  made 
in  the  third  defendant's  favour  on  the  5th  August 
1863,  on  which  he  obtained  a  decree  on  the  31st 
August  1863,  and  possession  thereunder  in  Octo- 
ber of  the  same  year.  Pending  this  litigation, 
the  Collector,  to  secure  the  Government  revenue 
attached  and  took  possession  of  the  property, 
and  retained  possession  from  1861  to  October 


LIMITATION -c0if/</. 

1863,  when,  in  consequence  of  the  abovemen« 
tioned  decree  obtained  by  the  third  defendant, 
he  delivered  possession  and  paid  over  the  sur- 
plus profits  after  deducting  the  Government 
revenue  and  expenses  to  the  3rd  defendant. 
The  latter  now  pleaded  that  the  present  suit  was 
barred  by  limitation. 

Held,  that  though  under  the  old  law  of  limi- 
tation it  would  have  been  necessary  for  the 
plaintiff  to  prove  that  he  was  in  possession 
within  the  period  of  1 2  years  before  the  date  of 
the  institution  of  the  suit,  yet  under  the  Limi- 
tation Act  IX.  of  1871,  this  was  not  necessary ; 
under  that  Act  the  suit  might  be  brought  with- 
in 12  years  from  the  time  when  the  possession 
of  the  defendant  or  of  some  person  through 
whom  he  claimed  became  adverse  to  the  plaintiff. 

The  defendant's  possession  since  1863  was  not 
12  years'  possession,  and  as  he  did  not  claim 
through  the  Collector,  he  could  not  add  to  his 
possession  from  1863,  the  possession  of  the 
Collector  from  1861  to  1863. 

It  must  be  assumed  that  the  Collector  pro- 
perly took  possession  for  the  purpose  of  pro- 
tecting the  Government  revenue,  and  it  was  his 
duty  while  in  possession  under  the  attachment 
to  collect  the  rents  from  the  ryots,  and  having 
paid  the  Government  revenue  and  the  expenses 
of  collection,  to  pay  over  the  surplus  to  the  real 
owner.  If  the  third  defendant  was  the  real 
owner  the  surplus  belonged  to  him,  but  if,  on  the 
other  hand,  the  other  defendants  were  the  real 
owners,  then  the  surplus  belonged  to  them. 
The  Collector  by  paying  over  the  money  to  the 
third  defendant  did  not  give  him  a  title. 

The  suit  therefore  was  not  barred  by  limita- 
tion.    Rao  Karam   Singh  v.  Raja  Bakar  Ali 

Khan L.  B.  9  I.  A.  99;  I.  L.  Bep.  5 

AIL  1, 1882. 

See  Moro  Desai  9.  Ramchandra 

DESAI...I.  L.  Bep.  6  Bom. 

508,  under  Ejectmezit.  1. 

8.  For  Execution    of  Decree    Passed 

while  Act  XIV,  of  1859  in  Force—for  Execuiion 
of  Decree  already  Barred— Act  XIV.  <?/ 1859, 
$  TO—Act  IX,  of  1871,  5$  I,  2,  4— Striking  Exe- 
cution Case  off  File.']  A  judge  in  a  suit  upon  a 
cause  of  action  is  bound  to  dismiss  the  suit,  or 
to  decree  for  the  defendant,  if  it  appears  that 
the  cause  of  action  is  barred  by  limitation.  But 
if  instead  of  dismissing  the  suit  he  decrees  for 
the  plaintiff,  his  decree  is  valid,  unless  reversed 
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on  appeal,  and  the  defendant  cannot,  on  an 
application  to  execute  the  decree,  set  up  as  an 
answer  that  the  cause  of  action  was  barred  by 
limitation.  So,  if  on  an  application  for  execu- 
tion of  a  decree  which  is  barred  at  the  time  of 
such  application,  the  Court  make  an  order  for 
execution,  to  issue,  such  order,  though  errone- 
ously made,  is  valid  unless  it  is  reversedon  appei^l. 
As  regards  suits  instituted  before  the  1st 
April  1873,  all  applications  in  them  are  excluded 
from  the  operation  of  Act  IX.  of  1 87 1  by  the 
Act  itself.  For  by  $  I  it  is  provided  that  nothing 
contained  in  $  2  or  in  Part  II.  should  apply  to 
such  suits.  By  $  4  it  was  provided  that  subject 
to  the  provisions  in  5$  5  to  26  inclusive,  every 
suit  instituted,  appeal  presented,  and  applica- 
tion made  after  the  period  of  limitation  provided 
therefor  by  the  2nd  Schedule  should  be  dis- 
missed though  limitation  has  not  been  set  up 
as  a  defence.  One  of  the  applications  for  which 
a  period  of  limitation  is  prescribed  by  that 
schedule  is  an  application  for  the  execution  of 
a  decree  or  order  of  a  Civil  Court  not  established 
by  Royal  Charter.  Now  a  thing  which  applies 
to  an  application  in  a  suit,  applies  to  the  suit, 
and  an  application  for  the  execution  of  a  decree 
is  an  application  in  the  suit  in  which  the  decree 
was  obtained,  and  as  regards  suits  insthuted 
before  the  ist  of  April  1873,  all  applications 
in  them  are  excluded  from  the  operation  of 
the  Act.  Nothing  therefore  contained  in  $  $  2  or 
4  or  in  Schedule  II.  of  that  Act  extends  to  an 
application  for  the  execution  of  a  decree  in  a 
suit  instituted  before  the  ist  April  1873. 

Such  an  application  is  not  barred  by  $  20,  Act 
XIV.  of  1859,  if  made  within  3  years  from  the 
date  of  a  proceeding  within  the  meaning  of  that 
section. 

Where  a  sale  of  attached  property  is  stayed 

for  a  specified  period   at  the   request    of  the 

judgment-debtor,  and    on    condition  that    the 

attachment  should   remain  in  force  during  such 

stay,  the  striking  the  execution  proceedings  off 

the  file  during  such  period  will   not  affect  the 

right  of  the    decree-holder.     Mungal  Prashad 

DickU  V.  Skama  Kanto  Lahory   Chowdry   (I.  L. 

R.  4  Cal.  708)  reversed.     Mungal  Pershao 

DiCHiTv.  GiRjA  Kant  Lahiri  Chowdry. ..L. 

B.  8  I.  A.  128,  1881;  I.  L.  Bep.  8  Cal. 

01 ;  11  CaL  Bep.  113. 

Followed  in  Manjunath  «.  Venkatksh... 

I.  L.  Bep.  6  Bom.  64. 

Ste  Be*  Judicata.  8. 


LIMITATION— c£m/rf. 

8a. Execution  of  Decree,  Passed  before 

Act  XV.  of  1877  in  Force— Act  IX.  of  187 1, 
Sched.  II.,  Art.  itJ—Act  XV.  0/1877,  Sched.  II.\ 
Art.  lyg-^ Act  I.  of  1878,  $  6-— Construction  of 
Statute  Relating  to  Procedure.']  In  execution  of 
a  decree  dated  the  17th  January,  1877,  the  decree- 
holder  on  the  13th  May  1878  made  an  applica- 
tion to  have  the  property  of  his  judgment-debtor 
brought  to  sale  on  the  1 6th  September,  1878. 
Subsequently,  on  the  2nd  June,  1 88 1,  he  made 
a  further  application  for  execution  of  the 
decree : — 

Held,  following  Mungal  Pershad Dichit  v.  Gir- 
ja  Kant  Lahiri  (L.  R.  8  I.  A.  123 ;  I.  L.  R.  8  Cal. 
51,)  that  all  applications  for  execution  of  a  de- 
cree are  applications  in  the  suit  which  resulted 
in  that  decree ;  and  therefore  the  application  for 
execution  in  the  present  case  must  be  con- 
sidered to  have  been  made  in  a  proceeding 
which  commenced  before  Act  XV.  of  1877  came 
into  force  (notwithstanding  that  there  is  no 
provision  in  that  Act  corresponding  to  $  I  of 
Act  IX.  of  187 1),  and  was  governed  by  Art. 
167  of  Act  IX.  of  187 1,  and  not  having  been 
made  within  any  of  the  periods  given  in  the 
third  column  of  that  article,  was  barred  by 
limitation. 

Held,  also,  that  under  |  6  of  Act  I.  of  1868, 
the  repeal  of  Act  IX.  of  187 1  by  Act  XV.  of 
1877  could  not  affect  any  proceedings  commenced 
before  the  repealing  Act  came  into  operation ; 
the  rule  that  Acts  relating  to  procedure  apply 
to  all  pending  proceedings,  from  the  date  when 
they  came  into  operation  being  confined  only 
to  the  procedure  in  Courts  of  Justice,  no  way 
prejudicing  any  of  the  parties  to  the  suit. 
Re  Ratansi  Kalianji  (I.  L.  R.  2  Bom.  148) 
followed.  Behary  Lall  v.  Goberdhun  Lall. 
I.  L.  Bep.  9  Cal.  446  ;  12  Cal.  Bep. 
431,  1883.  Mitter  and  Norris,  ]]. 
3b. For  Execution  of  Decree  Passed  be- 
fore Act  IX.  of  1871 — Step  in  Aid  of  Execution — 
Act  XV.  of  1877,  Sched.  II.,  Art.  179.]  On  the 
26th  September,  1877,  an  application  was  made 
for  execution  of  a  decree  dated  the  4th  August, 
1870,  and  was  followed  by  a  sale  of  certain 
property.  On  the  8th  July,  1878,  the  decree- 
holder  deposited  Rs.  2  as  nilamee  fees,  i.e.,  cost, 
of  bringing  certain  property  to  sale  in  execution 
of  the  decree : — 

Held,  that  this  was  a  step  in  aid  of  execution 
of  the  decree,  and  that  an  application  made  on 
the  28th  March,  1881,  for  execution  of  the  decree, 
was  not  barred. 
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Quare^  whether  the  ruling  in  Mungal  Pershad 
Dichit  V.  Girja  Kant  Lahiri  (L.  R.  8  I-  A.  123; 
I.  L.  R.  8  Cal.  51,)  applies  to  a  case  where  the  ap- 
plication for  execution  is  filed  after  Act  IX.  of 
1871  was  repealed,  there  being  in  Act  XV.  of 
1877  no  provision  corresponding  to$  I  of  Act 
IX.  of  1871.  Radha  Prosad  Singh  v,  Sundur 
LALL...I.  L.  Kep.  9  Cal.  644, 1883.    Mitter 

and  Fields  J  J . 

8c. Execution  of  Decree  Passed  in  Suit 

Instituted  before  Act  XV.  of  \%^^—Act  XV.  of 
1877,  Sched.  II.,  Art.  179.]  Acts  of  limitation, 
like  other  laws  relating  to  procedure,  apply 
immediately  to  all  steps  taken  after  they  have 
come  into  force,  except  when  some  provision  is 
made  to  the  contrary. 

The  decision  in  Mungal  Pershad  Dichit  v. 
Girja  Kant  Lahiri  Chowdry  (L.  R.  8  I.  A.  123; 
I.  L.  R.  8  Cal.  51,)  does  not  involve  the  principle 
that  when  a  suit  has  been  instituted  under  a 
particular  law  of  limitation,  the  execution  of  the 
decree  therein  is  to  be  carried  out  under  the 
same  law.  The  law  of  limitation  applicable 
to  proceedings  in  execution  is  not  that  under 
which  the  suit  was  instituted,  but,  in  the  absence 
of  express  provision  to  the  contrary,  that  in  force 
at  the  date  of  the  application  for  execution. 

The  plaintiif  obtained  a  decree  against  the 
defendant  in  1872,  and  made  applications  for  its 
execution  in  1874  and  1876,  which  were  disposed 
of  on  various  grounds.  On  the  loth  March,  1879, 
he  rented  an  application  simply  praying  that 
t:  1-  -^ee  might  be  kept  alive.  On  the  26th 
Novc,  .  icr  1881,  he  made  another  application 
for  execution : — 

Held,  that  the  application  was  governed  by 
Act  XV  of  1877,  which  contained  no  provision, 
similar  to  that  in  $  2  of  Act  IX.  of  1871  exempt- 
ing suits  filed  before  a  particular  date  from  its 
operation,  and  moreover  provided  that  *  suit ' 
should  not  include  appeal  or  application.  The 
application  not  asking  for  any  step  to  be  taken 
towards  executing  the  decree,  was  not  one  pro- 
vided for  <ir  contemplated  by  the  Civil  Proce- 
dure Cod.i,  and  was  therefore  not  one  made 
according  to  law  within  the  meaning  of  Art.  179 
of  Sched.  II.  of  Act  XV.  of  1877,  and  was  bar- 
red.       GURUPADAPA     BaSAPA     V:  ViRBHADRAPA 

Irsangapa I.  L.  Bep.  7  Bom.  469,  1883. 

West  and  N.  Haridas,  JJ. 

4. '  Application  to   make  Legal   Repre- 
sentative of  Deceased  Defendant    Party  —  Con-  | 


UXXTATlO^^contd. 

struction  of  Statute — Retrospective  Operation — 
Abatement  of  Suit— Act  X.  of  1877.  5  3^6  —  Act 
XV.  of  1877,  Sched.  IL,  Art.  171B--  Act  XII. 
^f  1879,  §$  60,  108.]  The  general  rule  laid 
down  in  the  case  of  Regina  v.  Dorabji  (i  i  Bom. 
H.  C.  Rep.  117)  that  '*  an  Act  of  Limitation,  • 
being  a  law  of  proceedure,  governs  all  proceed- 
ings, to  which  its  terms  are  applicable,  from  the 
moment  of  its  enactment,  except  so  far  as  its 
operation  is  expressly  excluded  or  postponed," 
must  admit  of  the  qualification  that  when  the 
retrospective  application  of  a  statute  of  limita- 
tion would  destroy  vested  rights,  or  inflict  such 
hardship  or  injustice  as  could  not  have  been 
within  the  contemplation  of  the  Legislature, 
then  the  statute  is  not,  any  more  than  any  other 
law,  to  be  construed  retrospectively. 

The  circumstance  that  an  Act  of  Limitation 
comes  into  force  at  once  and  contains  no  pro- 
vision postponing  its  operation,  is  one  that  tends 
to  show  an  intention  on  the  part  of  the  Legisla- 
ture that  it  should  not  operate  retrospectively. 

Thus,  where  a  defendant  in  a  suit  had  already 
been  dead  six  months  at  the  time  of  the  passing 
of  Act  XII.  of  1879,  which  introduced  Art.  171 B 
into  the  Limitation  Act  XV.  of  1877  pre- 
scribing a  period  of  60  days  within  which  to 
apply  to  have  the  representative  of  a  deceased 
defendant  made  a  defendant,  it  was  held  that 
retrospective  effect  should  not  be  given  to  Art. 
171B,  and  that  the  plaintiff's  application  to 
substitute  the  representative  of  the  deceased 
defendant  in  his  place  (made  after  the  passin^^ 
of  Act  XII.  of  1879  but  before  its  publication  in 
the  local  Gazette)  was  not  barred.  Khusalbai 
V.  Kabhai...!.  L.  Bep.  6  Bom.  26,  1881. 
Melvill  and  Kemball,  JJ. 

5, For  Execution  of  Decree  against  an 

Agriculturist  ^  Act  XVII.  of  1879,  $$  47,  48  — 
Act  XV.  of  1877,  $  14,  para,  3,  Sched.  II.,  Art, 
179.]  A  conciliator  appointed  under  the  Dek- 
khan  Agriculturists'  Relief  Act  XVII.  of  1 879 
is  not  a  Court.  The  presentation,  therefore, 
of  an  application  for  execution  of  a  decree  with- 
in the  period  of  limitation  to  a  conciliator  does 
not  save  the  limitation,  if  the  application  to  the 
proper  Court  be  time-barred. 

The  presentation,  to  any  Civil  Court,  of  an 
application  for  execution  of  a  decree  passed 
before  the  ist  November  1879  (the  date  on  which 
that  Act  cime  into  force)  to  which  any  agricul- 
turist residing  within  any  local  area  for  which 
a  conciliator  has  been  appointed  is  a  party,   is 
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no  legal  presentation  at  all  if  unaccompanied 
by  the  conciliator's  certificate.  Manohar  v. 
Gbbiapa I.  L.  Bep.  6  Bom.  81,    1881. 

Melvill  and  Kemball,  JJ. 

6.  < Suit  on  RefTistered  Bond  — Act  XV. 

of  >877,  Qched.  JL,  Arts.  66,  1 16.]  A  suit  to  re- 
cover a  specific  sum  of  money  due  on  a  regis- 
tered bond  or  other  contract,  is  a  suit  for  com- 
pensation for  breach  of  a  contract  in  writing 
registered  within  the  meaning  of  Art.  ii6of 
Sched.  II.,  of  Act  XV.  of  1877,  and  may  be 
brought  within  six  years  of  the  time  when  the 
period  of  limitation  would  begin  to  run  against 
a  suit,  on  a  similar  contract  which  is  not  regis- 
tered. Nobocoomar  Mookhopadya  v.  Siru  Mul- 
lick  (I.  L.  R.  6  Cal.  94)  ;  and  Couri  Shankar  v. 
Surju  (I.  L.  R.  3  All.   276)  followed.    Ganesh 

Krishin  V,  Madhavrav  Ravji I.  L.  Rep. 

e  Bom.  76,  1881.     Mehill  and  Kemball,  JJ. 

Khunni  «.  Nasir-ud-din  Ahmad. 

I.  L.   Bep.  4    All.    265, 

1881.     Stuart,  C  J.,  and 

Brodhurst,  J. 

Kalut  Ram  v.  Lala  Dhandukari 

SAHA1...II  Cal.  Bep.  861, 

1882.   Mitter  and  Norris,  J  J. 

6&.  —  Registered   Contract  for    Rent  — 
Act  XV.  of  1877,  Sched.  11.^  Art.  I16.]     A  suit 
for  arrears  of  rent  due  under  a  registered  agree- 
ment is  governed  by  Art.   116  of  Sched.  II.  of 
Act  XV.  of  1877.  Vythilinga  Pillai  v.  Thet- 
chanumurti  Pillai. ..I.  L.  Bep.  8  Mad.  76, 
1880.     Kindersley  and  M.  Ayyar,  JJ. 
See  Magaluri  Garudiah  v.  Narayana 
RuNGiAH.,,1.  L.  Bep.  8  Mad. 
869,  under  Executor  de  Son 
Tort. 

7. Bond  "with  Native  Date—Act  XV.  of 

1^77.  ^  2$— Month.]  On  the  6th  December  1880, 
the  plaintiff  sued  on  a  note  bearing  the  Native 
date  Ashud  Vadya  13th  Shake  1799  (7th  August 
18771,  .'md  in  the  following  terms — **  In  the 
month  of  Kartik,  Shake  aforesaid  (1799) — that 
is  to  say  in  four  months — we  shall  pay  in  full 
the  prinicipal  and  interest": — 

Held^  that  the  period  of  four  months,  for  the 
purpose  of  ascertaining  whether  the  suit  was 
barred  by  limitation  or  not  must,  under  S  ^S  of 
Act  XV.  of  1877,  be  calculated  according  to  the 
Gregorian  calendar,  and  that  the  suit  was  there- 
fore not  barred.  Rungo  Bujajee  ».  Babaji  .  I. 
I*.  Bep.  6  Bom.  88,  1881.     Westropp,  CJ., 

and  Birdrooody  J. 


JAXLIKTlO^-^contd. 

8. Act  XV.  0/1877.   $$9,    13,  20— 

Absence  of  Defendant  from  British  India — Pay- 
ment.'] Sections  9  and  13  of  Act  XV.  of  1877 
adopt  the  law  of  limitation  in  England,  and 
must  be  read  together  in  computing  the  period 
of  limitation  When  the  statutory  period  of 
limitation  has  once  begun  to  run  in  respect  of 
any  cause  of  action,  the  subsequent  absence  of 
the  defendant  from  British  India  will  not  stop 
it  from  running. 

Where,  subsequently  to  the  adjustment  of  his 
accounts  with  the  plaintiff^  the  defendant  was 
credited  with  the  amounts  of  surplus  sale 
proceeds  of  goods  and  of  a  hundi : — 

Held,  that  such  credits  were  not  payments 
within  the  meaning  of  §  20  of  Act  XV.  of  1877. 

The  defendant  adjusted  and  signed  his  ac- 
count with  the  plaintiff  in  Bombay  in  1871,  and 
shortly  after  went  to  reside  out  of  British  India. 
There  were  no  subsequent  payments  of  interest 
as  such,  nor  of  any  part  of  the  principal : — 

Held,  that  a  suit  brought  in  1880  for  the 
balance  of  the  account  was  barred  by  limita- 
tion. NarronjiBhimji  p.  MugnirumChanda- 
ji...!.  L.  Bep.  6  Bom.  103,  1880.  Bayley,  J. 
Dissented  from,  see  8a. 

8a. Absence  of  Defendant  from  British 

India— Act  XV.  of  1877,  H  9.  I3-]  Section  13 
of  Act  XV.  of  1877  is  not  in  any  way  affected 
or  qualified  by  i  9.  In  computing  ihe  period 
of  limitation  for  a  suit,  the  time  during  which 
the  defendant  has  been  absent  from  British 
India  since  limitation  began  to  run,  must  be 
excluded.  Narronji  Bkimji  v.  Mugniram  Chan- 
daji  (I.  L  R.  6  Bom.  103)  dissented  from. 
Beake  v.  Davis  ..I.  L.  Bep.  4  All.  580, 
1882.     Straight  and  Mahmood^  JJ. 

0. Mutual,  Open  and  Current  Accounts 

-—Act  IX.  of  1871,  Sched.  IL,  Art.  87.]  Literally 
construed,  the  latter  part  of  Art.  87  of  Sched.  II., 
Act  IX.  of  1 87 1,  would  confine  the  clause  to 
those  cases  only  in  which  both  parties  have,  in 
the  course  of  their  dealings,  made  actual  de- 
mands on  one  another.  But  the  more  reason- 
able and  more  probable  intention  of  the  framers 
of  the  clause  appears  to  have  been  that  it  should 
apply  to  cases  where  the  course  of  business  has 
been  of  such  a  nature  as  to  give  rise  to  recipro- 
cal demands  between  the  parties  —  in  other 
words,  where  the  dealings  between  the  parties 
arc  such  that  sometimes  the  balance  may  be  in 
favour  of  one  party  and  sometimes  of  the  other. 
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The  defendant,  carrying  on  business  at  Kara- 
chi, was  in  the  habit  of  drawing  hundis  on 
the  plaintiffs  carrying  on  business  in  Bombay, 
which  were  accepted  and  paid  by  them,  and  in 
order  to  repay  the  plaintiffs  the  money  so  ad- 
vanced by  them,  the  defendant  used  to  draw 
hundis  on  other  firms  in  Bombay  in  favour  of 
the  plaintiffs,  the  amounts  of  which  were  rea- 
lised by  the  plaintiffs  from  time  to  time  in 
Bombay.  Until  the  8th  January,  1874,  the 
balance  of  the  account  was  sometimes  in  favour 
of  the  plaintiffs  and  sometimes  of  the  defendant; 
but  after  that  date,  always  in  favour  of  the  plain- 
tiffs, who  continued  to  make  advances  up  to  the 
loth  May,  1874.  The  last  payment  by  the  de- 
fendant was  on  the  27th  April  1874,  and  the  last 
advance  by  the  plaintiffs  on  the  loth  May,  1874, 
on  which  date  a  balance  of  Rs.  8,514-12-0  was 
due  by  the  defendant.  On  the  19th  April,  1877, 
the  plaintiffs  sued  to  recover  this  sum  with 
interest  up  to  the  9th  April,  1877  : — 

Held,  that  the  account  between  the  plaintiffs 
and  defendant  was  a  mutual,  open,  and  current 
account  within  the  meaning  of  Art.  187,  Sched. 
II.,  Act  IX.  of  1 871,  and  that  the  plaintiffs*  suit 
was  not  barred.  Ghaseeram  v.  Manohar  Doss 
(2  Ind.  Jur.,  N.  S.,  241)  followed.  Narandas 
Hemra]  V,  VissANDAs  Hbmraj...L  L.  Bep. 
6  Bom.  184, 1881,    Sargent,  J. 

10.  —  Execution  of  Decree  of  High  Court 
--Act  X.  of  1877,  S  230— i4c/  XV.  of  1877,  Sched, 
II.,  Arts.  178, 179,  180.]  A  decree  was  obtained 
against  the  defendant  in  the  High  Court  in  1867. 
This  decree  was  assigned  to  A.m  1876.  After 
the  decree  the  defendant  resided  in  Ahmedabad. 
A.  from  time  to  time  obtained  orders  for  execu- 
tion of  the  decree,  but  was  unable  to  execute 
them.  In  1879  *^®  decree  was  transmitted  to 
the  Subordinate  Judge  at  Ahmedabad  for  execu- 
tion, and  in  September  1879,  a  warrant  of  arrest 
was  issued  against  the  defendant  by  that  officer. 
The  order  issuing  the  warrant  was  affirmed  on 
appeal.  In  April,  1881,  the  defendant  being  in 
Bombay,  a  summons  calling  on  him  to  show 
cause  why  the  decree  should  not  be  executed 
against  him,  which  had  been  obtained  by  the 
decree-holder,  was  made  absolute.  On  appeal : — 
Heldf  that  the  application  for  execution  was 
not  barred.  Articles  178  and  179  of  Sched.  II. 
of  Act  XV.  of  1877,  showed  that  Art.  180  of 
that  schedule  was  intended  to  be  independent 
of  S  230  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  and  not  to  be  in  any  way  controlled  by 
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it.  Section  230  does  not  apply  to  decrees  made 
by  the  High  Courts.  Mayabhai  Premabhai  «. 
Tribhuvandas  Jagjivandas  .  I.  L.  Bep.  O 
Bom.  258, 1881.  Westropp,  C.J.,  and  Melvtll,]. 

11.  Execution    of  Decree— Act  X.  'of 

1877,  S  2'y>— Fraud  of  Judgvient-Debtor.']  On 
the  28th  September,  1880,  an  application  was 
made  for  the  execution  of  a  decree  which  had 
been  passed  more  than  12  years  before  the 
application,  but  which  had  been  kept  alive 
until  the  13th  December,  1876.  In  the  interval 
between  that  date  and  the  date  of  the  present 
application,  the  judgment-creditor  had  sued  for 
and  obtained  a  decree  declaring  certain  aliena- 
tions by  the  judgment-debtor  to  be  fictitious  and 
fraudulent,  and  the  property  to  be  liable  to  be 
taken  in  execution  of  his  decree.  In  August, 
1879,  the  judgment-debtor  applied  for  execu- 
tion, but  not  against  the  property  declared  to 
have  been  fraudulently  alienated,  but  there  was 
nothing  to  show  that  that  property  was  sufficient 
to  satisfy  the  decree : — 

Held,  that,  having  regard  to  the  fraud  of  the 
judgment-debtor,  the  present  application  was 
not  barred  by  \  230  of  the  Civil  Procedure 
Code,  Act  X.  of  1877.  Visalatchi  Ammal  tr. 
Sivasankara  Taker. ..I.  L.  Bep.  4  Had. 
292, 1881.  Innes  and  M.  Ayyar,  JJ. 

12. Execution  of  Decree — Aci  X.  ofi%Tj^ 

S  230.]  An  order  made  by  the  Court  executing 
a  decree  directing  a  petition  presented  by  both 
the  parties  to  a  decree  to  the  effect  that  they 
had  agreed  that  the  amount  of  the  decree  should 
be  satisfied  by  instalments,  to  be  filed,  does  not 
amount  to  an  order  directing  payment  of  money 
to  be  made  on  a  certain  date,  which  would  give 
a  fresh  period  from  which  the  limitation  of  12 
years  would  run  under  S  230  (b)  of  Act  X.  of 
1877.  Bal  Chand  v.  Raghunath  Das  ..L  I#» 
Bep.  4  All.  155, 1881.  Oldfield  and  Brodhurst^ 

JJ. 

12a.  —  Execution  of  Decree — Act  X,  of 
1877,  J  230.]  On  the  3rd  June.  1879,  an  appli- 
cation was  made  for  the  execution  of  a  decree 
passed  in  1836  (the  last  previous  application 
having  been  made  in  August,  1877),  and  certain 
property  was  attached  thereon.  On  the  23rd 
October,  1879,  the  proceedings  were  struck  off 
the  file,  pending  an  appeal  from  the  order  of 
attachment,  but  an  order  [was  made  that  the 
attachment  should  continue.  The  appeal  havinjr 
been  dismissed,  an  application  was  made  on  the 
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31st  December,  i88o,  for  the  sale  of  the  property 

attached : — 

Heldy  that  the  proceedings  were  not  barred  by 
4  230  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  as  there  had  been  no  previous  application 
made  and  granted  under  that  section.  Anund- 
rav  Ckimaji  Avati  v.  Makar  Chand  (I.  L.  R.  5 
Bom.  245)  followed.  Panaul  Huq  v.  Kishen 
MuN  DABEE...9  Cal.  Bep.  \c97, 1881.  Prin- 
Sep  and  Field,  JJ- 

13b. Execution  of  Dectee—Act  X.   of 

1877,  §  230.]  An  application  for  execution  of  a 
rent  decree  passed  in  1863  was  made  on  the  14th 
May,  i88o,  and  granted,  the  Court  making  an 
order  for  the  attachment  of  "the  movable  pro- 
perty of  the  judgment-debtor.  No  movable 
property  being  found,  an  application  to  attach 
the  judgment-debtor's  immovable  property  was 
refused,  and  the  execution  proceedings  struck 
off  the  file  in  July,  1880  :— 

Held,  that  an  application  made  on  the  13th 
September,  1880,  for  execution  of  the  decree  was 
barred  under  S  230  of  the  Civil  Procedure  Code, 
Act  X,  of  1877.  Afraunessa  Chowdhurani 
V.  Suarafatullah  CHOWDHRY...9  Cal.  &ep. 
881,  1881.     MorHs  and  Tottenham,  JJ. 

12o.  —  Execution  of  Decree  Passed  be- 
fore Act  X,  of  lSJ^-'Act  X.  of  1877,  i  230— 
"  Granted"'^  An  application  to  execute  a 
decree  passed  in  1862  was  made  under  §  230  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  on 
the  14th  December,  1877,  and  a  notice  was 
issued  to  the  judgment-debtor  under  $  248,  but 
no  further  steps  were  taken. 

On  the  loth  December,  1880,  another  applica- 
tion for  execution  was  made  : — 

Held,  that  though  the  former  application  was 
made  under  i  230,  it  had  not  been  "  granted  " 
within  the  meaning  of  that  section,  and  the 
applicant  could  not  therefore  be  brought  within 
the  12  years*  rule,  and  the  present  application 
being  within  3  years  from  the  last,  was  in  time. 
Chengaya  v.  Appasami  AYYAR...I.  L.  Bep.  6 
Mad.   172,    1888.    Innes,  CJ.  (Offg.),  and 

Kindersley,  J. 

13. Act  XIV.  of  1859,  4  ii  OZ.  12— /m- 

movable  Property— Interest  in  Immovable  Proper- 
ty— Hindu  Law,  Application  of,  to  determine  what 
is — Grant  by  Hindu  Save  reign  to  Hindu  Temple- 
Resumption — Nibandha— i4/«V«a/wn  of  Endow- 
ment— Pension  or  Allowance  in  Perpetuity^]     By 
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a  sanad  dated  1790,  the  Peishwa  granted  to  an 
ancestor  of  the  plaintiffs,  for  the  support  of  a 
Hindu  temple,  an  annual  allowance  of  money 
out  of  the  *'  Antastha  Sadilvar,  "  (or  extra 
assessment  levied  to  meet  local  charges),  and 
three  khandies  of  rice  out  of  the '  kherij  jamaban- 
di  Parbhare'*  (extra  assessment  in  kind  on  land 
over  the  regular  land  assessment  collected  by 
local  officers  and  paid  by  them  direct)  to 
be  levied  from  certain  mahals  and  forts 
mentioned  in  the  sanad.  These  allowances 
were  paid  until  the  26th  December,  1859,  when 
the  Collector  of  Thana  stopped  them.  On  the 
23rd  December,  1870,  the  plaintiffs  sued  to  esta- 
blish their  ri^ht  to  the  grant  and  to  recover  six 
years'  arrears  of  the  allowances  : — 

Their  Lordships  said  :— 

The  omission  of  the  religious  penalty  for 
the  resumption  of  a  royal  gprant  made  for 
Hindu  religious  purposes,  which  is  sometimes 
expressed  in  and  sometimes  omitted  from  such 
grants,  does  not  in  any  wise  derogate  from  the 
durability  of  the  grant.  The  Hindu  law  implies 
the  religious  penalty  for  resumption  though  not 
expressed  in  the  sanad. 

Then,  too,  the  grant  was  not  a  grant  from 
the  revenues  at  large  of  the  State,  or  even  of 
the  Zilla,  but  was  made  up  of  certain  small 
special  grants  charged  upon  the  Antastha  Sa- 
dilvar produced  by  certain  special  localities. 
Thus  the  grant  was  essentially  localised,  and 
whatever  there  may  have  been  of  contingency 
or  variability  in  the  levy  or  application  of  the 
Antastha  Sadilvar  previously  to  the  making  of 
the  grant,  such  contingency  or  variability  ceased 
to  the  extent  of  the  grant  from  the  moment  of 
its  being  made  to  a  Hindu  temple,  such  grant 
being  permanent,  irresumable,  and  substan- 
tially irlalienable — because  a  Hindu  religious  en- 
dowment cannot  be  sold,  or  permanently  alie- 
nated, though  its  income  may  be  temporarily 
pledged  for  necessary  purposes,  such  as  the  re. 
pairs,  &c.,  of  the  temple. 

Their  Lordships  then  referred  to  Maharana 
Fatehsangji  Jaswatsangji  v.  Desai  Kalian- 
raiji  Hukmatraiji  (L.  R.  C  I.  A.  34  ;  10  Bom. 
H.  C.  Rep.  281),  and  proceeded  :— "  The  Sanad 
in  the  present  case  is  a  grant  by  a  Hindu 
sovereign  to  a  Hindu  temple,  which  is  periodi- 
cally  payable  in  perpetuity,  is  irresumable,  and 
inalienable.  It  cannot  be  held  by  any  per- 
son except  the  Hindu  managers  of  that  temple 
—the   grantees."      Under  these  circumstances 
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their  Lordships  were  of  opinion  that  the  decision 
of  the  Privy  Council  justified  them  in  looking  to 
the  Hindu  law  to  ascertain  whether  or  not  the 
grant  was  immovable  property,  i.e.f  nibandha^ 
within  the  meaning  of  §  I,  CI.  12  of  Act  XIV.  of 
1859. 

After  reviewing  the  Hindu  authorities,  and 
saying  that  they  seemed  to  show  that  a  pension 
or  other  periodical  payment  or  allowance  granted 
in  permanence  is  nidandha,  whether  secured  on 
land  or  not,  and  that  some  of  them  favoured  the 
supposition  that  a  private  individual  as  well  as 
a  royal  personage  might  create  a  nibandhaj 
held  that  the  grant  made  by  the  sanad  in  the 
present  case  was  nibandha,  and  immovable  pro- 
perty, or  an  interest  in  immovable  property  with- 
in the  scope  of  \  I,  CI.  12  of  Act  XIV.  of  1859, 
and  that  the  suit  was,  therefore,  not  barred  by 
limitation. 

Assuming  that  the  Hindu  law  ought  not  to 
be  applied  to  the  grant,  it  was  nevertheless  an  in- 
terest in  immovable  property  within  Act  XIV. 
o^  'S59>  $  I.  CI.  12.  The  grant  savoured 
throughout  of  locality,  and  was  undoubtedly 
irresumable,  inalienable  and  perpetual.  The 
Collector  of  Thana  v.  Hari  Sitaram...!.  L. 
Bep.  6  Bom.  546, 1862.    F.  B. 

14.  Suit  against  Muhicipality — Tres- 
pass, Damages  for — Suit  to  Recover  Immovable 
Property  from  Tresi  asser  —  Bom.  Act  VJ.of  iSj  3, 
S  t6— Act  IX,  of  JS71,  Sched.  II,,  Arts.  ^3,  I43.j 
Section  86  of  Bombay  Act  VI.  of  1S73  does  not 
apply  to  suits  against  a  municipality  in  the  nature 
of  actions  of  ejectment,  but  only  to  suits  for  da- 
mages. Sorabji  Naserwanji  v.  The  Justices,  &c., 
of  Bombay  (i2  Bom.  H.  C.  R.,p.  250,)  approved. 
Article  43  of  Sched.  II.  of  Act  IX.  of  1871  has 
reference  only  to  suits  for  damages  on  account 
of  trespass,  and  not  to  suits  to  recover  immov- 
able property  from  a  trespasser,  for  which  the 
period  of  limitation  provided  by  Art.  143  is  12 
years.  Joharmal  v.  The  Municipality  of 
Ahmednagar...!.  L.  Bep.  6  Bom.  680, 
1878.     Melvill  and  Pinhey,  J  J . 

16. Municipality t    Suit    against — Act 

XV,  of  1873,  S  A3—^ct  XV.  of  1877,  Sched.  II., 
Art.  120.]  The  lessee  of  certain  land  belong- 
ing to  the  plaintiff,  situate  within  the  limits  of  a 
Municipality,  applied  to  the  Municipal  Commit- 
tee for  permission  to  establish  a  market  thereon, 
and  was  refused  on  the  26th  November,  1878. 
In  the  meantime  the  plaintiffs  on  their  own  as 
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well  as  on  their  lessees'  behalf,  also  applied  to  the 
Committee  for  such  permission,  sending  the 
application  by  post.  No  orders  were  passed  on 
this  application,  because  it  had  come  by  post. 
On  the  1 8th  April,  1S79,  the  plaintiffs  sued  the 
Committee  for  a  declaration  of  their  right  to 
establish  a  market  on  the  land,  and  for  a  per- 
petual injunction  restraining  the  Collector  as 
President  of  the  Committee  from  interfering 
with  their  doing  so,  the  cause  of  action  alleged 
being  the  refusal  of  the  Committee  on  the  26th 
November  1878 : — 

Held,  that  though  the  plea  of  limitation  had 
not  been  raised  in  ttie  memorandum  of  appeal  to 
the  High  Court,  it  having  been  pleaded  in  the 
Court  of  first  instance,  the  High  Court  was 
bound  to  dispose  of  it. 

By  Stuart,  C.J.,  that  the  answer  to  the  plea 
of  limitation  was  that  the  present  suit  was  not 
one  of  the  class  contemplated  by  $  43  of  Act  XV. 
of  1873,  inasmuch  as  the  plaint  did  not  ask  tor 
damages  or  any  relief  of  a  pecuniary  character, 
and  therefore  the  limitation  provided  by  that 
section  did  not  apply  to  the  suit.  The  proper 
limitation  applicable  to  the  suit  was  6  years  as 
provided  by  Art  120,  Sched.  II.  of  Act  XV.  of 
1877.  Manni  Kdusandhan  v.  Crooke  (I.  L.  R.  2 
All.  296),  Municipal  Committee  of  Moreulabad  v. 
OttUri  Singh  (I.  L.  R.  i  All.  269),  and  Chunder 
Sikhur  Bundopadhya  v.  Obhoy  Churn  Bagchi  (I. 
L.  R.  6  Cal.  8;  followed. 

/Tf/f/,  also,  that  the  suit  was  not  open  to  objec- 
tion on  the  score  of  want  of  privity  between 
the  plaintiffs  and  their  lessee.  The  contention, 
therefore,  that  the  plaintiffs  had  no  cause  of 
action  because  the  particular  application  rejected 
by  the  Municipality  was  the  individual  applica- 
tion of  the  lessee,  could  not  be  sustained.  The 
lessee's  application  and  the  plaintiffs'  in  fact  form- 
ed but  one  case  submitted  to  the  Municipality, 
and  the  plaintiffs'  application  should  not  have 
been  rejected  on  the  score  of  its  alleged  infor- 
mality in  having  been  sent  by  post,  there  being 
nothing  in  the  Municipal  rules  prohibiting  the 
sending  it  by  post. 

Held,  by  Duthoit,  J.  —That  the  suit  was 
governed  by  $  43  of  Act  XV.  of  1873,  and  was 
barred.  Birjmohan  Singh  v.  Collector  or 
Allahabad I.  L.  Bep.  4  AIL  102, 1881. 

The  decision  of  Stuart,  C.J.,  was  affirmed 
by  the  Full  Bench  on   appeal...  .  I.  L.  Bep.  4 

All.  839. 
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X6. Application  for  Removal  of  Ob- 
struction to  Execution  of  Decree-^ Act  XV.  of 
1877,  Sched,  ILy  Art,  167.]  Where  a  warrant  for 
possession  of  land  in  execution  of  a  decree  was 
not  executed  owing  to  the  resistance  of  the 
judgment-debtors  in  September  1880,  and  no 
CQpiiplaint  was  made  under  S  3^^  o^  ^^  Civil 
Procedure  Code,  Act  X.  of  1877,  but  a  fresh 
warrant  for  possession  was  applied  for  and 
^ven  to  the  decree-holders,  and  resistance  was 
ag^n  made  in  January  1881 : — 

^^d^  that  a  complaint  by  the  decree-holders 
as  to  the  second  obstruction  made  within  30 
days  of  it  was  not  barred  by  Art.  167,  Sched. 
II,  of  Act  XV.  of  1877.  Ramsekara  Pillai  h, 
Dharmaraya  Goundan  ..I.  L.  Kep.  5  Mad. 
113,  1881.     Twner,  C.  J.,  and  Af.  Ayyar,  J. 

17. Application  for  Certificate  of  Sale 

—  Act  XV.  of  1877,  -StA^^.  //.,  Art.  178  — 
MinUterial  Act.']  Article  1 78  of  Sched.  II.  of 
Act  XV.  of  1877  does  not  apply  to  applications 
for  certificates  of  sale.  Re  Khaja  Pathanji  (I. 
L,  R.  S  Bom.  202)  dissented  from.  The  pro- 
visions of  the  Limitation  Act  XV.  of  1877  ^^  "o^ 
apply  to  applications  to  a  Court  to  do  what  it  has 
qo  discretion  to  refuse,  nor  to  applications  for  the 
exercise  of  functions  of  a  ministerial  character. 
Kylasa  Goundan  v.  Ramasami  Ayyan  (I.  L.  R. 
^  Mad.  172)  approved  and  followed.  Vithal 
Janardhan  a  Vithojirav  Putlajirav...L  L. 
Bep.  6  Bom.  586,  1882.    Sargent,  C.}.,  and 

ifelvill,  JCemiall,  and  West,  J  J.,  concurring. 
See  Krishnaji  v.  Ganesh...L  L.  Bep. 
6  Bom.  139. 
Under  Mortgage.  3. 

18. Application  for  Certificate  of  Sale.'] 

The  provisions  of  the  Limitation  Act  XV.  of 
1877  relating  to  applications  must  be  held  to 
apply  to  applications  for  the  exercise,  by  the 
authority  to  whom  the  application  is  addressed, 
of  powers  which  it  would  not  be  bound  to 
exercise  without  such  application,  and  not  to 
applications  to  the  Court  to  do  what  it  has  no 
discretion  to  refuse,  nor  to  applications  for  the 
exercise  of  functions  of  a  ministerial  character. 
Those  provisions  therefore  do  not  extend  to 
an  application  for  a  certificate  of  sale  by  a 
purchaser  at  an  execution  sale.  Kylasa  Goun- 
dan V.  Ramasami  Ayyan.. .L  L.  Rep.  4  Mad. 
172,  1881.     Turner,  C.J.,  and  Kindersley,  J. 

19.   Application    to    Recover    Court 

Fees— Act  X.  of  1^77,  j  411  ^Crown  how  far  Bound 
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by  Statutes — Prerogative.]  The  Government  is 
notentitledtoany  exemption  from  the  provisions 
of  the  Limitation  Act,  XV.  of  1877,  relating  to 
applications.  If  the  maxim  that  the  Crown  is 
not  bound  by  the  provisions  of  any  Act  unless 
they  are  expressly  declared  binding  on  the 
Crown,  is  applicable  to  India,  then  it  may  be 
inferred  from  the  circumstance  that  Act  XV.  of 
1877  contains  provisions  prescribing  a  limitation 
to  the  Government  for  the  institution  of  suits  and 
presentation  of  criminal  appeals,  that  the 
Legislature  contemplated  that  the  Crown  should 
be  subject  to  the  provisions  of  the  Act,  and  should 
enjoy  a  privilege  to  the  extent  expressed  and 
no  further. 

An  application,  therefore,  by  Crovernment 
under  $  411  of  the  Civil  Procedure  Code,  Act  X. 
of  1877,  to  recover  the  amount  of  Court  fees  from 
the  party  ordered  by  the  decree  to  pay  them  is 
subject  to  the  provisions  of  Art.  178,  Sched.  11. 
of  Act  XV.  of  1877.  Appaya  V,  The  Collector 
OF  V1ZAGAPATAM....I.  L.  Bep.  4  Mad.  155, 
1881.     Turner,  C.J.,  and  M.  Ayyar,  J. 

19a. Crown  when  Barred — Court  Fees, 

Application  for— Act  VIII.  of  1859,  $  309— i4r/ 
IX.  of  1871,  Sched  II.,  Art.  167,  CI.  4.]  The  right 
of  Government  to  recover  Court  fees  under 
$  309  of  Act  VIII.  of  1859,  was  under  Act  IX.  of 
1871,  subject  to  the  same  period  of  limitation  as 
the  right  of  a  subject  to  enforce  a  decree  or 
order  would  be. 

The  application  to  enforce  or  keep  in  force  a 
decree  mentioned  in  CI.  4  of  Art.  167  of  Sched. 
II.  of  that  Act,  which  gives  a  fresh  starting- 
point,  is  an  application  by  the  party  himself 
seeking  execution,  or  by  a  party  in  the  same 
interest  as  he  who  presently  seeks  the  enforce- 
ment of  the  decree,  and  not  an  application  by  a 
party  whose  interest  under  the  decree  is  totally 
unconnected  with  that  of  the  person  seeking  pre- 
sent enforcement.  Vennubai  v.  The  Collector 
OF  NASIK...L  L.  Bep,  7  Bom.  552,  Note, 
1877.     Westropp,  C  J.,  and  Melvill,  J. 

20. Application    to   Amend  Decree  — 

Act  X.  ^/i877,  f  206  —  Act  XV.  of  1877,  Sched, 
II.,  Art.  178.]  An  application  under  §  206  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  to 
amend  a  decree  found  to  be  at  variance  with 
the  judgment,  is  governed  by  Art,  178  of  Sched. 
II.  of  Act  XV.  of  1877,  a"<I  subject  to  the  limi- 
tation of  three  years.    Gaya    Prasad  v.  Sikri 

Prasad I.  L.  Bep.  4  All.  23,  1881. 

Straight  and  Duthoit,  J  J. 
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21. Act  XV.  of  1877,  Sc^^-  -'^M  ^^' 

132  —  Mortgage,  Suit  for  Money -Decree  on.'] 
Article  132  of  Sched.  II.,  Act  XV.  of  1877,  is 
applicable  to  a  suit  by  a  mortgagee  to  obtain  a 
mere  money-decree ;  such  a  suit,  therefore,  is  in 
time  if  brought  within  twelve  years  from  the 
time  the  money  sued  for  became  due.  Pestonji 
Bezonji  v,  Abdool  Rahiman  (I.  L.  R.  5  Bom. 
463)  overruled.  Lallubhai  «.  Naran...I.  Ii. 
Bep.  6  Bom.  719,  1882.    F.  B. 

21a.  Suit  for  Mortgage-Money  —  Act 

XV,  of  iS'jT,  Sched.  II.,  Art.  132.]  Article  132 
of  Sched.  II.  of  Act  XV.  of  1877,  does  not 
apply  to  a  suit  to  enforce  a  mortgage  as  against 
the  person  of  the  mortgagor.  Lallubhai  v.  Naran 
/I.  L.  R.  6  Bom.  719)  dissented  from.     Raghu- 

BAR  Daval  9.    Lachmin  Shankar I.  L. 

Bep.  SAIL   461,  1888.    Straight  smd  Brod- 

hurst,  JJ. 

22. Act  XV.  of  1877,  i  20  —  Part  Pay- 
ment— Execution  of  Decree."]  A  sum  realized  in 
execution  of  a  decree  cannot  be  considered  a 
part-payment  within  the  meaning  of  $  20  of  the 
Limitation  Act,  XV.  of  1877,  so  as  to  give  a 
new   period   of   limitation.    Ramchandra  Ga- 

NESH  V.  Devba I.  L.  Rep.  6  Bom.  628, 

1882.     Kemball  and  Pinhey,  JJ. 

23. Trusts  Constructive    Trust ^Pos. 

session  by  Court  of  Wards,  Effect  of — Confiscation 
of  Impartible  Zemindari  for  Rebellion  of  Zemin- 
dar, Effect  of,  on  Rights  of  Co- Parceners.]  In 
1828  the  then  zemindar  of  Palkonda  died, 
leaving  three  minor  sons,  viz.,  Kurmarazu,  the 
plaintiff,  and  Niladri,  and  eight  widows. 

While  a  dispute  as  to  the  succession  was 
still  unsettled,  the  Court  of  Wards  authorised 
the  Collector  as  their  agent  to  take  charge  of 
the  estate,  but  subsequently,  on  the  representa- 
tion of  the  Collector,  Kurmarazu,  who  was  still  a 
minor,  was  recognized  by  Government  as  zemin- 
dar. In  1832  Kurmarazu  was  convicted  of 
rebellion,  under  Madras  Regulation  VII.  of  1808, 
and  sentenced  to  death,  a  sentence  afterwards 
commuted  to  imprisonment  for  life,  and  died 
at  Gooty  in  1834.  In  1835  the  Government 
declared  the  zemindari  to  be  forfeited  abso- 
lutely and  unconditionally,  and  from  that  date 
the  estate  was  held  by  the  Government  as  part 
of  the  public  domain,  and  the  profits  were 
treated  as  public  revenue.  It  being  deemed 
necessary  for  the  peace  of  the  country,  to 
remove  to  a  distance  all  the  members  of  the  late 
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zemindar  family,  the  plaintiff,  among  others,  was 
after  Kurmarazu's  trial  ordered  to  reside  in  the 
fort  at  Vellore,  where  he  continued  to  reside  till 
1869.  In  a  suit  brought  by  the  plaintiff  in  1879 
against  the  Government,  for  possession  of  the 
zemindari  and  an  account  of  the  rents  and  pro- 
fits from  the  date  of  his  father's  death,  alleging 
that  Kurmarazu  was  illegitimate,  and  had  been 
wrongly  recognized  by  the  Government,  and  that 
the  conviction  of  Kurmarazu  did  not  authorize 
and  justify  a  confiscation  of  the  zemindari  so 
as  to  affect  the  plaintiff's  rights,  and  that  the 
Government  were  trustees  for  the  plaintiff: — 

Held,  that  the  suit  was  barred  by  limitation. 

Whether  or  not  the  conviction  of  the  recognized 
zemindar,  Kurmarazu,  authorized  the  confisca- 
tion of  the  rights  of  the  other  members  of  the 
family  might  be  doubted.  Assuming  that  Kur- 
marazu's  right  to  the  succession  had  been  esta- 
blished, if  the  zemindari  was  the  impartible  in- 
heritance of  the  family,  and  by  reason  of 
its  impartibility  could  be  directly  enjoyed  by 
one  member  only  at  a  time,  the  whole  interest 
in  the  estate  would  not  have  been  vested  in 
Kurmarazu  ;  for,  in  virtue  of  their  co-parcenary, 
the  other  members  of  the  family  enjoyed  re- 
spectively a  present  right  of  maintenance,  and 
a  reversionary  right  to  possession  in  succes- 
sion on  the  cessation  of  the  interest  of  the  im- 
mediate predecessor  without  leaving  issue  capable 
of  inheriting,  and  had  proceedings  been  taken  in 
time,  it  would  have  been  open  to  question  whe- 
ther, and  to  what  extent,  the  confiscation  of  the 
interests  of  Kurmarazu  operated  to  deprive  his 
brothers  of  their  rights. 

But  the  plaintiff  had  allowed  the  time  to  go 
by  in  which  he  would  have  been  entitled  to  con- 
test both  the  right  of  Kurmarazu  to  the  succes- 
sion, and  the  effect  of  the  confiscation.  The 
orders  of  Government  which  detained  the 
plaintiff  at  Vellore  did  not  deprive  him  of  the 
power  of  instituting  proceedings  to  assert  his 
claims,  and  the  Government,  if  it  acquired  no 
indisputable  title  by  the  confiscation  of  the 
zemindari,  had  acquired  a  title  by  prescription, 
unless  it  could  be  established  that  the  Govern- 
ment was  in  fact  a  trustee  for  the  plaintiff,  or 
that  obligations  analogous  to  those  of  a  trustee 
were  contracted  by  it  in  favour  of  the  plaintiff. 

But  the  possession  by  the  Court  of  Wards 
did  not  constitute  the  Government  a  trustee. 
The  Court  of  Wards  exercises  in  certain  cases 
the  office  of  an   Official  Trustee,  and  though 
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Madras  Regulation  V.  of  1804  requires  that  a 
full  statement  of  the  circum.stances  should  be 
forwarded  to  the  Government  and  its  sanc- 
tion obtained,  before  the  Board  of  Revenue 
is  authorized  to  exercise  its  powers  as  a 
Court  of  Wards,  the  Government,  by  according 
such  sanction,  is  no  more  constituted  a  trustee 
than  the  High  Court,  when,  under  $  lO,  Act 
XVII.  of  1864,  it  appoints  the  Official  Trustee 
to  be  a  trustee. 

The  possession  of  the  Court  of  Wards  ceased, 
at  all  events,  when  the  Government  entered  into 
possession  in  virtue  of  the  confiscation;  and 
assuming  that  its  action  was  not  justifiable, 
and  that  then,  or  from  the  death  of  Kurmarazu, 
the  plaintiff  was  entiled  to  possession,  this  un- 
lawful assumption  of,  or  continuance  in,  posses- 
sion did  not  impose  on  the  Government  the 
obligation  of  a  trustee  for  the  plaintiff. 

It  is  not  every  unlawful  entry  on,  or  continu- 
ance in,  possession  that  creates  a  constructive 
trust.  The  wrongful  invasion  or  continuance  in 
possession  of  a  stranger,  whether  with  or  without 
knowledge  of  the  infirmity  of  his  title,  will  not 
make  the  wrong-doer  a  constructive  trustee 
unless  he  has  been  admitted  into  possession  by 
a  trustee  so  as  to  be  affected  by  notice  of  the 

trust.      ViZIARAMARAZU    ViRABAHU    NaRENDRA 

Rau  Bahadur    v.    The  Secretary  of  State 

FOR  India  in  Council I.  L.  Bep.  5  Mad. 

91,  1882.    F.  B. 

24. Trust  —Express  Trusts  Act  XV. 

of  1877,  $  10.]  Section  10  of  Act  XV.  of  1877 
refers  to  express  trusts,  and  to  make  a  person  an 
express  trustee  within  the  meaning  of  that  sec- 
tion, it  must  appear  either  from  express  words, 
or  from  the  facts  that  the  rightful  owner  has 
entrusted  the  property  to  the  person  for  the  dis- 
charge of  a  particular  obligation. 

In  181 3,  A,i  being  unable  to  pay  the  Govern- 
ment revenue  due  on  his  land,  abandoned  his 
village.  In  1838,  B.,  who  had  paid  the  revenue 
due  by  A.,  and  had  obtained  possession  of  the 
land  from  Government,  attested  a  village  paper 
in  which  it  was  recorded  that  if  A.  returned  and 
reimbursed  him,  he  should  be  entitled  to  his  land. 
The  village  administration-paper  also  contained 
a  statement  that  absent  co-sharers  might 
recover  their  shares  on  payment  of  the  arrears 
of  the  Government  revenue  due  by  them. 
Sixty  years  after  A.  abandoned  the  village,  the 
plaintiff   as  his   legal   representative   sued   the 
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defendant,  the  representative  of  B,,  to  recover 
A.'s  share : — 

Held^   that  no  express  trust  was  established, 

and  the  suit  was  therefore  barred.     Bark  at  tr. 

DAULUT...I.    L.   Bep.    4    All.    187,    1882. 

Oldfield  and  Tyrrell,  JJ. 

24a. Express  Trust— Act  XV.  of  1877, 

5  la]  A  suit  against  trustees  for  the  purpose 
of  chargring  certain  property  with  the  trusts 
declared  by  the  author  of  the  trust  in  respect  of 
that  property,  and  for  an  account,  is  a  suit  to 
follow  property,  and  as  such,  is  not  barred  by 
any  lapse  of  time.  Saroda  Persad  Chattopadhya 
V.  Brojonatk  Bhuttacharjee.  (I.  L.  R.  5  Cal.  910 ; 

6  Cal.  Rep.  19S)  observed  upon.  Hurro  Coo- 
MAREE  DossEE  V.  TariniChurn  Bysack  ..  L  L. 

Bep.  8  Cal.  766, 1882.    Wilson,  J. 

24b. Express  Trust— Act  XV.  of  1877, 

S  19,  Sched.  II.,  Art.  i2Z''Accounts— Will— Void 
Gift — Income,  Gift  of,  when  Gift  of  Corpus  — 
Trusts  of  Will,  Suit  to  Administer — Adverse  Pos- 
session."] A  Hindu  testator  died  in  1863,  having 
made  a  will  in  1861,  containing  the  following 
dispositions  of  his  property: — 

First,  as  to  the  Muddunpore  estate,  Rs.  1,500, 
the  balance  of  the  income  after  providing  for 
certain  other  purposes  was  set  apart  for — (i) 
the  service  of  the  deity  Gobindji,  (2)  the  feed- 
ing of  mendicants  and  travellers,  (3)  Durgat- 
shab  and  Dole  Jatra,  (4)  repairs  of  the  road  in 
front  of  the  testator's  house,  (5)  repair  of  the 
outer-house,  dalan,  &c.,  (6)  daily  and  occa- 
sional rites  and  ceremonies,  and  (7)  alms  and 
other  necessary  acts,  and  the  will  provided  that 
"my  heirs  shall  have  no  right  to  the  same. 
Besides  the  above  property,  the  second  property, 
Mouza  Hadul,  acquired  by  me  fetches  an  annual 
profit  of  Rs.  3,150.  I  allot  all  these  properties 
for  the  maintenance  of  my  family.  None  of  my 
heirs  shall  be  entitled  at  any  time  to  get  any 
partition  of  the  said  properties  effected,  nor  shall 
be  competent  to  transfer  the  same.  Out  of  the 
income  thereof  Rs.  3,150,  I  do  sanction  Rs.  500 
a  year  for  the  construction  of  the  embank- 
ments of  Hadul,  for  the  payment  of  the  salaries 
of  gomasta,  paik  bildar  and  other  agents,  and 
for  the  repair,  &c.,  of  the  cutcheri-house." 
The  balance  was  to  be  "  apportioned  among 
the  members  of  my  family  by  way  of  annual 
allowances  in  the  amounts  specified  below,'* 
i.e,,  to  the  three  sons  of  a  deceased  son  of  the 
testator,  and  their  heirs  an  allowance  of  Rs.  366 
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each,  to  the  testator's  younger  son  Rs.  l,loo,  to 
the  testator's  younger  daughter,  N,,  and  her 
son  a  yearly  allowance  of  Rs.  300,  and  the 
will  provided  that  in  case  the  income  of  the 
estate  should  in  any  year  fall  short,  there  should 
be  a  proportionate  abatement  in  the  respective 
allowances,  but  made  no  provision  for  the  event 
of  the  income  increasing.  The  testator  then 
appointed  his  son  G.  manager,  at  a  remunera- 
tion of  Rs.  300  a  year,  one  moiety  thereof  to 
be  paid  out  of  Muddunpore  and  the  other  from 
Hadul,  and  he  directed  a  sum  of  Rs.  3,000  to 
be  invested  and  kept  as  a  reserve  fund  to  pay 
Government  revenue  in  seasons  of  scarcity  and 
short-rents,  and  directed  that  this  sum  should 
never  be  divided  among  his  heirs.  A  sum  of 
Rs.  4,900  was  directed  to  be  invested  and  held 
in  trust  by  the  manager  to  pay  the  interest 
thereof  in  moieties  to  certain  persons.  More 
than  12  years  after  the  testator's  death,  the 
plaintiff,  adaughter  of  one  of  the  testator's  grand- 
sons abovementioned,  brought  a  suit  impugning 
the  validity  of  the  dispositions  of  the  will,  and 
asking  for  a  declaration  of  the  rights  of  the 
parties,  and  for  a  partition,  and,  as  against  G., 
for  an  account : — 

Hfld,  1st— That  the  plaintiff  was  not  entitled 
to  the  benefit  of  $  10  of  the  Limitation  Act  XV 
of  1877,  in  respect  of  any  general  trust  for 
management ;  she  was  not  seeking  to  enforce  any 
general  trust  in  accordance  with,  and  in  pursu- 
ance  of  the  directions  contained  in  the  will, 
but  was  impeaching  the  dispositions  as  invalid. 

2nd— That  as  to  the  Hadul  estate,  the  effect 
of  the  will  was  to  give  a  share  of  the  rents  and 
profits  to  each  of  the  persons  named,  which,  under 
the  circumstances  of  the  case,  must  be  held  to 
include  a  share  in  the  corpus  of  the  estate,  and 
as  to  this  share  the  plaintiff's  claim  was  not 
barred  by  limitation  inasmuch  as  G.  had  been 
paying  the  annual  allowance  to  the  plaintiff's 
father  within  12  years  before  the  suit. 

3rd — In  respect  of  the  Muddunpore  estate, 
that  property  had,  in  respect  of  the  objects  3 
to  6  above  set  out,  been  vested  in  C  in  trust 
for  specific  purposes  within  the  meaning  of 
$  10  of  Act  XV.  of  1877,  and  that  the  plaintiff 
had  a  right  to  ask  that  those  purposes  should 
be  effectually  performed  out  of  the  income  of 
the  estate,  but  that  her  claim  to  share  in  Mud- 
dunpore as  one  of  the  heirs  of  the  testator  was 
barred  by  limitation  under  Art.  123,  Sched.  II., 
Act  XV.  of  1877. 
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4th — That  the  plaintiff's  claim  to  the  share  in 
Hadul  given  to  the  children  of  N,  was  barred 
by  limitation,  as  the  possession  of  G,  as  trustee 
for  them  must  be  held  to  be  adverse  to  the 
plaintiff  from  the  date  of  the  testator's  death. 

5th  —  That  the  claim  in  respect  of  the  Rs. 
3,000  set  apart  as  a  reserve  fund  by  an  invalid 
bequest,  was  barred  by  Art.  123,  Sched.  II., 
Act  XV.  of  1877. 

6th — That  though  there  was  no  specific  be- 
quest of  the  corpus  of  the  sum  of  Rs.  4,900,  the 
bequest  of  the  interest  must  be  taken  to  carry 
with  it  the  right  to  the  corpus,  and  the  plaintiff 
was  therefore  entitled  to  a  life  interest  in  one- 
third  thereof. 

7th  — That  the  plaintiff  was  entitled  to  an 
account  in  respect  of  the  HaJul  property  for  six 
years  only  preceding  the  institution  of  the  suit. 
Hebiangini  Dasi  V,  NobinChand Ghosb...!.  L. 
Bep.  8  Cal.  788,  1882 ;  11  Cal.  Bep.  870. 
McDonnell  and  Field,  JJ. 

24c. Express  Trust— Act  IX.  of  1871, 

$  10,  Sched  IL,  Arts.  1 18,  123,  14$— Control  or 
Management  of  Religious  Endofoment,  Suit  to 
Obtain.']  Section  10  of  Act  IX.of  1871  appliesto 
cases  where  the  property  in  suit  is  being  used 
for  some  purpose  other  than  the  proper  purpose 
of  the  trusts  in  question,  not  to  a  case  where 
the  defendant  admits  that  he  is  a  trustee,  and 
there  is  no  evidence  of  any  misappropriation  by 
him,  but  the  plaintiff  claims  only  a  personal 
right  to  manage  or  control  the  endowment. 

Such  a  suit,  if  it  does  not  fall  within  Arts. 
123  or  145  of  Sched.  II.  of  Act  IX.  of  1871, 
would  fall  under  Art  118,  and  be  barred  in 
six  years  from  the  date  of  the  cause  of  action. 
Balwant  Rao  Bishwant  Chanda  Chor  v. 
PuRUN  Mal  Chanbe.I.  B.  10  I.  A.  00, 
1888  ;L  li.  Bep.  6A11. 1. 

24 d.  —  Trust  for  Specific  Purpose  —  Act 
XV.  of  1877,  S  10,  Sched.  II.,  Art.  62.]  Where 
a  decree  for  partition  of  family  property  has 
been  made  declaring  the  plaintiff's  right  to 
collect  a  specified  share  of  a  debt  due  to  the 
family,  the  receipt  by  the  defendant  of  the  whole 
debt  from  the  debtor,  without  notice  to  the 
latter  of  the  plaintiff's  claim,  does  not  constitute 
the  defendant  a  trustee  for  a  specific  purpose 
under  S  lO  ol  Act  XV.  of  1877,  but  a  claim  by 
the  plaintiff  to  recover  his  share  of  the  debt  so 
received  from  the  defendant  would  be  governed 
by  Art.  62,  Sched  II.  of  that  Act.    Arunachala 
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PiLLAi  V.  Ramasamya  Pillai...I«  I#.  Bep.  6 
Mad.  409, 1888.    Keman  and  Kindersley,  JJ* 

24e. Trust  for  Specific  Purpose  —  Act 

XV.  of  1877,  5  10  —  Trustee,  Suit  to  Remove,'] 
A  suit  to  remove  the  trustees  or  managers  of 
property  made  debuttur  for  the  benefit  of  an 
idol,  and  to  establish  the  plaintiff's  right  to  be  ap- 
pointed trustee  or  manager  is  a  suit  for  the  pur- 
pose of  following  the  property  in  the  hands 
of  the  trustees  within  the  meaning  of  $  10  of 
Act  XV.  of  1877,  A  trustee  cannot  acquire 
title  to  the  trust  property  by  adverse  possession. 
Sreenath  Boss  v,  Radha  Nath  Boss.. .12 
CaL  Bep.  870, 1888. 

95. To  Suit  by  Reversioner  to  Declare 

Alienation  by  Hindu  Widow  and  Alleged  Adopt- 
ed Son  Invalid,  and  for  Declaration  of  Invalidity 
of  Adoption— Act  IX,  of  1871,  Sched,  IL,  Art. 
129'-Act  XV.  of  1877,  Sc^f^'  ^^'i  ^''^-  "8.] 
The  plaintiff,  claiming  as  reversionary  heir  to 
the  estate  of  the  deceased  husband  of  the  first 
defendant,  sued  for  a  declaration  that  an  alleged 
adoption  of  the  second  defendant  by  the  first 
defendant  18  years  prior  to  the  suit,  and  certain 
alienations  of  land  by  the  first  two  defendants  to 
the  third  defendant  two  years  prior  to  the  suit, 
were  invalid : — 

Heldy  that  though  the  suit  might  be  barred 
as  to  the  plaintiff's  claim  for  a  declaration  of 
the  invalidity  of  the  adoption,  yet  the  question 
to  be  considered  upon  the  Limitation  Act  was 
not,  whether  a  particular  relief  claimed  was 
barred,  but  whether  the  suit  was  barred. 

The  suit  was  substantially  a  suit  to  declare  the 
invalidity  of  the  alienations  so  as  to  enable  the 
plaintiff  to  recover  as  reversioner  on  the  death 
of  the  first  and  second  defendants,  and,  as  ancillary 
to  that  claim,  the  plaintiff  asked  for  a  declaration 
as  to  the  adoption.  The  alienations  having  been 
made  in  1878,  the  plaintiff  had  12  years  from 
that  date  within  which  to  sue,  and  was  conse- 
quently not  barred.  Srinivasa  tr.  Venkata- 
RAMANA  Bhatta...!.  L.  Bop.  5  Mad.  191, 
1889.  Innes  and  M.  Ayyar,  J  J. 
See  Raj  Bahaooor  Singh  v,   Achum- 

BIT  Lal L.  B.  6  I.  A.  110  ; 

6  Gal.  Bep.  19. 

26. Execution  of  Decree — Step  in  Aid 

of—Act  XV.  0/1877,  ■5^^^-  ^^1  ^f^l'  179.  CI.  4.] 
An  application  by  a  judgment-creditor  to  the 
Court  which  passed  the  decree  for  a  certificate 
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that  the  copy  of  the  Revenue  Register  of  th<r 
land  is  necessary,  in  order  to  enable  him  to- 
obtain  such  copy  from  the  Collector's  office,  and 
thereupon  to  execute  the  decree  by  attaching 
the  land,  is  a  step  in  aid  of  execution  within  the 
meaning  of  CI.  4,  Art.  179,  Sched.  II.  of  Act 
XV.  of  1877. 

Per  InneSf  J. — The  right  to  execute  a  decree 
has  been  much  curtailed  by  f  230  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  and  the  pro- 
visions of  the  Limitation  Act  should  be  construed 
as  far  as  possible  so  as  to  prevent  the  defeat  of 
bonAfide  endeavours  to  secure  the  fruits  of  a 
decree  once  obtained.  Any  application  in 
furtherance  of  an  application  to  put  a  decree 
into  execution  may  be  held  to  be  an  application 
to  enforce  the  decree.  Chunder  Coomar  Roy  v 
Bhagobatty  Prosunno  Roy  (I.  L.  Rep.  3  Cal, 
238;  I  Cal.  Rep.  23)  approved.  Kunhi  Ma- 
nan  V.  Sheshagiri  Bhakthan...!.  L.  Bep. 
6  Mad.  141,  1882.    Innes  and  M,  Ayyar,  JJ. 

27. Application  for  Execution  of  Decree 

after  Withdrawal  of  Prior  Application  with 
Leave  to  File  a  Fresh  One— Act  X.  of  1S77,  5$  374, 
64j^Act  XV.  of  1877,  Sched.  II.,  Art.  179,  CI.  4.] 
As  rules  of  limitation  are  rules  of  procedure,  it 
must  be  held  that  the  provisions  of  \  374  of  the 
Civil  Procedure  Code,  Act  X.  of  1877  (which 
provides  that  where  a  suit  is  withdrawn  with 
leave  to  file  a  fresh  suit,  the  plaintiff  in  such 
fresh  suit  shall  be  bound  by  the  law  of  limitation 
as  if  the  first  suit  had  not  been  filed),  is  extend- 
ed, by  \  647,  to  applications,  e.g.,  to  applications 
for  execution  of  decrees.  Clause  4,  Art.  179, 
Sched.  II.  of  Act  XV.'of  1877  must  be  read  sub- 
ject to  the  rules  contained  in  ($  374  and  647  of 
the  Civil  Procedure  Code. 

Where,  therefore,  an  application  for  execution 
of  a  decree  is  withdrawn  with  permission  to  file 
a  fresh  application,  the  question  whether  or  not 
such  fresh  application,  when  made,  is  barred  by 
limitation,  must  be  determined  as  if  the  prior 
application  had  never  been  made.  Pirjadb  v. 
P1RJADE...I.  L.  Bep.  6  Bom.  681.    Melvill 

and  Pinhey,  JJ. 

28. Execution  of  Decree — Step  in  Aid 

of— Application  for  Postponement  of  Sale  Signed 
by  Judgment  Debtor— Act  XV.  of  1877,  Sched. 
II.,  Art.  179.]  An  application  signed  by  the 
judgment-debtor  as  well  as  by  the  judgment- 
creditor  for  the  postponement  of  an  execution 
sale,  on  the  ground  that  the  judgment-debtor 
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had  paid  a  certain  sum  to  the  judgment-creditor 
and  that  the  latter  had  granted  time  to  the  judg- 
tnent-debtor  to  pay  the  balance,  is  a  "  step  in 
aid  of  execution'*  within  the  meaning  of  Art.  179, 
Sched.  IK,  Act  XV.  of  1877,  ^md  will  save  an 
application  for  execution  made  within  three  years 
from  the  date  of  such  application.  Chan^kam  v. 
Mukha  (I.  L.  R.  3  All.  320)  followed.  Silla  Di.n 
tr.  Sheo  PRA8AD...L  L.  B«p.  4  AIL  60,1881. 
Straight  and  Tyrrell,  JJ. 

29. Execution  of  Decree— Application 

in  Accordance  vith  Law^Step  in  Aid  of  Execu- 
tion—Act XV.  of  1877,  Sched.  11^  Art.  179— 
Application  for  Order  to  Collector  to  Amend  Reve- 
nue Records  in  Accordance  with  Decree?^  An 
application  by  the  holders  of  a  decree  directing 
them  to  be  maintained  in  possession  of  a  certain 
share  of  a  village  by  cancelment  of  the  order  of 
the  Settlement  Officer  directing  the  entry  of  the 
judgment-debtor's  name  in  respect  of  such  share 
in  the  revenue  registers,  for  an  order  to  the 
Collector,  directing  the  amendment  of  the  set- 
tlement records  by  the  substitution  of  their  names 
for  that  of  the  judgment-debtor,  is  not  an  appli- 
cation in  accordance  with  law,  or  a  step  in  aid 
of  execution,  within  the  meaning  of  Art.  179, 
Sched.  11.  of  Act  XV.  of  1877,  so  as  to  keep  the 
decree  in  force.  Muhammad  Umar  v.  Kamila 
B1BI...X.  L.  Bep.  4  AIL  34,  188L    Straight 

and  Duthoit,  ]]- 

30. Execution  of  Decree  —  Joint  De- 
cree— Application  for  Partial  Execution  by  One 
of  Several  Joint  Decree -holder s,'\  The  Civil 
Procedure  Code,  Act  X.  of  1877,  does  not  allow 
one  of  several  decree-holders  to  apply  for  the 
partial  execution  of  a  joint  decree  ;  but  where 
one  of  several  such  decree-holders  has  applied 
for  the  execution  of  the  decree  in  respect  of  so 
much  of  the  relief  granted  to  all  as  he  considers 
appertains  to  himself  individually,  such  an  ap- 
plication would  keep  alive  the  right  to  execute 
the    decree.     Ponnampilath     Parapravan  v. 

PONNAMPILATH      ParAPRAVAN...!.     I«.   Kop.   8 

Had.  79, 1880.     Turner,  C.J.,  and  M.  Ayyar,  J. 

31. Joint    Decree  —  Application    for 

Partial  Execution— Act  XV.  of  1877,  Sched,  II., 
^^^'  '79  ]  A  decree  passed  jointly  in  favour  of 
more  persons  than  one  can  only  be  legally 
executed  as  a  whole  for  the  benefit  of  all  the 
decree-holders,  and  not  partially  to  the  extent 
of  the  interest  of  each  individual  decree-holder. 

Separate   applications  therefore,  by  each    of 
several  joint  decree-holders,  for  execution    of 
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the  decree  to  the  extent  of  his  share,  are  not 
applications  made  in  accordance  with  law,  and 
will  not  be  sufficient  to  keep  the  decree  in  force. 

And  the  defect  will  not  be  cured  by  a  subse- 
quent amended  application  for  execution  of  the 
decree  as  a  whole,  made  after  the  expiration  of 
the  period  of  limitation.  CoLLECTpROF  Shah]  a- 
HA.MPUR  r.  SuRjAN  S1NCH...L  L.  Sep.  4  All. 
72,  188L     Straight  and  TyrreU,  JJ. 

81a. Execution  of  Decree — Joint  Dt- 

cree^Act  XV.  of  1877,  Sched,  IL,  AH.  179.]  A 
consent  decree  for  partition  made  between 
three  parties  contained  a  provision  that  if  the 
plaintiff  should  not  have  the  property  partitioned 
within  two  months  from  the  date  thereof,  any 
one  of  the  other  parties  to  the  suit  might  obtain 
partition  by  executing  the  decree.  One  of  the 
parties  sued  out  execution  and  obtained  parti- 
tion  and  possession  of  his  own  share.  More 
than  three  years  after  the  date  of  the  decree,  but 
less  than  three  years  from  the  date  of  the  applica- 
tion last  mentioned,  another  of  the  parties 
applied  for  partition  under  the  decree  :— 

Held,  that  the  proper  view  to  be  taken  of 
the  decree  was  that  it  was  a  joint  decree,  within 
the  meaning  of  the  second  part  of  the  explana- 
tion to  Art.  179,  Sched.  H.  of  Act  XV.  of  1877. 
and  that  the  application  was  not  barred.  Mohun 
Chunder    Kurmokar  9.    MoHESH   Chunder 

KuRMOKAR I.  L.  Bep.  9  CaL  668,  1883. 

Cunningham  and  Maclean  ^  J  J. 

82. Execution   of  Decree  for   Afesnt 

Profits — Wasilat — Step  in  Aid  of  Execution — Act 
XV.  of  1 877,  Sched.  II.,  A  rt.  1 79,  CI.  4-]  Where 
a  decree  is  one  for  possession  with  mesne  pro- 
fits  from  the  date  of  dispossession  to  the  date  of 
the  suit,  an  application  for  mesne  profits,  if  not 
made  within  three  years  from  the  date  of  the  first 
application  for  execution,  is  barred.  Bunsee 
Singh  V.  Mirea  NuzufAli  Beg  (22  W.  R.  328) 
distinguished. 

An  application  by  a  judgment-creditor  to 
take  out  of  Court  money  deposited  by  the 
judgment-debtor  in  part  satisfaction  of  the 
decree,  is  not  an  application  to  the  Court  to 
take  a  **  step  in  aid  of  execution  "  within  the 
meaning  of  CI.  4,  Art.  179,  Sched  IL  of  Act 
XV.  of  1877.    Hem  Chunder  Chowdhry    tf. 

Brojo  Soondury  Debee I.  L.  Bep.  8  CaL 

89,  1881;  10   Gal.   Bep.   272.     Morris   and 

Tottenham,  J  J. 
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88. Execution  of  Decree — Step  in  Aid 

of— Act  XV,  of  1877,  Sched.  11.,  Art,  179,  C  4-1 
An  application  to  the  G^urt  to  which  a  decree 
has  been  transferred  for  execution,  to  return 
the  decree  to  the  Court  which  passed  it,  for 
further  execution,  is  a  step  in  aid  of  execution 
within  the  meaning  of  CI.  4,  Art.  179,  Sched. 
II.,  Act  XV.  of  1877.  Krishnayyar  v,  Venkay- 
YAR...L  L.  Bep.  6  Mad.  81,  1882.  Turner, 
C.J.,  and  Kindersley^  J. 

34. Execution   of  Decree  ^- Appeal  by 

One  of  several  Defendants -^  Act  XV,  of  1877, 
Sched,  II.,  Art,  1 79.]  Where  one  only  of  several 
defendants  appeals  against  a  decree  passed 
against  them  all,  but  on  grounds  not  common 
to  himself  and  his  co-defendants,  limitation  for 
execution  of  the  decree  as  against  those  defen- 
dants who  did  not  appeal,  will  still  run  from  the 
date  of  the  original  decree.    Saugram  Singh  v. 

BujARAT  Singh... I.  L.  Bep.  4  All.  36, 
1881.     Straight  and  TyrreU,  JJ. 

85. Execution  of  Decree  —  Appeal  by 

Some  Defendants  only --Amendment  of  Decree — 
Review^  Act  IX.  oflSji,  Sched.  II.,  Art,  157 — 
Interest  on  Mesne  Profits  not  Awarded  by 
Decree.']  In  1864  the  plaintiff  obtained  a  decree 
in  a  District  Court,  against  several  defendants, 
including  B.,  for  possession  of  certain  property 
and  mesne  profits.  All  the  defendants  except 
B.  appealed,  and  the  Sudder  Court  reversed 
the  decree,  but  on  the  17th  March  1869,  in  an 
appeal  by  the  plaintiff  to  which  B.  was  not  made 
a  party,  the  Judicial  Committee  of  the  Privy 
Council  reversed  the  decree  of  the  Sudder 
Court,  and  restored  that  of  the  District  Court. 
On  the  9th  October  1870,  the  plaintiff  applied 
for  execution  against  all  the  defendants,  and 
the  decree  was  under  execution  until  July  1872. 
On  the  9th  October  1874,  the  plaintiff  applied 
for  amendment  of  the  decree  in  respect  of  that 
part  thereof  which  dealt  with  the  mesne  profits, 
and  which  had  been  held,  during  the  execu- 
tion proceedings,  to  be  incapable  of  execution, 
and  made  B,  a  party  to  the  proceeding.  On 
the  1 6th  July  1876,  the  decree  was  amended 
accordingly ;  and  the  plaintiff  now  applied  for 
its  execution  as  against  all  the  defendants  :— 

Heldy  that  though  B.  was  not  a  party  to 
the  appeal  to  the  Sudder  and  Her  Majesty  in 
Council,  yet  the  original  decree  of  the  District 
Judge,  which  was  ultimately  restored  by  the 
order  of  Her  Majesty  in  Council  and  amended 
by  the  Court  that  passed  it,  was  a  valid  decree 
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against  him,  and  capable  of  execution.  The  ap- 
plication of  the  9th  October  1869  was  within 
time  from  the  date  of  the  decision  of  Her  Majesty 
in  Council  on  appeal.  The  proceedings  under  the 
application  to  amend  the  decree  in  1874,  were 
substantially  in  the  nature  of  a  review  of  judg- 
ment, and  would,  under  Art.  167,  Sched.  II.  of 
Act  IX.  of  1871,  at  the  time  in  force,  give  a 
period  from  which  limitation  would  run  in 
respect  of  the  subsequent  application  for 
execution,  which  was,  therefore,  within  time. 
In  execution  of  the  decree  the  High  Court  could 
not  go  behind  the  proceedings  in  review  so  as 
to  question  their  validity. 

Heldf  also,  that  as  the  decree  was  silent  as  to 

interest  on   mesne  profits,   such    interest  could 

not  be  given  in  execution.     Kishen  Sahai  v. 

Collector  of  Allahabad... I.  L.  Bep.  4  All. 

137, 1881.     Oldfield  and  Duthoit,  JJ. 

86.  —  Execution  of  Decree  where  there 
has  been  an  Appeal— Act  XV.  of  1877,  Sched, 
II.,  Art.  179,  d.  2.]  The  appeal  referred  to  in 
Art.  179,  CI.  2,  Sched.  II.  of  Act  XV.  of  1877, 
is  not  an  appeal  from  the  original  decree  only, 
but  includes  an  appeal  from  a  decree  passed  on 
review  of  the  original  decree;  so  that  where 
there  has  been  a  review,  and  the.  decree  passed 
thereon  has  been  set  aside  on  appeal,  limitation 
for  execution  of  the  original  decree  will  run 
from  the  date  of  the  decree  of  the  Appellate 
Court,  and  not  from  the  date  of  the  original 
decree.  Sheo  Prasad  v.  Anrudh  Singh  (I.  L. 
R.  2  All,  273)  distinguished.  Narsingh  Sewak 
Singh  17.  Maduo  Das L  L.  Bep.  4  All, 

274, 1882.     OldfUld  and  Brodhurst,  JJ. 

87.  ■  For  Execution   of  Decree  where 

Appeal  made— Act  XV.  of  1877,  Sched.  II.,  Art, 
179,  CI.  2.]  The  meaning  of  CI.  2,  Art.  179, 
Sched.  II.  of  Act  XV.  of  1877,  is,  that  where 
there  has  been  an  appeal,  the  period  of  limita- 
tion is  to  run  from  the  date  when  the  Court  to 
which  that  appeal  has  been  preferred  passes  an 
order  disposing  of  the  appeal.  The  words 
*'  Appellate  Court"  signify  the  Court  or  Courts 
to  which  the  appeal,  mentioned  in  the  article, 
has  been  preferred.  Wazir  Mahton  v,  Luut 
Singh I.  L.  Bep.  9  Cal  100,  1882. 

Afitter  Sind  Maclean,]], 

88.  Respondents  Objections,  Time  for 

Piling— Close  Holiday—Act  X,  of  1877,  $  561.] 
Where  the  time  for  filing  objections  under  $ 
561  of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
expires  during  the  time  when  the  Court  is  closed 
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for  vacation,  it  is  sufficient  if  the  objections  are 

filed  on  the  day  the  Court  re-opens.     Baghelin 

T.MATHURA  PRASAD...L  L.  Bop.  4  All  430, 

1882.     Straight  and  Tyrrell,  JJ. 

S.  C  under  Mortgage.  11. 

89. Respondents  Objections— Act  X. 

^  1877.  S  561— Act  XII.  of  1879,  S  86  —  Con^ 
struction  of  Statute  Relating  to  Procedure— Act 
/.  of  1868,  $  6.]  An  appeal  having  been  fixed 
for  hearing  in  May  1879,  a  memorandum  of 
objections  under  i  521  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  was  filed  by  the  respond- 
ent on  the  i8th  September  1879,  before  the 
actual  hearing,  which  took  place  in  July  1880 : — 
Held,  that  the  memorandum  of  objections, 
under  f  561  of  Act  X.  of  1877,  as  amended  by  f 
86  of  Act  XII.  of  1879,  ought  to  have  been  filed 
not  less  than  7  days  before  the  date  fixed  for 
the  bearing,  and  was  therefore  inadmissible. 
On  an  application  for  review : — 
Held,  by  Maclean,  J.— That  nothing  hav- 
ing been  done  and  no  proceeding  having  been 
commenced  by  the  respondent  up  to  the  31st 
May  1879,  under  the  Civil  Procedure  Code  as  it 
existed  prior  to  that  date,  the  case  was  governed 
by  the  Code  as  amended,  and  the  memorandum 
was  inadmissible. 

By  Mitter,  J,— That  the  appeal,  having  been 
filed  before  the  passing  of  Act  XII.  of  1879, 
was  a  proceeding  within  the  meaning  of  $  6  of 
the  General  Clauses  Act  I.  of  1868,  and  that  the 
amended  Act  did  not  affect  the  memorandum. 
Ram  Gobind  Jugodeb  v,  Denobundhu  Sri 
Chundun  M0HAPATTER...9  Cal.  Rep.  281, 

1881. 
S.  C.  under  Hindu  Law— Alienation 
of  Ancestral  Property.  21. 


39a. •  Respondent's  Objection — Act  XIV, 

of  1882,  $  561— ^c/  XV.  of  1877,  $  5]  A  notice 
of  objection  under  $  561  of  the  Code  of  Civil 
Procedure,  Act  XIV.  of  1882,  must  be  filed  not 
less  than  7  days  before  the  date  fixed  for  the 
hearing  of  the  appeal  in  the  notice  served  on 
the  respondent. 

Section  5  of  Act  XV.  of  1877  does  not  apply 
to  an  objection  under  $  561  of  the  Civil  Proce- 
dure Code.  Degambar  Mozumdar  v.  Kallynath 
Roy  (I.  L.  R.  7  Cal.  654;  9  Cal.  Rep.  265)  fol- 
lowed. Rally  Prosunno  Biswas  v.  Mungala 
PASSEE...L  L.  Rep.  8  CaL  681,1883.  Prin- 
sep  and  GKinealy,  J  J. 
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40. Suit  to  Compel  Registration — Act 

IlL  of  1877,  S  11- Act  XV,  of  1877,  H  5,  6— 
Holiday. 1  Per  Cunningham,  J. — The  proper 
interpretation  to  be  put  upon  f  5  of  Act  XV.  of 
1877,  considered  along  with  \  6,  is  that  except 
as  defined  in  \  6,  the  general  provisions  of  the 
Act  are  applicable  to  cases  for  which  periods  of 
limitation  are  specially  provided  by  local  or 
special  laws. 

Per  Tottenham,  J. — Section  5  is  of  general 
application  to  all  suits  notwithstanding  any 
thing  contained  in  $  6. 

Per  Cur, — The  provisions  of  that  section 
apply  to  suits  instituted  under  $  77  of  the  Re- 
gistration Act  III.  of  1877.  Nijabutoolla  r. 
Wazir  ALI...L  L.  Bep.  8  Cal.  910, 1882 ;  10 

Cal.  Bep.  883. 

41. Act  XV,  of  1877,  S  S— Courts  aosed 

for  Vacation,^  Where  a  District  Court  was 
adjourned  for  two  months,  but  the  notification 
stated  that  the  Court  would  be  open  twice  a  week 
for  one  hour  for  the  reception  of  plaintSi  peti- 
tions, and  other  papers : — 

Held  {Innes,  J.,  dissenting),  that  the  Court  was 
not  closed  till  the  last  day  of  the  adjournment 
within  the  meaning  of  f  5  of  Act  XV.  of  1877, 
so  as  to  allow  an  applicant  to  present  his  appeal 
on  the  day  the  Court  re-opened  after  the  ad- 
journment, the  time  for  presenting  the  appeal 
having  expired  during  the  adjournment.  N ach  i- 
yappa  Muoau  v.  Avyasami  Ayyar...  I.  Ij. 
Bep.  5  Mad.  188, 1882.  P.  B. 
42. Suit  to  Set  Aside  Award  of  Settle- 
ment Officer-^Mad,  Act  XXVIII.  of  i860,  \  25.— 
Act  IX.  ofiSji,  $  S— Close  Holiday.']  According 
to  the  true  construction  of  Madras  Act  XXVIIL 
of  i860,  S  25,  the  decision  against  which  an 
appeal  is  allowed  in  the  form  of  a  regular  suit, 
is  the  original  decision  of  the  Settlement  Officer, 
and  not  that  of  his  superior  passed  on  revision, 
and  unless  the  time  is  extended  by  the  Gover- 
nor in  Council,  the  suit  must  be  brought  within 
two  months  of  the  original  decision. 

Section  5  of  Act  IX.  of  187 1  applies  to  cases 
to  be  dealt  with  under  the  General  Limitation 
Act,  and  in  the  absence  of  a  special  provision 
applicable  to  special  laws,  the  general  rule 
prevails,  that  when  limitation  has  once  commen- 
ced to  run,  it  continues  to  run,  and  its  operation 
is  not  liable  to  be  suspended  either  on  Sundays 
or  holidays  or  during  the  recess  of  Courts. 
Shir  Sing  v.  Venkataramier...!,  L.  Bep.  3 
Mad.  92, 1880.    Kindersley  and  M.  Ayyar ^  JJ. 
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43,  Kistbandl  to  Liquidate  Judgment 

Debt  by  Insialments-ActXV, «/ 1877,  ^ched.  //., 
Arts.  64,  75 — Account  Stated — Evidence — Un^ 
registered  Mortgage  Deed  to  Prove  Personal 
Debt.]  The  defendant,  against  whom  the  plain- 
tiff had  obtained  a  decree  for  Rs.  689-14-15)  on 
the  7th  July  1875,  entered  into  a  kistbandi^ 
which  was  filed  in  Court,  but  not  registered, 
agreeing  to  pay  off  the  debt  by  n^onthly  instal- 
ments from  1875  to  1882,  and  mortgaging 
certain  immovable  property  as  security.  There 
was  a  proviso  that  on  default  of  payment  of  one 
instalment,  the  entire  amount  might  be  realized, 
with  interest,  by  execution  of  the  decree. 
Default  havini(  been  made  in  payment  of  the 
first  instalment,  the  plaintiff  applied  for  exe- 
cution of  the  decree,  but  his  application  was 
refused  on  the  29th  June  1 878,  on  the  ground 
that  the  condition  empowering  execution  of  the 
decree  to  be  taken  out  on  default  of  payment  of 
an  instalment  under  the  kistbandi  was  in- 
valid; and  the  plaintiff  was  referred  to  a  regular 
suit.  The  present  suit  was  accordingly  filed  on 
the  29th  January  1879,  to  recover  the  amount 
of  the  entire  debt : — 

Held^  that  the  kistbandi^  though  not  regis- 
tered, was  yet  admissible  as  evidence  of  the 
debt,  and  must  be  taken  to  be  an  account  stated 
in  writing,  with  an  agreement  for  payment  at  a 
certain  stated  period  of  time. 

The  case  did  not  fall  under  Art  75,  Sched. 
II.,  Act  XV  of  1877,  because,  conceding  that 
the  kistbandi  was  a  bond,  it  did  not  provide  that 
on  default  of  payment  of  one  instalment,  the 
whole  amount  should  be  due,  but  that  the  whole 
amou.U  should  be  realizable  by  execution  of  the 
decree,  a  condition  which  had  been  held  invalid 
by  a  competent  Court  from  whose  decision 
there  had  been  no  appeal,  which  decision  was 
therefore  binding  on  the  plaintiff;  while  as  to 
the  hypothecation  of  immovable  property,  the 
kistbandi  was  inoperative  for  want  of  regis- 
tration. 

The  kistbandi,  therefore,  amounted  to  an 
adjustment  of  accounts  between  the  parties  on 
the  7th  July  187s,  when  Rs.  689-14-15  were 
found  due  from  the  defendant  to  the  plaintiff, 
and  the  former  promised  to  liquidate  the  debt 
by  instalments.  The  case,  therefore,  was 
governed  by  Art.  64,  Sched.  II.,  Act  XV.  of 
1877.  In  this  view  of  the  contract,  the  suit  was 
premature  as  regards  the  instalments  which  had 
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not  fallen  due  when  the  suit  was  instituted 
and  barred  by  limitation  as  regards  the  first 
instalment,  which  had  fallen  due  more  than  three 
years  before  the  institution  of  the  suit  Bhe- 
KHAN  DoBEV  V.  Rajroop  K00ER...I.  L.  Sep, 
B  Cal.  812,  1832.     Afitter  and  Maclean,  J  J  • 

44. Suit  for  Share  in  Partnership  AS' 

set  Recovered  After  Right  to  General  Partnership 
Account  Barred.']  A  suit  may  be  brought  by 
the  representative  of  a  deceased  partner  against 
the  surviving  partner  to  recover  a  share  in  a 
sum  received  by  the  latter  in  respect  of  part- 
nership transactions  within  the  period  of  limita- 
tion, although  a  suit  to  take  the  partnership 
accounts  generally  may  be  barred. 

But  in  such  a  suit  the  defendant  has  a  right 
to  have  the  partnership  accounts  taken,  and  to 
deduct  the  amount  (if  any)  which  may  be  found 
due  to  him  on  taking  such  accounts.  Merwanji 
HoRMusjiv.  RusTOMji  BuRjoRji...!.  L.  Hep.  6 
Bom.  628, 1882.  Latham,  J. 
S.  C.  under  Partnership.  2. 

46. Mortgage,    Assignment,     Lease 

or —Mortgagor  and  Mortgagee  —  Usufructuary 
Mortgage — Assignment  to  Mortgagee  for  Term 
of  Years — Suit  to  Recover  Land,]  In  1 814  the 
plaintiffs  ancestor  mortgaged  the  village  in 
question  to  Limaye,  who  assigned  the  mortgage 
to  the  defendant  in  1S24.  In  1829,  a  document 
was  executed  by  the  defendant  to  the  plaintiff's 
ancestor,  which  recited  that  the  defendant  had 
obtained  the  former  mortgage  in  Limaye's 
name,  that  the  plaintiff  had  intended  to  satisfy 
it  on  its  term  expiring  by  money  to  be  borrowed 
from  one  Joshi,  who  was  '*  to  get  his  money 
paid  off  in  40  years,  and  to  set  the  village  free 
from  encumbrance."  The  document  then  pro- 
ceeded-*" I  dissuaded  you  from  adopting  this 
course.  Just  as  agreed  to  by  Joshi,  I  undertake 
to  have  my  mortgage  money  paid  in  40  years, 
and  to  set  free  from  mortgage  and  deliver  the 
said  village  to  you."  The  amount  due  on  the 
mortgage  was  then  stated,  and  the  document 
proceeded — '*  I  agree  to  carry  on  the  manage- 
ment of  the  said  village  which  is  mortgaged,  to 
take  the  gross  income  of  the  moiety,  to  have 
my  said  amount  liquidated  in  40  years,  and  to 
make  the  village  free  from  mortgage  in  the  41st 
year.  Accordingly  a  deed  has  been  taken  from 
you,  and  the  deed  which  is  in  the  name  of 
Limaye  ought  to  be  returned  to  you."  But  as 
the  defendant  was  unable  to  do  this,  he  *'  gave 
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an  agreement  as  follows : —  "  With  reference  to 
the  said  mortgage  an  agreement  was  made  in 
1817  to  have  the  sum  of  Rs.  2,196  paid  within 
40  years  with  interest.  Out  of  the  40  years 
agreed  upon,  12  years  have  elapsed  up  to  now. 
After  deducting  the  said  12  years  there  remain 
28  years  from  the  current  year.  Within  these 
28  years  I  will  get  my  money  paid  with  interest 
as  abovementioned,  and  in  the  29th  year  I  will 
hand  over  to  you  the  said  village  and  your  deed 
in  Limaye's  name." 

In  a  suit  brought  to  recover  the  village  more 
than  12  years  after  the  expiration  of  the  40 
years  mentioned  in  the  above  agreement,  but 
within  60  years  from  the  date  of  the  original 
mortgage  of  1814 : — 

/Tf^,  that  the  suit  was  barred  by  limitation. 
The  agreement  of  1829  was  not  a  usufructuary 
mortgage,  or  in  the  nature  of  one ;  under  it  none 
of  the  relations  of  mortgagor  and  mortgagee 
accrued ;  there  could  be  no  suit  for  an  account, 
no  suit  for  foreclosure,  no  suit  for  the  recovery 
of  the  property  on  payment  of  the  money  ad- 
vanced, and  interest.  The  document  of  1829 
superseded  and  was  in  substitution  of  the  origi- 
nal mortgage,  and  under  it  the  property  was 
assigned  for  a  term  of  40  years  {ue.,  for  28  years 
from  its  date)  in  lieu  of  the  principal  sum  as- 
certained to  be  due  at  the  date  of  the  agreement 
and  the  interest  accruing  thereon  The  suit, 
moreover,  was  not  a  suit  to  redeem.  Gopal 
SxTAjUM  GuNEv.  DBSAI...I.  L«  Sep.  6  Bom. 
674,  1882.     Kemball  and  Pinhey,  J]. 

46.  —^Acknowledgment — Account  Stated 
^Adjustment  of  Account— ''^mzm''— Act  XV. 
0/1877,  $  19— Act  IX  of  1872,  $  25,  CI,  3—Im. 
plied  Contract.']  The  "  ruzu,"  or  statement  of 
an  account,  may  be  used  either  as  a  revival  of 
an  original  promise,  or  as  evidence  of  a  new 
contract  If  it  be  used  as  an  acknowledgment, 
it  must  have  been  made  before  the  expiration 
of  the  period  of  limitation  prescribed  for  the 
original  debt ;  if  it  is  relied  on  as  furnishing  a 
new  cause  of  action,  it  must  contain  a  promise 
in  writing  duly  signed  as  required  by  $  25,  CL  3 
of  the  Contract  Act  IX  of  1872,— the  bare  state- 
ment of  an  account  not  being  such  a  promise. 
Ramji  v.  DHARMA...I.  L.  Bop.  6  Bom.  688, 
1882.     KemAall  and  Pinhey,  J  J. 

46a.  —  Account  Stated^Signed  Balance 
of  Accouut'^Acknomledgtnent  of  Debt^Act  XV, 
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<'/i877,  i  19,  Sched,IL,  Art.  64.]  A  sum  of 
money  was  deposited  with  the  defendant's  firm 
in  1857.  Three  years  afterwards  interest  was 
paid  by  the  firm  and  was  debited  in  the  firm's 
ledger  to  the  creditor  against  a  credit  to  the 
like  amount.  In  1875  interest  was  again  com- 
puted, and  the  balance  carried  over  to  another 
account.  In  1878,  the  same  was  done,  and  the 
balance  was  transferred  to  an  account  signed  by 
the  defendant  as  "  due  for  balance  of  old  ac- 
count." In  a  suit  brought  in  1880  to  recover 
the  balance  so  acknowledged  to  be  due : — 

Heldy  that  the  suit  was  barred  by  limitation. 
The  transaction  in  1875  and  1878  did  not 
amount  to  an  account  stated  within  the  meaning 
of  Art.  62  of  Sched.  II.,  Act  IX.  of  1871,  or  of 
Art.  64  of  Sched.  II.,  Act  XV.  of  1877,  but  were 
mere  acknowledgments,  which  were  of  no  avail 
as  the  suit  had  then  long  been  barred.  An 
account  stated,  in  the  true  sense  of  the  term, 
and  as  used  in  the  above  provisions  of  the 
Limitation  Acts  of  1 871  and  1877,  *s  where 
several  items  of  claim  are  brought  into  account 
on  either  side,  and  being  set  against  one  another, 
a  balance  is  struck,  and  the  consideration  for 
the  payment  of  the  balance  is  the  discharge  on 
each  side :  each  party  resigning  his  own  rights 
on  the  sums  he  can  claim,  in  consideration  of  a 
similar  abandonment  on  the  other  side,  and  of 
an  agreement  to  pay  and  to  receive  in  discharge 
the  balance  found  due.  Mahanibai  tr.  Nathu 
BHAU...I.  L.  Rep.  7  Bom.  414, 1883.  .  West 
and  N.  ffaridas,  J  J. 

47.  ^—  Acknowledgment  of  Debt  by  Ma- 
nager of  Undivided  Hindu  Family — Act  XV.  of 
1877,  $  19.]  The  manager  of  an  undivided 
Hindu  family  has  the  same  authority  to  acknow- 
ledge as  he  has  to  create  debts,  binding  on  the 
family,  but  he  has  no  power  to  revive  a  claim 
against  the  family  already  barred  by  limitation, 
unless  he  is  expressly  authorized  to  do  so.  Kuma- 
rasami  Nadan  v.  Pala  Nagappa  Chetti  (I.  L.  R, 
I  Mad.  385)  dissented  from.   Chinnava  Nayu- 

DU    V.    GURUNATHAM    ChETTI...L    L.    Bop.     5 

Mad.  169, 1882.  F.  B. 

48.  —  Acknowledgment  of  Debt — Peti- 
tion Signed  by  Pleader— Act  XV.  of  i^TJ,  i  19, 
Sched,  II.,  Art.  1 79.]  On  the  7th  December  1876, 
additional  time  for  payment  of  the  amount  of  a 
decree,  dated  the  24th  March  1876,  was  granted 
to  the  judgment-debtor  on  a  petition  signed  by 
his  vakeel.  On  the  4th  December,  1880,  a 
fresh  application  for  execution  was  made  : — 
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Heldf  that  it  was  not  barred  under  Art.  179, 
Sched.  II.,  Act  XV.  of  1877,  as  the  petition  con- 
tained an  acknowledgment  of  liability  within 
the  meaning  of  ^  19,  and  a  new  period  of  limita- 
tion began  to  run  from  the  date  of  the  petition. 
The  object  of  the  words  *'  application  in  respect 
of  any  property  or  right  "in  $  19  is  to  extend  to 
the  applications  mentioned  in  Sched.  II.  the  same 
privilege  as  is  accorded  to  suits.  Ramhit  Rai 
V.  Satgar  Rai  (I.  L.  R.  3  All.  247)  approved  of. 
Ram  Coomar  Kur  v.  Jakur  Ali  ...I.  L.  Bep.  8 
Cal.  716,  1882 ;  10  CaL  Bep.  618.  White 
and  SfacpkersoHf  J  J. 
See  50,  infra, 

48a. Execution    of  Decree  —  Step  in 

Aid— Act  XV,  of  1877,  S  19.  ««^  Sched  11. ,  Art. 
179,  Acknowledgment  of  Liability  — Petition  for 
Time  by  Judgment-Debtor.']  -The  mere  pay- 
ment by  the  judgment-creditor  of  a  Court  fee  in 
connection  with  execution  proceedings  with  a 
view  to  obtain  leave  to  bid  for  some  property 
then  up  for  sale,  does  not  constitute  **  the  taking 
some  step  in  aid  of  execution  "  within  the  meaning 
of  Art.  179,  Sched  II.,  Act  XV.  of  1877. 

An  application  for  the  execution  of  a  decree 
is  an  application  in  respect  of  a  "  right "  with- 
in the  meaning  of  \  19  of  that  Act,  and  a  petition 
by  a  judgment-debtor,  signed  by  his  pleader, 
asking  for  additional  time  to  pay  the  decree* 
constitutes  an  *' acknowledgment  of  liability  " 
within  the  meaning  of  that  section.  Ramhit  Lai 
V.  Satgur  Rai  (I.  L.  R.  3  All.  247,)  and  Ram  Coo- 
mar Kur  V.  Jakur  Ali  (I.  L.  R.  8  Cal.  716;  10 
Cal.  Rep.  613)  followed.  Torek  Mahomed  v, 
Mahomed  Mahood...!.  L«  Bep.  9  Cal.  730, 
1898.    McDonnell  and  Tottenham,  ]] . 

49.  —  Acknowledgment  of  Mortgagor's 
Right  to  Redeem  —  Act  XIV,  of  1859,  $  ^  CI- 
IS  —  Act  IX.  of  1871,  Sched.  II.,  Art.  l^-^Act 
XV.  of  1877,  $  19.]  In  1878  a  suit  was  brought  to 
redeem  a  mortgage  executed  in  1761,  there 
having  been  an  acknowledgment  of  the  mort- 
gagor's right  to  redeem  in  1839  :  — 

Held,  that  the  suit  was  barred.  Prior  to  1859 
there  was  no  limitation  to  suits  to  redeem.  The 
provisions  of  §  I,  CI.  15  of  Act  XIV.  of  1859, 
prescribed  sixty  yeaps,  unless  there  %vas  an 
acknowledgment  in  the  meantimCi  i.e.,  within 
60  years  from  the  date  of  the  mortgage.  The 
suit,  therefore,  if  it  had  been  instituted  while 
Act  XIV.  of  1859  was  ia  force,  would  have  been 
barred » 
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Neither  Act  IX.  of  1871,  nor  Act  XV.  of  1S77, 
were  designed  to  revive  any  right  which  had 
previously  become  extinct,  and  moreover  the 
term  "  the  period  prescribed"  used  in  those  Acts 
with  reference  to  the  time  within  which  the 
acknowledgment  of  a  mortgagor's  right  to  redeem 
should  be  made  refers  to  the  period  prescribed 
by  the  Act  which  governs  the  suit,  and  not  the 
period  prescribed  by  the  law  in  force  at  the 
date  of  the  acknowledgment.  Daiachand  •  v. 
Sarfrat  Ali  (I.  L.  R.  I  All.  42^5)  not  followed* 
Vassudavan  Namlnidri  v.  Mussa  KvUi  (6  Mad. 
H.    C.    Rep.     138)    followed.    Mukkanni    «. 

Manan I.  L.  Bep.  6  MacL  182,   1882. 

Turner,  C.J^,  and  M.  Ayyar,  J, 

49a. Acknowledgment  of  Mortgagor* s 

Title—Act  IX.  of  1871,  Sched.  II.,  Art.  148.] 
The  "  acknowledgment"  in  Art.  148,  Sched.  II., 
Act  IX.  of  1871,  means  an  acknowledgment  of 
a  present  title  existmg  in  the  mortgagor. 

An  acknowledgment  of  the  original  making 
of  the  mortgage  deed  and  of  possession  being 
taken  under  it,  coupled  with  an  allegation  of 
the  execution  of  other  deeds,  practically  su- 
perseding the  mortgage  and  altering  the  relation 
of  the  parties,  though  made  within  60  years  from 
the  date  of  the  mortgage,  is  not  an  acknowledg- 
ment within  the  meaning  of  Art.  148,  Sched.  II., 
Act  IX.  of  1871,  such  as  will  prevent  linMtation 
from  operating.  Daia  Chand  v.  Sarfraz  (I.  L» 
R.   I   All.   117)    distinguished.    Ram    Das   v. 

Birjnundun  Das LL.Bep.  9  Cal.  616, 

1882;  12  Cal.  Bep.  284.    Wilson  and  Field, 

JJ. 

50. Act  XV.  of  1877,  $  l^-'APplication 

to  Execute  Decree."]  The  provisions  of  f  19  of 
the  Limitation  Act  XV.  of  1877  do  not  apply  to 
applications  in  execution  of  decrees.  Ramhit 
Rai  v.  Satgar  Rai  (I.  L.  R.  3  All.  247)  dissented 
from.  Rama  Rau  v.  VBNKATESABHA^rDARI...I• 
L.Bep.  5  Mad.  171,1882.  F.  B. 
See  48,  supra. 

51. Breach  of  Contract  —  Continuing 

Breach  —  Act  IX.  of  1871,  $  23  —  ifc/  XV.  of 
1877,  ♦  23,  Sched.  II,,  Art.  142.]  The  purcha- 
sers of  certain  lands  agreed  to  pay  the  vendors 
certain  fees  annually,  and  that  in  default  the 
vendors  should  be  entitled  to  the  proprietary 
possession  of  a  certain  quantity  of  such  lands* 
The  fees  were  never  paid,  and  more  than  12  years 
after  the  first  default  the  vendors  sued  them  for 
possession  of  such  quantity  of  land  .— 
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That  the  suit  was  barred  by  limitation,  and 
that  the  plaintiffs  could  not  take  advantage  of  the 
provisions  of  $  23  of  the  Limitation  Act  XV.  of 
1877,  inasmuch  as  the  breach  of  contract  by  the 
defendants  was  not  a  **  continuing  breach"  of  a 
contract  within  the  meaning  of  that  section. 
The  obligation  created  by  the  contract  was  not 
of  a  continuing  nature,  such  as  was  contem- 
plated by  the  Act,  but  was  of  a  recurring  kind, 
and  could  only  admit  of  a  series  of  successive 
breaches  such  as  were  provided  for  by  $  23  of 
the  Limitation  Act  IX.  of  1871,  but  were  not 
within  purview  of  $  23  of  the  present  Act. 

Heldf  also,  that  the  suit  was  governed  by  Art. 

143,  Sched.  II.,  Act  XV.  of  1877.     Bhojraj  v. 

GuLSHAN  ALI...L  L.  Bep.  4  AIL  493, 1882. 

Brodhurst  and  Mahmoodf  JJ* 

52. For  Suit  for  Land  Sold  in  Execution 

of  Decree— Act  XV.  of  1877,  Sched  II.,  Art.  12.] 
A  suit  to  recover  from  the  execution  purchaser 
possession  of  lands  which  have  been  sold  in 
execution  of  a  decree,  brought  by  a  person  who 
was  not  a  party  to  the  suit  in  which  the  decree 
was  passed,  nor  to  the  execution  proceedings 
thereunder,  is  not  governed  by  Art.  12,  Sched  II. 
of  Act  XV.  of  1S77,  as  it  is  not  necessary  that 
the  plaintiff  in  such  suit  should  set  aside  the 
execution  sale  to  the  defendant  before  he  would 
be  entitled  to  succeed.  Venkata  Narasiah 
V.  SuBBAMA...!.  It,  Rep.  4  Mad.  178, 1881. 
M,  Ayyar  and  Tarrant ^  J]. 

53. Act  IX.  of  1871.   Sched,  II.,  Art, 

l$—Act  XV.  of  tS^T,  Sched.  II.,  Art.  11— Suit  to 
Recover  Property  Sold  in  Execution  of  Decree 
against  Third  Party— Summary  Order,  Suit  to 
Set  Aside— Act  VIII.  of  1859,  $  246.]  On  the 
loth  January  1878,  the  plaintiff  instituted  a  suit 
for  possession  of  certain  property  which  had 
been  sold  in  execution  of  decrees  against  a  third 
party,  and  her  claims  to  which  under  f  246  of 
Act  VIII.  of  1859  had  been  rejected  on  the  6th 
September  1873. 

Held,  that  the  suit  was  not  barred  by  limita- 
tion  by  Art.  11,  Sched.  II.  of  Act  XV.  of  1877. 
which  must  be  construed  strictly,  and  does  not 
refer  to  an  order  passed  under  S  246  of  Act  VIII. 
of  1859,  but  to  an  order  passed  under  the  corre- 
sponding section  of  the  Act  of  1877  ;  nor  was  it 
barred  by  Art.  15,  Sched.  II.  of  Act  IX.  of  1871, 
the  suit  not  being  one  to  set  aside  a  summary 
order  within  the  meaning  of  that  article.    Kay- 
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lash   Chunder  Paul  Chovdhry  v.  Preonath  Roy 

Chovdhry  (I.  L.  R.  4  Cal.  610)  followed.    LucH- 

Mi  Narain  Singh  v.  AssrupKobr  ..I.  "L.  Rep. 

9  CaL  43,  1882.     Mitter  and  Maclean,  JJ. 

S.  C.  upder  Bes  Judicata.  24. 

64. Suit  for  Land  Sold  in  Execution — 

Suit  to  Set  Aside  Execution  Sale— Act  XV.  of 
1877,  Sched.  II.,  Art.  12.]  The  plaintiff,  as  heir 
of  A.,  sued  to  recover  possession  of  certain  pro- 
perty alleged  to  have  been  granted  by  way  of 
maintenance  to  zl.'s  widow,  since  dead. 

It  appeared  that  after  the  death  oiA.'s  widow, 
the  defendants  had  obtained  a  decree  against 
the  plaintiff  as  representing  her  estate,  and  in 
execution  thereof,  notwithstanding  the  plaintiff*s 
objections,  which  were  over-ruled  that  the  pro- 
perty was  not  that  of  ^.'s  widow,  but  of  A,,  the 
property  in  question  was  sold,  and  purchased  by 
the  defendants  themselves. 

The  plaintiffs  suit  was  more  than  a  year  after 
the  execution  sale  :  — 

Held,  that  the  suit  was  not  barred,  it  not  being 
incumbent  on  her  to  sue  within  one  year  from 
the  date  of  the  order  for  sale,  because  she  was 
not,  in  her  own  character,  party  to  the  former 
suit,  and  the  present  suit  was  not  brought  to  set 
aside  the  sale,  but  to  recover  the  property;  the 
setting  aside  the  sale  was  a  matter  merely  colla- 
teral to  the  other  and  main  object  of  the  sujt . 
Kali  Mohun  Chuckerbuttv  v,  Anandamoni 
DAHEE...9  CaL  Bep.  18,  1881.  Garth,  C.J., 
and  Macdonald,  J . 

55. Suit  for   Partition— Act  XV.    of 

1877,  Sched  II.,  Art.  127.]  Under  Art.  127  of 
Sched.  II.  of  Act  XV.  of  1877,  time  will  not 
commence  to  run  against  a  plaintiff  seeking 
partition  until  his  exclusion  (if  he  has  been  ex- 
cluded) from  the  property  has  become  known 
to  him. 

The  mere  fact  that  the  defendant  has  been  in 
possession  of  the  property  for  more  than  twelve 
years  without  any  claim  being  made  by  the 
plaintiff  is  not,  of  itself,  a  bar  to  the  suit.  Hari 
v.  Maruti  .1.  L.  Bep.  6  Bom.  741,  1882. 
Sargent i  C.J.,  and  Kemball,  J. 

56. Minor,  Disability  of,  though  Tem- 
porarily Represented  by  Guardian — Act  XV.  of 
'877i  S  ^ -^Application  for  Execution  of  Decree^ 
The  plaintiff,  having  attained   his  majority  in 

1878,  applied  for  execution  of  a  decree  obtained 
during  his  minority  by  his  guardian  in  his  be- 
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half,  more  than  three  years  from  the  date  of  the 
last  application  for  execution  made  by  the  guar- 
dian, but  within  three  years  of  his  attaining  his 
majority : — 

Heidi  that  the  application  was  not  barred. 
The  plaintiff  was  a  minor  when  the  right  accru- 
ed  to  him,  and  though  for  a  time  he  was  repre- 
sented by  a  guardian,  who  made  the  first  appli- 
cation on  his  behalf,  that  circumstance  did  not 
remove  the  disability  of  the  minor.  The  appli- 
cation therefore  was  barred  by  $  7,  Act  XV.  of 
1877.    Anantharama  Ayyan  v.    Karuppanan 

Kaungaraybn I.  L.  Hep.  4  Mad.  119, 

1881.     Turner,  C.].,  and  M,  Ayyar,  J. 

56a. Minority  ^'Disability — Execution 

o/Decree^Act  XV.  of  1877,  S  7.]  The  guardian 
and  administratrix  of  her  minor  sons  obtained  a 
decree  against  the  defendants  in  August  1874, 
and  in  February  1875  applied  for  execution. 
The  application  was  struck  off  the  file  in  July 
1875,  as  no  property  belonging  to  the  defendants 
could  be  found.  On  the  20th  October,  1882, 
one  of  the  sons,  shortly  after  attaining  his 
majority,  applied  for  execution  of  the  decree  : — 
Held,  that  the  application  was  not  barred. 
Khodabux  v,  Budnee  Narai'n  Singh  (I.  L.  R.  7 
Cal.  137  ;  8  Cal.  Rep.  306)  followed.  Jagjivan 
Amirchanov.  Hasan  Abraham...!.  L.  Bep.  7 
Bom.  179, 1883.    Sargent,  C.J.,  and  Melvill,  J. 

67. Joint-Creditors  —  Minor  -^Act  XV. 

of  1877,  4  8.]  The  defendant,  during  the  plain- 
tiff's  minority,  borrowed  money  from  the  nia- 
nager  of  an  undivided  Hindu  family  of  which  the 
plaintiff  was  a  member.  During  the  period  of 
3  years  from  the  date  of  the  loan,  which  was 
the  period  prescribed  by  Art.  57  of  Sched.  II.  of 
Act  XV.  of  1877  for  a  suit  to  recover  the  debt, 
there  were  several  members  of  the  family  who  were 
sui  Juris.  On  attaining  his  majority,  but  after 
the  expiration  of  such  period  of  3  years  from 
the  date  of  the  loan,  the  plaintiff  sued  to  recover 
the  debt  :— 

Held,  that  though  during  the  period  of  three 
jrears  from  the  date  of  the  loan,  the  plaintiff  was 
under  disability,  yet  being  one  of  several  joint- 
creditors,  more  than  one  of  whom  could  have 
given  the  defendant  a  discharge  for  the  debt 
without  the  plaintiff's  concurrence,  under  the 
terms  of  f  8  of  Act  XV.  of  1877,  limitation  ran 
against  them  all,  and  was  not  affected  by  any 
subsequent  disability  or  inability  in  its  course ;  I 
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and    that    the    suit,    therefore,    was    barred. 

SuRju  Prasad  Singh  v.  Khwahish  Ali L 

L.  Bep.  4    All.  612,  1882.    Brodhurst  and 

Tyrrell,  JJ. 

68, Minor,  S^it  against  —  Guardian 

ad  litem,  Appointment  of — Presentation  of  Plaint 
^Act  XV.  of  1877,  S  4 —Pre-emption-- Estoppel.'] 
On  the  1st  June,  1880,  a  suit  to  enforce  a  right 
of  pre-emption  in  respect  of  a  share  in  an  un- 
divided village,  was  instituted  against  the  vendor 
and  the  purchasers  of  such  share,  the  latter  be- 
ing, as  the  plaintiff  discovered  subsequently  to 
the  institution  of  the  suit,  minors.  An  order 
was  thereupon  obtained  on  the  15th  June,  1880, 
appointing  a  guardian  ad  litem  for  the  minors. 
The  deed  of  sale  to  the  minors  was  executed  and 
registered  on  the  9th  June,  1879: — 

Held,  having  regard  to  $  4  of  Act  XV.  of  1877, 
and  to  Ram  Lai  v.  Harrison  (I.  L.  R.  2  All.  832), 
and  Skinner  v.  Orde  (I.  L.  R.  2  All.  241 ;  L.  R. 
6  I.  A.  126),  that  for  the  purposes  of  limitation, 
the  suit  must  be  taken  to  have  been  instituted 
against  the  minor  defendants  on  the  date  of  the 
presentation  of  the  plaint,  and  not  on  the  date 
of  the  order  appointing  a  guardian  ad  litem  for 
them,  and  was,  therefore,  not  barred  by  limita- 
tion. 

Held,  also,  that  it  was  not  competent  to  the 
minor  defendants  to  contend  that  the  sale  ta 
them  was  invalid  in  consequence  of  their  minor- 
ity, and  that,  therefore,  no  right  of  pre-emption 
arose,  no  such  point  having  been  taken  in  the 
lower  Court,  and  they  having  paid  their  money 
to  the  vendor  and  obtained  possession  under  the 
sale.  Khem  Karan  9.  Har  Dayal...I.  L. 
Bep.  4  All.  87, 1881.     Straight  and  Duthoit^ 

JJ- 

69. Act.XVofl^*n,S  2^Bond  Payable 

on  Demand.']  The  Limitation  Act  XV.  of  1877 
shortens  the  period  of  limitation  for  suits  on 
promissory  notes  payable  on  demand  by  mak- 
ing limitation  run  from  the  date  of  the  note  in- 
stead of  from  demand,  as  under  Act  IX.  of  1871, 
and  therefore  the  period  of  limitation  in  respect 
of  such  notes  executed  before  Act  XV.  of  1877 
came  into  force  is  governed  by  f  2  of  that  Act. 
Bandi  Subbya  v.  Madalapalli  Subanna...!. 
L.  Bep.   3  Mad.  96,   1880.    Keman    and 

Forbes,  JJ. 

S.  C.  under  Procedure— CiviL  6. 
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60. Profession  Tax-^Mad.  Act  III,  of 

187".  f  S^-Act  XV,of  1877,  Sched,  II.,  Art,  I20.] 
A  suit  to  recover  instalments  of  profession  tax 
under  Madras  Act  III.  of  187 1  is  governed  by 
Art.  120,  Sched.  II.  of  Act  XV.  of  1877.  Presi- 
dent OF  THE  Municipal  Commission,  Guntur 
V.  Srikakulapu  Padmarazu...!.  L.  Rep.  3 

Mad.  134, 1881.     Innes  and  Kernan,  J  J. 

61. Malabar  Law — Kanom   Mortgage 

for  Term  of  Years — Lease  by  Mortgagee  to  Mort- 
gagor— Suit  for  Kanom  Amount  and  Rent — Pay- 
ment of  Interest  as  such — Act  IX.  of  iSjl,  ^  2i 
—Act  XV.  of  1877,  S  20.]  In  1858  certain  land 
was  mortgaged  by  the  defendant  to  the  plain- 
tiff by  a  kanom  mortgage  with  possession  for  a 
term  of  5  years,  and  in  1861  the  plaintiff  granted 
a  lease  of  the  property  to  the  defendant,  who 
paid  rent  under  it  till  1871.  In  1877  the 
plaintiff  sued  to  recover  the  principal  amount  of 
the  kanom  debt  and  arrears  of  rent  for  7  years : — 

Held,  that  the  suit  was  barred  except  as 
regards  arrears  of  rent  for  3  years. 

If  the  payment  of  rent  had,  as  part  of  the 
original  agreement  or  otherwise,  been  agreed  as 
a  provision  for  the  interest  of  the  mortgage 
debt,  it  might  have  constituted  a  payment  of 
interest  as  such,  within  the  meaning  of  5  21  of 
Act  IX  of  187 1,  so  as  to  give  a  fresh  period  of 
limitation,  yet  the  payment  of  rent  under  an 
agreement  entirely  independent  ol  the  original 
mortgage,  could  not  be  regarded  as  a  payment 
of     interest  as    such.     Palliagatha     Ummer 

KuTTi  V.  Abdul  Kadbr I.  L.  Bep.  3 

Mad.  67, 1880.     Turner,  C.  J.,  and  Kindersley, 

I 

■  62. Bond    Payable    by     Instalments 

—  Whole  to  Fall  due  on  Default  —  Waiver.^ 
Where  a  bond  is  made  payable  by  instalments, 
with  a  proviso  that  the  whole  amount  then  due 
shall  become  payable  immediately  on  any 
default  in  payment  of  instalments,  though  the 
obligee  can  only  enforce  the  alternative  provi- 
sion once,  yet  he  may  waive  not  only  the  first 
default,  but  any  subsequent  default.    Sri  Raja 

Satracherla  v.  Sri  Raja  Sbtarama I.  L. 

Bep.  3  Mad.   61,   1880.    Kernan  and   If. 

^yy^^f  JJ. 

63. For  Appeal  by  Representative  of 

Kttintiff  Dying  after  Decree^Act  X,  of  1877,  ♦  $ 
365,  366— Act  XV.  of  1877,  Sched,  II,,  Art.  171.] 
Where  a  plaintiff  dies  after  decree,  his  represen- 
tatives are  not  bound  to  apply  within  60  days  to 
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be  made  parties  to  the  suit,  but  have  the  same  time 
to  file  an  appeal  as  the  plaintiff  would  hare  had. 
Sections  365  and  366  of  the  Civil  Procedure 
Code,  Act  X  of  1877,  and  Art.  171,  Sched.  II.  of 
Act  XV.  of  1877,  do  not  apply  to  the  case  of  a 
plaintiff  dying  after  decree.  Ramanada  Sastri 
V.  MiNATCHi  Ammal  ...I,  I*,  Bep.  3  Mad. 
236, 1881.    Kindersley  and  M,  Ayyar,  J  J  * 

64. Execution  of  Decree  Payable  by  In- 
stalments— Whole  to  Fall  Due  on  Defcndt —  Waiver 
—Act  IX.ofl^7i,Sched.JI.,Art,  167,  Cl.e—Act 
XV,  0/1S77,  Sched.  II.,  Art,  179,  C/.  6.]  A  consent 
decree  was  passed  in  1872  for  the  payment  to 
the  plaintiff  through  the  Court  of  Rs.  300  by  15 
annual  instalments  of  Rs.  20  each  'on  the  20th 
February  in  each  year,  the  whole  amount  to  be 
recoverable  in  default  of  payment  of  any  instal- 
ment. Instalments  of  four  years  were  paid  out  of 
Court,  and  default  was  made  in  the  payment  of 
the  instalment  for  1877,  for  the  recovery  of 
which  the  plaintiff  applied  on  the  17th  Novem- 
ber, 1879: — 

Held,  that  the  application  was  not  barred  under 
Art  179,  CI.  {b)  of  Sched.  II.  of  Act  XV.  of  1877. 
as  when  that  Act  came  into  force  the  application 
was  not  barred  under  Art.  167,  Q.  6  of  Sched.  II- 
of  Act  IX.  of  1871. 

Held^  also,  that  the  provision  for  the  whole 
amount  becoming  recoverable  at  once  on  any 
default  did  not  affect  the  application,  because 
that  provision  had  not  been  enforced,  and  the 
obligation  to  pay  by  instalments,  was  still  sub- 
sisting. Karakavalara  Appayya  v.  Karanam 
PAPPAYYA...L  L.  Bep.  8  Mad,  256,  1881. 
Innes  and  M.  Ayyar ^  J  J. 

64a.  —  Execution  of  Decree  Payable  by 
Instalments — Whole  to  Fall  Due  on  Default — 
Waiver  of  Default— Estoppel— Act  XV,  of  iSjj, 
Sched,  II.,  Art.  1 79  (*).]  A  decree  for  the  pay- 
ment of  money  directed  that  an  amount  less 
than  the  sum  sued  for  should  be  paid  by  instal- 
ments, and  that  on  de^ult  in  payment  of  any 
one  instalment,  the  decree-holder  should  be  at 
liberty  to  recover  the  whole  amount  sued  for. 
De^ult  having  been  made,  the  decree-holder, 
on  the  7th  May,  1877,  applied  for  execution  for 
the  amount  which  the  decree  directed  should  be 
recoverable  in  case  of  default  in  payment  of  the 
instalments.  It  appeared  that  at  the  time  of 
this  application,  though  the  instalments  had  not 
been  regularly  paid,  yet  the  decree-bolder  haid 


Digitized  by 


Google 


(    717    ) 


DIGEST  OF  CASES. 


(    718    ) 


received  in  full  all  the  instalments  that  had 
fallen  due,  except  the  instalment  next  preced- 
ing the  application,  which  instalment  fell  due  in 
September,  1876,  and  of  which  he  had  only  re- 
ceived a  part.  The  application  of  the  17th  May, 
1877,  was  struck  off  the  file  because  the  decree- 
holder's  accounts  were  incorrect,  and  was  not 
renewed.  The  decrcee-holder  subsequently 
accepted  the  remaining  instalments  which  were 
paid  on  the  due  dates.  On  the  28th  August, 
1879,  he  applied  for  the  payment  of  an  instal. 
ment  which  had  been  paid  into  Court.  On  the 
8th  September  188 1,  he  applied  for  execution  of 
the  decree  as  on  a  default  in  payment  of  instal- 
ments, doing  so  with  reference  to  the  default  in 
payment  of  the  instalment  of  September  1876. 

The  lower  Courts  refused  to  allow  such  execu- 
tion to  issue,  but  allowed  execution  to  issue  for 
the  balance  of  the  instalment  of  September, 
1876:— 

Held  by  Oldfield,  J.— That  the  fact  that  the 
decree-holder  had,  after  the  failure  to  pay  the 
instalment  due  for  1876,  accepted  payment  of 
all  subsequent  instalments  payable  under  the 
decree,  amounted,"  under  the  circumstances  of 
the  case,  to  a  waiver  of  his  right  to  enforce  the 
penalty  which  the  decree  allowed  to  him,  in  the 
event  of  failure  to  pay  the  instalments,  and 
estopped  him  from  enforcing  the  penalty. 

By  Straight,  J.— That  the  decree-holder, 
having  by  his  application  of  the  7th  May,  1877^ 
sought  to  enforce  his  full  rights  under  the  for- 
feiture provided  for  by  the  decree,  and  having 
once  resorted  to  that  alternative,  and  applied  to 
execute  the  decree  for  the  maximum  sum,  it  was 
not  competent  to  him  in  any  subsequent  appli- 
cation to  revert  to  an  enforcement  of  the  instal- 
ments. In  this  view  of  the  case,  the  application 
of  the  28th  August  1879,  for  payment  of  the 
instalment  paid  into  Court  was  not  a  step  in 
aid  of  execution  of  the  decree  in  the  shape  in 
which  the  decree-holder  had  sought  to  execute  the 
decree  by  his  application  of  the  7th  May,  1877. 

Per  Curiam. — That  the  decree-holder  was 
barred  by  Art.  179  {b)  of  Sched.  II.,  Act  XV.  of 
1877,  from  recovering  the  balance  of  the  instal- 
ment for  September  1876.  Radha  Prasad 
Singh  v.  Bhagwan  Rai...L  L.  Hep.  5  All. 
288,  1883.    Straight  and  Oldfield,  JJ. 

64b. Decree  Payable  by  Instalments, 

Whole  to  Fall  Due  on  Default-^  Waiver,']  Where 
a  decree,  payable  by  instalments,    gives    the 
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decree-holder,  on  default  of  payment  of  any 
instalment,  a  mere  election  to  enlarge  his  power, 
and  instead  of  executing  the  instalment  decree, 
to  execute  the  decree  for  the  whole  amount,  and 
at  his  option  to  proceed  to  realize  the  whole 
amount  due,  there  is  nothing  to  prevent  the 
judgment-creditor  waiving  his  right  to  execute 
the  decree  for  the  whole  amount  on  default 
being  made,  and  if  he  receives  instalments  sub- 
sequent to  the  default  made,  he  will  be  held  to 
have  waived  such  right,  though  he  can  realize 
the  instalments  due  and  not  barred  by  limita- 
tion.     NlBNADHUB  ChUCKERBUTTY  V.  RaMSADY 

Ghose L  L.  Bep.  9  Cal.  857, 1888. 

Prinsep  and  O^Kinedly^  JJ. 

65. Execution  of  Decree  Payable  by 

Instalments—  Whole  to  Fall  Due  on  Default-^ 
Payments  out  of  Court  not  Certified,  Evidence 
of]  Where  a  decree  is  made  payable  by  in- 
stalments, with  a  provision  that  on  any  default 
in  payment  of  instalments,  the  whole  decree 
should  be  executed,  on  an  application  for  exe- 
cution of  the  whole  decree  in  consequence  of 
default  in  payment  of  an  instalment,  it  is  compe- 
tent to  the  decree-holder  to  prove  payments 
of  other  instalments  out  of  Court  and  not  certi- 
fied, in  order  to  meet  the  judgment-debtor's 
plea  of  limitation.  Fakir  Chand  Bose  v.  Madan 
Mohan    Ghose    (4  Beng.   L.   R.    130)  followed. 

Sham  Lai.  v.  Kanahia  Lal L  L.  Bep.  4 

All.  816, 1882.     Oldjield  and  Brodhurst,  JJ. 

66. Execution  of  Decree  for  Possession 

on  Default  of  Payment  of  Instalments^  Act  XV, 
of  1S77,  Sched.  II.,  Art,  179,  CI.  6.]  The  plain- 
tiff obtained  a  decree  against  the  defendant  for 
possession  of  a  certain  estate,  subject  to  the 
proviso  that  if  the  defendant  paid  into  the 
treasQry  of  the  Court,  for  the  plaintiff's  mainte- 
ance,  an  allowance  of  Rs.  15  a  month,  in  three 
instalments  of  Rs.  60  each,  the  decree  for  pos- 
session should  not  be  executed,  and  that  on. 
default  in  payment  of  three  instalments,  the 
plaintiff  should  be  entitled  to  possession.  The 
first  default  was  made  on  the  i8th  January 
1874.  A  subsequent  default  having  occurred, 
the  plaintiff,  on  the  23rd  January  1880,  applied 
for  possession  of  the  estate  :— 

Held,  that  the  application  was  barred  by  li- 
mitation. The  provisions  of  Column  3,  Art.  75, 
Sched.  II.  of  Act  XV.  of  1877  were  not  appli- 
able  to  the  case,  for  the  claim  was  not  on  a  pro- 
missory note  or  bond,  and  it  was  an  application, 


Digitized  by 


Google 


(    719    ) 


DIGEST  OF  CASES. 


(    720    ) 


LIMITATION— c^n/^. 

and  not  a  suit.  The  application  was  governed 
by  Art.  179,  Sched.  II.,  Act  XV.  of  1877,  and 
the  1 8th  January  1874,  the  date  of  the  first  de- 
faulti  was  the  date  on  which  the  decree  became 
capable  of  execution  for  possession.  IJgrah 
Nath  V,  LAGANMANI...I.  L.  &ep.  4  All.  83, 
1881.     Straight  and  Dutkoit,  JJ. 

67.  -^—  PrC'emption  —  Share  of  Undivided 
Zamindari  Mahal^Act  XV.  of  1877,  Sched,  IL, 
Art,  10.]  A  share  in  an  undivided  zamindari 
mahal  is  not  susceptible  of  "  physical  posses- 
sion" in  the  sense  of  Art.  10,  Sched.  II.  of  Act 
XV.  of  1877  ;  limitation,  therefore,  in  a  suit  to 
enforce  pre-emption  in  respect  of  such  a  share, 
runs  from  the  date  of  the  registration  of  the 
deed  of  sale.    Unkar  Das  v.  Narain I.  L. 

Bep.  4  All.  24, 1881.  F.  B, 

68.  — ^  PrC'emption — Share  of  Undivded 
Mahal— Act  XV,  of  1877,  Sched  II.,  Art.  10.]  In 
a  suit  to  enforce  a  right  of  pre-emption  in  respect 
of  a  sale  of  property  consisting  in  part  of  a 
share  of  an  undivided  mahal,  which  does  not 
admit  of  physical  possession,  limitation  will 
run  from  the  date  of  the  registration  of  the 
instrument  of  sale.  Unkar  Das  v.  Narain  (\,  L. 
R.  4  All.  24)  followed.  Bholi  v.  Inam  Au... 
I.  L.  Bep.  4  All.  179,  1881.     Cldfield  and 

Brodhurstf  J  J. 

60. Pre-emption — Conditional  Sale  — 

Act  XV,  of  1877,  Sched  II.,  Art.  lO—Shareof  Un- 
divided Mahal,']  The  limitation  applicable  to 
a  suit  by  a  pre-emptor  to  enforce  his  right 
against  the  vendor  and  vendee,  under  a  registered 
.  deed  of  conditional  sale  relating  to  a  fractional 
share  of  an  undivided  mahal,  is  that  contained 
in  Art.  120,  Sched.  II.,  Act  XV.  of  1877,  and  not 
that  contained  in  Art.  10  of  that  Schedule. 

The  sale  referred  to  in  Art.  10  is  an  absolute 
one,  having  immediate  effect  and  operation  in 
those  cases  where  the  interest  passed  is  ca- 
pable of  physical  possession,  by  physical  posses- 
sion, and  where  it  is  not,  by  the  creation  of  a 
title  under  an  instrument  duly  registered. 
Nath  Prasad  v.  Ram  Paltan  Ram. ..I.  L. 
Bep.  4  AU.  218, 1882.  F.  B. 

70. Pre-emption — Mortgage  by  Condi- 
tional Sale— Act  XV.  of  1877,  Sched,  IL,  Arts, 
10,  120.]  The  limitation  to  enforce  a  right  of 
pre-emption  in  respect  of  a  mortgage  by  condi- 
tional sale,  is  not  that  provided  by  Art.  10^ 
Sched.  II.,  Act  XV.  of  1877,  but  that  provided 
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by  Art.  120,  i  e.,  6  years.  Nath  Prasad  v.  Ram 
Paltan  Ram  (I.  L.  R.  4  All.  218)  followed.  And 
where  the  mortgagee  by  conditional  sale  is  not 
in  possession  under  the  mortgage,  and  after 
foreclosure  has  to  sue  for  possession,  the  right  to 
sue  to  enforce  a  right  of  pre-emption  accrues 
when  he  obtains  a  decree  for  possession.  Rasik 
Lal  v.  Gajraj  Singh... I.  L.  Bep.  4  AIL  415, 
1882.     Straight  and  Brodhurst,  JJ. 

71. Pre-emption^ Mortgage  by  Condi- 
tional Sale— Act  XV.  of  1877,  Sched.  II.,  Art  10.] 
Where  a  mortgagee  by  conditional  sale,  who  is  in 
possession  under  the  conditional  sale,  forecloses 
under  Bengal  Regulation  XVII.  of  1806,  and 
subsequently  obtains  formal  possession  in  execu- 
tion of  a  decree  obtained  by  him  on  theexpiration 
of  the  year  of  grace,  the  period  of  limitation  for 
a  suit  to  enforce  a  right  of  pre-emption  in  res- 
pect of  the  property  will  run  from  the  date  of 
his  possession  under  his  decree,  and  not  from 
theexpiration  of  the  year  of  grace.  PragChau- 
BEY  V.  Bhajan  Chandrai...I.  L.  Bep.  4  AIL 
291,  1882.     Oldfield  and  Brodhurst,  JJ. 

72.  Pre-emption — ^oint   Contract  for 

Purchase — Suit  against  One  Purchaser — Added 
Parties— Act  XV,  ofiS'j'j,  f  22.]  On  the  12th 
April,  1880,  the  plaintiff  instituted  a  suit  against 
A,,  claiming  to  enforce  a  right  of  pre-emption  in 
respect  of  a  share  in  an  undivided  estate  which 
had  been  sold  to  A,  and  his  minor  brother  B. 
jointly.  On  the  3rd  May,  1880,  B,  was  made  a 
defendant  to  the  suit,  A»  being  appointed  as  his 
guardian  ad  litem  : — 

Held,  that  the  suit  was  barred  by  limitation 
as  regards  B.,  and  as  the  only  relief  that  could  be 
granted  to  the  plaintiff  was  to  be  obtained  through 
the  invalidation  of  the  joint  contract  to  A, 
and  B.,  it  followed  that  his  claim  could  not  be 
sustained  unless  preferred  within  the  proper 
period  of  limitation  against  both  the  vendees,  A. 
and  B,,  even  assuming  that  the  suit  was  in  time 
as    regards    A,     Habib-ul-lah    v.    Achaibar 

Pandey I.   L.  Bep.    4   AIL  145.  1881. 

Straight  and  Brodhurst,  J  J. 

78. Specific  Movable  Property,  Suit  for 

-^Legacy— Act  XV.  of  1877,  Sched,  II„  Arts,  49, 
123.]  A  testator  bequeathed  certain  specific 
movable  property  to  A,  The  defendant  having 
obtained  a  certificate  under  Act  XXVII.  of  i860 
on  behalf  of  the  testator's  widow,  took  possession 
of  the  property.     On  the  27th   March    1873,  the 
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former  certificate  was  cancelled,  and  a  certificate 
granted  to  ^.,  and  on  the  19th  August,  1873,  the 
defendant  was  ordered  to  deliver  up  the  property 
to  the  plaintiff,  who  had  purchased  it  from  A. 
On  the  22nd  March,  1878,  the  plaintiff  instituted 
a  suit  to  recover  the  property: — 

Heldf  that  the  suit  was  barred  by  Art.  49, 
Sched.  II.  of  Act  XV.  of  1877. 

Article  123  of  that  Schedule  only  applies  to 
cases  in  which  the  property,  sought  to  be  reco- 
vered, is  not  only  a  legacy,  but  is  also  sought  to 
be  recovered  as  such  from  a  person  who  is 
bound  by  law  to  pay  such  legacy,  either  because 
he  is  the  executor  of  the  will  or  otherwise 
represents  the  estate  of  the  testator.  Issur 
Chunder  Doss  v,  JuggutChunder  Shapa...I. 
L.  Hep.9  Cal.  79,  1882.     White  sind  Mac^ 

phersotif  J  J. 

74.  — —  Adverse  Possession  —  Tenanis-in- 
Common — Landlord  and  Tenant — Non-Payment 
of  Rent. "]  On  the  1st  December,  1848,  Balaji, 
the  original  owner  of  the  property  in  suit,  by  an 
agreement  of  that  date,  appointed,  as  successors 
to  his  estate,  after  his  death,  three  persons, 
vi».,  the  plaintiff,  ^.,  and  A,  on  condition  that 
they  should  maintain  him  during  the  remainder 
of  his  life,  pay  off  his  debts,  and  perform  his 
funeral  ceremonies.  Accordingly,  B,  lived 
with  Balaji,  and  managed  the  property.  Balaji 
died  in  1852,  and  B»  continued  in  the  manage- 
ment of  the  property  till  his  death  in  1865, 
when  his  sons  took  up  the  management,  and 
subsequently  sold  a  portion  of  the  property. 

On  the  8th  September,  1873,  ^^^  plaintiff 
sued  A.f  the  heirs  of  B.  and  the  purchaser  to  re- 
cover a  third  share  of  the  property  of  Balaji  :— 

Heid^  that  the  suit  was  not  barred  by  limita- 
tion. S.'s  possession,  whether  it  commenced 
before  the  death  or  only  on  the  death  of  Balaji 
was,  on  his  death,  held  consistently  with  and  in 
fulfilment  of  the  agreement,  and  B»  having  en- 
tered on  possession  and  been  left  in  possession 
in  the  first  instance  in  accordance  with  the  con- 
tract, could  not  change  the  character  of  that  pos- 
session by  his  own  mere  will.  He  had  not 
intimated  to  A,  or  the  plaintiff  that  he  repudiat- 
ed the  contract,  and  intended  to  go  into  pos- 
session in  opposition  to  any  rights  they  might 
assert.  As  he  entered  and  continued  to  hold  in 
a  character  consistent  with  the  subsistence  of 
their  rights  they  were  never  called  on  to  eject 
40 
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him  or  by  any  other  process  to  establish  rights 
which  were  not  denied. 

Where  there  subsists  any  contract,  express  or 
implied,  between  the  parties  in  and  out  of 
possession,  to  which  the  possession  may  be  re- 
ferred as  legal  and  proper,  it  cannot  be  pro- 
nounced adverse. 

Mere  non-payment  of  rent  by  a  tenant    for  12 

years   does  not  constitute  adverse  possession. 

Dadoba  V,  Krishna... I.  L.  Bep.  7  Bom.  94, 

1879.     WestaiTidPinhey,]]. 

74  a. Adverse  Possession — Landlord  and 

Tenant — Non-Payment  of  Rent.']  Where  the 
relation  of  landlord  and  tenant  has  once  existed, 
the  mere  fact  of  non-payment  of  rent  by  the  tenant 
for  1 2  years  does  not  constitute  adverse  posses- 
sion.   Tatia  «.  SADASHIV...I.  L.  Rep.  7 Bom. 

40, 1882.     Sargent,  C.J.,  and  Kemball,  J. 

75. Suit  to  Cancel  Lease^Act  XV.  of 

lS7T,  Sched.  II. ^  Arts  91,  II4.]  The  limitation 
for  a  suit  by  the  rightful  owner  of  land  to  cancel 
a  lease  thereof  granted  by  a  person  without  any 
title  thereto  is  that  provided  by  Art.  91  of  Sched. 
II.  of  Act  XV.  of  1877,  w«.,  3  years  from  the 
time  when  the  plaintiff  became  aware  of  the 
facts  entitling  him  to  have  the  lease  cancelled, — 
and  not  that  provided  by  Art.  1 14,  which  refers 
to  the  recission  of  contracts  as  between  pro- 
misors and  promisees. 

Although  the  plea  of  limitation  may  have 
been  abandoned  in  the  lower  Appellate  Court, 
the  High  Court,  on  second  appeal,  is  bound  to 
entertain  it,  if  raised.    Bhawani  Prasad  Singh 

V.  Bisheshar  Prasad  Misr L  L.  Bep.  8 

▲IL  846,  1881.    Straight  3ind  Duthoit,  J  J. 

76.  —  To  Suit  to  Declare  an  Instrument 
a  Forgery^Act  IX.  of  187 1,  Sched.  IL,  AH.  93.] 
In  a  suit  brought  in  1875  to  set  aside  a  deed  as  a 
forgery,  it  appeared  that  the  deed  was  executed 
on  the  17th  July,  and  registered  on  the  19th 
July  1864,  and  that  an  attempt  to  enforce  the 
deed  had  been  made  in  i865  •' — 

Held^  that  the  suit  fell  within  the  description 
of  Art  93,  Sched.  II.,  Act  IX.  of  1871,  and  was 
barred  by  limitation,  whether  the  period  (three 
years)  ran  from  the  date  of  registration  or  the 
date  of  the  attempt.  Fakharuooin  Mahomed 
Ahsan  Chowdhry  v.  Official  Trustee  of 
BENGAL...L.  B.  8  I.  A.  197, 1881;  10  Cal. 

Bep.  176. 
S.  C.  under  Mesne  Profits.  4. 
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77.  Beng.  Act   VIII.  of  1869,  4  27  — 

Dispossession.']  In  a  suit  to  recover  certain 
lands  as  the  mokurruri  mourosi  jote  of  the 
plaintiff,  from  which  they  alleged  they  had  been 
dispossessed  by  the  defendants,  thp  latter  denied 
he  dispossession,  and  alleged  that  the  plaintiffs 
had  themselves  relinquished  the  lands,  and  that 
thereupon  their  predecessors  had  t&ken  posses- 
sion. 

It  was  found  that  though  the  alleged  title  was 
not  proved,  yet  that  the  plaintiffs  had  established 
an  occupancy  right,  and  that  they  had  been 
dispossessed  by  the  defendants. 

On  appeal,  it  was  contended  that  the  suit  was 
barred  by  S  27  of  Bengal  Act  VIII.  of  1869,  not 
having  been  brought  within  one  year  from  the 
date  of  the  dispossession : — 

Held^  that  the  suit  was  not  barred  by  that 
section,  which  did  not  apply  to  suits,  such  as 
the  present  one,  which  involved  questions  of  title. 
Tamizuddin  Munshi  v.  Huro  Nath  Paul. .9 
CaL  Hep.  258, 1881.    Garth,  C.J.,  and  Field, 

J. 

78. Beng.  Act    VI IL  of  1869,  S  27.] 

Section  27  of  Bengal  Act  VIII.  of  1869  applies 
only  to  such  suits  for  possession  as  the  Court  is 
asked  to  decide  irrespectively  of  "any  title,  but 
simply  on  the  ground  that  the  plaintiffs  have 
been  ousted  otherwise  than  by  legal  means. 
Forbes  v.  Sree  Lall  Jha...I.  L.  Rep.  8  Cal. 

865,  1882.    Cunningham  and  Tottenham,  JJ. 

70. Execution  of  Decree   or  Order    of 

Privy  Council-^ Act  XV,  of  1877,  Sched.  II.,  Art. 
180.]  Although  an  order  of  Her  Majesty  in 
Council  may  confirm  a  decree  of  the  Court  below 
that  order  is  the  paramount  decision  in  the  case ; 
and  any  application  to  enforce  it  is,  in  point  pf 
law,  an  application  to  execute  the  order  and 
not  the  decree  which  it  confirmed.  Such  an 
application  is  governed  by  Art.  180,  Sched.  II. 
of  Act  XV.  of  1877.  LucHMUN  Pbrsao  Singh 
V.  KisHUN  Persad  Singh. ..L  L.  Bep.  8  Cal. 
218, 1882 ;  10  Cal.  Bep.  425.    F.  B. 

79a. Execution  of  Decree  or  Order  of 

PHvy  Council— Final  Decree— Act  XV,  of  1877, 
Sched  II.,  Art.  i8o— Res  Judicata.]  A  decree 
for  possession  and  mesne  profits  of  certain  pro- 
perty situated  in  the  districts  of  Shahabad  and 
Gya  was  confirmed  on  appeal  by  the  Privy 
Council  in  July  187 1. 
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In  September  1880,  the  High  Court,  on 
appeal,  held  that  an  application  made  to  the 
Shahabad  Court  on  the  31st  December  1877  for 
execution,  was  barred.  In  the  meantime  an 
application  for  execution  was  made  to  the  Gya 
Court  on  the  23rd  August  1879,  and  granted  in 
June  1880,  and  no  appeal  was  preferred :  — 

Held,  on  appeal  from  an  order  made  in  the 
course  of  proceedings  held  on  the  application  of 
August  1879,  that  Art.  180  of  Sched  II.  of  Act 
XV.  of  1877  governed  the  application,  which 
was,  therefore,  not  barred  by  limitation,  and 
that  the  decision  of  the  High  Court  in  Septem- 
ber  1880  could  not  be  relied  on  to  show  that  it 
was  barred.  Luchman  Persad  Singh  v.  Kishun 
Persad  Singh  (I.  L.  R.  8  Cal  218;  10  Cal. 
Rep.   425)  followed.    Bhooboona    Alumbabi 

Koer  v.  Jobraj  Singh 11  Cal.  Bep.  277, 

1882.     Morris  and  Maclean,  JJ. 

80. Adverse    Possession — Act    IX.  of 

1871,  Sched,  II.,  Art.  144.I  A  Hindu  widow 
having  effected  a  compromise  with  her  co-sharer, 
the  ancestor  of  the  respondents,  that  the  property 
in  dispute  should,  during  her  life-time,  remain  in 
equal  shares  in  their  joint  possession^  but  that 
the  widow  should  have  no  power  to  alienate  the 
movable  or  immovable  properties,  but  that 
after  her  death  the  same  should  pass  to  her 
co-sharer,  sold  her  share  therein  with  possession 
in  1845  to  the  ancestor  of  the  appellant,  and 
died  in  October  1862. 

In  a  suit  by  the  respondents  in  August  1874 
to  recover  the  share  so  sold  :— 

Held,  that  there  was  no  adverse  possession  to 
the  respondents  till  the  death  of  the  widow, 
and  that  the  suit  was  not  barred  by  limitation. 

The  alienation  of  the  widow's  estate  was  good 
for  her  life-time  ;  there  was  no  condition  against 
alienation  thereof,  and  if  there  had  been,  there 
were  no  words  of  forfeiture,  and  no  rule  of 
law  attaching  forfeiture  to  its  breach,  conse- 
quently Art.  144,  Sched.  II.,  Act  IX. of  i87i,did 
not  apply.    MussT.  Bbebea  Sahodra  v.  Rot 

Jung  Bahadoor L.  B.  81.  A.  210»  1881; 

I.  L.  Bep.  8  Cal.  224. 

81. Property  Attached  in    Execution, 

Suit  to  Establish  Right  to— Act  VIPI,  of  1859, 
S  2^6--Act  X.  of  1877,  i  278-Res  JudicaU.] 
In  execution  of  a  decree  for  arrears  of  rent,  the 
decree-holder  attached  a  tnure  belonging  to  the 
judgment-debtor,  who,  pending  the  attadiment. 
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sold  the  tenure  to  the  plaintiff.  An  application 
by  the  plaintiff  under  \  246  of  Act  VIII.  of  2859, 
to  remove  the  attachment  was  rejected  on  the 
ground  that  his  purchase  had  been  after  the 
attachment,  and  was,  therefore,  void.  Subse- 
quently, and  before  any  further  process  in  exe- 
cution was  taken,  the  judgment-debtor  satisBed 
the  decree.  In  1877  the  heirs  of  the  decree-holder 
obtained  another  decree  for  rent  against  the 
same  defendant,  and  again  attached  the  tenure 
in  execution.  The  plaintiffs  application  under 
f  278  of  Act  X.  of  1877  to  raise  the  attachment 
having  been  rejected  on  the  3rd  May  1879,  he, 
on  the  6th  May  1879,  instituted  a  suit  to  establish 
his  right  to,  and  to  confirm  his  possession  of, 
the  tenure : — 

HeUf  that  the  suit  was  not  barred  by  limita- 
tation,  or  as  being  res  judicata.  The  effect  of 
the  satisfaction  of  the  former  decree  by  the 
judgment-debtor,  was  that  the  attachment  ceas- 
ed, and  any  right  which  the  plaintiff  acquired 
by  purchase,  even  though  pending  the  attach- 
ment, became  valid,  and  nothing  having  occur- 
red to  injure  his  right,  he  had  no  occasion  to 
bring  any  suit. 

The  fincUng  of  the  Court  in  the  execution 
department  that  the  sale  was  invalid,  only 
meant  that  the  sale  was  invalid  as  against  the 
judgment-creditor,  and  as  against  any  purchaser 
who  might  purchase  at  a  sale  held  in  execution 
following  that  attachment.  When  the  judg- 
ment-creditor was  paid  off  he  had  no  further 
claim.  The  present  suit  arose  out  of  a  subse- 
quent decree  and  subsequent  attachment,  and 
was  not  res  judicata,  Umesh  Chunder  Roy  v. 
Raj  Bullubh  Sen...L  L.  Bep.  8CaL279; 
10  CaL  Sep.  204,  1882.      Cunningham  and 

Tottenham^  JJ, 


82. Property  Attached  in  Execution — 

Suit  to  Establish  Right  to^Act  VI I L  0/1859, 
f  246— Act  XV.  ofi%TJ,  4  2,  Sched,  IL,  Art.  11.] 
On  the  26th  July  1877,  the  defendants,  who  in 
tervened  under  $  246  of  Act  VIII.  of  1859, 
succeeded  in  obtaining  the  removal  of  an  at- 
tachment placed  by  the  plaintiff  on  certain 
property  in  execution  of  a  mortgage-decree 
obtained  by  him.  On  the  29th  March  1879,  the 
plaintiff  instituted  the  present  suit  for  a  declara- 
tion that  the  title  set  up  by  the  defendants  did 
not  affect  his  right  to  proceed  against  the 
property  :  — 
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Heldy  that  inasmuch  as  the  terms  of  Art.  11, 
Sched.  II.  of  Act  XV.  of  1877  would  prevent  a 
suit  like  the  present  from  being  brought  after 
one  year  from  the  order  in  the  execution  pro- 
ceedings, and  so  had  shortened  the  period  within 
which  such  a  suit  could  have  been  brought  under 
Act  IX.  of  1871,  the  plaintiff  was  entitled  to  the 
benefit  of  the  last  paragraph  of  $  2  of  Act  XV , 
of  1877,  and  the  suit  was,  therefore,  not  barred. 
Raj  Chunder  Chatterjee  v,  Modhoosoodun 
M00KERJEE...I.  L.  Bep.  8  CaL  395  ;  10  Gal* 
Bep.  436,  1882.     Prinsep  and  Bose,  JJ. 

83. Suit  to  Establish  Right  to  Property 

Attached— Act  VIIL  of  1859,  §  2^6— Act  X.  of 
1877,  ♦  2^-^Act  XV.ofl^^^,Sched,  II.,  Arts.  11, 
120.]  The  plaintiffs'  claim  to  property  attached 
by  the  defendant  in  execution  having  been 
rejected  under  $  246  of  Act  VIII.  of  1859  on  the 
15th  August  1877,  they  sued  in  June  1878  to  es- 
tablish their  right  to  the  property  attached,  and 
for  confirmation  of  possession.  Pending  this 
suit,  the  defendant  died,  and  the  plaintiffs  applied 
for  an  order  to  substitute  certain  persons  as 
defendants.  The  Court  thereupon  directed  the 
issue  of  a  summons  to  those  persons ;  but  the 
plaintiffs  failing  to  pay  the  cost  of  the  service 
of  this  summons,  the  suit  was  dismissed  in 
March  1879. 

On  the  14th  March  1880,  the  plaintiffs  again 
sued  for  a  declaration  of  their  right  to  the  pro- 
perty, and  confirmation  of  possession  :— - 

Held^  that  the  order  of  dismissal  in  the  former 
suit  did  not  operate  as  a  bar  to  the  present  suit, 
and  that  the  order  of  the  15th  August  1877  not 
having  been  passed  under  f  283  of  Act  X.  of 
1877,  Art.  II  of  Sched.  II.  of  Act  XV.  of  1877 
did  not  apply,  but  the  case  was  governed  by 
Art.  120,  and  the  suit,  therefore,  was  not  barred. 

Bessessur  Bhugut  «.  MuRLi  Sahu I.    L. 

Bep.  9  Cal.  163;  11  Cal.  Bep.  409,  1882. 
Mitter,  C.J.  (Offg.),  and  Norris,  J. 


84. Suit  to  Establish  Right  to  Property 

Attached  in  Execution  of  Decree — Act  VIIL  of 
1859,  S  2^6-^Act  XV.  of  i$77,  Sched.  If.,  Art.  1 1.] 
A  suit  brought  after  Act  XV.  of  1877  came  into 
force,  to  establish  his  right  to  and  for  possession 
of  property  attached  in  execution  of  a  decree  by 
a  person  against  whom  an  order  has  been  passed 
under  $  246  of  Act  VIII.  of  1859,  is  not  governed 
by  Art.  II,  Sched.  II.  of  Act  XV.  of  1877.     Go- 
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PAL    ChUNDER     MlTTER     V.  MoHESH   ChUNDER 

BoRAL I.  L.  Bep.  9  Cal.  230,  1882. 

McDonnell  and  Fields  J  J. 

84a. Suit  for  Property  Attached   and 

Sold  in  Execution  —  Act  VIII.  of  1859,  $  246.] 
Where,  on  a  claim  preferred  by  the  plaintiff 
under  $  246  of  Act  VIII.  of  1859,  to  property 
attached  in  execution  of  a  decree  against  a  third 
person,  the  Court  neither  specifically  allowed  noj- 
disallowed  the  claim,  but  holding  that  the  plain- 
tiff and  the  judgment-debtor  were  in  joint  pos- 
session of  the  property,  ordered  the  sale  to  pro- 
ceed with  a  notification  of  the  plaintiff's  claim 
respecting  it : — 

Heldy  that  a  suit  brought  by  the  plaintiff  more 
than  a  year  after  the  date  of  the  order  to  estab- 
lish his  right  to  the  property,  was  not  barred. 
Jadoonath  Chvmdhry  v.  Radhamonee  Dassee  (7 
W.  R.  256);  Brijo  Kishore  Nag  v.  Ram  Dyal 
Bhudra  (21  W.  R.I  33);  Sind  Kaminee  Debia  v. 
Issur  Chunder  Roy  Chowdhry  (22  W.  R.  39)  dis- 
tinguished.   Adhicari  Rash  Behari  Dass    v. 

GopiNATH  Barapanda  Mohapatu 11  Cal. 

Bep.  362, 1882.     Tottenham  and  Bose,  JJ. 

84b. Suit  for  Property  Sold  in  Execu- 
tion^ Act  VIIL  oflQsg,  i  2At6^Symbolical  Pos- 
sessiony  Effect  o/J  Where  a  claim  to  property 
attached  in  execution  of  a  decree  preferred  under 
S  246  of  Act  VIII.  of  1859  (as  amended  by  Act 
IX.  of  1871)  by  the  person  in  possession  thereof 
is  dismissed,  the  claimant  being  in  possession,  is 
not  debarred,  in  a  suit  by  the  execution  purcha- 
ser to  recover  the  property,  from  setting  up  his 
title  merely  because  he  has  not  brought  a  suit 
to  establish  it  within  a  year  from  the  date  of 
the  decision  against  his  claim.  Being  in  pos- 
session he  is  entitled  to  insist  that  the  plaintiff 
shall  make  good  his  title  before  he  can  turn  him 
out. 

Symbolical  possession  given  to  an  auction 
purchaser  at  an  execution  sale,  does  not,  as 
against  third  parties,  give  the  purchaser  a  fresh 
starting  point  from  the  date  of  such  possession 
from  which  to  compute  the  limitation  to  a  suit 
for  the  recovery  of  the  property. 

An  unsuccessful  claimant  under  \  246  of  Act 

VIII.  of  1859,  to  the  property  attached  is  a  third 

person  within  the  meaning  of  the  above  rule. 

DoYANiDHi  Panda  v,  Kelai  Panda...11  Cal. 

Bep.  896, 1882.     Tottenham  and  Norris,  J  J. 
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84c. Suit  for   Property    Attached  in 

Execution^Act  VIII,  0/1859,  S  246.]  So  long  as 
Act  IX.  of  1871  was  in  force  the  period  of  limita- 
tion for  a  suit  by  a  person  whose  claim  had  beco 
rejected  under  $  246  of  Act  VIII.  of  1859  ^^ 
establish  his  right  to  the  property  attached,  was 
12  years. 

Where  a  claim  to  attached  property  was  dis- 
allowed under  that  section  in  1876,  and  a  suit 
was  filed  on  the  17th  February  1879 : — 

Heldt  that  under  $  2  of  Act  XV.  of  1877  **»« 
suit  was  governed  by  Act  IX.  of  1 871,  and  was 
not  barred.    Amir    Hoosein  v.  Imam  Bandi 

Begum 11  Cal.  Bep.  443,1882.    Mitter 

and  N orris  t  J  J. 
S.  C.  under  Practice— CiviL  21. 

84d. Suit  to  Set  Aside  Execution  Sale 

— Possession  of  Immovable  Property  ^  Suit  for — Act 
IX.  of  1871,  Sched,  II.,  Art.  14— Act  XV,  of 
1877,  Sched.  II.,  Art  12.]  The  plaintiff's  property 
was  sold  in  1874,  1875  and  1876  in  execution  of 
a  decree  obtained  against  him,  and  the  defendants 
became  the  purchasers.  In  1880  the  decree  was 
reversed  by  the  Privy  Council,  and  in  February 
1881  the  plaintiff  sued  the  plaintiff  in  the  former 
suit  and  the  purchaser  at  the  execution  sale  to 
have  the  sale  declared  null  and  void,  and  for 
possession  of  the  property  :— 

Held,  that  the  only  way  in  which  the  plaintiff 
could  assail  the  defendants'  title  was  by  obtain- 
ing the  cancelment  of  the  sales  at  which  they 
purchased,  and  so  long  as  those  sales  stood 
good,  their  position  was  unimpeachable.  The 
suit,  therefore,  was  barred  by  limitation, 
whether  Art.  14  of  Sched.  II.  of  Act  IX.  of  1871, 
or  Art.  12  of  Sched.  II.  of  Act  XV.  of  1877 
applied.    Parshadi  Lal  v.  Mahomad  Zain-ul 

Abdin LL.  Bep.  6  AIL  678,  1883. 

Straight  and  Oldfield^  JJ. 

84e. Attached  Property,  Claim  to—Act 

VIII.  of  1859,  S  246.]  Where  a  claimant  under 
S  246  of  Act  VIII.  of  1859,  to  property  attached 
in  execution  of  a  decree  failed  to  adduce  evi- 
dence of  his  title  as  directed,  and  the  case  was 
struck  off  the  file  : — 

Held,  that  this  amounted  to  an  order  disallow, 
his  claim,  and  that  he  was  bound  to  bring  his 
suit  to  establish  his  title  to  the  property  within 
one  year  from  the  date  of  the  order.  Sadut 
Ali  t.  Ram  Dhone  Misser...12  CaL  Bep.  43, 
1882.     Mai.  lean  and  Bose^  ] J . 
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84f.  Immovable  Property,  Suit  for — 

AaXV.  of  1877,  Sched  II.,  Art,  12.]  A  suit  by 
a  plaintiff  alleging  that  immovable  property 
belonging  to  him  has  been  sold  in  execution  of 
a  decree  against  a  third  person,  and  seeking  to 
set  aside  the  sale,  and  to  recover  the  property, 
is  not  governed  by  Art.  12  of  Sched  II.,  Act 
XV.  of  1877,  but  is  a  suit  for  possession  of 
immovable  property  to  which  the  12  years 
limitation  applies.  Nathu  v.  Badri  Das... I. 
Ii.  Bep.  6  AU.  614,    1883.    Oldfield   and 

Tyrrell,  JJ. 

85. Sale  for  Arrears  of  Revenue,  Suit 

to  Set  Aside -Act  XV,  0/1877,  Sched.  II.,  Art, 
12.]  A  suit  to  set  aside  a  sale  for  arrears  of 
revenue  must  be  brought  within  one  year  from 
the  date  when  the  sale  became  final  and  con- 
clusive. Raj  Chundra  Chuckerbutty  v. 
KiNOo  KHAN...I.  L.  Bep.  8  Cal.  329, 1882. 
Prinsep  and  Bose,  JJ. 

88. Reversioner,  Suit  by,  after  Widow's 

Death —  Adverse  Possession  against  Widow  when 
Binds  Reversioners  —  Act  XV.  of  1877,  Sched. 
JL,  Art.  141.]  On  the  death,  in  1842,  of  one  of 
two  divided  Hindu  brothers,  leaving  him  sur- 
viving a  widow  and  two  daughters,  the  surviving 
brother  took  possession  of  the  whole  of  his 
estate  to  the  exclusion  of  the  widow ;  but  in 
1846  she  entered  into  an  ikrarnamah  surren- 
dering to  her  broth«r-in-law  all  her  husband's 
property,  except  a  small  portion  which  she  re- 
tained for  maintenance.  The  widow  died  in 
1878.  In  1879  ^^  daughters  sued  to  recover 
their  father's  property  from  vendees  to  whom 
their  uncle  had  sold  it  in  1847  and  1848: — 

Heidi  that  the  suit  was  not  barred  by  limita- 
tion. It  was  not  barred  by  Art.  141  of  Sched  II. 
of  Act  XV.  of  1877,  or  Art.  142  of  Sched.  II.  of 
Act  IX.  of  I871,  which  prescribed  the  same 
period  of  limitation,  vts.,  12  years  from  the 
death  of  the  last  female  entitled  to  succession  ; 
nor  was  it  barred  by  limitation  by  any  Act  prior 
to  the  Acts  of  1871  and  1877  so  as  to  fall  un- 
der the  second  para,  of  $  2  of  Act  XV.  of  1877. 
For  though,  under  Act  XIV.  of  1859,  adverse 
possession  which  barred  the  widow  also  barred 
the  reversionary  heir,  the  same  rule  did  not 
apply  to  alienations  made  by  a  Hindu  widow 
while  in  possession  of  the  estate  ;  and  there  had 
been  no  adverse  possession  against  the  widow 
by  dispossession  for  12  years,  as  the  cause  of 
action  which    accrued  to  her  ceased  to   exist 
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when  she  compromised    with    her  brother-in- 
law  by  the  ikrarnamah  of  1846.     PuRSUT  KoER 
V.  Palut  R0Y...I.  L.  Bep.  8  Cal.  442, 1881. 
Mitter  and  Maclean,  J  J. 

87. Adverse  Possession  against  Hindu 

Widow  when  Binding  on  Reversioner — Act  XV. 
of  1^77,  Sched.  II,,  Art.  141.]  A  title  by  ad- 
verse possession  for  more  than  12  years  may 
accrue,  as  against  the  reversioners,  even  dur- 
ing the  life-time  of  a  Hindu  widow,  but  where 
possession  arises  directly  from  any  invalid 
alienation  on  her  part,  special  provision  is  made 
for  the  right  to  sue  on  the  part  of  reversioners 
within  12  years  from  her  death  and  the  accrual 
of  their  title.  Gva  Pbrsad  v.  Heet  Narain... 
I.  L.  Bep.  9  Cal.    93,    1882.    Prinsep  and 

Bose,  JJ. 

87a. Adverse  Possession  against  Hindu 

Widow,  Reversioners  not  Bound  by  —  Act  XV.  of 
1877,  Sched.  II.,  Art.  140.]  Under  the  Limita* 
tion  Act  XV.  of  1877,  adverse  possession  of  im- 
movable property  against  a  Hindu  widow  will 
not  affect  the  reversioner  entitled  to  succeed 
on  her  death,  who,  under  Art.  140  of  Sched.  II. 
of  that  Act,  has  12  years  to  bring  his  suit  from 
the  time  when  his  estate  falls  into  possession. 
Srinath  Kur  v,  Prosuno  Kumar  Ghose...!. 
L.  Bep.  9  CaL  934, 1883.  F.  B. 
Dwarka  Nath  Guptu  v.  Komol- 

MONi  Dasi 12  Cal  Bep. 

648. 

88. Application  to  Revive  Pending  Suit 

^Act  XV.  of  1877,  Sched,  II.,  Arts.  171,  171a, 
17 1  A,  178.J  The  right  to  apply  in  a  pending 
suit,  i.e.,  a  suit  in  which  no  final  order  has 
been  made, — is  a  right  which  accrues  from  4ay 
to  day,  and  therefore  Arts.  171,  171a,  171b,  and 
178  of  Sched.  II.  of  Act  XV.  of  1877  do  not 
apply  to  an  application  to  revive  such  a  suit. 
Kedarnath  Dutt  v.  Harra  Chand  Dutt...I, 
L.  Bep.  8  Cal.  420, 1882.    WUson,  J. 

89. Execution  of  Decree  Obtained  by 

Minor—  Act  XV.  of  1877,  $  7  —  Disability  — 
Application  for  Execution  by  Guardian^  A 
plaintiff,  who  has  obtained  a  decree  during  his 
minority,  has  the  option  either  of  applying 
through  his  guardian  to  execute  the  decree  dur- 
ing his  minority,  or  to  wait  until  the  expiration 
of  his  minority  before  enforcing  his  decree. 

If  the  guardian    of  a   minor    commences  to 
execute  the  decree  on   his  behalf  during   the 
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minorityi  it  does  not  follow  that  all  subsequent 
applications  by  that  guardian  on  the  minor's 
behalf  are  to  be  governed  by  the  law  of  limita- 
tion. The  application  of  the  guardian  is  the 
application  of  the  infant.  The  minor  is  under 
a  disability  during  the  whole  period  of  his  mi- 
nority. His  disability  does  not  cease,  because 
he,  through  'his  guardian,  makes  two  or  more 
applications  for  execution,  however  long  the 
interval  between  them,  provided  they  are  all 
made    during     the     minority.      MoN    Mohun 

BUKSEB  r.    GUNGA    SOONDERV  DaBEE I.  L. 

Bep.  9CaL  181;  11  Cal.  Bep.  84,  1882. 

White  and  Macpherson,  J  J. 

90.  —  Execution  of  Decree — Injunction — 
Stay  of  Execution^  Act  XV  .of  \%1*J,  S  I5i  Sched. 
II.,  Art,  179,  CI.  2.]  On  an  application  being 
made  by  the  plaintiff,  on  the  31st  May  1876,  to 
execute  an  ew-parte  decree  obtained  by  him  on 
the  7th  February  1876,  the  defendant  applied  to 
set  aside  the  decree,  and  obtained  an  order 
staying  execution,  which  order  remained  in 
force  until  the  19th  December,  1877,  when  the 
defendant's  application  to  set  aside  the  decree 
was  finally  rejected  in  appeal  In  the  meantime, 
on  the  21st  February,  1877,  the  execution  case 
had  been  struck  off  the  file.  On  an  application 
made  on  the  i8th  December,  1880,  for  execution 
of  the  decree  : — 

Held,  that  though  under  f  15  of  Act  XV.  of 
1877  a  decree-holder  would^  not  be  entitled  to 
any  exclusion  of  the  time  during  which  execu- 
tion was  suspended  by  an  injunction  in  calcu- 
lating the  period  of  limitation  for  execution  of 
his  decree,  yet  the  present  application  was  not 
barred  though  made  more  than  3  years  from  the 
date  of  the  decree,  the  defendant's  application 
to  revive  the  suit  having  kept  the  decree  open, 
so  that  it  did  not  become  final  until  the  order 
of  the  Appellate  Court  on  the  19th  December 
1877,  ^^®  application,  therefore,  was  within  time 
as  being  made  within  3  years  from  that  date 
according  to  the  terms  of  CI.  2,  Art.  179,  Sched.  II 
of  Act  XV.  of  1877.  LuTFUL  Hug  v.  Shumbu- 
DiN  PATTUCK...I.  L.  Bop.  80al.  248 ;  10  Cal. 
Bop.  143, 1881.    Morris  and  Prinsep,  JJ. 

91. BenfT.  Act  VIII.  of  1869,  \  30— 

SPecicU  Agreement,']  The  defendant,  a  tehsil- 
dar  of  one  of  the  plaintiff's  zemindaries,  was 
dismissed  on  the  24th  August  1876,  and  sub- 
sequently rendered  accounts  which  were   found 
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to  be  incorrect  The  plaintiff  agreed  to  give 
him  time  to  make  good  certain  items  on  his 
executing  an  ikrar  promising  to  pay  whatever 
balance  might  be  found  due  on  inquiry  by  the 
plaintiffs  agent. 

On  the  28th  October,  1878,  the  present  suit 
was  instituted  to  recover  the  sum  found  to  be 
due  by  the  defendant  on  such  inquiry  : — 

Held^  that  the  suit  was  not  governed  by  $  30 
of  Bengal  Act  VIII.  of  1869,  and  was  not  barred 
by  limitation  ;  the  special  agreement  took  the 
case  entirely  out  of  the  scope  of  $  3a  Beer 
Chundrr  Manicky  v.  Hurro  Chunder  Bur- 
MON...I.  L.  Bep.  9  Cal.  211 ;  12  Cal.  Bep. 
829,  1882.     Garth,  C.J.,  and  Bose,  J. 

92. To  Recover    Property    by   Setting 

Aside  Deed  of  Gift— Act  XV.  ofi%Ti,  Sched.  II., 
Arts,  91,1 14 — Champerty.']  The  plaintiffs,  with 
the  exception  of  one  A.^  sued  to  obtain  posses- 
sion, by  right  of  inheritance  under  Hindu  law, 
of  certain  property,  by  setting  aside  a  deed  of 
gift  executed  by  one  Narain  Singh,  deceased,  in 
favour  of  the  defendant,  which  deed  they  alleged 
to  have  been  fraudulently  obtained  from  Narain 
Singh  when  he  was  in  a  state  of  insensibility. 
The  property  was  the  self-acquired  property  of 
Narain  Singh. 

According  to  the  plaint,  A.  joined  in  the  suit 
on  the  mutual  contract  and  agreement,  that  he 
should  defray  all  the  costs  of  the  suit  up  to  the 
Privy  Council,  and  that  he  should  then  become 
proprietor  of  one-half  of  the  property  in  dispute, 
and  be  entitled  to  half  the  costs  : — 

Heldt  that  A.  had  no  right  to  join  in   the  suit. 

Held  by  Straight ^  J. — That  the  suit  was  govern- 
ed by  Art.  144  and  not  by  Art.  91  of  Sched. 
II.  of  Act  XV.  of  1877. 

By  Stuart,  C  ]. — That  the  suit  was  governed 
by  Art  91  and  not  by  Art.  144  of  that  schedule. 
Sikher  Chund  v.  Dulputty  Singh  (I.  L.  R.  5  Cal. 
363;  5  Cal.  Rep.  374)  distinguished.  Hazari 
Lal  V,  Jadaun  Singh... I.  L.  Bep.  6  All.  76. 

1882. 

93. Suit  by  Consignee  against  RailTPay 

Co.  for  Non- Delivery  —  Property  in  Goods  when 
Passes  on  Sale  of  Goods— Act  XV.  of  1877, 
Sched.  11.^  Arts.  30,  I15.]  The  limitation  for  a 
suit  by  the  purchaser  and  consignee  of  goods 
(not  sent  on  sample  or  for  approval)  sent  by 
railway,    against    the    Railway    Company    for 
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compensation  for  non-delivery,  is  that  pre- 
scribed by  Art.  1 15,  and  not  Art,  30,  Sched.  II., 
Act  XV.  of  1877 ;  the  goods  not  being  sent  on 
sample  or  for  approval,  the  property  in  them 
passes  at  once  to  the  consignees  on  delivery  to 
the  Railway  Company,  and  the  consignor,  there- 
fore, in  contracting  with  the  latter,  acts  as  agent 
of  the  consignees,  who  can  maintain  a  suit  for 
breach  of  contract  for  loss  or  injury  to  their 
goods.  Hassaji  V,  E.  I.  Ry.  Co... I.  L.  Bep. 
6  Mad.  388,  1882.  Innes,  C.J.   (Offg.),  and 

Tarrant,  J. 

94. Partition,  Suit  for-^Act  XV.  of 

1877,  Sched.  11, y  Art.  iZ-j^Share injoint  Property, 
Suit  for,']  The  limitation  for  a  suit  to  obtain  a 
share  of  joint  family  property,  the  interest 
in  which  of  the  plaintiffs  father  has  been  sold 
in  execution  of  a  decree,  begins  to  run  from 
the  time  when  the  exclusion  from  his  share  first 
becomes  known  to  the  plaintiff.  Issuridutt 
Singh  V.  Ibrahim. .. I.  L.  Bep.  8  Cal.  658, 
1881.     Mitter  and  Maclean,  J  J. 

95. ^oint    Family  Property,   Suit  for 

Share  in — Onus  Probandi — Act  XV.  of  1877, 
Sched.  II.,  Arts.  127,  144.]  Before  a  Hindu 
plaintiff  can  bring  his  case  within  Art.  127  of 
Sched  II.  of  Act  XV.  of  1877,  he  must  prove 
that  the  property  in  which  he  seeks  to  recover  a 
share  is  "joint  family  property ; "  and  it  is  not 
enough  for  him  merely  to  call  it  joint  family 
property,  and  to  show  that  at  some  anterior 
time  his  ancestors  and  the  defendants'  ancestors 
were  joint ;  leaving  the  Court  to  presume  from 
this,  that  any  property  of  which  the  defendant 
may  be  possessed  at  the  time  of  the  suit  brought 
is  joint  family  property. 

Where  the  property,  of  which  the  plaintiff 
claims  a  share  as  being  joint  family  property, 
has  been  in  the  exclusive  possession  of  the  de- 
fendant for  upward  of  12  years,  the  defendant 
has  under  Art.  144  2.primd  facie  title  thereto 
against  all  the  world ;  and  if  the  plaintiff  wants 
to  bring  himself  within  Art.  127,  the  onus  is  on 
him  to  show  that  the  property  which  he  seeks  to 
recover  was  at  some  time  joint  family  property, 
Obhov  Churn  Ghose  v.  Gobind  Chunder 
DBY...I.  L.  Bep.  9  Cal.  287,  1882.  Garth, 
C.J.,  and  Mitter,  J. 

96. Redemption,  Suit  for — Declaratory 

Decree  of  Right  to  Redeem  not  Executed. '\  In 
1 866  the  plaintiffs  ancestor  obtained  a  decree 


LIMITATIONr— c<m/rf. 

authorising  him  to  recover  certain  property 
mortgaged  by  him  on  payment  of  a  certain  sum 
due  to  the  mortgagee,  but  not  declaring  that  he 
would  be  foreclosed  if  he  did  not  exercise  his 
right  of  redemption  : — 

Held,  that  a  suit  in   1881  to  redeem  the  pro- 
perty was  not  barred.     Sami  Achari  v.  Soma- 
suNDRAM  Achari  ..I.  L.  Bep.  6  Mad.  119, 
1882.     Turner,  C.J.,  and  M.  Ayyar,  J. 

97.  Beng.  Act  VIII.  of  1869,  $  27— 

Landlord  and  Tenant — Possession,  Suit  for,  on 
Dispossession  by  Landlord — Title.]  Where  a 
suit  by  a  tenant  against  his  landlord  is  both  in 
form  and  in  substance  one  to  recover  possession 
on  the  ground  of  illegal  dispossession  by  the 
landlord,  and  no  question  of  the  plaintiff's  title  is 
raised,  the  insertion  in  the  plaint  of  a  claim  for 
declaration  of  the  plaintiffs  title  is  not  sufRcient 
to  prevent  the  application  of  the  limitation 
prescribed  by  $  27  of  Bengal  Act  VIII.  of  1869. 
Musst.  Dhurjobutty  Chowdrain  v.  Chamroo  Mun^ 
dul    (25    W.     R.    217)    distinguished.    Imam 

BuKSH  MONDUL  V.    MONIM  MONDUL I.  L. 

Bep.   9   Cal.   280,  1882.     Garth,  C.J..  and 

Bose,  J. 

98.  Respondent,  Adding — Act  X.  of 

1877,  ♦  559.]  Section  559  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877,  gives  the  Appellate 
Court  full  power  to  make  a  party  to  the  suit 
a  respondent,  though  the  period  for  filing  an 
appeal  against  him  may  have  expired,  and  the 
discretion  conferred  by  that  section  is  not 
limited  by  any  provision  of  the  Limitation  Act 
XV.  of  1877.  Manickva  Moyee  v.  Baroda 
Prosad  Mookerjee  ..I.  I4.  Bep.  9  Cal.  865; 
11  Cal.    Bep.  480,    1882.    McDonnell  and 

Field,  JJ. 

99. Beng.  Act  VIII,  of  1869,  $  58— 

Rent  Decree  for  less  than  Rs.  100,  Execution 
of]  Where  no  application  for  the  execution  of 
a  rent-decree  for  less  than  Rs.  500  is  made  with- 
in 3  years  from  the  date  of  the  decree,  execution 
will  be  barred  by  f  58  of  Bengal  Act  VIII.  of 
1869,  though  an  application  for  transfer  of  such 
decree  for  execution  may  have  been  made  to  the 
Court  which  passed  it  within  3  years  from  the 
date  of  the  decree.  Bholanath  Roy  v.  Nuren- 
DRo  Nath  Roy... I,  L.  Bep.  9  CaL  880;  12 
OaL  Bep.  58,  1882.     Wilson  and  aKinealy, 

JJ. 


Digitized  by 


Google 


(    786    ) 


DIGEST  OF  CASES. 


(    736    ) 


LXXITATION— c<m/<f. 

100. Cause  of  Action  —  Suit  for  Pos- 
session of  Land  Purchased  Subject  to  Ijara  — 
Adverse  Possession  to  Ijaradar  not  Adverse  to 
Ptaintiff— Act  XV.  of  1S77,  Sched,  IL,  Arts.  140, 
144.]  The  plaintiff  in  1862  purchased  a  certain 
talook  which  had  been  a  khas  mehal  of  Govern- 
ment, and  which  at  the  time  of  his  purchase  was 
subject  to  an  ijara  which  expired  in  1 868* 
During  the  currency  of  the  ijara  the  ijaradars 
were  dispossessed  by  the  defendants,  who  had 
been  in  possession  of  the  land  in  dispute  prior  to 
the  sale  to  the  plaintiff. 

In  a  suit  brought  by  the  plaintiff  for  posses- 
sion in  1880  :^ 

Heldf  that  his  cause  of  action  arose  on  the 
termination  of  the  ijara^  and  that  the  suit,  whe- 
ther it  fell  under  Art.  140  or  144  of  Sched.  II.  of 
Act  XV.  of  1877,  was  not  barred.  Possession 
adverse  to  the  ijaradars  was  not  adverse  to  the 
plaintiff,  who  did  not  claim  through  them. 
Krishna  Gobind  Dhur  v.  Hari  Churn  Dhur. 
I.  L.  Bep.  9  CaL  867  ;  12  CaL  Bep.  19, 
1882.     WUson  and  Field,  JJ. 

101. Ghatwal,  Suit  6y,  to  Resume  Per- 
manent Tenure  Granted  by  Predecessor — Adverse 
Possession  —  Act.  XV.  of  1877,  Sched  IL,  Art. 
139.]  A  suit  by  a  Ghatwal  to  whom  Bengal 
Regulation  XXIX.  of  1 8 14  applies,  to  resume  a 
permanent  tenure  granted  by  his  predecessor, 
must  be  brought  within  12  years  from  his  suc- 
cession to  the  ghatwali  estate. 

The  possession  of  the  tenant  is  adverse  to 
him  from  the  time  of  the  death  of  his  imme- 
diate predecessor. 

Article  139,  Sched.  II.  of  Act  XV.  of  1877, 
which  provides  for  a  suit  by  a  landlord  to  recover 
possession  from  a  tenant,  and  gives  12  years 
from  the  determination  of  the  tenancy,  refers  to 
suits  in  respect  of  tenancies  in  which  the  leases 
have  expired,  and  so  have  terminated,  or  in 
respect  of  tenancies  at  will  determinable  by 
due  notice.  It  does  not  refer  to  a  suit  by  which 
the  plaintiff  seeks  to  recover  from  the  holder  of 
a  title  permanent  in  its  nature.  Modho 
KbOERY  V,  Tbkait  Ram  Chunder  Sing..  I.  L. 
Bep.  9  CaL  411 ;  11  CaL  Bep.  508,  1882. 
Tottenham  and  Bose,  JJ. 

102. Idol,   Turn  of  Worship  of—Act 

XV.  of  1877,  Sched.  II.,  Art.  131— Palla,]  A  suit 
to  enforce  a  Palla,  or  right  to  worship  an  idol  in 
turn,  is  a  suit  to  enforce  a  periodically  recurjing 
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right  within  the  meaning  of  Art.  131,  Sched.  II., 
Act  XV.  of  1877.  Eshan  Chunder  Rcy  v.  Mon- 
mohini  Dassi.  (I.  L  R.  4  Cal.  683)  followed. 
Gopebkishen  Gossamy  v.  Thakoordass  Gos- 
SAMY...L  L.  Bep.  8  CaL  807 ;  10  Cal.  Bep. 
439,  1882.     Field  and  aKinealy,  JJ. 

108. Abatement  of  Suit,  Appeal  from 

Order  for— Appeal  from  Order  Refusing  to  Set 
Aside  Order  for  Abatement — Death  of  Sole  Defend- 
ant— Application  to  Substitute  Representative — 
Act  XV.  of  1877,  Sched.  IL,  AH.  1 78.]  The 
sole  defendant  in  a  suit  to  recover  possession  of 
land  died  before  the  hearing.  Sixty-three  days 
afterwards  the  plaintiff  applied  to  the  Court  to 
enter  the  legal  representative  of  the  deceased 
defendant  on  the  record.  On  the  22nd  Novem- 
ber, 1880,  the  Court  rejected  the  application  as 
being  barred  by  limitation,  and  ordered  the 
suit  to  abate.  On  the  same  day  the  plaintiff 
applied  to  the  Court  to  set  aside  the  order  for 
abatement,  but  the  application  was  rejected  00 
the  20th  September  1881.    On  appeal : — 

Held^  that  no  appeal  lay  against  this  latter 
order,  and  that  the  appeal  against  the  former 
order  was  out  of  time  ;  but  that  the  High  Court 
would  take  cognizance  of  the  case  under  S  622 
of  the  Civil  Procedure  Code,  Act  X.  of  1877. 

Held,  also,  that  the  application  to  substitute 
the  legal  representative  of  the  defendant  on  the 
record  was  an  application  under  \  372  and  not 
under  \  368  of  the  Civil  Procedure  Code,  and 
that  the  plaintiff  was  entitled  to  make  it  within 
3  years,  under  Art.  178,  Sched.  II.,  Act  XV.  of 
1877.  Benode  Mohini  Chowdhrain  v.  Sharat 
Chunder  Dev  Chowdhry...!.  L.  Bep.  8  CaL 
837 ;  10  CaL  Bep.  449 ;  12  CaL  Bep.  421, 
1882.     Field  and  aKinealy,  JJ. 

104. Act  XV.    of   1877,  S    12— Time 

Requisite  to  Obtain  CoPy  of  Decree."]  The  time 
'*  requisite  for  obtaining  a  copy  of  the  decree" 
appealed  against,  which,  under  5  12  of  Act  XV. 
d€  1877,  is  to  be  excluded  in  computing  the 
limitation  for  the  appeal,  expires  when  the  copy 
is  ready  for  delivery.    Gopal  Chunder  Roy  ». 

Brojo  Behary  Mitter 9  Cal.  Bep.  893, 

1881.    Prinsep  and  Field,  JJ. 

106. Bengal  Act  VIII.  of  1869,  f  27.] 

The  limitation  provisions  of  Bengal  Act  VI 1 1, 
of  1869,  5  27,  do  not  apply  to  a  case  in  which 
the  plaintiff  relies  on  his  title,  and  seeks  to  re- 
cover possession  on  the  strength  of  that  title, 
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and  in  which  the  defendant  denies  that  title. 

JoYUNTi  Dasi  v.  Mahomed  Ally  Khan I. 

L.  Bep.   9   Cal.    428,  1882.      Wilson  and 

Afacpherson^  J]. 

106. Application  for  Probate  or  Ad- 

ministration— Act  XV.  of  1877,  Sched,  IL,  Art. 
178.]  Article  178  of  Schedule  II.  of  Act  XV. 
of  1877  is  limited  to  applications  made  under 
the  Civil  Procedure  Code,  and  does  not  apply  to 
applications  for  probate,  or  letters  or  certificates 
of  administration.    Bai  Manekbai  v,  Manekji 

Kavasji I.  L.Bep.  7  Bom.  218,  1880. 

Westropp,  C.J.,  and  MelvUl,  J. 

107.  —  Execution  of  Decree  — Acknow- 
ledgment of  Debt— Part  Payment^ Act  XV,  of 
1877,  H  I9»  20 — Decree  Payahle  by  Instalments.'] 
A  decree  passed  on  the  24th  June,  1878,  directed 
the  payment  of  money  by  instalments  on 
the  22nd  July  and  20th  December,  1878,  and 
the  balance  by  yearly  instalments,  and  con- 
tained the  following  condition : — "  In  case  of 
breach  of  agreement,  the  plaintiff  has  the  power 
that  by  cancelling  the  fixed  instalments  he  may 
realize  the  whole  decretal  money  by  enforcement 
of  lien  on  the  hypothecated  property  in  execu- 
tion of  the  decree." 

The  instalments  were  not  duly  paid,  but  on 
the  7th  May,  1879,  4th  February,  1880,  and  13th 
January,  188 1,  the  judgment-debtor  made  part 
payments  out  of  Court  on  account  of  the  decree, 
and  on  the  two  last  occasions  endorsed  on  the 
decree  the  following  words :— "  I,  Ghulam  AH, 
judgment-debtor  of  this  decree,  have  myself 
paid  Rs.  —  and  have  endorsed  this  payment 
on  the  decree  in  my  own  handwriting." 

On  the  5th  September,  1 88 1,  the  judgment- 
creditor  applied  for  execution  : — 

Heldy  following  but  doubting  Ramhit  Rai  v. 
Satgur  Rai  (I.  L.  R.  3  All.  247)  that  the  applica- 
tion was  governed  by  the  rule  contained  m  S  19 
of  Act  XV.  of  1877,  and  that  the  endorsements 
by  the  judgment-debtor  on  the  decree  were 
acknowledgments  of  liability  under  the  decree, 
and  therefore  that  the  application  was  not 
barred. 

Per  Mahmood,  J. — The  part  payments  made 
and  endorsed  by  the  judgment-debtor  on  the 
decree  fell  within  the  terms  of  5  20  of  the  Act. 
Asmutullah  Dalai  v.  Kally  Chum  Mitter  (I.  L. 
R.  7  Cal.  56>  distinguished. 
47 
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Quaere,  whether  the  decree-holder  was  abso- 
lutely bound  to  execute  the  decree  when  the 
default  in  the  first  instalment  took  place,  the 
terms  of  the  decree  being  apparently  only 
optional  and  not  imperative  as  in  Shib  Dat  v. 
Kalka  Prasad  (L.  R.  2  All.  443).    Janki  Prasad 

9.  Ghulam  Au I.  L.  Bep.  5  All.  201. 

Tyrrell  and  Mahmoody  J  J. 

107a Part  Payment—Act  XV,  of  1877, 

^  20.]  All  that  is  required  by  \  20  of  the  Limita- 
tion Act  XV.  of  1877  is  that  the  fact  of  the 
part  payment  should  appear  in  the  handwriting 
of  the  person  making  it ;  it  is  not  necessary 
that  the  appropriation  of  the  payment  to  principal 
should  appear  in  writing.  Jada  Ankamma  v. 
Nadimpally  Rama  Sastrulu...I.  L.  Bep.  6 

Mad.  281, 1883.     Innes  and  Keman,  JJ. 

108 Haks,  Suit  for  by  Sharer  against 

another  Sharer — Desaigiri  Hak — Act  IX.  ofiSyi, 
Sched.  Il.i  Arts.  30,  132.]  Article  132  of  Sched. 
II.  of  Act  IX.  of  1871  applies  to  suits  brought  by 
a  Hakdar  against  the  person  originaly  liable 
for  payment  of  the  Hak^  and  not  to  suits  by  one 
sharer  in  a  vatan  against  another  sharer  or 
alleged  sharer  who  has  improperly  received  the 
plaintiff's  share  of  the  hak.  A  suit  of  the  latter 
description  is  a  suit  for  money  received  by  the 
defendant  for  the  plaintiff's  use,  and  the  period 
of  limitation  is  3  years  as  prescribed  by  Art.  30. 
Chaganlal  v-  Bapoobhai  (I.  L.  R.  5  Bom.  68) 
observed  upon.  Hurmukhgauri?;.  Hurisukh- 
PRASAD...I.  L.  Bep.  7  Bom.  191, 1883.  Mel- 
vill  and  Pinhey,  JJ . 

109.  —  Execution  of  Decree  in  Appeal — 
Act  XV.  of  1877,  Sched.  II.,  Art.  179.]  The 
holder  of  a  decree  for  partition  and  possession 
passed  on  the  19th  January,  1878,  applied  for 
execution  on  the  2nd  February,  1878.  An  order 
was  made  by  the  Court  executing  the  decree 
from  which  the  decree-holder  appealed.  The 
Appellate  Court,  on  the  1 8th  September,  1878, 
reversed  the  order  appealed  against,  and  directed 
the  partition  to  be  effected  by  lots,  and  remand- 
ed the  case  for  that  purpose.  The  first  Court 
proceeded  to  carry  out  the  order  of  the  Appel- 
late Court,  but  eventually  struck  off  the  case  on 
the  15th  February,  1879,  as  the  decree-holder 
failed  to  appear  personally  when  ordered  to  do  so. 
On  the  13th  September,  1 881,  the  legal  re- 
presentative of  the  deceased  decree-holder,  who 
had  died  in  the  meantime,  applied  to  have  the 
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lots  drawn  in  accordance  with  the  order  of  the 
1 8th  September,  1878:— 

Held,  that  if  the  application  were  to  be  re- 
garded as  nothing  more  than  an  application  for 
execution  of  the  original  decree,  it  would  pro- 
bably be  barred  under  Art.  179,  Sched.  II.,  Act 
XV  of  1877,  as  it  had  been  filed  more  than  3 
years  after  the  last  application  of  the  2nd  Feb- 
ruary, 1878,  and  it  was  doubtful  if  CI.  2  in  the 
3rd  Column  of  Art.  179  would  apply,  since  the 
appeal  there  referred  to  is  probably  an  appeal 
from  the  decree  or  order  of  which  execution  is 
being  taken  referred  to  in  the  first  clause  of  that 
article,  and  not  an  appeal  in  course  of  execu- 
tion of  that  decree  or  order. 

But  the  order  of  the  Appellate  Court  in  execu- 
tion of  the  decree  was  itself  of  the  nature  of  a 
decree  and  capable  of  being  executed,  and  for 
the  execution  of  which  an  application  could  be 
made  to  which  Article  1 79  would  apply ;  and 
the  application  in  question  should  be  regarded 
as  such  an  application,  and  was  therefore  not 
barred.  Hulasi  v.  Maiku...L  L.  Bep.  6  All. 
236, 1882.     Oldjield  and  Tyrrell,  ]]. 

110. Act  XV,  of  1877,  Sched.  II.,  Arts. 

J  78,  179  —  Execution  of  Decree^  On  the  27th 
March,  1878,  a  decree-holder  applied  for  execu- 
tion of  his  decree,  and  the  Court,  on  the  27th 
May,  1878,  ordered  that  the  application  should 
be  struck  off  the  file,  as  it  was  impossible  to 
proceed  with  it  in  the  absence  of  the  record, 
which  was  in  the  Appellate  Court,  and  directed 
the  decree-holder  to  file  a  fresh  application  on 
the  return  of  the  record  from  the  High  Court. 
On  the  28th  May,  188 1,  the  decree-holder,  re- 
ferring to  his  previous  application  and  the 
order  thereon,  applied  that  the  case  might 
be  proceeded  with  according  to  his  previous 
application :  — 

Held,  that  the  application  was  not  governed  by 
Art.  179  but  by  Art.  178  of  Sched  II.  of  Act  XV. 
of  1877,  and  that  limitation  ran  from  the  time 
when  the  right  to  apply  accrued,  viz.,  from  the 
time  when  the  record  was  returned  from  the 
Appellate  Court,  and  therefore  the  application 
was  not  barred.  Raghubans  Gir  v.  Sheosaran 
G1R...I.  L.  Rep.  6  All.  248,  1882.  Oldfield 
and  Brodhurst,  JJ. 

110a. For  Execution  of  Decree  Stayed 

Pending  Appeal  —  Revival  of  Execution  —  Act 
-SK  of  1877,  Sched.  II.,  Art.  178.]  A.  and  B., 
the  mother  and  wife  of  a   lunatic,  being  sued 
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by  the  mortgagee  on  a  mortgage  bond  executed 
by  them  mortgaging  certain  immovable  property 
of  the  lunatic,  C,  the  daughter  of  the  Innatic, 
obtained  leave  to  defend  the  suit  as  his  guardian 
ad  litem, 

A  decree  having  been  passed  against  A,  and 
B.  enforcing  the  lien,  C.  appealed  on  behalf  of 
the  lunatic,  and  her  appeal  was  dismissed  on 
the  1st  March,  1879. 

On  the  13th  May,  1879,  the  judgment-credi- 
tor applied  for  execution  against  A.  and  B.  In 
June  1S79,  C.  filed  a  special  appeal  on  behalf  of 
the  lunatic.  In  August'l879,  execution  against 
the  lunatic's  property  was  stayed  pending  C.^s 
appeal,  on  security  being  given  by  her.  In 
December  1879,  C.'s  appeal  was  dismissed,  but 
the  decree,  so  far  as  it  affected  the  lunatic,  was 
set  aside.  On  the  24th  June,  1 882,  the  judg- 
ment-creditor applied  for  execution  against  A, 
and  B.  :— 

Held,  that  the  application  was  to  be  regarded 
as  one  for  revival  of  proceedings  in  execution 
which  had  been  stayed  by  injunction,  to  which 
Art.  1 78  of  Sched.  II.  of  Act  XV.  of  1877  ap- 
plied, and  was  not  barred.  Bun  Begam  v. 
NiHAL  CuAND...!.  L.  Rep.  5  AIL  459, 1883. 
Oldfield  and  Tyrrell,  JJ. 

111. Awardy  Suit  on — Specific  Perform- 
ance^ Act  I.  of  1877,  5  30— ^r^  XV.  of  1877, 
Sched.  II.,  Art.  11 3. J  A  suit  for  money,  based 
on  an  award  which  directs  its  payment  by  the 
defendant  to  the  plaintiff  is  virtually  a  suit  to 
have  the  award  specifically  enforced,  and  ks  by 
^  30  of  the  Specific  Relief  Act  I.  of  1877,  awards 
are  placed  on  the  same  footing  as  contracts,  Art. 
113  of  Sched.  II.  of  Act  XV.  of  1877  applies  to 
such  a  suit.  Sukho  Bibi  v.  Ram  Sukh  Das... I. 
L.  Kep.  5  All.   268,  1883.    Straight  and 

Brodhurst,  JJ. 

112. Decree  Obtained  by  Frauds  Suit 

to  Set  Aside— Act  XV.  0/1877,$ lo,  Sthed.  II.,  Art. 
9$.]  A  suit  by  some  of  the  grantees  of  villages 
granted  for  their  maintenance  and  for  the  sup- 
port of  a  mosque  and  other  religious  purposes, 
to  set  aside  a  compromise  and  decree  made  in 
accordance  with  such  compromise,  entered  into 
in  a  suit  by  others  of  the  grantees  of  the  villages 
against  the  superintendent  of  the  property  for 
his  removal,  on  the  ground  that  such  compromise 
and  decree  were  fraudulent  and  collusive,  is 
governed  by  Art.  95  and  not  by  Art.  10  of  Sched. 
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n.  of  Act  XV.  of  1877.    Muhammad  Bakhsh 

V.   Muhammad  Ali...I.  L.  Bop.  5  All.  294, 

1883.     Straight  and  Tyrrell,  J  J. 

118. Acknowledgment     of      Liability 

Under  Right  Different  from  that  Claimed— Act 
XV.  of  1877,  $  19.]  Section  19  of  Act  XV.  of 
1877  requires  that  the  acknowledgment  should 
be  an  acknowledgment  of  liability  in  respect  of 
*he  right  claimed ;  therefore,  in  a  suit  by  a  land- 
lord for  arrears  of  rent  due  from  the  defendant 
who  had  entered  under  a  chalgeni  lease  for  a 
year,  and  had  continued  to  hold  over,  an  admis- 
sion in  writing  by  the  defendant,  that  he  held 
the  land  as  mulgeni  tenant  at  a  lower  rent,  is 
not  such  an  acknowledgment  of  liability  as 
would,  under  that  section,  entitle  the  landlord 
to  recover  arrears  of  rent  for  3  years  prior  to 
the  admission.    Venkataramanayva  v.   Srini- 

VASA  Hau I.  L.  Bep.  6  Mad.  182, 1882. 

Innes  and  Kernan,  JJ. 

114. Act  XV.  of  1877,  Sched.  II.,  Art, 

179 — Ifisufficiently  Stamped  Application,']  An 
insufficiently  stamped  application  for  execution 
of  a  decree  may,  under  Art.  179,  Sched.  II.  of 
Act  XV.  of  1877,  be  sufficient  to  keep  the  decree 
alive.  Ramasami  Ayyar  t>.  Sueshayyangar... 
I.  L.  Bep.  6  Mad.  181,  1883.     Turner,   C.J., 

and  M.  Ayyar,  J. 

116.  — —  Trespass  to  Land,  Suit  for  Com- 
pensation for."]  The  plaintiff  sued,  on  the  9th 
February  1880,  for  compensation  for  loss  caused 
by  the  failure  of  his  crops  owing  to  the  defen- 
dants having  taken  possession  of  his  well  in 
January  1877  :— 

Held,  that  the  seizure  of  the  well  was  a  tres- 
pass on  immovable  property,  and  continued  to 
be  a  trespass  until  the  possession  of  the  tres- 
passer ceased,  and  that  the  plaintiff  was  entitled 
to  3  years  from  the  time  when  the  defendant's 
possession  of  the  well  ceased,  within  which  to 
sue  for  damages  caused  by  such  trespass.     Na- 

RASIMACHARYA    v.    RaGUPATHYACHARYA...L     II. 

Bep.  6  Mad.  176,  1883.     Turner,  C.  J.,     and 

M.  Ayyar,  J. 

S*  C.  under  Declaratory  Decree.  6. 

116. Act  XV.  of  1877,  S    ^—Objection 

not  Raised  on  Cross- Appeal. "]  Where,  on  an 
application  for  execution  of  a  decree,  a  plea  of 
limitation  raised  by  the  judgment-debtor  is 
overruled,  and  the  application  is  granted,  but 
the  interest  claimed   by   the  judgment-creditor 
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is  disallowed,  and  the  judgment-creditor  appeals 
from  such  order,  but  the  judgment-debtor  files 
neither  a  cross-appeal  nor  objections  under  $561 
of  the  Civil  Procedure  Code,  the  Appellate 
Court  is  not  competent  to  consider  the  question 
of  limitation.  AHmannissa  Khatoon  v.  Syed 
Hossein  Ali  (6Cal.  Rep.  267)  followed.  Rughu 
Nath  Singh  Manku  v.  Pareshram  Mahata... 
L  Ii.  Bep.  9  GaL   635, 1882.    Prinsep  and 

Wilson,]]. 

117. For  Execution  of  Decree — Appli- 
cation for  Execution  by  Benamidar — Act  XV.  of 
1877,  Sched.  IL,  Art.  179,  CI.  4-]  Where  a 
decree  is  held  in  the  name  of  a  benamidar,  the 
proper  person  to  apply  for  execution  is  the  real 
decree-holder  ;  an  application  for  execution, 
therefore,  by  the  benamidar  is  not  application 
in  accordance  with  law  within  the  meaning  of 
Art.  179,  CI.  4  of  Sched.  II.  of  Act  XV.  of  1877, 
such  as  to  afford  a  fresh  starting  point  for 
limitation.  Abdul  Kareem  v.  Chukhun  (5  Cal. 
Rep.    253)   approved.     Denonath     Chucker- 

BUTTY  V.  LaLLIT  CoOMAR  GaNGOPADHYA...I,  Ii. 

Bep.  9Cal.  633, 1882;  12  Cal.  Bep.  146. 

Wilson  and  Field,  JJ. 

118. Minor,  Assignment  by — Act  XV. 

of  1877,  $  7.]  The  provisions  of  $  7  of  Act  XV. 
of  1877,  which  relieve  minors  and  others  under 
disability  from  the  rules  which  are  binding  on 
other  people,  are  purely  personal  exemptions, 
and  must  be  considered  as  attaching  to  the  per- 
son only  and  not  to  the  property,  or  the  title,  of 
those  who  are  under  disability,  and  cannpt  be 
transferred  inter  vivos. 

If,  therefore,  a  minor  during  his  minority,  or 
within  3  years  after  attaining  his  majority,  as- 
signs his  rights  and  interests  to  a  third  party 
who  is  sui  juris,  the  assignee  cannot  claim  the 
benefit  of  the  exemptions  accorded  to  the  minor 
by  $  7,  but  is  subject  to  the  ordinary  law  of 
limitation  applicable  to  suits  in  which  relief  of 
the  same  nature  is  claimed. 

Wilson^  J.,  doubted,  but  did  not  dissent.  Ru- 
dra  Kant  Surma  Sircar  v.  Nobo  Kishore 

Surma  Biswas I.  L.  Bep.  9  Cal.  663, 

1883 ;  12  Cal.  Bep.  269.    F.  B. 

119. Act  XV.  of\%71,  Sched,  IL,  Art. 

gt— Act  I.  of  1877,  S  39-]  The  plaintiff,— alleg- 
ing that  he  was  the  proprietor  and  in  possession 
of  a  certain  village,  of  which  the  second  defen- 
dant was  recorded  as  proprietor,  and  that  the  2nd 
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defendant  had  fraudulently  mortgaged  it  to  the 
1st  defendant,  who  had  applied  for  foreclosure, 
and  that  notice  of  foreclosure  had  issued,  — 
claimed  **  that  the  mortgage  deed  being  set 
aside,  the  village  be  protected  from  the  illegal 
foreclosure,  by  cancelment  of  the  foreclosure 
proceedings'* : — 

Held,  that  the  suit  was  not  strictly  a  suit  for 
cancelment  or  setting  aside  an  instrument  to 
which  the  limitation  in  Art.  91,  Sched.  II.,  Act 
XV.  of  1877,  which  relates  to  suits  of  the  nature 
referred  to  in  f  39  of  the  Specific  Relief  Act  I. 
of  1877,  would  apply,  but  rather  one  for  a  de- 
claratory decree,  and  was  not  barred  by  limita- 
tion. SOBHA  PaNDEY  v.  SabODRA  BIBI...I.  Ii. 
Bep.  6  AIL  322  f  1888.  Oldfield  and  Brodkursi, 

JJ. 

120. Money  given  to  Defendant  to  be 

Delivered  to  Plaintiffs  Family— Act  XV.  of  1877, 
Sched.  ll.t  Art.  48.]  The  limitation  for  a  suit  to 
recover  money  given  by  the  plaintiff  to  the 
defendant  to  be  delivered  to  the  plaintiff's 
family,  but  retained  by  the  defendant,  is  that 
provided  by  Art.  48  of  Sched.  II.,  Act.  XV.  of 
1877,  and  commences  to  run  from  the  time  when 
the  plaintiff  first  learnt  that  the  money  had  been 
retained  by  the  defendant  Rameshar  Chau- 
BEY  V.  Mata  BHIKH...I.  L.  Rep.  5  All.  841, 
1883.     Oldfield  and  Brodhurst,  J  J . 

121. Step  in^  Aid  of  Execution  —  Act 

XV.  of  1877,  Sched.  II.,  Art.  179,  CL  4.]  An 
application  by  a  decree-holder  in  the  course  of 
an  investigation  into  an  objection  to  the  attach- 
ment of  property  to  have  his  witnesses  sum' 
moned  is  an  application  within  the  meaning  of 
Art.  179,  CI.  4  of  Sched.  II.,  Act.  XV.  of  1877. 

Ali  Muhammad  Khan  v.  Gur  Prasad I.  L. 

Bep.  5  AIL  844,  1883.     Oldfield  and  Brod- 

hurst,  JJ. 

122. Execution  of  Decree,  Step  in  Aid 

of—Act  XV.  of  1877,  Sched.  II.,  Art.  179,  CL  4.] 
The  mere  act  of  a  Court  in  confirming  an  exe- 
cution sale  not  shown  to  have  been  performed 
at  the  instance  of  the  decree-holder  on  any  pe- 
tition or  application,  is  not  an  application  to  the 
Court  to  take  some  step  in  aid  of  execution 
within  the  meaning  of  Art.  179,  CI.  4  of  Sched. 
II.  of  Act  XV.  of  1879.     Motendro  Chandra 

Ghose  v.  Mohendro  Nath  Ghose 10  Cal. 

Eep.  330, 1881.    Pontifex  and  Field,  JJ. 
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128. Execution  of  Decree  —  Informal 

ApplicaHon  —  Act  XV.  of  1877,  Sched.  II,,  Art 
79,  Cl»  4.]  An  application  for  execution  of  a 
decree,  which  does  not  comply  in  every  parti- 
cular with  the  requirements  of  f  235  of  the  Civil 
Procedure  Code,  Act  X.  1877,  e^.,  by  contain- 
ing miscalculations  of  interest  and  costs  of 
former  execution  proceedings,  and  which,  though 
returned  for  amendment,  has  not  been  proceed- 
ed with,  may  still  be  sufficient  to  give  a  fresh 
starting-point  for  limitation  from  the  date  of  its 
presentation.     Ramanandan  Chetti  v.  Peria- 

TAMBi  Shervai I.  L.  Bep.  6  Mad.  250, 

1888.    Innes  and  Keman,  JJ. 

12da. So    where    such    an    informal 

application  had  been  allowed  to  remain  on  the 
files  until  amendment,  and  is  amended  more 
than  3  years  from  the  date  of  the  decree>  the 
first  informal  application  cannot  be  treated  as  a 
nullity,  but  must  be  taken  to  be  a  step  in  aid  of 
execution.  SvuD  Mahomed  v.  Svud  Abdool- 
LAH 12  CaL  Bep.  379" 

124. Compromise  by  Hindu  Widow — 

Reversioners,  Right  of —  Alienation  by  Hindu 
Widow — Adverse  Pessession — Act  XV.  of  1877 
Sched.  II.,  Art.  141.]  On  the  death  of  A.,  one 
of  three  Hindu  brothers,  his  surviving  brother 
B.  and  the  heirs  of  C,  the  third  brother,  obtained 
an  order  in  1835  for  registration  of  their  names 
as  his  heirs.  A^s  widow  thereupon  sued  to  have 
the  order  cancelled  and  for  confirmation  of  her 
possession,  but  the  Court,  on  the  24th  July,  1 859, 
rejected  her  claim,  declaring  that  she  was  not 
entitled  to  succeed  as  her  husband's  heir.  Pend- 
ing an  appeal  by  the  widow  to  the  High  Court, 
she  executed  an  ikrarnamah  on  the  15th  Sep- 
tember, 1 841,  in  which  she  recited  that  she  had 
'*  given  up  her  claim  of  having  the  appeal  heard, " 
and  "  as  a  matter  of  amicable  adjustment,  settling 
all  the  disputes"  as  therein  provided,  the  milkiut 
and  mokuraree  share  of  certain  mowzas  should 
remain  with  B,  and  the  heirs  of  C,  while  the 
mowzas  D.,  E.,  and  F.  should  remain  in  her  pos- 
sion  during  her  life,  without  power  to  make  any 
Bur-i-peshgi  leases  or  mortgages,  and  that  after 
her  death  those  mowzas  should  pass  to  the 
heirs  of  B.  and  C.  On  the  ikrarnamah  being 
filed  the  Court  struck  the  appeal  off  the  pending 
file,  and  made  an  order  on  the  14th  September! 
1841,  that  the  ikrarnamah  should  "  in  no  way 
affect  the  rights  of  the  minors,"  the  heirs  of  B. 
and  C.  :— 
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Heldf  that  the  decree  against  A.^s  widow 
having  been  appealed  against,  could  no  longer 
be  regarded  as  the  final  adjudication  of  the  rights 
of  the  parties,  and  for  that  final  adjudication  the 
order  of  the  Sudder  Court  in  appeal  must  be 
looked  to.  That  order  virtually  handed  over  the 
entire  estate  to  the  descendants  of  B.  and  C, 
saving  merely  the  widow's  life-interest  in  certain 
portions  of  it.  A  compromise  of  that  kind  could 
not  be  enforced  against  the  widow's  reversioner. 
The  ikrarnamah,  therefore,  and  the  order  of  the 
14th  September,  1841,  could  not  be  regarded  as 
affecting  the  rights  of  those  who  claimed  to  be 
entitled  as  reversioners  of  i4.'s  estate  on  the 
expiration  of  his  widow's  life-interest. 

Held,  also,  that  the  suit  by  the  widow  and  the 
succeeding  compromise  was  tantamount  to  an 
alienation  by  the  widow  of  a  portion  of  the  pro- 
perty for  her  life-time,  and  that  consequently 
there  was  no  adverse  possession  during  her  life, 
and  that  the  period  of  limitation  for  a  suit  by  the 
reversioners  must  be  calculated  from  her  death. 
Shso  Narain  Singh  9.  Khurgo  Koerrv...10 
Oal.  Bep.  837,  1882.     Cunningham  and  Tot- 

tenkanif  JJ. 

126, Execution  of  Decree^ Act  XV,  of 

1877,  Sched.  II.,  Art.  179.]  An  attachment 
levied  by  a  judgment-creditor  in  1874  on  certain 
immovable  property  of  his  judgment-debtor, 
was  disputed  and  raised  in  1875.  The  judg- 
ment-creditor then  instituted  a  suit  to  have  the 
property  declared  liable  to  attachment  and  sale, 
which  was  finally  rejected  in  1880.  On  the  30th 
November,  1880,  the  judgment-creditor  applied 
for  the  arrest  of  the  debtor : — 

Held,  that  the  application  was  barred  under 
Art.  179,  Sched.  II.  of  Act.  XV.  of  1877,  it  be- 
ing perfectly  distinct  in  its  nature  from  the  for- 
mer one,  and  in  no  way  connected  with  it  and 
not  capable  of  being  regarded  as  one  in  continu- 
ance of  the  former  proceedings.  Krishnaji 
Raghunath  Kothvale  v.  Ananorao  Ballal 
K0LHALKAR...I.  L.  Rep.  7  Bom.  298, 1888. 
Sargent f  C.J.,  and  Kemball^  J. 

126. Partition,  Suit  for—Act  XIV.  of 

l859»  S  >»  CL  iZ—Act  XV.  of  1877,  Sched.  II., 
Arts,  127, 143.]  In  1877,  the  plaintiff  sued,  the 
defendant  his  brother  for  a  moiety  of  certain 
property  in  the  possession  of  the  latter,  alleging 
that  it  was  joint  family  property,  and  had  come 
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to  them  through  their  father  who  had  died  in 
1866:- 

Held,  that  Art.  127  and  not  Art.  143  of  Sched. 
II.  of  Act  IX.  of  1871  governed  the  suit,  which 
was  not  barred  by  limitation,  it  not  being  alleged 
by  the  defendant  that  the  plaintiff  had  ever 
demanded  and  was  refused  his  share. 

Held,  also,  that  the  suit  would  not  have  been 
barred  even  if  Act  XIV.  of  1859  had  applied  to 
it,  as  the  provisions  of  CI.  13,  f  I  of  that  Act 
would  properly  have  applied.  Hansji  Chhiba 
V.  Valabh  Chhiba...!.  L.  Rep.  7  Bom.  297) 
1888.     Sargent,  CJ.,  and  Melvill,  J. 

126a. Act    XV.  of  1877,   Sched.  II., 

Arts,  127,  140,  141.]  The  provisions  of  Art. 
127  of  Sched.  II.  of  Act  XV.  of  1877,  apply  to 
a  person  who  is  a  member  of  the  joint  family, 
and  not  to  a  person  who  is  not  a  member  of  the 
joint  family  to  which  the  property,  a  right  in 
which  is  claimed,  belongs,  ^.^.,  to  a  person  claim- 
ing to  inherit  as  a  daughter's  son.  Mqthura 
Nath  Dutt  v.  Borkant  Nath  Dutt...11  Cal. 
Rep.  812,  1882.    Field  and  Bose,  JJ. 

127. Application    to     Qmrt    to    Pass 

judgment  According  to  Award  Filed — Suit — 
Act  XV.  of  1877,  Sched.  II.,  Art.  17S— Act  X.  of 

1877,  H 525.526-Act  VIII. ofi^59M 325,327-] 

On  the  application  of  the  applicant  an  award 
was  filed  in  Court  in  1S66,  but  no  judgment  v^as 
passed  in  accordance  with  its  terms.  Several 
applications  were  made  for  the  execution  of  the 
award,  and  granted  ;  but  the  last  application, 
which  was  made  in  1880,  was  rejected  on  the 
ground  that  there  was  no  decree  to  execute. 
This  order  was  confirmed  by  the  High  Court  on 
appeal.  In  1882  the  applicant  applied  to  the 
Court  in  which  the  award  was  filed  to  pass 
judgment  in  terms  of  the  award  :-* 

Held,  by  Sargent,  C  J.,  and  KembaU,  J.— That 
both  under  Act  VIII.  of  1859  and  Act  X.  of 
1877,  the  original  application  to  file  the  award, 
on  being  registered,  became  a  suit  for  all  pur- 
poses and  not  merely  for  administration  pur- 
poses and  for  classification  of  business  of  the 
Court,  Ramadhin  v.  Mahesh  (I.  L.  R.  2  All.  471) 
followed  ;  and  therefore  under  either  Code  it 
was  the  duty  of  the  Court  to  proceed  to  pass 
judgment  according  to  the  award  without  any 
application  being  made  by  the  applicant. 
And  the  provisions  of  the  Limitation  Acts  re- 
lating to  applications  applying  only  to  applica- 
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tions  for  the  exercise  by  the  authority  to  which 
the  application  is  addressed,  of  powers  which  it 
would  not  be  bound  to  exercise  without  such 
application,  the  present  application  to  the  Court 
to  pass  judgment  according  to  the  award,  was 
not  barred  by,  because  not  one  within  the  con- 
templation of  Act  XV.  of  1 877.  Kylasa  Gaundan 
V.  Ramasami  Ayyan  (I.  L.  R.  4  Mad.  172),  and 
Vithal  Janardhan  v.  Vithojirav  Putlajirav  (I.  L. 
R.   6  Bom.  586)  followed.     Ishwardas  Jagji- 

VANDAS  V.  Dosibai I.  L.  Rop.  7  Bom.  316, 

1883. 

S.  C.  under  Execution  of  Decree.  43. 

128. Maintenance^  Suit  for — Charge 

on  Inheritance.']  Under  Act  XV.  of  1877  ^^^ 
limitation  for  a  suit  to  recover  maintenance  as 
a  charge  on  the  inheritance  is  12  years  from  the 
date  when  the  cause  of  action  arose.  Ahmud 
HossEiN  Khan  it.  Nihaluddin  Khan...L.  R. 
10  I.  A.  45, 1883  ;  I.  L.  Bep.  9  Cal.  945. 

S.  C.  under  Res  Judicata.  42. 

129. Possession f  Proof  of  within    12 

Years  before  Suit — Onus  Probandi — Dispossession 
— Adverse  Possession  —  ^oint  Owners  —  Jungle 
Zand  or  Land  Incapable  of  Enjoyment — Acts  of 
Ownership.]  The  plaintiffs  and  defendants  were 
entitled  to  50  khadas  of  land  jointly,  and  in 
1859  were  in  joint  possession.  The  whole  of 
the  land  was  then  jungle,  yielding,  however, 
some  kind  of  profit.  More  than  10  years  prior 
to  the  institution  of  the  present  suit,  10  or  12 
khadas  of  that  land  were  brought  under  cultiva- 
tion, and  the  defendants  had  been  in  adverse 
possession  thereof  since  the  time  of  their  re- 
clamation. 

In  a  suit  by  the  plaintiffs  for  a  declaration  of 
their  right  to,  and  to  obtain,  joint  possession  of 
the  lands : — 

Held,  that  under  the  former  Limitation  Act, 
the  cause  of  action,  and  under  the  present  law» 
the  event  from  which  limitation  is  declared  to 
run,  must  have  occurred  within  the  period  pre- 
scribed, and  it  lies  on  the  plaintiff  to  show  this; 
accordingly,  where  the  suit  is  for  possession, 
and  the  cause  of  action  is  dispossession,  the 
plaintiff  must  prove  possession  and  dispossession 
within  12  years.  As  a  general  rule  the  plaintiff 
cannot,  by  merely  proving  possession  at  any 
period  prior  to  12  years  before  suit,  shift  the 
onus  to  the  defendant. 
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But  possession  is  not  necessarily  the  same 
thing  as  user.  The  nature  of  the  possession  to 
be  looked  for,  and  the  evidence  of  its  conti- 
ntlance,  must  depend  on  the  character  and 
condition  of  the  land  in  dispute.  It  would  be 
unreasonable  to  look  for  the  same  evidence  of 
possession  in  the  case  of  lands  permanently  or 
temporarily  incapable  of  actual  enjoyment  or 
of  beneficial  occupation, — e.g.t  jungle  or  dilu- 
viated  land, — as  in  the  case  of  a  house  or  culti- 
vated field.  All  that  can  be  required  is  that  the 
plaintiff  should  show  such  acts  of  ownership  as 
are  natural  under  the  existing  condition  of  the 
land,  and  in  such  cases,  when  he  has  done  that, 
his  possession  is  presumed  to  continue  as  long  • 
as  the  state  of  the  land  remains  unchanged, 
unless  he  is  shown  to  have  been  dispossessed. 

Where  land  is  shown  to  have  been  in  a  condi- 
tion unfitting  it  for  actual  enjoyment  in  the 
usual  mode  at  such  a  time,  and  under  such 
circumstances  that  the  state  would  naturally, 
and  probably  did  continue  till  within  12  years 
before  suit,  it  may  be  presumed  that  it  did  so 
continue,  and  that  the  plaintiff's  possession 
continued  also,  until  the  contrary  is  shown. 

That  presumption  is  in  no  sense  a  conclusive 
one.  Its  bearing  on  each  particular  case  must 
depend  on  the  circumstances  of  the  case,  and  it 
is  always  liable  to  be  rebutted  by  evidence. 
Having  regard  to  the  time  at  which  the  whole 
land  was  jungle,  and  the  comparatively  small 
quantity  cleared  up  to  the  time  of  the  suit,  it 
ought  to  be  considered  in  this  case  along  with 
all  the  evidence,  and  the  suit  was  remanded  for 
that  purpose. 

In  considering  any  transaction  prior  to  the 
time  from  which  the  plaintiffs  admitted  the 
defendant's  possession  to  have  been  adverse,  it 
should  be  borne  in  mind  that  the  case  was  one 
between  joint  owners,  and  many  acts  which 
would  be  clearly  adverse  and  might  amount  to 
dispossession  as  between  a  stranger  and  the 
true  owner  of  the  land,  would,  between  joint 
owners,  naturally  bear  a  different  construction. 

Garth,  C.  J. — While  concurring  in  the  re- 
mand, dissented  from  the  principle  laid  down 
by  the  rest  of  the  Court  on  the  subject  of  pre- 
sumption, saying,  that  he  did  not  understand 
that*there  existed  in  India  any  arbitrary  rule  of 
law,  applicable  to  jungle  land  or  to  land  covered 
by  water,  to  land  of  any  particular  kind  or 
character,  which   did   not   apply,  according  as 
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the  circumstances  of  each  case  might  render  it 
necessary,  to  lands  of  all  kinds  ;  and  considered 
that  the  true  solution  of  the  question*  was  to  be 
found  in  the  rule  that  a  seisin  or  possession  of 
land  once  proved  to  exist  in  a  particular  person, 
may  be  and  often  should  be  presumed  to  con- 
tinue until  the  contrary  is  shown.  Mahomed 
Ali  Khan  v.  Khoja  Abdul  Gunny,..  I.  It. 
Bep.  9  Cal.  774  ;  12  Cal.  Rep.  257, 1883. 

F.  B. 

129a.  ■  Onus  Probandi    of  Possession 

and  Dispossession  within  I2  Years  before  Suit — 
Land  Submerged — Acts  of  Ownership — Evidence 
of  Possession  and  Title."]  Where  the  suit  was 
for  a  piece  of  land  lying  between  the  estates  of 
the  plaintiff  and  defendant,  and  which  had  for- 
merly, more  than  I2  years  before  the  suit,  been 
covered  with  water  (not  being  a  deep  or 
navigable  river),  and  the  plaintiff  proved  that 
he  had  leased  the  j'alkar  to  tenants,  and  it  appear- 
ed that  the  land,  after  its  emergence  from  the 
water  more  than  12  years  before  suit,  had  been 
waste  and  unfit  for  cultivation  until  within  6  or 
7  years  before  suit : — 

Heldj  that  the  plaintiff's  acts  of  ownership  in 
letting  out  the  jalkar  to  tenants  were,  under  the 
circumstances  of  the  case,  good  evidunce  of 
ownership  and  possession  of  the  land  covered 
by  the  water,  and  that  such  possession  must  be 
presumed  to  have  continued,  unless  the  defend- 
ant could  make  out  a  12  years'  statutory  title 
by  adverse  possession.  Mohiny  Mohun  Das  v. 
Krishno  Kishore  DUTT...I.  L.  Bep.  9  Gal. 
802;  12CaLBep.  8379I883.    Garth,  C.J., 

and  Field,  J. 

129b.  —  Possession  within  12  Years 
before  Suit — Adverse  Possession."]  In  a  suit  for 
possession  of  immovable  property,  the  plaiptiff 
was  unable  to  prove  possession  within  12  years 
before  suit,  except  for  a  short  time,  during  which 
he  had  forcibly  obtained  and  held  possession, 
from  which  he  was  subsequently  excluded  by  an 
order  made  against  him  in  a  possessory  suit : — 
Held,  that  the  suit  was  barred,  his  exclusion 
from  possession  under  the  order  in  the  posses- 
sory suit  giving  him  no  fresh  cause  of  action. 
Tara  Banu  v.  Abdul  Guffur  Chowdhry. 
12  Cal.  Bep.  486, 1882.     Wilson  and  Field, 

JJ. 

130. Bengr.  Act  VIII.  of  1869,  5  58— 

Execution  of  Decree  for  Rent  Potable  by  Install 
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ments.]  On  the  lOth  June,  1878,  a  rent  decree 
was  passed- in  favoinr  of  certain  parties  for  Rs. 
168,  payable  in  two  equal  instalments,  on  the 
4th  June,  1879,  and  30th  October,  1879,  respec- 
tively. On  the  i8th  July,  1881,  the  decree- 
holders  applied  for  execution  : — 

Held,  by  the  majority  of  the  Full  Bench, 
dissenting  from  Gurreebullah  Sircar  v.  Mohun 
Loll  Shaha  (I.  L.  R.  7  Cal.  127 ;  8  Cal.  Rep. 
409)  {Garth  C.J.,  and  Mitter,  J.,  dissenting) 
that  the  application  was  barred  by  limitation 
under    $   58  of  Bengal    Act    VIII.    of   1869. 

Mamtazul  Huq  V,  Nirbhai  Singh I.  L. 

Bep.  9  Cal.  711;  12  Cal.  Rep.  318,  1883. 

F.  a 

181. False  Complaint  to  Magistrates- 
Attachment  and  Detention  of  Goods — Damage  to 
Goods—Act  XV.  of  1877,  Sched.  II.,  Arts.  23,  36.] 
On  the  26th  July,  1878,  the  defendant  charg- 
ed the  plaintiffs  before  a  magistrate  with  having 
committed  theft  of  grain  from  his  grain  pit. 
The  plaintiffs  denied  the  charge,  and  claimed 
the  grain  pit  as  their  own,  and  the  Magistrate 
then,  of  his  own  motion,  placed  the  grain  under 
attachment  pending  inquiry,  and  on  the  30th 
December  following,  dismissed  the  charge,  refer- 
ring the  parties  to  the  Civil  Court  to  establish 
their  rights,  but  continuing  the  attachment.  In 
1879  the  defendant  brought  a  suit  against  the 
plaintiffs  to  establish  his  right  to  the  grain,  but 
the  suit  was  finally  decided  in  the  plaintiff *s 
favour  on  the  2ist  June,  1880,  and  the  grain  re- 
stored to  them  in  a  damaged  state  in  September, 
1880.  On  the  13th  January,  188 J,  the  plaintiffs 
sued  for  damages  for  the  wrongful  detention 
of  their  grain,  and  the  consequent  deterioration 
in   its  quality  and  value  : — 

Held,  that  the  suit  was  barred  by  limitation. 
The  action  of  the  defendant  on  which  the  suit 
was  grounded  began  and  ended  with  his  com- 
plaint to  the  Magistrate.  The  subsequent  pro- 
ceedings were  those  of  the  magistrate  himself ; 
and  though  the  defendant  could  not  escape  all  re- 
sponsibility for  them  as  a  basis  on  which  damages 
were  to  be  estimated,  yet  they  could  not  change 
the  character  of  his  act,  which  could  not  be 
changed  as  to  time  by  the  longer  or  shorter  series 
of  results  traceable  to  it.  In  the  case  of  a  prose- 
cution the  conduct  of  the  prosecutor  is  looked 
on  as  a  continuous  act  prolonged  until  the  close 
of  the  case,  and  limitation  is  to  be  computed 
from  that  point ;  but  when  the  complaint  made 
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is  the  only  act  done,  the  date  of  the  complaint 
is  that  of  the  wrong.  So  here  the  date  of  the 
complaint,  or,at  the  latest,  the  date  of  the  attach- 
ment was  the  date  of  the  injury  to  the  plain- 
tiff, whose  suit  was  barred  whether  Art.  23  or  36 
of  Sched.  II.  of  Act  XV.  of  1877  was  applied 
to  it.  The  Act  did  not  prescribe  or  allow  any 
deduction  on  account  of  irregular  proceedings  of 
the  magistrate  not   moved   by   the   defendant- 

MUDVIRAPA  KULKARNI   V.  FaKIRAPPA  KeNARDI. 

I.  L.  Bep.  7  Bom.  427,  1883.     West  and 

NHaridas,}]. 

182. Act  XV.  of  1877,  Sched.  II.,  Art. 

1 71 5.  —  Application  to  Substitute  Heir  of  De- 
ceased Opponent  to  Application  for  Leave  to 
Sue  in  FormA  Pauperis — Act  X.  of  1877,  H  368, 
410.]  Neither  Art.  171B  of  Sched.  II.  of  Act 
XV.  of  1877,  nor  any  other  provision  of  that 
Act,  applies  to  an  inquiry  into  a  claim  to  sue  in 
forntdi,  pauperis,  and  there  is  no  limitation  of  time 
within  which  a  mere  applicant  for  leave  to  sue  as 
a  pauper  must  apply  for  the  substitution  of  the 
name  of  a  deceased  opponent's  heir  in  place  of 
such  opponent. 

Art.  171 B.  applies  to  applications  made  un- 
der S  368  of  the  Civil  Procedure  Code,  Act  X. 
of  1877,  that  is  after  a  suit  has  been  instituted  ; 
and  an  application  for  leave  to  sue  as  a  pauper 
is  not  a  suit  until  it  has  been  granted  under  $  410. 

Janardhan  ViTHAL  V.  Anant  Mahadev I. 

L.  Bep.  7 Bom.  373,  1883.     Pinhey  and  A^. 

Haridas,  J  J. 

S.  C.  under  Partition'Suit.  1. 

133. Promissory  Note  Payable  at  any 

Time  in  Six  Years  on  Demand— Act  XV.  of  iSyy, 
Sched.  II,,  Arts*  73,  120]  Where  a  promissory 
note  was  executed  by  the  defendant  on  the  12th 
September,  1875,  whereby  he  promised  to  pay  to 
the  plaintiff  a  certain  sum  with  interest,  at  any 
time  within  6  years  on  demand  :— 

Heldf  that  a  suit  brought  in  March,  1881 
(demand  having  been  made  in  February,  1881,) 
was  not  barred  by  limitation,  being  governed 
by  Art.  120  and  not  by  Art.  73  of  Sched.  II.  of 
Act  XV.  of  1877.    Sanjivi    Reddi  v.   Kama 

Erapa I.  L.  Bep.  6  Mad.  290, 1883. 

Kernan  and  Kindersley,  JJ. 

134. Ex-parte  Decree,  Application  to 

set  Aside— Act  XV.  of  1877,  Sched.  //.,  Art.  164— 
Act  /.  of  1872,  5  114.]  An  application  by  a 
defendant  to  set  a  side  an  ex-parte  decree  under 
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f  108  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  made  within  30  days  from  the  date  of  the 
service  of  the  sale  proclamation,  but  after  30 
days  from  the  date  of  attachment  is  barred  by 
Art.  164  of  Sched.  11.  of  Act  XV.  of  1877.  in 
the  absence  of  proof  by  the  judgment-debtor 
that  the  attachment  was  not  duly  made.  In  the 
absence  of  such  evidence,  the  Court  will,  under 
$  114  of  the  Evidence  Act  I.  of  1872,  presume 
that  the  attachment  was  duly  made.  In  the 
Matter  q^BHAOBUNESsuRY...I.  L.  Bep.  9  Cal. 
869, 1883.    PHnsep  and  aXinealy,  JJ. 

135.  ^—  Objection  Not  Raised  in  Memo- 
randum of  Appeal-^Kanam  Mortgage — Acknow- 
ledgment of  Mortgagor's  Title— Act  XV.  of 
1877,  5  19.]  Although  the  objection  of  limita- 
tion may  not  have  been  raised  in  the  memoran- 
dum of  appeal,  the  Court  is  bound  to  consider 
it. 

A  kanam  demise  is  ordinarily,  and  in  the 
absence  of  special  circumstances,  to  be  treated 
as  a  mortgage. 

The  acceptance  of  a  sale  certificate  by  the  pur- 
chaser of  a  mortgagee's  interest  in  land  sold  in 
execution  of  a  decree,  is  not  an  acknowledg- 
ment, by  the  purchaser,  of  the  mortgagor's  title 
which  will  satisfy  the  conditions  of  $  19  of  Act 
XV.  of  1877.  Ambala  Vaveri  Manakel 
Raman  Somavajipad  v.  Naduvakat  Krishna 
Paduval  ..I.  L.  Bep.  6  Mad.  829,  1883. 
Innes  and  M,  Ayyar^  J  J. 

136 Carrier  by  Railway,  Suit  Against 

— Non-Delivery  of  Goods —Loss,  Onus  Probandi 
of— Act  XV.  of  1S77,  Sched.  II.,  Arts.  30,  49,  115.] 
The  plaintiff  delivered  a  large  number  of  bags  of 
grain  to  the  defendants  for  carriage  to  Sholapur. 
The  defendants  delivered  a  portion  of  the  grain 
to  the  plaintiff,  having  previously  obtained  from 
his  agent  receipts  for  the  full  number  as  having 
arrived  at  Sholapur.  In  a  suit  by  the  plaintiff 
for  the  price  of  the  bags  not  delivered,  more 
than  2,  but  less  than  3  years  from  the  time  when 
the  rest  of  the  goods  were  delivered  : — 

Held,  that  the  natural  presumption  from  the 
above  facts  was  that  all  the  goods  had  arrived, 
and  that  the  defendants  were  in  a  position  to 
deliver  them,  and  that  the  mere  non-delivery 
thereof  was  no  proof  that  they  were  lost,  the 
onus  of  proving  which  lay  on  the  defendants 
before  they  could  claim  the  benefit  of  Art.  30, 
Sched  II.  of  Act  XV.  of  1877  ;  and  that  the  suit 
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was  therefore  not  barred.     Mohansing  Cha- 

wANv.  CoNDER L  L.  Bop.  7  Bom.  478, 

1888.     West  and  N.  Haridas,  JJ. 

187. To  Suit  to  Set  Aside  Mortgage 

and  for  Possession  of  Immovable  Property — Act 
XV.  of  1877,  Sched,  II.,  Arts,  gi,  142.]  A  suit  to 
set  aside  a  mortgage  by  conditional  sale  of  im- 
movable property  belonging  to  the  plaintiff, 
made  on  his  behalf  during  his  minority  and  for 
possession  of  such  property,  is  governed  by  Art. 
142,  and  not  by  Art.  91  of  Sched.  II.  of  Act  XV. 
of  1877.  Ramansar  Pandey  v.  Ragubar  Jati. 
I.  L.  Bep.  6  AIL  490,  1888.    Straight  and 

Oldfield,  JJ. 

188. VakiPs  Costs,  Suitfor^Act  XV. 

of  1877,  Sched.  II.,  Art.  84.]  The  termination 
of  the  suit  mentioned  in  Art  84,  Sched.  II.,  Act 
XV.  of  1877,  means  the  date  when  the  judgment 
is  given.    Balkrishna  Pandurang  v.  Govind 

Shivaji I.  L.  Bep.  7  Bom.  518,  1888. 

West  and  N.  Haridas,  JJ. 

180.  —  Acknowledgment  —  Authorized 
Agent— Act  XV.  of  1877,  $  19.]  Where  a 
debtor,  being  unable  himself  to  write,  procures  a 
third  person  to  write  a  balance  of  an  account 
for  him  and  in  his  name,  that  is  a  sufficient 
acknowledgment  to  satisfy  the  requirements  of 
4  19  of  Act  XV.  of   1877.     Hemchund  Kuber 

V.  VoHORA  Raji  Haji I.  L.  Bep.  7  Bom. 

616,  1883.     West  and  N.  Haridas,  JJ. 

140. Act  XV.  of  1877,  55  5,  lA—Time- 

barred  Appeal— Admission  of]  The  circum- 
stances mentioned  in  5  14  of  Act  XV.  of  1877 
may,  and  ordinarily  would,  constitute  a  sufficient 
cause  in  the  sense  of  5  5  for  not  presenting  an 
appeal  within  the  period  of  limitation.    Balwant 

Singh  v.  Gumani  Ram I.  L.  Bep.  6  AIL 

601, 1888.     Straight  and  Tyrrell,  JJ. 

S.  C.  under  Specific  Performance.  8. 

141. Execution  of  Decree — Compromise 

of  Decree  making  it  Payable  by  Instalments — 
Default-^Act  XV.of\%^^,  Sched.  II.,  Arts.  178, 
179.]  A  judgment-debtor  and  judgment.credi- 
tor  agreed,  on  the  27th  August,  1878,  that  the 
amount  of  the  decree  should  be  payable  in  in- 
stalments, and  that  on  default  in  payment  of  any 
instalment  the  decree-holder  might  execute  the 
whole  decree.  This  agreement  was  sanctioned 
by  the  Court  executing  the  decree.  Default 
was  made,  and  on  the  28th  November,  188 1,  the 
48 
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judgment-creditor  applied  for  execution  of  the 
whole  decree : — 

Held,  that  agreement  to  give  time  for  the  satis- 
faction of  a  decree,  with  the  sanction  of  the 
Court,  could  be  given  effect  toby  the  Court 
executing  the  decree,  and  the  effect  of  the  for- 
mer proceedings  in  execution  was  that  the  Court 
sanctioned  the  arrangement  which  the  parties 
entered  into,  and  the  execution  then  in  progress 
was  deferred,  but  liable  to  be  proceeded  with 
again  if  the  judgment-debtor  made  default  in 
paying  instalments,  and  the  present  application 
might  be  regarded  as  one  to  enforce  the  agree- 
ment rather  than  an  application  for  execution 
of  the  decree  in  its  strict  sense.  It  came  under 
Art.  178  of  Sched.  II.,  Act  XV.  of  1877,  and  the 
time  ran  from  the  date  of  the  default,  and  it 
was,  therefore,  within  time.    Sham  Karan   v. 

PiARi L.Bep.  6  All.  696, 1888. 

Straight  and  Oldfield,  JJ. 

142. Act  XV.  of  1877,  Sched.  II.,  Art. 

12'^^ Interest^ Mortgage."]  In  suits  to  recover 
the  principal  and  interest  of  a  loan  secured  by  a 
mortgage  of  immovable  property,  interest  for 
12  years  is  recoverable  under  Art  132,  Sched. 
II.,  Act  XV.  of  1877.  Lallubai  v.  Naran  (I.  L.  R. 
6  Bom.  719)  followed.  Davani  Ammal  v.  Ratna 

Chetti L  L.  Bep.  6  Mad.  417,  1883. 

Turner,  C.J.,  and  Innes,  J, 

143. Act  XV.  of  1877,  Sched.  II.,  Art. 

179.  CI.  4 — Step  in  Aid  of  Execution.]  An  ap- 
plication by  a  judgment-creditor  filed  in  answer 
to  an  order  calling  on  him  to  show  cause  why  an 
application  to  set  a  sale  in  execution  of  his 
decree  should  not  be  granted,  praying  that  the 
objections  of  the  judgment-debtor  might  be 
disallowed  and  the  sale  confirmed,  is  an  applica- 
tion within  the  meaning  of  Art.  179,  CI.  IV.  of 
Sched.  II.,  Act  XV.  of  1877,  from  which  the 
period  of  limitation  for  a  subsequent  application 
for  execution  of  the  decree  may  be  computed. 
Kewal  Ram  v.  Khadim  HusAiN...I.L.Bep.  6 
All.  676,  1888.     Oldfeld  and  Brodhurst,  JJ^ 

144.   Appeal— Copy     of     Judgment, 

Time  for  Obtaining— Act  XV.  of  1877,  5  12— 
Time-barred  Appeal,  Admission  of —  Power  of 
Court  at  Hearing  to  Consider  Validity  of  Order.] 
The  decree  in  a  suit  was  passed  on  the  6th  Jan- 
uary, i88i,acopy  of  the  judgment  was  applied 
for  on  the  7th  January,  188 1,  and  the  paper  and 
fees  for  the  copy   deposited  the  next  day.    The 
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copy  was  delivered  on  the  31st  January,  and  the 
appeal  filed  on  the  2nd  March  1881.  The  lower 
Appellate  Court  held  that  according  to  the  prac- 
tice of  the  Court  the  fees  ought  to  have  been 
paid  on  the  day  on  which  the  application  was 
made,  and  in  calculating  the  period  of  limitation 
excluded  only  the  period  between  the  8th  and 
31st  January^  and  rejected  the  appeal  at  the 
hearing  as  having  been  presented  too  late. 

The  appeal  had  been  previously  admitted 
by  the  Judge's  predecessor:— 

Heldy  that  notwithstanding  such  admission, 
it  was  competent  to  the  Court,  at  the  hearing 
of  the  appeal,  to  reject  it  as  having  been  pre- 
sented too  late;  and  that  the  question  whether 
the  period  excluded  should  have  begun  on  8th 
or  9th  of  January,  must  be  determined  by  the 
practice  of  the  Court.  Nobin  Chunder  Roy  v, 
BRbjENDRO  CoOMAR  Rov...l2  CsL  Bep.  641. 
1888.     Garth,  C.J.,  and  Macpherson^  J. 

XIMITATION  ACT  XIV.  OF  1869. 

§  I,  CI.  12. 

See  Limitation.  13. 

Collector  of  Thana  v-  Hari... 
L  L.  Bep.  6  Bom.  646. 

§1,0.13. 

See  Limitation.  126. 

Hansji  v,  Valabh...L  L.  Bep. 
7  Bom.  297. 

§  I,  CI.  15. 

See  Limitation.  49. 

MuKKANNi  V.  MANAN...L  L.  Bep. 
6  Mad.  18a 

LIMITATION  ACT  IX.  OF  1871. 

§§  I,  2, 4. 

See  Limitation.  8. 

MUNGAL  PeRSHAD  V,  GlRJA  KaNT. 

L.  B.  8 1.  A.  128 ;  L  L. 
Bep.  8  Cal.  61. 
§21. 

See  Limitation.  61. 

Palliagatha  v.  Abdul L  L. 

Bep.  8  Mad.  67. 

§23. 

See  Limitation.  61. 

Bhojraj  V,  GULSHAN...I.  L.Bop. 

4  All.  493. 
—  Sched.  II.,  Art,  15. 

See  Limitation.  68. 

LucHMi  V.  ASSRUP...L  L.  Bep.  9 

CaL  43, 


LIMITATION  ACT  IX  OF  1871-r<m^ 

Sched.  II.,  Art.  43. 

See  Limitation.  14. 

JoHARMAL    «.    Municipality    of 

AHMEDNAGAR...L  L.  Bop.  6 

Bom.  680. 

Sched.  II.,  Art.  87. 

See  Limitation.  9. 

Narandas  v.  Visandas L  L. 

Bep.  6  Bom.  134. 

— ^  Sched.  II.,  Art.  93. 

See  Limitation.  76. 

Fakharuddin  V,  Offl.  Trustee 

OF  Bengal L.  B.  8 1.  A. 

197  ;LL.  Bep.  8  CaL  178. 

Sched.  II.,  Art.  118. 

See  Limitation.  24c. 

Balwantv.  Purun  MAL...L.  B. 
10  L  A.  90. 

Sched.  II.,  Art  123. 

See  Limitation.  24c. 

Balwant  w.  Purun  Mal..L.  B. 
10  I.  A.  90. 

Sched.  II.,  Art.  129. 

See  Limitation.  26. 

Srinivasa  v.  Venkataramana... 
I.  L.  Bep.  6  Mad.  121. 

Sched.  II.,  Art  143. 

See  Limitation.  14. 

JoHARMAL  V.   Municipality    of 

Ahmednagar I.  L.  Bep. 

6  Bom.  680. 

Sched.  II.,  Art  145. 

5^^  Limitation.  2.  24c. 

Rao    Karan    v.   Raja   Baka^... 

L.  B.  9  L  A.  99 ;    I.  L. 

Bep.  6  AIL  1. 

Balwant  v.  Purun  Mal...L.  B. 

10  I.  A.  90. 

Sched.  II.,  Art  168. 

See  Limitation.  49.  49a. 

Mukkanni  V.  Manan L  L. 

Bep.  6  Mad.  182. 

Ram  Das  v.  Birjnundun...I,  L. 

Bep.  9  CaL  616 ;  12  CaL 

Bep.  284. 

Sched.  II.,  Art.  176,  CI.  6. 

See  Limitation.  64. 

Karakavalasa   v.  Kara  nam  ...L 
L.  Bep.  3  Mad.  266. 
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UMITATION  ACT  XV.  OF  1877. 


§2. 


-§4« 


§5. 


See  limitation.  69.  82.  84c. 

Banoi  V,  Madalapalu I.  L. 

Bep.  3  Mad.  96. 

Raj  Chunder  v.  Maohoosoodun. 

I.  L.  Bn>.  8  Cal.  895. 

Amir  Uossein  v,  Imambandi...1]L 

Cal.  Bep.  443. 

^e  Limitation.  58. 116. 

Khem  Khan  v.  Har  Dayal...!. 

'  L.  Bep.  4  All.  87. 

RuGHU    Nath    V,  Pareshram... 

I  L.  Bep.  9  Gal.  635. 


See  Appeal— Civil.  1.  21. 

KiNGv.  King I.  L.  Bep.  6 

Bom.  487. 

Chunder  Doss  v.  Boshoon  Lall. 

I.  L.  Bep.  8  Cal  251  ^11 

Gal.  Bep.  177. 

5e#  Limitatitfi.  39a.  40.  41.42. 
140. 


1% 


See  Limitation.  56.  56a.  57.  80. 
118. 

•  Assignee  of  Minor. 

See  Limitation.  118. 

Rudra  v.   Nobo  KrsHORB...LL. 
Bep.  9  Cal.  663. 
'§«. 

See  Limitation.  57. 

SuRju  9.  KHWAHISH...L  L.  Bep. 
4  AH.  512. 
§9- 

See  Limitation.  8.  8a. 

NaRRONJI  t7.    MUGNIRAM I.  L. 

Bep.  6  Bom.  103. 
Brake  v.  Davis L  L.  Bep.  4 

KVL  530. 

•  §  io.  • 

See  Creditor's  Trust  Deed.  1. 

Manickavelu   v.    Arbuthnot... 
L  L.  Bep.  4  Mad.  404. 
See  Limitation.  23  to  24e.  112. 

T  rustee,  Suit  to  Remove. 

See  Limitation.  24c.  24e. 

Balwantv.  Purun  Mal L.  B. 

10  I.A.90;I  LBep.  6 

All.  1. 

Srbenath  9.  Radha  Nath...  12  Cal. 

Bep.  370. 


LIMITATION  ACT  XV.  OF  Wn-^contd: 

§12. 

See  Limitation.  104. 144. 

GoPALv.  Brojo 9  Cal.  Bep. 

293. 

NoBiN  Ch under  9.  Brojendro.., 

12Cal.Bep.  541. 

lid- 
See  Limitation.  8.  8a. 

Narronji    v.  Mugniram...!.  L. 
Bep.  6  Bom.  103. 

BBA.KE  v<  Davis L  L.  Bep.  4 

AU.530. 

§  M. 

See  Limitation.  140. 

BA1.WANT  V,  GilJMANi...L  L.  Bep. 
5  AU.  591. 

See  Bi^ht  to  Sue.  10. 

PA.RANJPE  V.  Kanade  .XL. Bep. 
6  Bom.  148k 

— -  §  14,    Para.    3— Dfecree  against    Agricul- 
turist. 
See  Limitation.  5. 

MANOHAR  V,  GEBtAPA I.  L. 

Bep.  6  Bom.  31. 

§15. 

See  Limitation.  90. 

LuTFUL  V,  Shumbudin I.  L. 

Bep.  8  CaL  248. 

§  19,— Acknowledgment  of  Debt. 

See  Limitation.  46,  46a.  47.  48. 
48a.  50. 107. 107a.  113. 139. 

—  Acknowledgment  of  Mortgagor's  Right  ta 

Redeem. 
See  Limitation.  49. 49a.  135.. 

§20. 

See  Limitation.  61. 

Palliagatua  V,  Abdul I.  L* 

Bep.  3  Mad.  57. 

—  Pkrt  Payment  —  Sum  Realized  in  Execu- 

tion is  not. 
See  Limitation.  22.^ 

Ramchanora  V.  Devba I.  L. 

Bep.  6  Bom.  626. 

Payments,  Credits  in  Account  are  not. 

See  Limitation.  8. 

Narronji  v.  Mugniram I.  L. 

•Bep.  6  Bom.  103^ 
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LIMITATION  ACTXV.O¥lS77—contd. 

§  22. 

See  Parties  to  Suit.  11. 

Kalidas  v.  Nathu...I.  L.  Bep. 
7  Bom.  217. 

§23. 

See  Limitation.  51. 

Bhojraj  V,  GULSHAN...L  L.Bep. 
4  AIL  493. 

—  Continuing     Nuisance  —  Obstruction   to 

Easement  Acquired  by  Prescription  In- 
dependently of  this  Act. 
See  Easement.  1. 

PUNJA  KUVARJI  w.    BaI    KuVAR... 

I.  L.  Bep.  6  Bom.  20. 

—  §  25— Bond  with  Native  Date. 

See  Limitation.  7. 

RuNGo  V,  BABAJI...L  L.  Bep.  6 
Bom.  83. 

« §26. 

See  Fishery.  L 

LUTCHMEEPUT  9.  SadANLC.L   L. 

Bep.  9  CaL  698. 

*^»-  Enjoyment  as  of  Right. 
See  Easement.  8. 

MaTHURA   DASi».  BaI  AMTHI...I. 

L.  Bep.  7  Bom.  522. 

—  §  27— Easement    may    be    Acquired    In- 

dependently of. 

See  Easement.  1.  2.  8.  4. 

PuNjA  KuvARji  V.  BhaiKuvar... 

I.  L.  Bep.  6  Bom.  20. 

Charu  v.  D0KOUR1...L  L.  Bep. 

8  Cal.  956. 

Srikivasa  V,  Secretary  of  State. 

I.  L.  Bep.  5  Mad.  226. 

Sri  Raja  Vericherla  v.  Sri  Raja 

Satracherla...!.  L.  Bep.  5 

Mad.  253. 

—  Sched.  II.,  Art.  10. 

See  Limitation.  67.  68.  69.  70.  71. 
72. 

See  Pre-emption.  9. 

ASHIK  «.   MATHURA...I.   L.  Bop. 

5Aai87. 

—  Sched.  II.,  Art.  Ii. 

See  Limitation.  53.  82. 83.  84  to 
84£ 


LIMITATION  ACT  XV.  OF  1877— am/4^ 
^—  Sched.  II.,  Art.  12. 

See  Endowment.  1. 

Tkimbak  v.   Naratan L    L. 

Bep.  7  Bom.  188. 
See  Limitation.  52.  54.  81.  82  to 
84f.  85. 

Sched.  II.,  Art.  12  (c). 

See  Sale  for  Arrears  of  Bevenue.  5. 

Karuppa  2».  Vasudeva L  L. 

Bep.  6  Mad.  148. 

—  Sched.  II.,  Art.  13, 

See  Mortgage.  37. 

Ram  Dhun  v.  Mohbsh  Chunder. 
L  L.  Bep.  9  CaL  406. 

Sched.  II.,  Art  23. 

See  Limitation.  131. 

MUDVIRAPA    V.    FAKIRAPA...L    L. 

Bep.  7  Bom.  427. 

Sched.  II.,  Art.  30. 

See  Limitation.  93. 108. 136. 

Hassaji  V,  E.  I.  Ry.  C0...L   L. 
Bep.  5  Mad.  388. 

HURMUKHGAURI      V.       HaRISUKH- 

PRASAD. L    L.    Bep.    7 

Bom.  191. 

MOHANSING     V,     CONDER...L      L. 

Bep.  7  Bom.  478. 

See  Bailway  Company.  2. 

Kalu  v.  Madras  Ry.  C0....L  L. 
Bep.  3  Mad.  240. 

Carrier,  Suit  Against. 

See  Bill  of  Lading.  1. 

B.  I.  S.   N.  Co.  V.  Hajeb  Ma- 
homed...!. L.  Bep.  3  Mad. 
107. 

Sched.  II.,  Art.  31. 

See  Landlord  and  Tenant.  23. 
Gunesh  v.  G0ND0UR...L  L.  Bep. 
9  Cal.  147. 

Sched.  II.,  Art.  36. 

See  Limitation.  131. 

Mudvirapa  v.    Fak(rapa...I.  L. 
Bep.  7  Bom«  427. 

Sched.  II.,  Art.  48. 

See  Limitation.  120\ 

Ramesuar  v.  MATA...L  L.  Bep. 
5  AU.  341. 
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LIBCITATION  ACT  XV.  OP  lS77-contd, 

Sched.  II.,  Art.  49. 

See  Limitation.  73. 186. 

IssuR  Chundbr  V.  JuggutChun- 
DER...I.  L.  Bep.  9  GaL  7d. 

MOHANSING    9.    CONDBR L    L. 

Bep.  7  Bom.  478. 

—  Sched.  II,,  Arts.  59,  60— Mortgage,  Claim 

to  Prove,  against  Insolvent's  Estate. 
See  Inaolvency.  11. 

Agabeg 12  OaL  Bep.  166. 

Sched.  IL,  Art.  62. 

See  limitation.  34d. 

Arunachblla    v.  Ramasamya... 
I.  L.  Bep.  6  Mad.  402. 

Sched.  IL,  Art.  64. 

See  Limitation.  48.  46a. 

Bhekhan  V,  Rajroop L  L. 

Bep.  8  Oal.  912. 

Nahanibai  V.  Nathu I.  L. 

Bep.  7  Bom.  414. 

Sched  II.,  Art.  66. 

See  Evidence.  12. 

Lachman  v.  KESRI...L  L.  Bep. 
4AU.  3. 

— -  Sched.  IL,  Art.  73.    ' 

See  Limitation.  188. 

Sanjivx  v.  Kama..  J.  L.  Bep.  6 
Mad.  290. 

—  Sched.  IL,  Art.  75. 

See  Limitation.  48.  66. 

Bhekhan  v,  Rajroop 1,  L. 

Bep.  8  Gal.  012. 

Ugrah   v.   Laganmani L  L. 

Bep.  4  AIL  88. 

Sched.  II.,  Art.  84. 

See  Limitation.  188. 

Balkrishna  V,  GOVIND L  L. 

Bep.  7  Bom.  518. 

—  Sched.  IL,  Art.  91. 

See  Limitation.  75.  02. 110. 187. 

Bhawani  V,   B1SHBSHAR...L  L. 

Bep.  8  AU.  846. 

Hazari  V,  Jadaun..«L  L.  Bep.  5 

AU.  76. 

Sobba  v.  Saboodra...!.  L.  Bep. 

5  AU.  822. 

RAMANSAR  v.    RAGHUPAR...L     L. 

Bep.  5  AU.  400. 


LIMITATION  AGT  XV.  OF  IBll-^contd. 

Sched.  II.,  Art.  95. 

See  Limitation.  112. 

MuHAMiiADv.  Muhammad... I.  L. 

Bep.  5  AIL  294. 

5^e  Sale  for  Arrears  of  Bevenue.  5. 

KaRUPPA     V,     VASUDEVA...L      L. 

Bep.  6  Mad.  14a 

Sched.  II.,  Art.  106. 

See  Partnership.  1. 

Harrison  v.  Delhi  and  London 

Bank I.  L.  Bep.  4  AU. 

487. 

Sched.  IL,  Art.  113— Award,  Suit  on. 

See  Limitation.  111. 

SuKHo  V.  Ram  Sukh...L  L.  Bep. 
5  AIL  268. 

— •  Sched.  IL,  Art.  114. 

See  Limitation.  75.  92. 

Bhawani  9.  Bisheshar I.  L. 

Bep.  8  AIL  846. 

Hazari  v.  Jadavn L  L.  Bep. 

5  AIL  76. 

-Sched.  IL,  Art.  115. 

See  Limitation.  08. 186. 

Hassaji  v.  E.  I.  Ry.  Co L  Ii. 

Bep.  5  Mad.  888. 

MOHANSING  V,    CONDER I.   L. 

Bep.  7  Bom.  478. 

Sched.  IL,  Art.  115 — Carrier,  Suit  against. 

See  Bill  of  Lading.  1. 

B.  I.  S.  N.  Co.  V.  Hajee  Mahomed, 
L  L.  Bep.  8  Mad.  107. 

Sched.   IL,  Art.   116— Registered  Bond, 

Money  due  on. 
See  Limitation.  6.  6a. 

GaNESH    v.    MADHAVRAV...L     If. 

Bep.  6  Bom.  75. 

Vythilinqav.  Thetchanumurti. 
I.  L.  Bep.  8  Mad.  76. 

Sched.  IL,  Art.  118. 

See  Limitation.  25. 

Srinivasa  v.     Venkataramana. 
L  L.  Bep.  5  Mad.  121. 

Sched.  IL,  Art  120. 

See  Landlord  and  Tenant.  28. 
GuNESH  9.  GaND0UR...I.  L.Bop. 
9  GaL  147. 
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LIMITATION  ACT  XV.  OF  1877— «m/rf. 

See  Limitation.  16.  60.  69.  70.  71. 

88. 138. 
5^^  Pre-emption.  G. 

AsHiKzr.  Mathura...I.  L.  Bep. 

5  AIL  187. 

Sched,  II.,  Art.  I2i. 

See  Beeumption.  2. 

KOYLASHBASHING  9.  GOCOOLMONI. 

I.  L.  Bep.  8  GaL  230. 

—  Sched.  II.,  Art.  123. 

5;?^  Limitation.  34b.  78. 

Hemangini  v.    Nobin   Chand... 
L  L.  Bep.  8  Cal.  788. 

IssuR  Chunderv.  Juggut  Chun- 
DER...L  L.  Bep.  0  Cal.  79. 

—  Sched.  II.,  Art.  127. 

See  Limitation.  06.  94.   06.   126. 
126a. 

—  Sched  II.,  Art.  130. 

See  Besumption.  2. 

KOYLASHBASHING  9.  GOCOOLMONI. 

I.  L  Bep.  8  Cal.  280. 

Sched  II.,  Art.  131. 

See  Limitation.  102. 

GOPEEKISHEN  V.   ThAKOORDASS... 

L  L.  Bep.  8  Cal.  807 ;  10 
Cal.  Bep.  489. 

• Sched.  II.,  Art.  132. 

See  Limitation.  108. 142. 

HURMUKHGAURI      V.       HARISUKH- 

PRASAD...I.  L.Bep.  7Bom. 

191. 

Davani  v.  RATNA...I.  L.  Bop.  6 

ICad.  417. 

-^  Money-Decree  on  Mortgage. 

See  Limitation.  21. 21a* 

Lallubhai  v.  NARAN...L  L.  Bep. 
6  Bom.  719. 

RAGHUBAR  V,     LACHMINI...I.      L. 

Bep.  6  All.  461. 

—  Mortgage,  Claim  to  Prove,  against  Estate 
of  Insolvent. 
See  Insolvency.  11. 

Agabeg 12  Cal.  Bep.  166. 

Sched.  II.,  Art.  138. 

See  Bight  to  Sue.  lid. 

Seru  v.  B.  Bhagoban I.  L. 

Bep.  9  CaL  602. 


LIMITATION  ACT  XV.  OP  ISTl—contd. 

Sched.  II.,  Art.  139. 

See  Limitation.  101. 

Modho  V,  TEKAIT...L  L.  Bep.  9 
Cal.  411 ;  12  CaL  Bep. 
608. 
— -  Sched.  II.,  Art.  140. 

See  Limitation.  87a.  126b. 

Sriitath  v.  PRosirNNO...I.  L.  Bep. 

9  Cal.  984. 

Mothura  v.  B0RKANT...II  CaL 

Bep.  812. 

Sched.  II.,  Art  141. 

See  Limitation.  86.  87. 124. 126a. 

PuRSUT  V*  PALUT...L  L.  Bep.  8 

CaL  442. 

Gaya  Persad  V,  Heet  Narain... 

I.  L.  Bep.  9  Cal.  98. 

Shed  Naraint  v,  Khurgo lO 

CaL  Bep.  337. 

Mothura  v,   B0RKANT...II  Gal. 

Bep.  812. 

Sched.  II.,  Art.  142, 

Sptf  Limitation.  187. 

Ramansar  V,  Raghubar...!.  L. 
Bep.  6  AIL  490. 

Sched.  U.,  Art.  143. 

See  Limitation..  61. 126. 

Bhojra]  v.  Gulshan...!.  L.  Bep. 

4  All.  493. 

Hansji  v.  Valabh...L  L.  Bep. 

7  B^nu  297. 

Sched.  II.,  Art  144. 

See  Landlord  and  Tenant,  la. 
Maidin  v.  Nagapa...I.  L.  Bep. 
7  Bern.  96. 
See  Limitation.  96. 100. 

Obhoy  Churn  v.  Gobind...L  L. 

Bep.  9  Gal.  237. 

Krishna  v.  Hari...L  L.^tep.  9 

Gal.  367 ;  12  CaL  Bep.  19. 

Sched.  It,  Art.  164. 

See  Limitation.  134. 

Bhaobunessury L  L.  Bep. 

9  Gal.  869. 

Sched.  II.,  Art.  167. 

See  Limitation.  16. 

Ramsekara  «.  Dharmaraya...!. 
L.  Bep.  6  Had.  113. 
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LIMITATION  ACT  XV.  OP  1877— «mW. 

Sched.  II.,  Art  171. 

See  Limitation.  63. 

Ramanada  v.  Minatchi...  L  L. 
Bep.  8  Mad.  68. 

—  Sched.  II.,  Arts.  171, 171a,  171b. 

See  limitation.  88. 

KEDARNATH  v.  HaRRA  CHAND...I. 

L.  Bep.  8  Gal.  420. 

-^  Sched.   II.,  Art.   171b — Leave  to  Sue  in 
Forma  Pauperis — Death  of  Opponent — 
Application  to  Substitute  Heir. 
See  Limitation.  182. 

Janardhan   v.   Anant L  L. 

Bep.  7  Bom.  873. 

—  Not  Retrospective. 

See  Limitation.  4. 

Khusalbai  1;.  Kabhai L  L. 

Bep.  6  Bom.  26. 

—  Sched.  II.,  Art.  176. 

See  Arbitration.  10. 

DuTTo  V,  DosAD L  L.  Bep. 

8  Gal.  67G. 

—  Sched.  11.,  Art.  178. 

See  Limitation.  88. 110. 110a. 

—  Application  to  Amend  Decree. 

See  Limitation.  20. 

Gaya  V,  SiTRi L  L.  Bep.  4 

AIL  28. 

—  Application  for  Certificate  of  Sale. 

See  Limitation.  17. 18. 

VlTHAL  V.  VlTHOJIRAV I.  L. 

Bep.  6  Bom.  586. 

Kylasa  9.  RAMASAMI...L  L.  Bep. 

4  Mad.  172. 

—  Application  for  Judgment  in  Accordance 

with  Award. 
See  Limitation.  127. 

ISHWARDAS  V.  DOSIBAI I.  L. 

Bep.  7  Bom.  816. 

—  Application  to  Substitute  Legal  Represen- 

tative of  Deceased  Defendant. 
See  Limitation.  4. 108. 

KusHALBAi  V.  Kabhai I.  L. 

Bep.  6  Bom.  26. 

Bbnodb  V,  SHARAT...L  L.  Bep. 

8  GaL  887 ;  12  Gal.  Bep. 

421. 


LIMITATION  AGT  XV.  OF    IHll^contd, 

Crown  Barred  by. 

See  Limitation.  19. 

Apaya  v.  Collector  of  Vizaga- 
PATA11...L  L.  Bep.  4  Mad. 
165. 
Probate,  Application  for. 

See  Limitation.  106. 

BAI     ManEKBAI     v.     MANEKJI...L 

L.  Bep.  7  fiom.  218* 

Sched.  II.,  Arts.  178,  179. 

See  Limitation.  141. 

Sched.  II.,  Arts.  178,  1 79,  180. 

See  Limitation.  10. 

Sched  II.,  Art.  179. 

See  Limitation.  3a.  8b.  81a.  110. 
114. 125. 

Decree  of  Appellate  Court,  Execution  of. 

See  Limitation.  109. 

HuLASi  V,  Maiku I.  L.  Bep. 

5  All.  236. 

^—  **  Court,"  Conciliator  under  Dekkhan  Agri- 
culturists '  Relief  Act  XVII.  of  1876  is 
Not. 
See  Limitation.  5. 

Manohar  v.  Gebiapa L  L. 

Bep.  6  Bom.  81. 

Sched.  II.,  Art.  179,  CI.  2. 

Sf^  Limitation.  83.  84.  85.36.37. 
80. 

Sched.  II.,  Art.  179,  CI.  4. 

See  Limitation.  26. 27. 28.  29.  80. 
31.  82.  83.  117.  121.  122. 
123. 148. 

Sched.  II.,  Art.  179,  O.  6. 

See  Limitation.  64.  64a.  66. 

Sched.  II.,  Art.  x8o. 

See  Limitation.  79.  79a. 

LucHMUN  V.  K1SHUN...I.  L.Bep. 

8  Gal.  218 ;  10  Gal.  Bep. 

425. 

Bhooboona  V,   J0BRAJ...II  Gal. 

Bep.  277. 

LIMITED  PBOBATE. 

See  Probate.  1.  2. 

Haji  Ismail..,  I.  L.  Bep.  6  Bom. 
452. 

Thacker    Madhavji ^X  L. 

Bep.  6  Bom.  460. 
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LINE       OF      CB08S-EXAHIKATI0N 
ADOPTED  BY  ACCUSED. 

— —  Admission  by. 

See  Procedure— Criminal.  89. 

Abdul 10  Cal.  Bep.  64. 

LINGAYETS. 

—  Adoption  of  Only  Son  among. 

See  Hindu  Law— Ad  option.  4. 

SOMASBKHARA   V.    SuBHADRAMAJI. 

L  L.  Bep.  6  Bom.  524. 

LiaxnDATED  DAMAaEa 
See  Damag^es.  2. 

Nait  Ram  v.  Shib  Dat L  L. 

Bep.  G  All.  238. 
See  Interest.  2. 

Vengideswara  v.  Chatu.-.I.  L. 
Bep.  8  Mad.  224. 
See  Stamp.  18. 

GiSBORNE  AND    Co.    V,    SUBAL...I 

L.  Bep.  8  Cal.  284. 
LiaUIDATOB. 

■         Voluntary — Power  of. 

See  Company— Winding  up.  2. 

Fleming  S.  and  W.  Co I.  L. 

Bep.  7  Bom.  494. 

UaTJOB,    ILLICIT    POSSESSION  OB 
SALE  OF. 

See  the  Cases  under  Ezdae, 

US  PENDENS. 

See  Landlord  and  Tenant.  25. 
Kondi    v.     Dakshnamurthi...I. 
L.  Bep.  5  Mad.  371. 
See  Mortgage.  28.  36. 

KaSSUMUNNISSA  v.  NILRATNA...I. 

L.  Bep.  8  CaL  79  ;  9  Cal. 

Bep.    174;    10    Cal. 

Bep.  118. 

CHUNDER    NaTH    ?f.      NiLAKANT... 

I.  L.  Bep  8  Cal.  690. 
See  Begiatration.  3. 

LaKSHMANDAS   V,    DASRAT...I.  L. 

Bep.  6  Bom.  168. 
See  Sale  in  Execution  of  Decree.  8. 

Parvatiw.  Kisansing I.  L. 

Bep.  6  Bom.  667. 

^-^  in  Court  without  Jurisdiction • 
See  Jurisdiction.  80. 

Sadgapa  v.  Jamuna...L  L.  Bep. 
5  Mad.  64. 


LIS  PENDENS-c^n/<;. 

Objection  not  Raised  in  Court  Below. 

See  Hindu  Law  —  Alienation   of 
Ancestral  Property.  19. 
Kisansing  v.  Morbshwar...!.  L. 
Bep.  7  Bom.  91. 

LOCAL   FUNDS   CESS    ILLEaALLY* 
LEVIED. 

— —  Suit  to  Recover. 

See  Small  Cause  Court  — MofdssiL 
13. 
MusA  V.  Sayad  Gulam...I.  L. 
Bep.  7  Bom.  lOO. 

LOCAL  INVESTIGATION  BY  JUDGE. 

See  Evidence.  28. 

Joy  Coomar  v,  Bundhoo  Lall..« 

I.  L.  Bep.  0  CaL  368 ;  12 

Cal.  Bep.  490. 

LOCATIO     NAVIS    ET     OPEBABUM 
MAaiSTBI. 
See  Charter-party.  1. 

Hasanbhoy  v.  Clapham...L   L. 
Bep.  7  Bom.  61. 

LOST  DECBEE. 

Secondary  Evidence  of. 

See  Evidence.  21. 

Kanayalal  v.  Pyarbai I.  L. 

Bep.  7  Bom.  139. 

LOST  OB  DESTBOYED  DEED. 

Suit  to  Restore  Terms  of. 

See  Specific  Performance.  2. 

Maya  Ram  v.  Prag  Dat L  L. 

Bep.  5  AIL  44. 

LOST  OB  SUPPBESSED  WILL. 

Administration  with  Will  Annexed. 

See  Will.  4. 

ISHUR  ChuNDER  v.  D0YAMOYE...L 

L..Bep.  8  CaL  864 ;  11  Cal. 
Bep.  186. 
LUNACY. 

Jurisdiction  of  Allahabad  High  Court. 

See  Jurisdiction.  34. 

Jaundhb  v.  Court  of  Wards.. .L 
L.  Bep.  4  All.  169. 

1. Act  XXXIV.  of  1858,  S  i—Unsound 

Mind.']    The  term  "unsound  mind"  in  $   i  of 
Act  XXXIV.  of  1858  comprehends   imbecility. 
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IsXnXAOY'^eontd. 

whether  congenital  or  arising  from  old  age,  as 
well  as  lunacy  or  mental  alienation  resulting 
from  disease. 

In  the  matter  of  CowASji  Bbramji  Lilaoo> 
VALA...L  L.  Bep.  7  Bom.  15, 1889,    Latkam^ 

IiUHAIIO. 

—  Appeal  by  Relative  against  Adjudication. 

See  Appeal— OiviL  84. 

Mahomed   Bushbbbut I.  Ii. 

Bep.  8  GaL  968. 

—  Dangerous— Confinement  of. 

See  Illegal  Arrest.  1. 

Sinclair  v,  Broughton...L.  B. 

GL  A.159;   LL.Bep.  G 

Oal.  841. 

—  Guardian  ad  Litem^  Appointment  of. 

See  Procedure— Civil.  20. 

JONUAGADALA  9.  THATIPARATH...!. 

L.  Bep.  6  Mad.  880. 
MADBA8  ACT  I.  0(F  1868. 

1. f   2^Forced  Labour^**  Labouring 

Classes,**'^  Persons  who  habitually  engage  in 
manual  labour,  though  they  may  at  the  same 
time  be  employers  of  labour,  are  included  in  the 
term  *'  labouring  classes'*  used  in  §  3  of  Madras 
Act  I.  of  1858.  Queen  v.  Muttu  Reddi...!. 
L.  Bep.  6  Mad.  199,  1888.  Turner,  CJ., 
and  Ktndersley,  J. 

MABBAB  ACT  ZZIV.  OF  1869. 

§48. 

See  nuisance.  1. 

Queen  tr.  Khadbr I.  L. 

Bep.  4  Mad.  936. 

MADBAS  ACT  ZZVni.  OF  1860. 
See  Appeal— Civil.  7. 

Annamali  v.Clobtb...!.  L.  Bep. 
4  Mad.  904. 
See  Limitation.  49. 

Thir  Sing  v.  Venkataramibr...L 
L.  Bep.  8  Mad.  99. 

§35. 

1.  — —  Limitation  —  Procedure!^  Under  f 
25  of  Madras  Act  XXVIII.  of  i860,  which 
limits  the  time  within  which  a  suit  may  be 
brought  to  set  aside  the  decision  of  a  Settlement 
Officer  to  two  months  from  the  date  of  the  award, 
time  will  not  begin  to  run  until  the  date  when 
the  decision  is  communicated  to  the  parties. 
49 


MADBAB  ACT  XXVJLli.  OF  1860-^^M. 

As  the  Settlement  0£Bcer  is  required  to  take 
the  evidence  himself  before  coming  to  a  decision 
under  f  25,  and  as  he  cannot  delegate  that  duty, 
a  decision  based  only  on  the  report  of  a  subordi- 
nate, is  wholly  void.  Annamalai  Chetti  «. 
Cix>BTB.M...I.  Xi.  Bep.  6  Mad.  189,1888. 
Innes  and  Kindersley^  JJ. 

MADBAB  ACT  IL  OF  1864. 

§36. 

1.  —  Discretion  to  Give  TimeJ]  Section 
36  of  Madras  Act  II.  of  1864  does  not  make  it 
compulsory  on  the  Government  to  forfeit  the 
money  deposited  by  the  bidder  at  a  sale  of  land 
for  arrears  of  revenue,  when  the  balance  of  the 
purchase  money  is  not  paid  within  30  days,  and 
to  resell  the  land.    Sonata  Pillai  tr.  Kalamb- 

GHAM I.  L.  Bep.  6  Mad.  180,  1889* 

Innes  and  if.  Ayyar,  JJ. 

§§  38.  39. 

S$e  Sale  for  Arreirt  of  Bevenue.  4. 

Karu?pa  v.  Vasudeva L  L. 

Bep.  6  Mad.  148. 

MADBAS  ACT  m.  OF  1864. 

§§  »7.  26a,  26b. 

See  Excise.  4. 

Queen  tr.  Sakiva I.  L.  Bep. 

6  Mad.  187. 
§§  21,  22. 

See  Excise.  8. 

Queen  v.  Ramayya...!.  L.  Bep. 
6  Mad.  161. 

—  §as. 

See  Excise.  6. 

gUEBN  V.  VaSANTAPPA I.    L. 

Bep.  4  Mad.  981. 

§29. 

5^  Excise.  6. 

Queen  v.  Kokkilaoadda...!.  L* 
Bep.  4  Mad.  940. 

MADBAS  ACT  Vm.  OF  1866. 

—  §  I — Mortgagee  of  Landholder. 

See  Landlord  and  Tenant.  9. 

Vbllayan  V,  T1RUVAK0NE...I.  L. 
Bep.  6  Mad.  76. 

§3. 

See  Landlord  and  Tenant.  9. 8. 

VeLLAYAN  vTlRUVAKONB...L    L. 

Bep.  6  Mad.  76. 

GUNOA    RbDDI  v.  KRI8TNA...L  L. 

Bep.  6  Mad.  87. 
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MADRAS  ACT  VIU.  OF  IBW-^ontd.        MADRAS  ACT  Vm.  OF  IBM—contd. 


§7. 

See  Landlord  and  Tenant.  4.  0.  6. 
7.8. 

Alagirasami  «.  Iknasi I.  L. 

Rep.  8  Mad.  127. 

Vedanta  v.  Aytasami I.  L. 

Rep.  4  Mad.  322. 

KOMMIRBDDI  9.  ChEVALA...L    L. 

Rep.  5  Mad.  136. 

Venkatachellam  v.  Kadumthu- 

8i...I.L.Rep.4Mad.  140. 

Varabhachari  V,  BALU...L   L. 

Rep.  3  Mad.  250. 

§9. 

See  Landlord  and  Tenant.  0. 

Krishna MACHARi  v.  Gunoaram. 
L  L.  Rep.  0  Mad«  229. 

§  10. 

See  Landlord  and  Tenant.  10. 

Mahomed  V.  Mahomed L  L. 

Rep.  4  Mad.  167. 

§  II. 

See  Landlord  and  Tenant.  11.  44. 

Vaythenatha  o.  Sami L  L. 

Rep.  3  Mad.  116. 

Lakshmanan  v.  Kolandaivelu... 

L  L.  Rep.  6  Mad.  314. 

§17. 

See  §  20. 1. 

§  20. 

1.  $  ij-Summafy  Suit--'  Wrongful 

Distraint— Limitation.']  Where  the  plaintiff's 
property  had  been  illegally  distrained  by  the 
defendant,  who  refused  to  restore  it  notwith- 
standing that  the  distraint  had  been  declared 
illegal  and  the  property  ordered  to  be  restored : — 

Heldt  that  a  summary  suit  under  $  20,  Madras 
Act  VIII.  of  1865,  to  recover  the  value  of  the 
property  distrained,  would  not  lie.  The  refusal 
to  restore  possession  was  not  a  proceeding  taken 
under  colour  of  that  Act,  and  damages  were 
not  claimed  on  the  ground  that  the  property  was 
stolen  or  lost  or  damaged  or  destroyed  by  reason 
of  any  want  of  proper  care  on  the  part  of  the 
distrainer. 

Semble,  that  the  Revenue  Court  would  have, 
under  the  circumstances,  jurisdiction  to  enter- 
tain a  sumoKiry  suit  under  $  17  for  the  loss  or 
damage  sustained  by  the  plaintiff.  Though  in 
the  present  case  the  loss  he  sustained  was  de- 
tention of   bis  property,  the   cause  of  damage 


was  the  illegal  distraint,  and  the  continued 
detention  and  refusal  to  restore  were  only 
aggravations  of  that  wrong.  The  right  to  bring 
a  summary  suit  is  not  limited  to  the  loss  sus- 
tained prior  to  the  order  for  restoration  as 
suggested  in  Srinivasa  v,  Emperumanar  Pillai 
(I.  L.  R  2  Mad.  49). 

The  period  of  limitation  for  a  suit  under  f  17 
must  be  computed,  if  not  from  the  date  of  the 
distress,  at  any  rate  from  the  date  when  it  was 
declared  illegal.  Bhagirathi  Panda  w.  Padala 
GOPALUDU...L  L.  Rep.  3  Mad.  121,  1881. 
Turner,  C.J.,  and  if.  Ayyar,  J. 

§§  38.  39- 

See  Landlord  and  Tenant.  50. 
ViRAPPA  V.  Kathana...!.  L.  Rep- 
6  Mad.  428. 

§§  38,  39.  40. 

See  Landlord  and  Tenant.  25. 

KoNDi  V.  Dakshanamurti...L  L. 
Rep.  5  Mad.  371. 

§§  38-40. 

1, Right  to  Sue  to  Set  Aside  Sale^ 

Irregularity — Notice  of  Sale.]  A  suit  will  lie  to 
set  aside  a  sale  of  immovable  property  irregu- 
larly conducted  under  the  provisions  of  Madras 
Act  VlII.  of  1865.  If  notice  of  sale  is  not  served 
in  the  way  prescribed  by  $  39,  the  sale  must  be 
set  aside.  Nattu  Achalai  Ayyangar  v.  Para- 
THASAREDDi  P1LLAI...L  L.  Rop.  3  Mad.  114, 
1881.     Turner,  C.J.,  and  Kindersley,  J. 

§39- 

See  Landlord  and  Tenant.  7. 

Venkattachellam    V,    Kadum- 

THUSI...L  L.  Rep.  4  Mad. 

145. 

§79- 

See  Landlord  and  Tenant.  2. 2a. 

VeLLAYAN  f>.  TiRUVAKONE L  L. 

Rep.  5  Mad.  76. 

GuNGA  V.  Krishna. ..I.  L.  Rep. 

5  Mad.  87. 

MADRAS  ACT  HI.  OF  1871. 

1. Sched,   C— Horse — Pony  tender  13 

Handsm^Const ruction  of  Statute,}  In  Madras 
Act  III.  of  1871,  the  word  "  horse"  includes 
a  pony,  except  when,  by  reference  to  the  number 
of  hands,  the  articles  of  Schedule  C  show  a 
contrary  intention. 
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VADBAS  ACT  UL  OF  lS7i-contd. 

The  Schedule  C  is  part  of  the  Act. 

No  tax  is  leviable  under  the  Act  on  a 
4-wheeled  carriage  on  springs  drawn  by  one 
pony  under  I3  hands.  The  President  op  the 
HuN(ciPAL     Commission,     Vizagapatam     v. 

Walker I.  L.  Rep.  6  Mad.  269,  1882. 

Keman  and  M,  Ayyar^  JJ. 

3. Sched.  B.,  a.  I  v.--**  Pleader  and 

Practising  Vakii:"]  The  words  "  Pleader  or 
Practising  Vakil  "  in  Madras  Act  III.  of  1871  are 
not  restricted  to  persons  who  have  obtained 
sanads  from  the  District  or  High  Court,  but  in- 
clude all  practitioners  in  Courts  of  criminal 
jurisdiction  within  the  municipal  limits.  Muni- 
cipality OF  Pa  lam  GOTTA  H  p.  Annasami  Muda- 
LI. ..I.  L.Bep.  6  Mad.l00yl882.    Innesdmd 

Keman^  J  J. 

§58. 

See  Limitation.  60. 

President,  &c.,  Gontur  v.  Sri- 

kakulapu I.  L.  Bep.  8 

Mad.  124 

1. $  61  —  Construction  of  Statute  — 

Fiscal  Ad,"]  In  construing  enactments  creat 
ing  fiscal  obligations,  care  must  be  taken  to 
distinguish  between  provisions  declaring  the 
liability  to  the  tax,  and  provisions  providing  for 
its  imposition.  It  may,  in  some  cases,  happen 
that  the  performance  of  certain  acts  by  the 
taxing  authority  are  pre-requisite  to  the  obli 
Ration,  and  those  acts  may  constitute  a  portion 
of  the  machinery  for  the  assessment  of  the  tax ; 
but  the  machinery  for  the  imposition  of  the  tax 
may  be,  in  whole  or  in  part,  independent  of  the 
obligation  of  the  tax-payer.  The  duty  of  pay< 
ing  profession  tax  under  ^  58  of  Madras  Act 
III.  of  1871,  is  independent  of  the  obligations  of 
registration  and  taking  out  a  certificate,  which 
precede  it  in  that  section. 

Every  person  is  liable  to  the  tax  who  exer- 
cises  such  a  calling  as  is  described  in  Schedule 
B.  within  municipal  limits  at  any  time  in  the 
course  of  the  official  year,  and  consistently 
with  this  liability,  the  Commissioners  may,  by 
revision,  at  any  time  of  the  year,  complete  and 
correct  the  lists  not  only  by  including  persons 
who  might  have  been  but  were  not  included  in 
the  original  lists,  but  also  by  including  persons 
who  during  the  year  may  become  liable  to  the 
tax,  and  by  amending  the  assessments.  The 
Vicc-Presioent  of  the  Municipal  Commis- 


MADBA8  ACT  m.  OF  lB7l—conid. 

sign,  Cuddalorr  v.  Nelson I.  L.  Bep.  8 

Kad.  129, 1881.  Turner,  Cl^trnd  Hutchins,  J- 

KADIIAS  ACT  IV.  OF  1871. 

§§  6a -64,  66. 

Se€  ToU.  1. 

GOVINDARAJALU      V.    LAKSHUMAN. 

I.  L.  Bep.  6  Mad.  87. 

MADBAS  ACT  IIL  OF  1878. 

—  §14. 

See  Jurisdiction.  18. 

Mana  v.  Surya...I.  L.  Bep.  5 
Mad.  284. 

MADBAS  ACT  V.  OF  1879. 

1. Statutory  Duty^    Breach  of— Com- ' 

pensation — Water-rate — Injunction  to  Restrain 
Collection  of  Rate.]  Under  the  provisions  of 
Madras  Act  V.  of  1878,  it  is  still  left  to  the 
option  of  the  Municipal  Commissioners  to  levy 
a  water-rate,  but,  if  they  do  levy  a  rate,  the 
obligation  attaches  to  them  to  supply  with  water 
for  domestic  purposes  every  rate-payer  who 
desires  and  provides  the  necessary  works  to 
connect  his  premises  with  the  main,  which  must 
not  be  at  a  greater  distance  than  150  yards  from 
his  premises.  On  the  other  hand,  the  rate- 
payers are  still  under  the  obligation  of  paying 
a  water-rate  whether  or  not  they  avail  them- 
selves of  the  supply  by  introducing  it  into  their 
houses. 

If  the  Commissioners  do  not  perform  this  duty, 
the  rate-payer  has  a  remedy  by  action,  and 
may  recover  compensation  either  under  $  433  or 
under  the  Statute  of  Westminster. 

When  a  right  or  duty  is  entirely  the  creation 
of  a  statute,  and  a  specific  remedy  is  provided 
by  the  statute  for  its  enforcement,  that  remedy, 
and  that  remedy  only,  must  be  pursued,  unless 
the  remedy  does  not  cover  the  entire  right. 

If  under  i  433  the  Court  does  not  order  the 
execution  of  the  work,  the  only  other  order  it 
could  pass  would  be  an  order  for  reasonable 
compensation. 

It  is  no  answer  to  a  suit  by  a  rate-payer  for 
compensation  for  the  breach  of  the  duty  on  the 
part  of  the  Commissioners  to  supply  him  witji 
house-service,  that  they  have  not  funds  at  their 
disposal  to  enable  them  to  discharge  their  duty. 
It  was  not  the  intention  of  the  Legislature  that 
water-rate  should  be  collected  before  the  works 
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MADRAS  ACT  V.  OF  lB7B-^ontd. 

are  comple^^  The  Legislature  intended  the 
rate  to  be  a  payment  for  a  benefit  conferred* 
The  Commissioners  should  not  levy  a  water-rate 
until  they  are  in  a  position  to  supply  water ;  and 
if  in  a  part  of  the  city,  they  are  in  a  position  to 
do  so,  and  desire  to  obtain  at  once  a  return  for 
their  worksi  they  should  apply  to  the  GoYem- 
ment  to  except  the  other  parts  of  the  city  from 
the  operation  of  the  Act. 

A  rate-payer  in  regard  to  whom  the  Com- 
missioners have  been  guilty  of  the  abovemen- 
tioned  breach  of  duty,  would  not,  however,  be 
entitled  to  an  injunction  to  prevent  the  levy  of 
the  rate ;  for  where  a  public  body  has  received 
by  statute  a  discretion  to  determine  on  the  levy 
of  a  rate  and  an  obligation  to  collect  it,  it  is  not 
competent  to  a  Court  to  deprive  the  public  body 
of  such  discretion  or  to  prohibit  it  from  the  dis- 
charge of  its  obligation.  Municipal  Commis- 
sioner OP  Madras  v,  Branson.. .L  Ii.  Bep.  8 
Kad.  201, 1881.    Turner,  C.J.,  ^d  Hutckins, 

J- 

§119. 

1, Public  Worship,  Place  of— House- 
tax,']  A  building  which  is,  in  part  or  in  whole, 
used  for  purposes  other  than  those  of  public 
worship,  is  liable  to  house-tax  under  §  119  of 
Madras  Act  V.  of  1878. 

The  feeding  of  Brahmins  is  not  what  the 
Act  contemplates  as  public  worship.    Thambu 

Chbtti  Subraya  Chetti  r.  Arundil I.  L. 

&ep.  6  Mad.  d87,  1888.    Turner,   C.J.,  and 

Kinder sley,  J. 
MAPBA8  AOT  V.  OF  1878. 

S23A. 

See  Szcise.  8. 

Queen  v.  Kokkilaoadda...!.  L. 
&ep.  4  Kad.  d40. 

§  26B. 

5^  Excise.  5. 

Queen  v.  Vasantappa L  L. 

Bep.  4  Kad.  281. 

MADBA8  BBGULATIOH   TTTX,    OF 
1802. 

§7. 

1, '*Heirs!^    Section   7   of    Madras 

Regulation  XXIX.  of  1802  roust  be  read  in  con- 
nection with  the  preceding  section,  and  the  rule 
enunciated  by  it  applies  to  vacancies  in  the 
office  of  Kamavan,  whether  occasioned  by  dis- 
missal or  death. 


ITADBAB   BBQULATIOV   XXTX.    01P 

ISQU-^ontd. 

The  term  "  heirs  "  in  f  7  means  persons  who, 

in  the  event  of  death,  would  inherit  from  the 

preceding  incumbent.    Arumugam    Pillai    «. 

VIJAYAMMAL...L  L.  Bep.  4  Mad.  838»  1881. 

Turner,  C.J.,  and  M,  Ayyar,  J. 

KADBAS  BBOULATIOH  XXXHT.  OF 
1802. 
See  Mortgage.  10. 

Perlathail  v.  Mankudb...!.  If. 
Bep.  4  Had.  118. 

TiPPAYA    V,     VeNKATA I.     Ii. 

Bep.  6  Mad.  74. 

KADBAS  BEaULATIOH  V.  OF  1804. 

§20. 

See  Gxiardian»  Appointment  tL  1. 

Subramanyan L  L.  Bep.  6 

Had.  187. 

KADBAS   BBOULATIOK     XVII.    OF 
1806. 

§§».9. 

See  Landlord  and  Tenant,  a 

Valamaramayyan  v.  Virappa... 
L  L.  Bep.5Kad.145. 

MADRAS  BBOULATIOH  IV.  OF  1816. 

§§  IS.  «^. 

1.  — /V«a/  Code,  \  1^4— Disobedience  of 
Summons  of  Village  MunsiffJ]  The  provisions 
of  f  174  of  the  Penal  Code  are  not  in  conflict 
with  those  of  H  15  and  16  of  Madras  Regula- 
tion IV.  of  1S16,  and  effect  may,  therefore,  be 
given  to  both. 

In  ordinary  cases  disobedience  to  the  sum- 
mons of  a  Village  Munsiff  should  be  dealt  with 
under  the  Regulation;  but  if  a  charge  is  l.iid 
under  the  Penal  Code,  the  Criminal  Court  must 
deal  with  it.  Queen  tr.  Ramachandrappa...I. 
L.  Bep.  6  Kad.  249|  1888.    Turner,  C  J., 

and  M,  Ayyar,  J. 

§3S. 

See  Jnriadiction.  19. 

P0NNU8AMI  tr.  Krishna I.  Ii. 

Bep.  5  Kad.  888* 

igApn.Aft  BBOULATIOH  ZI.  OF  1816. 

§19. 

1.  — —  Stocks*}    A  Mussulman  is  not  one 

of  the  lower  castes  of  people  punishable,  under 

19  of  Madras  Regulation  XI.  of  1816,  by  con- 
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MADRAS  BBaiTIiATIOH  XL  OF  1816 

— contd, 

finement  in  the  village  stocks.    Qubbn  v.  Nabi 

Sahib L  L.  Bep.  6  Mad.  d47,  1888. 

TumfTj  G.J.,  and  JIf.  4xy«r,  J. 

MADRAS  REauiiATIOK  VL  OF  1881. 
5^^  Hereditary  Office.  2. 

Kamatchi   v.   Agilandammal... 
I.  L.  Rep.  6  Mad.  884. 

MADRASiREQULATION  Z.  OF  1881. 

§3. 

See  GKiardian,  Appointment  ot  L 

SUBRAMANYAR I.  L.   Rep.   8 

Mad.  187. 
MAHOMSDAVISM,  CONVERT  TO. 

— -  Application  of  Hindu  Law  to. 
See  Hindu  Law.  1. 

Ra]  Bahadur  v.  Bishbn  Dayal. 
L  L.  Rep.  4  AIL  848. 

MAHOMEDAN  JOINT  FAMILY. 

1,  —  yoint   Acquisition  —  Presumption.'] 
When  the  members  of  a  Mahomedan  family  live 
in   commensality,   they  do  not  fonn  a  "joint 
family"  in  the  sense  in  which  that  expression  is 
used  in  reference  to  Hindus ;  and  in  Mahomedan 
law  there  is  not,  as  in  in  Hindu  law,  any  pre- 
sumption that  the  acquisition  of  the  several 
members    are    made   for    the    benefit    of  the 
family.    RuPchand  Ckowdhry  v.  Latu  Chowdhry 
(3.    Cal.  Rep.  97)  doubted.    Hakim  Khan  v. 
GooL  KHAN...L  L.  Rep.  8  Cal.  836, 1882; 
10  CaL  Rep.  608.    Prinsep  and  OKinealy,  JJ. 
JAKER   An   Chowdhry  «.    Raj- 
CHUNDER  Sen...L  L.  Rep. 
8  Cal.  881,  Note,  1882 ;  10 
Cal.  Rep.  469.    McDonnell 
and  Field,  JJ. 

MAHOMEDAN  LAW. 

-*—  Application  of — to  Cutchi  Memons. 
See  Probate.  1. 

Haji  IS11AIL...L  L.  Rep.  6*Bom. 
462. 
MAHOMEDAN  LAW—DIVORCE. 

By  Wife  under  Contract  Before  Marriage. 

See  Mahomedan  Law— Divorce.  8. 

— 'Iddat. 

See  Maintenance  of  Wife.  2. 

Din  MUHA11MAD...L  L.  Rep.  5 
All.  226. 


MAHOMEDAN  LA  W— DIVORCB--c(mA^. 

Kkoola, 

See  Mahomedan  Law— Divorce.  1. 

—  Maintenance  Order,  Effect  of. 

See  Mahomedan  Law— Divorce.  8. 

Payment  of  Dower,  Not  Condition  Prece- 
dent to  Right  of. 

See  Maintenance  of  Wife.  2. 

Din  MUHAMMAD...L  L.  Rep.  6 
All.  226. 

—  Talak'hiddat, 

See  Mahomedan  Law— Divorce.  8. 

!•  -^^  Khoolaj]  Where  a  Mahomedan 
woman  claimed  a  divorce  from  her  husband  on 
grounds  which  she  failed  to  establish,  but  the 
husband,  at  the  suggestion  of  the  Court,  agreed 
to  a  Khoola  divorce  on  terms  to  be  settled  by  the 
Kazi,  and  subsequently  appeared  before  the 
Kazi  and  proceeded  with  the  reference,  and  the 
Kazi  settled  the  terms  of  the  divorce  in  accord, 
ance  with  which  a  decree  was  passed  by  the 
Court:— 

Held,  that  the  action  of  the  Court  in  not  dis- 
missing the  suit  on  the  plaintiff's  failure  to  prove 
her  case,  but  in  proceeding  to  suggest  a  compro- 
mise by  means  of  a  Khoola  divorce  was  not 
illegal.  Under  the  Mahomedan  law  a  Khoola  is 
valid  even  though  it  may  be  granted  under  com- 
pulsion.    VADAKE  VlTIL  ISMAL  v.  OdAKEL  BeYA- 

KUTTi  UMAH...L  L.  Rep.  8  Mad.  847.    jKf. 

Ayyar  and  Tarranty  J  J. 

2. By  Wife  under  Contract  before  Mar- 

riage."]  Under  the  Mahomedan  law  a  husband 
may,  by  contract  entered  into  before  marriage, 
give  his  wife  power,  under  certain  contingencies, 
to  divorce  herself  under  the  form  prescribed  by 
Mahomedan  law  for  divorce  by  the  husband. 
Hamidoola  «.  FAIZUNNISSA...I.  L.  Rep.  8  CaL 
827,  1882 ;  10  CaL  Rep.  201.    Prinsep  and 

Bose,  JJ. 

3,  _  Order  for  Maintenance^  Act.  IV.  of 
1877,  f  234— Talak-biddat.]  An  order  made 
under  $  234  of  the  Presidency  Magistrate's  Act 
IV.  of  1877,  directing  a  Borah  Mahomedan 
husband  of  the  Imami  sect  to  pay  a  monthly 
sum  for  the  maintenance  of  his  wife  belonging 
to  the  Hanifasect,  does  not  deprive  the  husband 
of  his  right  to  divorce  his  wife,  and  after  such 
divorce  the  Magistrate's  order  can  no  longer 
be  enforced. 
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The  talak'biddaif  or  irregular  divorce,  which 
B  effected  by  three  repudiations  at  the  same 
time,  though  sinful,  is  valid.  In  re  Kasam  Pir. 
bhai  (8  Bom.  H.  C.  Rep.  Cr.  Ca.  95)  followed. 

/n  r^  Abdul  Ali   Ishmailji I.  L.  Kep. 

7  Bom.  180, 1888.    Sargent,  C.J.,  and  Mehill, 

J. 
See  Maintenance  of  Wife.  2. 

ICAHOMEBAN  LAW— BOWER. 

—Assignment  by  Husband  in    Satisfaction 
of. 
See  Mahomedan  Law— Pre-emp- 
tion. 1. 
FiDA  o.  MuzAFFUR...  L  L.  Bop.. 
5  AIL  65. 
^^  Divorce  Before  Payment  of. 

See  Maintenance  of  Wife.  2. 

Din  Muhammad I.  L.  Bep. 

5  AU.  226. 

!• Shia — Sunni — Suit  for  Recovery  of 

Wife— Restitution  of  Conjugal  Rights  and 
Wife's  Rights  to  Refuse  till  Dower  is  Paid,]  A 
woman  of  the  Sunni  sect  marrying  a  man  of 
the  Shia  sect  is  entitled  to  the  privileges  secured 
to  her  married  position  by  the  law  of  her  sect, 
and  does  not  thereby  become  governed  by  the 
law  of  the  Shia  sect. 

Where,  therefore,  a  husband  of  the  Shia  sect 
sued  to  recover  possession  of  his  wife,  who  was 
of  the  Sunni  sect,  and  whose  dower,  though 
**  exigible,"  had  not  been  paid  : — 

Held,  that  the  suit  was  not  maintainable. 
Nasrat  Husain  V,  HAMIDAN...L  L.  Eep.  4 
All.  206,   1882.    Brodhurst  and  Tyrrell,  JJ. 

MAHOMEBAN  LAW— GIFT. 

—  By  Donor  out  of  Possession. 

Sff^MahomedanLaw— Qift.  1. 

— -^  In  Futuro. 

See  Mahomedan  Law— Gift.  2. 

Indivisible  Property. 

S'^e  Mahomedan  Law— GKft.  4. 

—  to  Minor. 

See  Mahomedan  Law— Gift.  1. 

—  Possession  —  Reservation  of  Income—  In- 

divisible Property. 
See  Mahomedan  Law— Gift  4. 

— —  of  Specific  Share  in  Undivided  Properly. 
See  Mahomedan  Law— Gift.  4. 


MAHOMEDAN  LAW-GIPT-c^w/rf. 

1.  —  Possession,  Donor  out  of  ^Symbolical 
Possession  —  Gift  to  Minor.']  Held  (Kemball, 
J.,  diss.),  that  according  to  Mahomedan  law,  a 
gift  by  the  owner  of  immovable  property  in  the 
possession  of  a  mortgagee  is  invalid. 

When  the  donee  is  a  minor,  possession  may 
be  had  by  a  trustee  on  his  behalf ;  but  a  person 
out  of  possession  cannot  give  to  a  minor  what 
he  could  not  give  to  an  adult. 

Where,  therefore,  a  Mahomedan  lady  having 
obtained  a  decree  awarding  her  her  share  of  the 
family  property,  which  was  then  in  the  posses- 
sion of  the  defendant  as  mortgagee  from  some 
other  members  of  her  family,  and  in  execution 
of  that  decree  obtained  symbolical  possession  of 
her  share  by  its  being  marked  out  with  pegs, 
without  however  putting  an  end  to  the  defen- 
dant's possession,  executed  a  deed  of  gift  of 
the  property  to  the  plaintiflF,  a  minor  at  the 
time : — 

Held,  that  the  gift  was  invalid.  The  symbo- 
lical possession  the  donor  had  obtained  though, 
as  against  the  defendants  to  the  suit,  equiva- 
lent to  actual  possession,  was  of  no  avail  as 
against  third  parties ;  and  the  donor,  therefore, 
at  the  date  of  the  gift  was  simply  the  owner  of 
property  in  the  possession  of  a  mortgagee,  and 
could  not  make  a  gift  of  her  interest.     Mohinu- 

DiN  «>.  Manchershah L  L.  Bep.  6  Bom. 

660, 1882.    Melvill,  KembaU  and  Pinhey,  JJ. 

2.  — -  Essentials  of —  Gift  in  Futuro.] 
Under  the  Mahomedan  law  a  gift  cannot  be 
valid  unless  it  is  accompanied  by  possession, 
nor  can  it  be  made  to  take  effect  at  any  future 
definite  period. 

A  document  to  the  following  effect :— "  I  have 
executed  an  Ikrar  to  this  effect  that  as  long  as  I 
live,  I  shall  enjoy  and  possess  the  properties, 
and  that  I  shall  not  sell  or  make  gift  to  any  one ; 
but  after  my  death,  you  will  be  the  owner,  and 
also  have  a  right  to  sell  or  make  a  gift  after 
my  death." 

Held,  to  be  an  ordinary  gift  of  property  in 
futuro,  and  invalid    under    Mahomedan    law. 

YusuF  Ali  v.  Collector  of  Tipperah L 

L.  &ep.  9  Cal.  130,  1882.     Garth,  CJ.,  and 

McDonnell,  J. 

3. Or  Will  — Possession.']     Held,   that 

a  document  to  the  following  effect  was  a  deed 
of  gift  and  not   a   will :  — **  I  have  no  children. 
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Therefore  my  own  brother,  Mir  Hemdoola,  in  his 
life  time  placed  in  my  lap  his  infant  son,  Mir  Ru- 
hulla,  of  his  own  free  will  and  accord,  from  that 
day,  having  taken  the  said  Mir  Saheb  into  my 
family,  I  adopted  him  as  my  son.  Consequently 
he  is  being  brought  up  entirely  by  me,  and  he 
alone  is  my  heir.  And  I  have  appointed  him  the 
owner  of  all  my  goods  and  property.  I  have  made 
over  the  same  to  the  possession  of  the  said  Mir 
Saheb.  I  have  a  share  in  the  goods  and  pro- 
pery  of  my  husband,  the  Nawab  of  Surat.  The 
owner  thereof  also  is  the  same  Mir  Saheb. 
Therefore  in  my  life-time  should  this  property 
come  into  my  hands,  I  will  also  deliver  the  same 
into  the  possession  of  the  said  Mir  Saheb.  Be< 
cause  the  said  Mir  Saheb  being  the  heir  of  all  my 
goods  and  property,  1  have  constituted  him  the 
possessor  thereof  by  virtue  of  ownership.  He 
is  therefore  the  owner.  And  after  me,  should 
this  property  be  divided,  then  the  said  Mir  Saheb 
is  the  owner  and  absolutely  entitled  to  receive 
my  portion  by  the  aforesaid  right,  by  the  right 
of  ownership  of  my  share,  from  the  Court  of  His 
Honour  the  Agent.  No  one  shall  oppose  him." 
Held^  also,  that  even  if  the  direction  as  to 
making  the  grantee  the  owner  of  the  grantor's 
share  in  her  husband's  property  could  be  re- 
garded as  a  declaration  of  the  grantee's  title, 
such  declaration  had  no  validity  as  to  the  crea- 
tion of  a  proprietary  right  after  the  grantor's 
death.  Kuverbai  v.  Mir  Alam  Khan.,.  I. 
L.  Bep.  7  Bom.  170,  1883.    Kemball  and 

Pinhey,  JJ. 
S.  C.  under  EfltoppeL  8. 

4. Or  Will  —  Possession — Reservation 

of  Income — Condition  against  Alienation — Un- 
divided Property  —  Indivisible  Property,"]  The 
owner  of  a  one-twelfth  share  in  a  muafi  estate 
and  of  a  dwelling  house,  and  who,  as  the  owner 
of  such  dwelling  house,  was  entitled  to  a  share 
in  a  staircase,  privy,  and  door,  which  were  held  by 
her  jointly  with  the  owners  of  the  adjoining 
premises,  executed  an  instrument  called  a 
tamlik-nama,  transferring  the  property  to  the  de- 
fendants in  the  following  terms  :— "  I  do  declare 
that  a  one-twelfth  muaji  share  *  ♦  ♦  and  a  dwell- 
ing house  containing  a  room  facing  north  and 
east  and  5  yards  of  land  in  front  thereof,  two 
halls  facing  the  east,  a  door,  a  privy,  a  court- 
yard, and  a  staircase,  constitute  my  ancestral 
property,  and  are  held  by  me  under  a  partition 
deed.     I  have  made"  the  defendants  "  absolute 


owners  of  the  above  property.  There  is  nothing 
to  prevent  the  validity  of  the  transfer,  and  the 
property  is  in  my  exclusive  possession  up  to 
this  day,  and  I  have  placed  them  in  proprietary 
possession  thereof.  I  have  substituted'*  the 
defendants  "  on  the  following  terms  t^During 
my  lifetime  the  income  of  the  property  shall 
remain  under  my  control;  after  my  death 
they  shall  become  absolute  proprietors  thereof 
in  equal  shares,  and  apply  its  income  to  meet 
their  necessary  expenses;  they  shall  not  have 
power  at  any  time  to  transfer  or  create  a  charge 
on  the  property." 

The  lower  Court  found  as  a  fact  that  posses- 
sion of  the  house  had  been  delivered  to  the  de- 
fendants,  but  not  of  the  remainder  of  the  property, 
and  gave  the  plaintiff,  the  heir  of  the  donor  who 
had  sued  to  recover  the  property,  a  decree  for  the 
share  of  the  muafi  estate,  the  door,  the  staircase, 
and  privy. 

On  second  appeal  the  defendants  contended 
that  the  reservation  by  the  donor  of  the  income 
of  the  share  of  the  muafi  estate  did  not  invali- 
date the  gift  thereof,  inasmuch  as  the  share  was 
transferred  to  them  absolutely,  and  possession 
surrendered  to  them  by  the  deed  of  gift : — 

Held,  that  the  defendant's  contention  was 
good.  The  deed  purported  to  transfer  the  title 
in  the  donor's  share  in  the  muafi  estate  to  them 
and  constituted  them  proprietors,  but  reserved 
to  the  donor  the  income  for  life.  A  gift  of  spe- 
cific shares  is  not  open  to  objection  under 
Mahomedan  law,  and  the  gift  was  not  otherwise 
void,  by  reason  of  the  condition  for  reserving  to 
the  donor  the  profits,  either  for  want  of  the 
seizin  required  by  Mahomedan  law,  or  in  conse- 
quence of  the  condition  vitiating  the  gift. 
Neither  the  mere  reservation  of  the  income,  nor 
the  condition  against  alienation  vitiated  the  gift. 
Nawab  Umjad  AH  Khan  v.  Mokumdee  Begum 
(x  X  Moore  I.  A.  5x7 ;  10  W.  R.  P.  C.  25)  followed. 

Held,  also,  that  the  gift  was  not  invalid  under 
Mahomedan  law,  so  far  as  it  related  to  the  stair- 
case, door,  and  privy,  as  these  things,  though 
undivided  property,  were  incapable  of  division, 
and  a  gift  of  a  part  of  an  indivisible  thing  is 
valid.  Kasim  Husain  v.  Sharif-un-Nissa... 
I.  I«.  Bep.  6  AU.  d86,  1888.    Straight  and 

Oldfield,  JJ. 

5. Abtolute  or  Limited  Estate^Condi- 

tion  in  Restraint  0/ Alienation,']    The  owner  of 
a  bouse  made  a  gift  thereof  by  deed  to  three 
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persons  "for  their  rclkidence  and  that  of  their 
heirs,  generation  after  generation ;"  and  declared 
that  neither  the  donor  nor  his  heirs  had  any 
claim  regarding  the  house,  but  that  if  the  donees 
or  their  heirs  attempted  to  sell  or  mortgage  the 
house,  the  donor  or  his  heirs  should  have  a 
claim  to  it  :— 

Held,  that  whether  under  the  Shia  or  Sun- 
ni  law,  the  donees  took  the  house  absolutely, 
and  not  merely  for  the  purpose  of  residence, 
and  that  the  provision  against  alienation  was 
merely  in  the  nature  of  a  recommendation,  and 
had  not  the  effect  of  limiting  their  estate  in  the 
house  itself.  Nasir  Husain  v.  Suohra  Be- 
gum...!. L.  Bep.  0  AIL  606, 1888.  Stuart, 
C.J.,  and  Brodhurst,  J 

ICAHOXEDAH  LAW  —  HUSBAHD 
AND  WIFE. 

—  Marriage,  Presumption  of. 

j^^Mahomedaii  Law— Xarriage. 
2. 

MaHABALA  «.  CURRSBMUNNISSA... 

10  Gal.  Bep.  988. 

ICAHOMSBAN  LAW— IDBAT. 
See  ICsintenance  of  Wife.  8. 

DxN  MUHA1IIIAD...L  L.  Rep.  6 
AU.d86. 

MAHOXSDAN  LAW— LIABILITY  OV 
HEIB8  FOB  DEBTS  OF  BB. 
GSASEI). 

1.  —  Partition  of  Estate  by  HeirsJ]  Un* 
der  the  Mahomedan  law  the  heirs  of  a  deceased 
person  are  permitted  to  divide  the  estate,  not- 
withstanding the  circumstance  that  a  small  debt 
is  due,  and  creditors  have  a  right  to  sue  the 
heirs  in  possession  for  recovery  of  a  debt,  but 
they  can  only  have  recourse  to  a  single  heir 
when  all  the  effects  are  in  the  hands  of  that  heir. 

The  heirs  of  a  deceased  Mahomedan  divided 
his  estate  among  themselves  according  to  the 
shares  to  which  they  were  entitled  under 
Mahomedan  law,  a  small  debt  being  due  from 
the  estate  at  the  time  of  partition.  Two  of  the 
heirs  were  subsequently  sued  for  the  whole  of 
the  debt:— 

ffeldf  that  the  defendants  having  only  divided 
and  obtained  their  proper  share  of  the  estatci 
which,  under  the  Mahomedan  law,  they  were 
permitted  to  do,  did  not  incur  a  liability  for  the 


ICAHOMEDAV  LAW-UABILITT  GOP 
HEIB8     FOB    DEBTS    OF    DS- 

GEASED— coif^i. 

whole  debt  due  to  the  plaintiff  by  the  deceased, 
nor  could  the  plaintiff  in  a  suit  against  them 
bind  the  other  heirs,  the  plaintiff,  therefore, 
could  only  recover  from  the  defendants  the 
share  of  the  debt  for  which  they  were  liable. 
PiRTHi  Pal  Singh  v.  Husaimi  Jan...I.  L.Bep. 
4  AU.  881,1888.    Odfield  and  Brodkurst,  JJ. 

8. Suit  against  Heirs  in  Possession — 

Creditor's  Suit— Administration  Suit—Parties^ 
Right  of  Creditors  to  Follow  Assets,"]  After  the 
death  of  a  Mahomedan,  several  of  his  creditors 
sued  his  widow  and  daughter  who  were  in  pos- 
session of  his  estate,  and  obtained  decrees 
against  his  assets,  in  execution  of  which  the 
deceased's  property  was  sold.  The  plaintiffs, 
who  were  married  sisters  of  the  deceased,  and 
lived  with  their  husbands  apart  from  the  widow 
and  daughter,  and  who  were  not  parties  to  the 
suits  in  which  the  decrees  had  been  passed,  now 
sued  to  recover  their  shares  in  the  property 
sold:— 

Held,  that  the  property  of  the  deceased  having 
been  attached  and  sold  in  payment  of  his  debtst 
the  plaintiffs  were  not  entitled  to  succeed. 

Where  a  creditor  of  a  deceased  Mahomedan 
sues  the  heir  in  possession  of  his  estate  for  the 
recovery  of  his  debt,  and  obtains  a  decree,  in 
execution  of  which  the  property  of  the  deceased 
is  sold,  such  a  suit  must  be  looked  on  as  an 
administration  suit,  and,  in  the  absence  of  fraud, 
those  heirs  of  the  deceased  who  have  not  been 
made  parties  to  the  suit  cannot  claim  anything 
but  what  remains  after  the  debts  of  the  deceased 
have  been  paid.  Khajah  HidayutooUah  v.  Rai 
Jan  Khanum  (3  Moore,  I.  A.  295),  and  BamayH 
Hosssein  v.  Dooli  Chund  (I.  L.  R.  4  Cal.  402 ;  L. 
R,  5  I.  A.  211)  followed.  Muttyjan  «.  Ahmed 
ALLV...L  L.  Bep.  8  Cal.  870,  1882;  10 
GaL  Bep.  848.  Morris  and  O^Kinealy,  JJ. 
8.  —  Consent  Decree  against  One  Heir 
not  Binding  on  Absent  Heir— Limitation — SuU 
for  Property  Sold  in  Execution  —  Suit  to  Set 
Aside  Execution  Sale— Parties,']  A  Mahomedan 
having  executed  a  mortgage  of  certain  property, 
died  leaving  three  heirs,  his  widow,  daughter, 
and  sister.  At  a  sale  in  execution  of  a  consent 
decree  obtained  by  the  mortgagee  in  a  suit 
against  the  widow  and  daughter  only,  the  right, 
title,  and  interest  of  the  mortgagor  was  sold  and 
purchased  by  the  defendant  in  1874. 
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HAHOMEDAN  LAW— LIABILITT  OF 
HEIB8     FOR     DEBTS    OF    l^B- 

CBASED-^contd, 

In  a  suit  brought  by  the  purchaser  of  the  sis- 
ter's interest  in  the  property,  more  than  a  year 
after  the  sale  to  the  defendant,  to  recover  the 
sh^re  to  which  the  sister  was  entitled  : — 

Held,  1st  —  That  the  suit  was  not  barred  by 
limitation.  The  immediate  object  of  the  suit 
was  not  to  have  the  sale  to  the  defendant  set 
aside,  but  to  have  it  .declared,  that  notwith- 
standing the  sale,  the  plaintiff,  as  assignee  of  the 
sister,  was  entitled  to  the  share  which  came  to 
her  as  heiress  of  the  deceased. 

2nd — That  the  mortgagee  was  not  a  neces- 
sary party  to  the  suit. 

3rd — That  under  the  circumstances  of  the 
case  the  plaintiff's  purchase  was  not  cham- 
pertous. 

4th — That  the  sister  not  having  been  made  a 
party  to  the  mortgage  suit,  the  sale  in  execution 
of  the  decree  obtained  therein  could  not  affect  her 
share,  so  as  to  convey  to  the  defendant  an  interest 
either  of  the  mortgagor  or  mortgagee. 

5th — That  a  decree  by  consent  against  one 
heir  of  a  deceased  Mahomedan  cannot,  under 
Mahomedan  law,  legally  bind  the  other  heirs, 
and  that  the  plaintiff  was,  therefore,  entitled  to 
recover.  Sitanath  Das  v,  Roy  Luchmiput 
Singh. ..11  Gal.  Bep.  268,  1882.    McDonnell 

and  Field,  JJ. 

MAHOMEDAN  LAW— MABBIAGE. 

!•  '  Mutta   Marriage  —  Repudiation — 

Maintenance  of  Wife— Act  X.  of  1872,  $  536.] 
According  to  the  law  of  the  Sheea  sect  of  Ma- 
homedans,  a  mutta  wife  is  not  entitled  to  main- 
tenance, but  this  provision  of  the  Sheea  law 
cannot  interfere  with  the  statutory  right  to 
maintenance  given  by  $  536  of  the  Criminal 
Procedure  Code,  Act  X.  of  1872. 

A  husband  can  give  up  the  remaining  portion 
of  the  term  for  which  the  contract  of  mutta 
marriage  is  made ;  but  such  giving  up  of  the 
remainder  of  the  term  does  not  terminate  the 
relationship  of  husband  and  wife.  According  to 
the  Sheea  law  the  mutta  form  of  marriage  does 
not  admit  of  repudiation. 

In  the  Matter  of  the  Petition  of  Luddun  Sa- 

HiBA I.  L.  Kep.  8  Gal.  786,  1882  ;  11 

CaL  Bep.  237.     Macdonell  and  Field,  JJ. 
50 


MAHOMEDAN     LAW-MABBLAGE— 

contd. 

2. Presumption  of]  An  equivocal  ex- 
pression, such  as  '*  Mukaddarat  Mahalum,"  in  a 
document  executed  by  a  Mahomedan  which 
might  be  applicable  to  the  women  in  respect 
to  whom  it  is  used,  whether  they  were  his  wives 
or  not,  cannot  be  considered  to  be  such  an 
express  recognition  of  their  being  wives  or  to 
establish  their  claims  as  such  to  a  share  in  hig 
estate  on  his  death. 

Where  a  woman  has  cohabited  with  a  Maho- 
medan for  years,  and  has  had  a  child  by  him, 
who  has  been  openly  acknowledged  and  treated 
by  him  a$  his  lawful  son,  the  Court  is  justified 
in  presuming  a  marriage,  though  there  may  be 
no  evidence  of  the  actual  fact  of  marriage. 
Mahatala  Bibee  v.  Curreemunissa  Begum. 
10  Gal.   Bep.   293,     1881.     Garth,  C.J.,  and 

Wilson,  J. 

MAHOMEDAN  IiAW-PBE-EMFTION. 

Hindu  Vendor  and  Purchaser — Custom. 

See  Pre-emption.  5.  7. 

Zamir  V.  Daulut I.  L.  Bep.  5 

AU.  110. 

Bhawani  9.  DAMRU...I.  Ij.  Bep. 

5  All  197. 

Stranger,  Who  is. 

See  Mahomedan 
tion.  1. 
—  Talab-i-ishtihad. 

See  Mahomedan   Law— Pre-emp- 
tion 2. 
See  Pre-emption.  6. 

Zamir  9.  Daulat...!.  L.  Bep.  5 
AU.  110. 

1. *'  Stranger,"  Who  is— Heirs— Wife-- 

Assignment  in  Satisfaction  of  Ascertained  Dower 
Sale.']  The  word  *'  stranger,  "  as  used  in  the 
Mahomedan  law  of  pre-emption,  has  no  reference 
to  any  relationship  arising  from  consanguinity 
or  marriage.  The  word  is  a  correlative  to  the 
term  "  pre-emptor. "  A  Shaji,  "  or  pre-emptor, 
is  a  person  who  possesses  the  right  of  pre-emp- 
tion— all  persons  who  do  not  possess  such  right 
are  **  strangers, "  under  the  Mahomedan  law  of 
pre-emption. 

The  right  of  inheritance  under  the  Mahome- 
dan law  confers  no  vested  interest  so  long  as  the 
owner  of  the  property  is  alive.  Till  the  devolu- 
tion of  the  inheritance  takes  place  by  the  death 
of  he  proprietor,  his  heirs  have  no  legal  interest 


Law— Pre-emp- 
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MAHOMEDAK  LAW-PBEEMPTIOK 

— contd. 
or  share  in  the  property,  and  can  in  no  sense 
be  regarded  as  co-sharers  or  co-parceners  therein, 
and  have  no  more  rights  than  absolute  strangers 
wholly  unconnected  by  consanguinity  or  mar- 
riage. 

A  wife,  therefore,  though  an  heir  to  her 
husband,  has  no  vested  interest  in  his  property, 
and  can  in  no  sense  be  regarded  as  a  co-sharer 
of  her  husband,  and,  consequently,  has  no  right 
of  pre-emption  in  respect  of  property  sold  to  her 
by  her  husband  in  satisfaction  of  her  dower  or  of 
a  part  of  it,  but  must  be  regarded  as  a  stranger, 
a  sale  in  whose  favour  involves  infringement  of 
the  right  of  pre-emption. 

Sale  is  an  essential  condition  precedent  to  the 
operation  of  the  right  of  pre-emption.  When  a 
transfer  of  property  takes  place  for  a  considera- 
tion, not  capable  of  being  estimated  at  a 
definite  money-value,  such  transfer  is  not  re- 
garded as  a  sale,  and  does  not  give  rise  to  the 
right  of  pre-emption,  which  can  operate  and  be 
effectively  enforced  only  in  those  cases  in  which 
the  consideration  for  the  transfer  is  either 
already  fixed  at  a  definite  money  value,  or  is 
capable  of  being  so  ascertained.  Therefore, 
when,  on  marriage,  a  man  does  not  fix  the 
amount  of  dower  at  a  money-value,  but  assigns 
property  to  his  wife  as  her  dower,  no  right  of 
pre-emption  arises.  But,  as  a  transfer  of  pro- 
perty by  a  debtor  to  his  creditor  in  payment  of 
the  debt  constitutes  sale  in  Mahomedan  law, 
so  a  transfer  of  property  by  a  husband  to  his 
wife  in  payment  of  her  ascertained  dower,  or  of 
a  part  thereof,  is  a  sale  under  that  law,  and  gives 
rise  to  the  right  of  pre-emption  which  a  co- 
sharer  of  the  husband  is  entitled  to  enforce  as 
against  the  wife.  Pearee  Begum  v.  Sheikh  Hush- 
mut  Alt.  (N.  W.  P.,  S.  D.  A.  Rep.  1884,  Vol.  L, 
P-  475)  followed.  Fida  Ali  v.  Muzaffar  Ali  .. 
I.  li.  Bep.  5  All.  66, 1882.     Tyrrell  and  Afah- 

mood,]]. 

2, Requisites  for  ^  Del  ay — Talaba  Ish- 

tihad.]  To  establish  a  right  of  pre-emption  un- 
der Mahomedan  law,  three  things  are  necessary: 
first,  mowasibut,  or  immediate  claim  made  as 
soon  as  the  claimant  hears  of  the  sale ;  secondly, 
ishtihady  or  claim  before  witnesses  ;  and,  third- 
ly, claim  by  suit.  Of  these  the  second  claim  must 
be  shown  to  have  been  made  as  soon  as  practi- 
cable under  the  circumstances  of  the  case. 
MuRADDiN  Mahomed  v.  Asgar  Ali. ..12  Cal. 
Rep.  812,  1882.     Wilson  andMacpherson,]], 


MAHOMEDAN  LAW— PBESUMFTIOH 
OF  LEarriMAGY. 

1. Acknowledgment      of    Parentage.'] 

Ordinarily,  according  to  Mahomedan  law,  the 
acknowledgment  and  recognition  of  children  by 
a  Mahomedan  as  his  sons  gives  them  the  status 
of  sons  capable  of  inheriting  as  legitimate  soijs. 
There  need  not  be  proof  of  an  express  acknow- 
ledgment, but  an  acknowledgment  of  children 
by  a  Mahomedan  may  be  inferred  by  his  having 
openly  treated  them  as  such.  The  question 
whether  the  acknowledgment  should  be  pre- 
sumed or  not  must  depend  on  the  circumstances 
of  each  particular  case  in  which  it  arises.  Na- 
wab  Muhamad  Azmat   Ali  Khan  v,  Musst. 

Lalli    Begum L.    B.   9  I.  A  8,   1881; 

I.  L.  iBep.  8  CaL  422. 
S.  C.  under  Pensions  Act  XTTTTT.  of 
1871,  §6.1. 

MAHOMEDAN  LAW— PUBCHA8S  IN 
NAME  OF  SON. 

—  Presumption  of  Advancement. 
5>f  Advancement.  1. 

Naginbhai  V.  Abdulla I.  Ii« 

Bep.  6  Bom.  717. 

MAHOMEDAN     LAW  —  BELiaiOTJS 
OFFICE. 

— —  Female  Cannot  Hold. 

See  Mujavar,  Office  of.  1. 

MujAVAR  Ibrahimbibi  V.  Mujavar 

HussAiN L  L.  Rep.  3 

Mad.  96. 

MAHOMEDAN      LAW  —  BiaHT     OF 
CBEDITOR        OF        DECEASED 
MAHOMEDAN  TO  FOLLOW  HIS 
ESTATE  INTO  HANDS  OF  PUB- 
CHASEB.  FBOM  HEIB-AT-LAW. 
1,   —  Mortgage  —  Ancestral     Debts  — 
Execution  Sale-^ Purchaser  with  Notice—  Recital, 
Effect  of— Onus  Probandi  of  Receipt  ofConsidera^ 
tion,]    In  execution  of  a  money-decree  obtained 
against  the  heirs  of  a  deceased  Mahomedan,  the 
defendant    purchased  and  obtained    possession 
of    certain  property  which  had,  at  a   partition 
among   the  heirs,  been  allotted  to  the  widow, 
partly  as  her  share  of  the  inheritance  and  partly 
in  lieu  of  dower.     Previously  to  this  purchase, 
however,  the  widow  had  mortgaged  the   same 
property  to  the  plaintiff  by  a  deed  which  recited 
the   receipt  of  the  consideration   for   the   mort- 
gage,   the  plaintiff   having  at  the  time  of  the 


Digitized  by 


Google 


(    789    ) 


DIGEST  OF  CASES. 


(    790    ) 


MAHOlfEDAN  LAW  —  BIGHT  OF 
CREDITOR  OF  DECEASED 
MAHOMEDAN  TO  FOLLOW  HIS 
ESTATE  INTO  HANDS  OP  PUR- 
CHASER  PROM  HEIR-AT-LAW 
•^contd. 

mortgage,  notice  of  the  debt  for  which  the 
decree  was  obtained.  In  a  suit  by  the  plaintiff 
on  the  mortgage,  it  was  not  shown  that  there 
were  not  assets  in  the  hands  of  the  heirs-at-law 
sufficient  to  satisfy  the  judgment  debt  : — 

Heldf  that  the  recital  in  the  plaintiff's  mort 
gage  of  the  receipt  of  the  consideration  was 
evidence  valeat  quantum  against  the  defendant 
who  had  acquired  his  rights  in  the  property 
subsequent  to  the  date  of  the  bond,  and  that 
unless  he  could  show  that  the  consideration  had 
not  been  paid,  it  must  be  held  that  the  recital 
was  true. 

Heldf  also,  that  under  the  circumstances  the 
mortgage  was  valid  and  the  plaintiff  entitled 
to  recover.  Syad  Bazayet  Hossein  v.  Dooli 
Chand  (L.  R.  5  I.  A.  21 1)  followed.     Narsingh 

Dass  v.  Najmooddin  Hossein I.  L.Rep.  8 

Cal.  ao,  1881 ;  10  CaL  Rep.  226.  Mitter 

and  Maclean^  JJ. 

MAHOMEDAN  LAW— SALE. 

—  Assignment  by  Husband  in  Satisfaction  of 
Dower. 

See  Mahomedan  Law-~Pre-emp. 
tion.  1. 

FiDA  V.  MUZAFFAR L  L.  Rop. 

6  AU.  65. 

1. By    Vendor  Out  of  Possession.']     A 

sale  among  Mahomedans  is  valid  as  against  a 
third  party,  even  though  the  vendor  was  not  at 
the  time  of  the  sale  in  possession  of  the  property 
sold.  Adam  Khan  v,  Alarakhi...!.  L.  Rep. 
6  Bom.  646,  1882.     Sargent,  C.J.,  and  Mel- 

vtll,  J. 

HAHOIIEDAN  LAW  --  SALE  BY 
GUARDIAN. 

1. Sale  by  Elder  Brother  as  Guardian-^ 

Sanction  of  Ruling  Authority.']  According  to 
Mahomedan  law,  a  brother,  as  guardian  of  his 
minor  brother,  is  not  competent  to  sell  the  pro- 
perty of  his  ward  without  the  sanction  of  the 
ruling  power  ;  but  such  sanction  will  validate  an 
alienation  made  by  the  elder  brother  as  guardian, 
provided  the  transaction  be  one  which  a  duly- 
constituted  guardian  might  have   entered  into 


MAHOMEDAN      LAW  —  SALE      BT 
G-TJARDIAN— co»^<;. 

on  behalf  of  his  ward  under  the  rules  of  Mahome- 
dan law,  e.g.,  where  the  minor  has  no  other  pro- 
perty, and  the  sale  of  it  is  absolutely  necessary 
to  his  maintenance,  or  where  the  late  incumbent 
died  in  debt,  which  cannot  be  liquidated  but  by 
the  sale  of  such  property.  Husein  Begam  v. 
ZiA-UL-NissA Begam. ..1 L. Rep.  6 Bom. 467, 
1882.     Melvill  and  Kemball,  J  J . 

MAHOMEDAN  LAW— WASP. 

1. Power  of  Revocation — Reservation  of 

Rents  and  Profits  in  Favour  of  Donor — Perpetui- 
ties— English  Law— Charities,  what  are  —  Trust 
for  Idol,  for  Benefit  of  Poor,  for  Building  Tanks 
— Dedication  by  Minor — Ratification  —  Estoppel.] 
A  wakfmvLSi  be  certain  as  to  the  property  ap- 
propriated, unconditional,  and  not  subject  to  an 
option.  It  must  have  a  final  object  which  can- 
not fail,  and  thrs  object  must  be  expressly  set 
forth. 

When  a  wakf  is  created,  the  reservation  in  the 
deed  of  settlement,  of  the  annual  profits  of  the 
property  to  the  donor  for  life  does  not  invalidate 
the  deed.  If,  however,  there  is  a  provision  for 
the  sale  of  the  corpus  of  the  property,  and  an 
appropriation  of  the  proceeds  to  the  donor,  the 
settlement  is  invalid. 

If  the  condition  of  an  ultimate  dedication  to  a 
pious  and  unfailing  purpose  be  satisfied,  a  wakf 
is  not  rendered  invalid  by  an  intermediate  settle- 
ment on  the  founder's  children  and  their  descend-  . 
ants.  The  benefits  these  successively  take, 
may  constitute  a  perpetuity  in  the  sense  of  the 
English  law ;  but,  according  to  the  Mahomedan 
law  that  does  not  vitiate  the  settlement,  provided 
the  ultimate  charitable  object  be  clearly  desig-  . 
nated.        * 

The  rule  against  perpetuities  extends  to  a 
colony  in  which  English  law  is  enforced  only  so 
far  as  it  is  adapted  to  the  circumstances  of  the 
community,  because  it  is  regarded  as  having  its 
foundation  in  principles  of  general  application. 
But  it  is  subject  to  exception,  in  the  case  of 
•'  charities"  liberally  construed  as  objects  '*  use- 
ful and  beneficial"  to  the  community.  The 
Courts  have  to  pronounce  whether  any  parti- 
cular object  of  a  bounty  falls  within  the  definition, 
but  they  must  in  general  apply  the  standard  of 
customary  law  and  common  opinion  amongst 
the  community  to  which  the  parties  interested 
belong      Objects  which  the  English  law  would 


Digitized  by 


Google 


(    791    ) 


DIGEST  OF  CASES- 


(    792    ) 


MAHOMEDAN  ULW -WAKF'-contd.      XAHOMEDAN  LAW— WAXF— c^m/cT. 


possibly  regard  as  superstitious  uses,  are  allow- 
able and  commendable  according  to  the  Hindu 
law,  and  not  less  so  according  to  the  Mahome- 
dan  law.  A  trust  for  the  benefit  of  the  poor,  for 
aiding  pilgrimages,  and  marriages,  for  the  sup- 
port of  wells  and  temples,  is  a  valid  charity  ac- 
cording to  Mahomedan  law  ;  and  granting  there 
is  a  charity,  the  objection  to  a  perpetuity  fails 
according  to  the  principles  of  the  English  law. 

When  the  proposed  object  of  the  endowment 
is  one  directly  contrary  to  the  public  law  of  the 
State,  the  above  rule  does  not  apply. 

The  plaintiff,  by  a  deed  of  voluntary  settle- 
ment executed  by  her  when  she  was  14  years  of 
age,  conveyed  certain  immovable  property  in 
Bombay  to  trustees  on  trust  to  pay  the  rents 
and  profits  to  herself  during  her  lifetime  for  her 
sole  and  separate  use  without  power  of  antici- 
pation, and  after  her  death,  to  her  children  and 
descendants  as  she  might  by  deed  or  will 
appoint,  and  in  default  of  appointment  the 
trustees  were  to  pay  life  allowances  to  such 
desceodants  at  their  discretion,  the  rents 
and  profits  only  were  to  be  thus  distributed 
among  such  descendants  for  ever,  the  corpus  of 
the  property  being  kept  intact.  In  default  or 
on  failure  of  such  descendants  the  rents  and 
profits  were  to  be  expended  on  charitable  pur- 
poses, such  as  expenses  of  poor  pilgrims  going 
to  Mecca,  building  mosques,  funeral  and  mar- 
riage expenses  of  poor  people,  sinking  wells  or 
tanks,  or  in  such  other  manner  as  the  trustees 
should  think  fit.  Shortly  after  the  execution  of 
the  settlement  the  trustees  took  possession  of  the 
property,  and  for  15  years  paid  the  rents  and 
profits  to  the  plaintiff.  She  married  after  the 
execution  and  settlement,  and  had  a  son  who 
died  an  infant  and  without  issue.  Her  husband 
also  died,  and  she  then  desired  to  revoke  the 
settlement : — 

Heldj  that  the  settlement  was  irrevocable. 
The  dedication  having  once  been  made  could  not 
be  recalled.  The  interposed  private  interests, 
which  might  or  might  not  endure,  did  not 
avoid  the  ultimate  charitable  trust.  According 
to  Mahomedan  law  the  latter  gave  effect  to  the 
former.  The  final  trust  for  the  charity  did  not 
fail  with  the  failure  of  the  intermediate  purposes 
of  the  dedication,  but  was  accelerated,  being 
itself  regarded  as  the  principal  object  in  virtue 
of  which  effect  was  given  to  the  intervening 
dispositions. 


Ileldf  also,  that  though  the  dedication  by  a 
girl  of  fourteen  was  not  to  be  upheld  without 
inquiry,  yet  the  transaction  never  having  been 
questioned  by  her  husband  during  his  lifetime, 
and  she  having  for  15  years  confirmed  her  own 
act  by  a  continued  acceptance  of  the  profits  of 
the  estate  from  the  trustees,  could  not  with  rea- 
son contend  that  the  dedication  was  invalid  on 
account  either  of  its  ceremonial  defects  or  of  a 
want  of  accompanying  volition.  Fatmabibi  v. 
The  Advcx:ate  General  of  Bombay... I.  lu 
Bep.  6  Bom.  42, 1881.     West,  J. 

2. Construction  of  Sanad-^ Descent  per 

Stirpes — Wazifa— Gran/  to  A.  and  his  Children^ 
without  Restriction  as  to  Names  in  order  that 
they  may  pray  for  Perpetuity  of  Government.} 
The  Emperor  Shah  Jehan  granted  in  inam  to 
one  Sayad  Hasan  the  village  of  Dharoda  and 
certain  lands  in  another  village,  by  a  Sanad 
dated  A.  D.  1651-52,  and  in  the  following 
terms  • —  "  Let  the  whole  village  abovemen- 
tioned  as  well  as  the  lands  abovementioned 
be  hereby  settled  and  conferred  as  above 
manifestly  and  knowingly  as  a  help  for  the 
means  of  subsistence  for  the  children  of  the 
abovementioned  Sayad  Hasan,  without  restric- 
tion as  to  names,  in  order  that,  using  the  in- 
come thereof  from  season  to  season  and  from 
year  to  year  for  their  own  maintenance,  they 
may  engage  themselves  in  praying  for  the  per- 
petuity of  this  ever-enduring  government ": — 

Heldf  that  this  grant  did  not  make  the  village 
descendible  to  the  issue  of  the  donee  Per  stirpes, 
—  i.e.f  allowing  representation,  —  rather  than 
according  to  the  ordinary  Mahomedan  law;  and 
did  not  constitute  a  wakf —  the  direction  that 
the  donee  and  his  issue  were  to  pray  for  the  per- 
petuity of  the  then  existing  government  meaning 
no  more  than  an  inculcation  of  gratitude  for 
the  gift,— nor  would  neglect  to  fulfil  the  direc- 
tion, nor  the  downfall  of  the  Government, 
have  worked  a  forfeiture  or  avoidance  of  the 
grant. 

Though  a  waaifa  grant  may  be  a  religious 
endowment,  such  is  neither  necessarily  nor  even 
generally  its  nature.  Hence  the  use  of  the  term 
*^  Afauzif"  with  regard  to  the  grant  of  a  village 
would  not  stamp  the  grant  as  a  waJkf  or 
religious  endowment.  Sayad  Mahomed  Ali  v, 
Sayad  GobarAli...L  L.  Bep.  6  Bom.  88, 
1881.     Westropp,  C.J.,  and  Melvdl,  J. 
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KAHOMEDAN  JjAW^WAKF^conid. 

3. '  Shares  in  Company — Family  Settle- 

ment.2  According  to  Mahomedan  law  a  vakf 
cannot  be  created  of  shares  in  a  limited  liability 
company,  nor  of  such  things  as  perish  in  the 
using,  under  which  head  money  appears  to  be 
included. 

A  wakf,  the  object  of  which  is  to  create  a 
simple  family  settlement  without  a  charitable 
object,   is    invalid.     Abdul    Gunne    Kasam  v. 
Hussein  Miya  RahimtuUa  (lo  Bom,  H,  C,  Rep, 
7)  and  Mahomed  Amidulla  Khan  v.  Lotful  Hug 
(I.  L.  R  6  Cal.  744;  8  Cal.  Rep.  164)  followed. 
Fatima  Bibee  v.  Ariff  Ismailjee  Bham...9 
Cal.  Bep.  66, 1881.  IVUson,  J. 
S.   C.   under   Mahomedan  Law- 
Will.  2. 

4.  —  Provision  for  Payment  of  Debts  and 
Maintenance  ofSettlor^s  Descendants — Act  XL.  of 
1858,$  3 — Minor ^  Suit  on  behalf  of— Procedure 
—'Guardian.']  A  Mahomedan  by  a  wakfnama, 
endowed  certaii^property  for  the  expenses  of  the 
musjid  and  tomb  of  the  holy  personages  of  his 
family,  the  servants  of  a  certain  asthana^  and  for 
performing  the  urs  aind  fateha  at  the  tomb  ;  and 
appointed  his  minor  grandson  the  mutwali, 
directing  that  during  his  minority,  the  minor's 
father  should  manage  the  property,  and  should,  in 
the  first  place,  pay  certain  debts,  and  afterwards 
apply  the  property  towards  the  maintenance  of 
the  settlor's  grandsons  and  their  male  descendants, 
and  the  religious  uses  created.  The  property 
having  been  sold  in  execution  of  a  decree  against 
the  minor's  father,  the  minor  sued  through  his 
sister,  as  his  guardian,  to  recover  the  proper- 
ty. The  sister  was  not  made  guardian  ad  litem, 
but  was  allowed  to  sue  by  the  District  Judge .- — 

Held,  that  the  District  Judge  was  competent, 
under  $  3  of  Act  XL.  of  1858,  to  allow  the  suit  to 
be  instituted  by  the  minor's  sister,  he  considering 
that  the  minor's  interest  in  respect  of  the  pro- 
perty in  suit  had  been  neglected  by  the  father. 

Held,  also,  that  the  wakfvf^s  a  valid  wakf  the 
object  of  the  vakf — the  expenses  of  the  musjid 
and  tomb,  the  servants  of  the  asthana  and  the 
performance  of  the  urs  and  fateha,-~»vfere  all 
distinctly  religious,  and  involved  to  some  extent 
charity  to  the  poor.  The  subsequent  direction 
for  the  maintenance  of  the  settlor's  male  descend- 
ants did  not  necessarily  alter  its  character,  nor 
was  it  necessary  to  decide  whether  that  direction 
could    be   lawfully   carried     out.     Luchmiput 


MAHOMEDAN  JjAW^WAKP—contd, 

Singh  V.  Amir  Alum...L  L.Bep.  9  CaL  176; 
12  Oal.  Bep.  22, 1882.     Tottenham  and  Bose, 

JJ. 

5. Mutwali,    Transfer   of  Office    of  J 

The  office  of  mutwali  is  a  trust,  which  a  woman, 
equally  with  a  man,  is  capable  of  discharging, 
but  it  is  a  personal  trust,  and  the  office  cannot 
be  transferred  and  the  endowed  property  con- 
veyed to  any  person  whom  the  acting  mutwali 
may  select. 

The  mutwali  may  employ  a  deputy  who,  as 
an  agent,  may  be  employed  to  perform  the 
duties  of  the  office,  as  to  collect  the  rents  or 
other  proceeds  of  the  property,  and  to  assist 
the  mutwali  in  expending  them  for  charitable 
purposes.  But  the  employment  of  an  agent 
in  this  way  is  a  totally  different  thing  from  a 
complete  transfer  of  the  office  of  mutwali  to 
a  third  person.  The  office  in  such  case 
would  remain  with  the  mutwali,  though  he 
may  employ  another  to  perform  some  of  the 
duties  attached  to  it.  Wahid  Ali  v,  Ashruff 
HossAiN I.  L.  Bep.  8  Cal.  782;  10  Cal. 

Bep.  629, 1882.     Garth,  C  J.,  and  Bose,  J. 

MAHOMEDAN  LAW— WILL. 

Probate  of — Necessity  for. 

See  Probate.  4. 

Fatma  v.   Shaik  Essa I.  L. 

Bep.  7  Bom.  266. 

1. Absolute  Bequest — Precatory  Words-^ 

Specific  Legacy — Gift  Toith  Condition"]  The  late 
king  of  Oudh,  being  desirous  of  obtaining  a 
Government  guarantee  for  the  payment  of  an 
annuity  to  several  persons,  and  among  others,  to 
his  Queen,  deposited  a  large  sum  of  money 
with  the  Government,  obtaining  from  the 
Government  promissory  notes  in  favour  of 
those  persons.  In  pursuance  of  the  king  of 
Oudh's  directions,  and  in  order  to  effect  his 
object  of  **  securing  monthly  pensions  to  the 
individuals  in  question,  or  their  heirs  both 
during  his  own  life  and  after  his  demise,"  the 
Government  notes  were  enfaced  as  follows  :— 

"  This  note  is  not  negociable,  and  is  to  remain 
in  deposit  with  the  Resident  at  Lucknow.  The 
interest  accruing  on  it  is  to  be  paid  to  (the  name 
of  the  party)  during  her  lifetime,  and  after 
her  decease  to  her  heirs."  The  notes  issued 
in  the  name  of  the  Queen  yielded  interest 
to   the   extent  of  Rs-    1,933-5-4  per    mensem 
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MAHOMEDAN  LAW— WILL-roit/^f.  ] 

The  Queen  died  having  made  a  will  appointing 
her  son  her  sole  heir  and  proprietor  of  all  her 
estate,  and  containing  the  following  clause : — *'  I 
desire  my  son  under  this  will  to  pay  every  month 
Rs.  644-7-1  (being  one-third  of  Rs.  i,933-5-4> 
my  monthly  pay  allowed  by  Government  for 
Government  promissory  notes  which  are  de- 
posited) to  my  dependents  and  personal  servants 
as  detailed  below,  and  they  will  give  their  re- 
ceipts for  the  same.  It  will  also  be  the  duty 
of  my  son  to  defray  the  expenses  of  the  imam- 
bara,  of  mourning  assemblies,  of  illumination  of 
imambara  during  the  Moharram,  and  of  monthly 
assemblies.  Be  it  known  that  the  expenses  of 
imambara,  &c.,  will  be  continued  for  ever,  and 
also  the  pay  of  Cumani  Khanum  and  Mir 
Amjad  will  be  defrayed  for  ever,  i>.,  generation 
after  generation.  The  rest  of  the  servants  will 
be  paid  for  life  ortly."  At  the  end  of  the  will 
was  a  detail  of  expenses,  including  a  sum  of 
Rs.  100  a  month  to  be  paid  to  the  plaintiff,  and 
*'  expenses  of  imambara,  &c.,  to  be  continued  for 
ever  Rs.  2 1 4-7-1"  : — 

Held,  that  the  words  "  I  desire  my  son  to  pay, 
every  month,  my  dependants  and  personal  ser- 
vants," coupled  with  the  statement  at  the  end, 
•'  Be  it  known  that  the  expenses  of  the  imambara, 
&c.,  will  be  continued  for  ever,"  and  "  the  pay 
of  Gumani  Khanum  and  Mir  Amjad  will  be  de- 
frayed for  ever,  i.e.,  generation  after  generation  ; 
the  rest  of  the  servants  will  be  paid  for  life 
only,"  constituted  a  bequest,  and  not  merely  the 
expression  of  a  wish  or  a  direction. 

Heldy  also,  that  having  regard  to  all  the  terms 
of  the  will  the  bequest  of  Rs.  644-7-1  was  not  a 
specific  legacy  payable  only  out  of  the  particular 
sum  of  Rs.  1,933.  The  mention  of  its  being  a 
third  of  that  latter  sum,  on  the  whole  amounted 
to  no  more  than  a  statement  of  the  belief  of  the 
testatrix  that  that  was  the  proportion  which  all 
the  sums  mentioned  in  the  schedule  bore  to 
her  annuity  from  the  Government  notes,  but  did 
not  amount  to  a  specified  limitation  of  the  pay- 
ment from  that  sum.  At  the  same  time  their 
Lordships  guarded  themselves  against  it  being 
supposed  that  they  assented  to  the  proposition 
that  even  if  this  had  been  a  specific  legacy  pay- 
able out  of  the  specific  fund  mentioned,  it  would 
have  been  invalid ;  for  they  were  by  no  means  sa- 
tisfied that  the  gift  to  the  testatrix  of  the  Govern- 
ment notes  subject  to  a  condition  that  she  was 
to  have  the  interest  only  during  her  life,  and 


MAHOMEDAN  LAW-WILL-am^<^ 

that  after  her  death  there  was  to  be  a  trust  in 
perpetuity  for  all  her  heirs  to  all  time,  wasnot^ 
according  to  Mahomedan  law,  in  its  legal  effect, 
a  gift  to  her  absolutely,  the  condition  belngr 
void.  Prince  Suleiman  Kadr  v.  Darab  Ali 
Khan  ..L.  B.  8  I.  A.  117, 1881  ;  I.  L.  Bep. 

8CaLl. 

2.  Gift  to  Heirs— Assent  of  Heirs—  Gift 

to  Charity  on  Failure  of  HeirsJ]  A  Mahomedan 
by  his  will  bequeathed  the  rents  of  a  certain 
house  in  trust  for  his  children,  and  directed 
that  after  the  death  of  the  last  surviving  child, 
the  rents  should  be  paid  to  the  Committee  of 
the  District  Charitable  Society : — 

Heldy  that  as  the  gift  to  the  children  ¥ras  in- 
valid, as  being  a  gift  to  some  of  the  testator's 
heirs  not  assented  to  by  all  the  heirs,  the  gift  to 
the  charity  failed  also.  Fatima  Bibee  v.  Ariff 
IsMAiLjEE   BHAM...9   Cal.  Bep.   66,    1881. 

Wilson,  J. 


S.  C.  under  Mahomedan  Law- 
8. 


-Wakf. 


MAINTENANCE    AMONG  THE    MA- 
PILLAS,  CUSTOM  OF. 

See  Malabar  Law.  19. 

Chowakaran  v.  Chowakaran  ... 
I.  L.  Bep.  6  Mad.  259. 

MAINTENANCE,     AWABD     OP     IN 
PEBPETTJITY. 

Sec  Arbitration.  8. 

Madharav.  v.  Ramrav I.  L. 

Bep.  7  Bom.  151. 

MAINTENANCE    CHABGE    ON     ES- 
TATE. 

See  Jurisdiction.  41.  41a. 

Beer  Chunder  v.  Raj  Coomar... 

I.  L.  Bep.  9  Cal.  535. 

Bir  Cuunder  CI.  Ishan  Chunder. 

12  Cal.  Bep.  473. 


MAINTENANCE       GHABGED 
INHEBITANCE. 

Limitation  to  Suit  for. 

See  Limitation.  128. 

AhMUO  9.    NiHALUDDIN.... 

10  L 


ON 


..L.  B. 
A.  45. 
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MAINTENANCE  OF  CHILD. 

Suit  for — Jurisdiction. 

See  Small  Cause  Court— Mofussil. 
20. 
NuRBiBi  V.  HusEN...!.  L.  Bep.  7 
Bom.  537. 

MAINTENANCE,  DECBEE  FOB. 

'         Varying. 

See  Arbitration.  8. 

Mapharav  ».  Ramrav L  L. 

Bep.  7  Bom.  151. 

MAINTENANCE    OF   FAMILIES     OF 
MALE  MEMBEBS  OF  TABVAD. 
See  Malabar  Law.  21. 

Varikara  V.  Varikara I.  L. 

Bep.  6  Mad.  841. 

MAINTENANCE  OF  GBANDSONS. 

See  Hindu  Law  —  Maintenance  of 
Widow.  2. 
Kalu  v.  Kashibai...I.  L.  Bep.  7 
Bom.  127. 

MAINTENANCE,    GBANT   IN    LIEU 
OF. 

See  Grant  in  Lieu  of  Maintenance. 
—  by  Hindu  Widow. 

See  Hindu  Law  —  Alienation  by 
Widow.  6. 

SURAYA    V,     LaKSHMINARASAMMA. 

I.  L.  Bep.  5  Mad.  291. 
■         Resumption  of. 

See  Grant  in  Lieu  of  Maintenance. 

1.2. 

Zamindar  of  Salur  V,  Sri  Raja 

PADDA...I.  L.  Bep.  4  Mad. 

371. 

Bhavanamma9.Ramasami...I.  L. 

Bep.  4  Mad.  193, 1881. 

MAINTENANCE  OF  HINDU  WIDOW. 

^—Charged  on  Land— 'Arrears — Jurisdiction 
of  Small  Cause  Court. 
See  Hindu  Law— Maintenance  of 
Widow.  7. 

DhARAM    ChaND  v.  JANKI...L  L. 

Bep.  5  All.  389. 

Charged  on  Land  —  Purchaser's  Liability 

after  Resale  by  him. 
See  Hindu  Law— Maintenance  of 

Widow.  7,  ut  supra. 


MAINTENANCE  OF  HINDU  WIDOW 

•  Charges  on  Inheritance— Purchaser  with- 
out Notice. 

See  Hindu  Law— Maintenance  of 

Widow.  1. 4. 

Sham  Lal  v.  Bana...I.  L.  Bep. 

4  AIL  296. 

Venkatammal  v.  Andyappa...L 

L.  Bep.  6  Mad.  130. 

— —  House  Set  Apart  for. 

See  Hindu  Law— Maintenance  of 
Widow.  3. 
Sri  Maniyan  ^.  Sri  Maniyan...I. 
L.  Bep.  6  Mad.  83. 

Incontinence  Forfeits. 

See  Hindu  Law— Maintenance  of 
Widow.  6. 

Valu  V,  Ganga I.  L.  Bep.  7 

Bom.  84. 

Purchaser  with  Notice— Widow's  Right  to 

Reside  in  Family  House. 

See  Hindu  Law— Maintenance  of 
Widow.  6. 

DaLSUKHRAM     v.     LALLUBHAI...I. 

L.  Bep.  7  Bom. 


-  Release  of  Right  to. 

^e'f  Begistration.  20. 

Kalpagathachi  v.  Ganapathi  ... 
L  L.  Bep.  3  Mad.  184. 

■  Residence  in  Family  House  not  Condition 
of  Right  of. 

See  Hindu  Law  —  Maintenance  of 
Widow.  3. 
Sri  Maniam    v.  Sri  Maniam...I. 
L.  Bep.  6  Mad.  83. 

•  Right  to  Reside  in  House  Mortgaged. 
See  Hindu  Law  —  Maintenance  of 
Widow.  4. 
Venkatammal  v.  Andyappa...I. 
L.  Bep.  6  Mad.  130. 

Son's  Widow, 

5^^  Hindu  Law — Maintenance  of 
Widow.  2. 
Kalu  v.  Kashibai.<.I.  L.  Bep.  7 
Bom.  127. 
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;bcaintenance    of  member 
malabab  tabwad. 

See  Malabar  Law.  5.  6.  7. 


OP 


MAINTENANCE  OF  WEFE. 

See  Mahomedan  Law  —  Marriage. 
1. 

LuDDUM  Sahiba L  L.Bep.  8 

Cal  736. 

—  Arrears  of — Warrant. 

5«r  Procedure— Criminal.  8. 

Queen  v.  Karri. ..L  L.  Hep. 4 
Mad.  280. 

—  Order  for — Does  not  Affect  Power  of  Ma- 

hcmsdan  to  Divorce. 
See  Mahomedan    Law  —  Divorce. 
8. 
Abdul  Ali...L  L.  Hep.  7  Bom. 
180. 
And  see  Maintenance  of  Wife.  2. 

—  Purchaser   Bondi.  Fide  of  Estate   Sold  to 

Pay   Husband's  Debts  Not  Liable  for — 
though  Charged  on  Estate. 
See'Bm&vL  Law— Maintenance  of 
Wife.  1. 

GuR  Dayalv.  Kaunsila L  L. 

Bep.  5  AIL  867. 

1. Act  X  of  1872,  S  536  —  Adultery  of 

Wife — Cancelling  Order  for  Maintenance — Res 
Judicata.]  Where  a  husband  who  has  been  or- 
dered to  make  an  allowance  for  the  maintenance 

• 

of  his  wife  under  $  536  of  the  Criminal  Procedure 
Code,  Act  X  of  1872,  objects  to  the  continuance 
of  the  allowance  on  the  ground  of  his  wife's 
adultery,  and  his  objection  is  disallowed  by  one 
Magistrate  on  the  ground  that  the  charge  of 
adultery  against  the  wife  is  not  established,  on 
the  principle  of  res  judicata  another  Magistrate 
cannot,  on  the  same  charge  of  adultery,  re-open 
matters  already  adjudicated  on,  and  direct  the 
discontinuance  of  the  allowance,  but  he  may 
enquire  into  a  charge  of  adultery  against  the 
wife  alleged  to  have  been  committed  subse- 
quently to  the  former  order,  and  if  it  be  esta- 
blished  may  cancel  the  order  for  maintenance. 

Laraiti  v.  Ram  Dial L  L.  Bep.   5  All. 

224, 1882.    Mahmood,  J. 

2.  —  Divorce — 'Mahomedan  Law — Iddat 
— Payment  of  Dower  not  Condition  Precedent  to 
Divorce— Act  X.  of  1872,  $  536.]  An  order  for 
the  maintenance  of  a  wife,  passed  under  chap- 
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ter  XLL  of  the  Criminal  Procedure  Code,  be- 
comes inoperative  in  the  case  of  a  Mahomedan, 
by  reason  of  his  lawfully  divorcing  his  wife  and 
thus  putting  an  end  to  the  conjugal  relation, 
but  it  does  not  become  so  before  the  expiration 
of  the  divorced  wife's  "  iddat.  " 

The  payment  of  the  wife's  dower  is  not  a  con- 
dition precedent  to  the  completion  of  a  divorce 
under  Mahomedan  law,  nor  would  a  Magistrate 
be  justified  in  passing  an  order  for  maintenance 
from  the  time  of  the  divorce  till  the  time  when 
the  question  of  dower  has  been  settled. 

As  a  general  rule  it  may  be  laid  down  that, 
according  to  Mahomedan  law,  the  disseverance 
of  the  conjugal  tie,  caused  by  divorce,  does  not 
become  absolute  till  the  termination  of  the 
period  of  the  iddat ^  which  in  the  case  of  a 
divorced  woman  not  pregnant,  extends  over  a 
period  of  3  months  reckoned  from  the  divorce. 
Abdur  Rohoman  v.  Sakhina  (L  L.  R.  $  Cal  558), 
in  re  Kasam  Pirbhai  (8  Bom.  H.  C.  Rep.  Cr.  Ca. 
95),  and  Luddun  Sahiba  v.  Mirza  Kamar  Kudar 
(L  L.  R.  8  Cal.  736)  followed.  In  the  Matter 
of  the  Pettion  of  Vis  Muhammad...I.  L.  Bep. 
5  AU.  226, 1882.  Mahmood,], 
See  Mahomedan  Law—Divorce.  3. 

3. Act  X,  of  1872,  f  S36.]  An  agree- 
ment by  a  husband  to  maintain  his  wife  by  giv- 
ing her  a  house  and  ornaments,  and  a  certain 
amount  of  grain  annually,  cannot  be  made  the 
subject  of  an  order  under  i  536  of  the  Criminal 
Procedure  Code,  Act  X.  of  1872,  or  be  enforced 
under  that  section.  Viramma  9.  Narayya...L 
L.  Bep.  6  Mad.  288,  1883.  Turner,  CJ., 
and  M.  Ayyar,  J. 

4. Act  X.  of  1882,  S  536  —  Offer  by 

Husband  to  Maintain  Wife."]  An  offer  by  a 
Hindu  to  maintain  his  wife  by  allowing  her  to 
live  in  his  house,  and  by  supplying  her  with 
grain  to  be  cooked  and  eaten  separately,  cou- 
pled with  a  refusal  to  live  with  her  as  husband 
and  wife,  does  not  come  within  the  meaning  of 
the  proviso  to  $  536  of  the  Criminal  Procedure 
Code,  Act  X.  of  1882.  Marakkal  v.  Kanduppa 

GouNDAN L  L.  Bep.  6  Mad.  871,  1883. 

Keman  and  M  Ayyar^  J  J. 

MAJOBITY  ACT  IX.  OP  1875. 

§2. 

See  Procedure— Civil.  8. 

PUYIKUTH     V.     KAIRKIRAPOKIL...L 

L.  B^.  3  Mad.  248. 
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MAJOBITT  ACT  IX.  OP  lS7t^-<ontd. 

—  ♦a. 

See  Age  of  Majority.  2.  3. 

Ramphul  v.  Deg   Narain L 

L.  Bep.  8  Oal.  517. 
Chunee  Mul  v.  Brojo  Nath 

I  L.  Bep.  8  Oal.  967. 

MAJOBITY,  AGE  OF. 

Attainment  of — Between  Application   for 

and  Grant  of  Certificate  of  Administration. 
See  Age  of  Majority.  4. 

Stephen  v.  Stephen I.  L. 

Bep.  8  Oal.  714. 

Hindu  Law. 

See  Age  of  Majority.  1. 

Shideshvar  V'  Ramchandrarav 
I.  L.  Bep.  6  Bom.  463. 

Minor  to  whom  Guardian  Appointed  under 

Act  XL.  of  1858. 

See  Age  of  Majority.  2.  3. 

Ramphul  v.  Deg  Narain...!.  L. 

Bep.  8  Cal.  617. 

Chunee  Mul  r.  Brojo  Nath. ..I. 

L.  Bep.  8  Cal.  967. 

MAJOBITY  OF   XJBALLEBS,   POWEB 
OF  TO  BIND  MINOBITT. 
See  Malabar  Law.  20. 

Charavarv.  Urath...!.  L.  Bep. 
6  Mad.  270. 

MALABAB  LAW. 

— -  Adverse  Possession  by  Member  of  Tarwad. 
See  Malabar  Law.  18. 

—  Improvements  by  Anandravan. 

5^^  Malabar  Law.  1. 

Kanam    Mortgage  —   Improvements    by 

Mortgagee. 
See  Jurisdiction.  13. 

Mana  V.  SuRVA I.  L.  Bep.  5 

Mad.  284. 
See  Malabar  Law.  2. 

—  Kanam — Lease  or  Mortgage. 

See  Malabar  Law.  13. 

Kanam  —  Prior   Right  to   make    Further 

Advances. 
See  Malabar  Law.  11. 11a. 

—  Kanam,  Redemption  before  12  Years. 

See  Malabar  Law.  14. 
51 
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Karayuma  Samudayam,  Power  of. 

See  Malabar  Law.  9. 
Karnavan,  Alienation  by,  Power  of. 

See  Malabar  Law.  16. 16. 17. 

Karnavan,  Authority  of,  Onus  Probandi, 

See  Malabar  Law.  15. 17. 

Karnavan,  Decree  Against,  Effect  of. 

See  Bes  Judicata.  36. 

Kunnathurillath    v.    Naraya- 
nan  L  L.  Bep.  6  Mad. 

121. 

Karnavan,  Removal  of. 

5^^  Malabar  Law.  16. 

Kamavan's  Right  to  Recover  Property  in 

Possession  of  Andravan. 
See  Malabar  Law.  1. 

Karnavan,  Suit  Against,  Alone,  When  Bind- 
ing on  Tarvad. 
See  Malabar  Law.  15. 

Maintenance  of    Families  of  Male   Mem- 
bers of  Tarwad. 

See  Malabar  Law.  21. 

Maintenance  of  Member  of  Tarwad  hav- 
ing Private  Means. 
See  Malabar  Law.  5.  6. 

Mapillas,  Custom  among — Maintenance. 

See  Malabar  Law.  19. 

Otti,  Forfeiture  of. 

See  Malabar  Law.  12. 

' Otti  Mortgage, 

See  Mortgage.  15. 

Perlathail  v.  Mankude...  L  L. 
Bep.  4  Mad.  118. 

Otti  Mortgage — Pre-emption. 

See  Malabar  Law.  10. 

Otti  Mortgage  —  Prior  Right  to  Make  Fur- 
ther Advances. 
See  Malabar  Law.  11. 

Self-acquired  Property  of  Member  of  Tar- 
wad— Assets. 
Sec  Malabar  Law.  4. 

Ryrappan  v.  Kelu...I.  L.  Bep. 
4  Mad.  150. 

Separate  Maintenance  in  Taverai  House. 

Set  Malabar  Law.  7. 
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Stanom  Holder,  Perpetual  Lease  by. 

See  Malabar  Law.  2. 

Urallers  of  Devaswam,  Power  of  Majority 

to  Bind  Minority. 
See  Malabar  Law.  8.  20. 

1. Karneeoan's  Right  to  Reccwer  Pro- 
perty in  Possession  of  Anandraoan — Improve- 
ments by  Anandravan — Res  Judicata — Splitting 
Cause  of  Action  —  Act  X.  of  1877,  5$  13,  43.] 
A  Kama  van  of  a  Malabar  Tarwad  having  a  right 
at  any  time  to  demand  restoration  of  the  property 
of  the  Tarwad  in  the  hands  of  an  Anandravan 
is  not  debarred  by  either  SS  13  or  43  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  from 
bringing  a  second  suit  to  recover  lands  in  the 
wrongful  possession  of  an  Anandravan,  by  the 
fact  that,  in  a  former  suit  between  the  same  par- 
ties, the  Karnavan  only  claimed  some  of  the 
lands  sued  for,  or  that  the  former  suit  was  dis- 
missed upon  the  joint  petition  of  the  parties, 
,  alleging  a  compromise  and  a  surrender  of  the 
lands,  which,  as  a  matter  of  fact,  were  not  sur- 
rendered but  subsequently  wrongfully  retained 
by  the  Anandravan.  An  Anandravan  has  no 
right  to  the  value  of  improvements  effected  by  him 
on  Tarwad  property  upon  surrender  to  the  Karna- 
van, when  those  improvements  are  not  made 
with  private  funds.  Uramkumarath  Kannan 
Navar  v.  Uramkumarath  Tenju  Navar...L 
L.  Hep.   5   Mad.   1,  1882.    Innes  and   M. 

Ayyar,  JJ. 

2.  —  Kanam,  Renewal  of — Improvements 
Prior  to  Renewal  and  not  specially  Reserved  — 
Mortgage.']  There  is  no  universal  usage  in 
Malabar,  nor  any  presumption,  that  a  tenant 
under  a  demise  on  kanam,  is  not,  on  a  renewal 
of  the  kanam,  entitled  to  compensation  for  im- 
provements effected  by  him  prior  to  the  date  of 
the  renewed  kanam  and  not  specially  reserved 
to   him    thereby.      Mupanagari    Narayanan 

NaYAR  V.  ViRUPATCHAN    NaMBUDRIPAD...L    L. 

Bep.  4    Mad.   287,    1881.    Innes    and  M. 

Ayyar,]]. 

3. •  Perpetual    Lease    at    Fixed    Rent 

granted  by  Stanom-holder  or  Zemindar — Land- 
lord and  Tenant  —  Holding  for  20  Years  at 
Unchanged  Rent.]  In  a  suit  to  set  aside  a 
Santati  Brahmaswam  grant,  i.e.,  a  grant  of  a 
right  of  perpetual  occupation  vested  in  a  Brah- 
man and  his  heirs,  it  appeared  that  the  original 
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grsLnt  had  been  made  in  1824  and  was  an  Adi- 
madyavana  g^ant,  a  name  which  implies  the 
doing  of  service.  In  1867  it  was'  assigjned  by 
the  grantees  to  the  defendant,  and  the  assign- 
ment was  ratified  by  the  plaintiff's  predecessors 
in  the  Stanom,  and  continued  to  be  held  under 
the  altered  designation  of  Santati  Brahma- 
swam  : — 

Heldf  that  assuming  that  the  position  of  a 
Stanom-holder  is  analagous  to  that  of  a  zaroin- 
dar,  the  true  view  of  that  position  to  be  followed 
in  the  Madras  Presidency  is  that  to  be  found  in 
Gavuredevamma  Garu  v.  Raman  Dora  Gam  (6 
Mad.  H.  C.  Rep.  105).  A  zamindar  has  only  a 
life  interest  in  the  property.  But  he  is  also  a 
manager  for  the  family  for  the  time  being,  and 
if  he  grants  a  lease  or  makes  an  alienation  to 
endure  beyond  his  lifetime,  which  is  for  the 
benefit  of  the  family,  that  will  be  upheld,  as,  00 
the  other  hand,  any  such  transaction,  if  preju- 
dicial to  the  family,  will  be  set  aside.  In  an 
improving  country  like-  Malabar,  a  grant  of  a 
perpetual  lease  at  a  fixed  rent  may  be  highly 
prejudicial  to  the  estate,  but  in  the  present  case 
the  recognition  of  it  by  eight  successive  Stanom- 
holders  was  strong  evidence  that  the  grant  was 
not  injurious,  and  the  suit  was  therefore  dis- 
missed. 

A  holding  for  20  years  at  an  unchanged  rent 
on  a  tenancy  not  shown  to  be  any  thing  more 
than  a  tenancy  for  the  life  of  the  grantor  would 
not  give  a  right  to  hold  for  ever  at  that   rent* 

Mana  Vikraman  v.  Sundaran  Pattar L 

L.   Bep.    4    Mad.    148^  1881.    Innes   and 

M.  Ayyar,  JJ. 

On  this  last  point  see  also  Srinivasa 

Chetti  v.  Nunjunda  Chetti.., 

L  L.  Bep.  4  Mad.  174»  176. 

4. Self-Acquired  Property  of  Member  of 

Tarwad  Enures  as  Assets  for  Payments  of  fns 
Debts  in  hand  of  Tarwad]  The  self-acquired 
property  of  a  member  of  a  Malabar  tarwad. 
undisposed  of  at  his  death,  falls  into  the  tar- 
wad property,  but  enures  as  assets  for  the  pay- 
ment of  his  personal  debts  in  the  hands  of  the 
members  of  the  Tarwad.     Ryrappan  Nambiar 

V,  Kelu  Kurup L  L.  Bep.  4  Mad.  150, 

1881.     Innes  and  Af.  Ayyar,  JJ. 

5. Maintenance  of  Member  of  Tarwad 

having  Private  Means.]  PrimA  facie  the  mem- 
bers of  a  tarwad  have  equal  rights  to  support 
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out  of  family  funds,  but  they  are  not  entitled  to 
definite  shares  in  the  income,  and  the  Karnavan 
is  not  accountable  if  he  gives  to  some  more 
than  to  others,  provided  he  gives  to  each, 
what,  under  the  circumstances,  would  be  a 
reasonable  allowance  for  his  subsistence.  The 
circumstances  of  each  member  in  respect 
of  his  private  acquisitions  would  not  affect 
his  right  to  subsistence  where  the  income  of  the 
tarwad  is  sufficient  to  provide  a  suitable  subsist- 
ence for  all  the  members  of  the  tarwad ;  but 
where  the  income  is  insufficient  for  this  purpose, 
the  Karnavan  must  with  due  regard  to  .the  inter- 
ests of  all  look  to  the  private  means  of  each. 
P.  Teyan  Nair  v.  P.  Ragceoan  Nair  (I.  L.  R.  4 
Mad.  171)  distinguished.  Ekanat  Thavu 
KuNji    Ama   «.    Ekanat   Shemgunni    Valia 

Kymal...: I.  L.  Bep.  6  Mad.  71, 1882. 

Turner^  C.J.,  and  M.  Ayyar^  J. 

6. Maintenance  of  Anandravan — Mis- 
conduct— Possession  0/ other  Means.']  The  Kar- 
navan of  a  Malabar  tarwad  is  not  entitled  to 
exclude  an  Anandravan  from  a  right  to  a  per- 
ception of  some  portion  of  the  income  of  the 
family  property  on  account  of  misbehaviour, 
or  because  the  Anandravan  owns  other  pro- 
perty. In  this  respect  a  tarwad  does  not  differ 
from  an  ordinary  Hindu  family.  Putanvitil 
Teyan  Nair  v,  Putanvitil  Ragavan  Nair... 
I.  L.  Bep.  4  Mad.  171, 1881.     Innes  and 

Tarrant,  J  J. 

7.  —  Separate  Maintenance  in  Taverai 
House.']  The  general  rule  that  a  member  of  a 
Malabar  tarwad  is  not  entitled  to  maintenance 
if  he  or  she  ceases  to  reside  in  the  family  house, 
is  not  contravened  by  the  recognition  of  a  right 
to  maintenance  in  a  member  residing  in  one  of 
several  houses,  which  convenience  or  necessity 
has  affiliated  to  the  original  tarwad  home  as 
places  of  residence  for  members  of  the  tarwad. 
Chalayil  Kandoha  Nallakandiyil  Parvadi 
V.  Chalayil  Kandotha  Chathu  Nambiar...!. 
L.  Bep.  4  Mad.  169,  1881.  Turner,  C.J., 
and  Kindersley,  J. 

8. Uralars  of  Devas-wam,  Power  of  Ma- 

jority  to  bind  Minority. ]  An  agreement  by  the 
majority  of  the  Uralars  (trustees)  of  a  Malabar 
Dcvaswam  (temple)  to  increase  the  number 
of  Uralars  is  not  binding  on  a  dissentient 
minority.     Kiyipattu      Animangulatallatu 
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Narayanan      Nambudri     v,     Ayikotillatu 

Sridharan  Nambudri I.  L.  Bep.  5  Mad; 

165,  1882.     Turner,  C.J.,  and  M,  Ayyar,  J. 

0.  —  Karayama  Samudayam  —  Uralars — 
Ri£^ht  to  Sue— Ejectment— Landlord  and  Tenant— 
Estoppel.']  A  Karayama  Samudayam  of  a  Ma- 
labar Devaswam  is  merely  an  agent  or  manager, 
with  a  proprietary  and  hereditary  right  in  his 
office. 

The  ownership  of  the  trust  property  is  vested 
in  the  Uralars,  who  are  the  proper  persons  to  sue 
to  eject  tenants  of  the  Devaswam  lands,  though 
the  leases  may  have  been  granted  by  the  Kara- 
yama Samudayam,  and  the  tenants  are  not  es- 
topped, ift  a  suit  by  the  latter  alone,  from  plead- 
ing that  he  is  not  the  right  person  to  sue. 

Semble,  per  Turner,  CJ.— A  suit  by  a  Samu- 
dayam would  be  maintainable  if  he  showed  that 
he  had  applied  to  the  Uralars  to  bring  the  suit, 
and  that  they  had  improperly  refused  to  do  so. 
Patinharipat    Krishnan   Unni    Nambiar  v.  ^ 

ChEKUR      MaNAKKAL       NtLAKANDAN      PhaLTA- 

THIRIPAD...I.    L.   Bep.  4  Mad.  141,  1881. 

Turner,  C.J.,  and  Innes,  J. 

10. Otti Mortgage — Pre-emption.']  An 

otti  mortgagee,  if  he  avails  himself  of  his  right 
of  pre-emption,  must  pay  whatever  sum  is  bonA 
fide  offered  to  the  jenmi  for  his  equity  of  re- 
demption, but  the  otti  holder  is  entitled  to  be 
fully  informed  as  to  the  circumstances  and 
amount  offered  before  electing  to  buy. 

Public  notice  of,  and  the  opportunity  of  bid- 
ding at,  an  execution  sale  of  the  jenmVs  right, 
do  not  constitute  a  valid  offer  of  pre-emption 
so  as  to  deprive  the  o//i-holder  of  his  right  of 
pre-emption,  if  he  does  not  purchase  the  jenmi' s 
rights  at  such  execution  sale.  Cheria  Krishnan 
V.  Vishnu. ..I.  L.  Bep.  5  Mad.  198, 1882. 
Kernan  and  Kindersley^  J]. 

11. Otti  and  Kanam  Mortgages — Prior 

Right  to  make  Further  Advances.]  The  prior 
right  of  an  ottidar  to  make  further  advances  is 
established  by  authority,  but  there  is  no  authority 
to  support  a  kanamdar's  claim  to  a  similar 
privilege. 

An  ottidar  mav  redeem  a  prior  kanam.     KuN- 

HAMU   '0.   A.   Kfshavan    Nambudri I.    L. 

Bep.  3  Mad.   246,  1881.     Turner,  C.J..  and 

Kindersley^  J. 
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11a. Kanam — Melkanam — Kanamdar's 

Right  to  option  to  make  Further  Advances — 
Valuation  of  Suit  by  Melkanamdar — Jurisdiction 
— Suit  for  Land,'i  The  holder  of  a  Melkanam 
may  recover  the  land  from  the  kanam-holdcr 
after  the  expiration  of  the  term  of  the  kanam  on 
payment  of  the  sum  advanced  by  the  latter  and 
of  the  value  of  the  improvements. 

The  jenmi  is  not  bound  to  give  the  kanam- 
holder  the  option  of  making  further  advances 
before  devising  to  another  tenant  on  kanam. 
Kunhamu  v.  Keshavan  Nambudri  (I,  L.  R.  3 
Mad.  246}  followed. 

A  suit  by  a  melkanamdar  against  the  jenmi 
and  prior  kanam-holders  in  possession,  to  re- 
cover possession  of  the  lands,  is  not  a  suit  to 
redeem,  but  a  suit  to  enforce  the  contract  made 
by  t\iG  jenmi  J  and  must  be  valued  accordingly 
for  the  purposes  of  jurisdiction.  Marakar  v. 
MuNHORULi  Parameswaran  Nambudri  ...I. 
L.  Bep.  6  Mad.  140,  1882.  Innes,  C.J. 
•  (Offg.),  and  M.  Ayyar,  J. 

IS. Ottti  Holder,    Forfnture  of  Right 

of]  An  otti  holder  does  not  forfeit  his  right  by 
endeavouring  to  set  up  further  charges  which  he 
fails  to  prove,  nor  by  setting  up  as  a  plea  in 
answer  to  a  suit  for  redemption,  that  an  assign- 
ment of  the  jenmt's  title  was  invalid,  because 
it  was  made  without  his  consent,  in  writing,  or 
because,  in  defeasance  of  his  right  of  pre-emption, 
it  was  made  without  any  previous  oflFer  to  him. 

KaNNOTH     TuLEVAN     PaRAMBAN     KuNHALI    71, 

Vannathan  Vittil  Kinathe I.    L.  Bep. 

3  Mad.  74, 1880.    Turner,  C.J.,  and  Forbes,  J 

13.  ■  Kanam  —  Lease  or  Mortgage — 
Limitation  —  Account — Improvements —  Execu- 
tion of  Decreed]  For  purposes  of  limitation,  the 
question  whether  a  kaman  is  a  lease  or  a  mort- 
gage, depends  on  the  object  for  which  the 
tenure  is  created. 

Where  it  is  created  as  a  lease  by  way  of 
mortgage  to  secure  a  loan  advanced  to  the 
proprietor,  the  law  of  limitation  applicable  to 
mortgages  must  be  applied. 

Enquiries  as  to  the  value  of  improvements 
must  be  held  before  decree,  and  cannot  legally 
be  reserved,  with  or  without  the  consent  of  the 
parties  for  determination  in  the  execution 
department.  N.  V.  Silapani  v-  V.  M.  Ashta- 
MURTi  Nambudri. ..I.   L.  Bep.  8  Mad.  882, 

1880.  P  B. 
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14. Kanam     Mortgage — Redemption^ 

A  clause  to  the  eflFect  that  the  property  should 
be  surrendered  "whenever  the  amount  advanced 
is  ready,"  contained  in  a  document  in  which  the 
word  "  kanam"  is  used  to  express  the  nature  of 
the  engagement  entered  into  and  in  which  provi- 
sions are  made  for  compensation  for  improve- 
ments which  point  to  a  period  of  occupancy  such 
as  is  usual  under  kanam,  is  not  sufficient  to 
show  that  it  Was  the  intention  of  the  parties  to 
enter  on  a  contract  of  mortgage  differing  in  its 
incidents  from  the  ordinary  kanam  mortgage 
whereby  t)ie  mortgagee  has  a  period  of  12  years* 
occupancy  before  he  can  be  redeemed,  but  must 
be  read  as  referring  to  a  period  subsequent  to 
the  expiration  of  the  usual  12  years.  Kanaka 
V.  GoviNDAN.  I.  L.  Bep.  6  Mad.  810, 1882. 
Innes  and  Keman,  J  J. 

16. Karnavan,  Authority  of,  to  Alienate 

Immovable  Family  Property — Suit  against  Kar- 
navan Alone  when  binding  on  Tarmad — Proce- 
dure —  Parties  —  Act  X.  of  1877,  f  30  — Sale  of 
Tarwad  Property  in  Execution  of  Money-decree 
against  Karnavan  Alone — Onus  Probandi.]  A 
sale  of  the  tarwad  property  in  execution  of 
a  money-decree  obtained  against  the  karnavan 
alone  of  a  Malabar  tarwad  will  not  bind  the 
tarwad,  and  in  such  cases  the  question  whether 
the  purchase  was  made  bon^Lfide  and  for  value, 
does  not  arise,  as  the  purchaser  is  not  in  any 
way  led  to  suppose  that  he  purchases  more  than 
the  interest  of  the  judgment-debtor.  And  in  a 
suit  by  the  other  members  of  the  tarwad  against 
the  execution  purchaser  to  recover  the  property 
sold,  the  question  of  the  character  of  the  debt 
for  which  the  decree  was  obtained  against  the 
karnavan  does  not  properly  arise ;  unless  per- 
haps where  the  plaintiffs  in  such  suit  have  gone 
to  trial  on  the  footing  that  they  would  consi4er 
the  decree  against  the  karnavan  and  all  pro- 
ceedings in  execution  thereon  binding  on  them, 
provided  it  were  shown  that  the  debt  incurred 
by  the  karnavan  was  incurred  for  family  neces- 
sities. 

A  decree  against  a  karnavan,  though  obtained 
without  fraud,  is  not  necessarily  binding  on  the 
tarwad.  The  case  of  Varankot  Narayanan 
Namburi  V.  Varankot  Narayanan  Namburi  (I. 
L.  R.  2  Mad.  328)  is  an  authority  for  saying 
that  a  decree  against  a  karnavan,  the  recognized 
manager  of  the  property  in  respect  of  which  he 
is  sued,  when  the  suit  is  bon&  fide  defended  on 
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behalf  of  the  other  members  of  the  tarwad,  is 
binding  on  them.  But  that  is  a  very  different 
thing  from  saying  that  a  decree  against  a  kar- 
navan  in  a  suit  againt  him  to  recover  a  mere 
debt  is  binding  on  the  tarwad  in  the  absence  of 
fraud  and  collusion.  A  tarwad  is  not  bound  to 
satisfy  such  a  decree  if  it  can  be  shown  that 
the  debt  was  a  personal  debt  of  the  karnavan, 
or  was  not  contracted  for  the  uses  of  the  tarwad. 

If  it  is  sought  to  make  a  decree  in  a  suit 
binding  on  a  tarwad,  the  procedure  laid  down 
in  ^  30  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  should  be  followed  in  cases  where  the 
members  of  the  tarwad  are  numerous. 

The  authority  of  a  karnavan  to  alienate  the 
immovable  family  property  stands  on  a  different 
footing  from  his  power  to  pledge  the  credit  of 
the  family.  The  former  power  is  not  unlimit- 
ed. The  assent  of  the  other  members  of  the 
family  must  be  shown  to  the  particular  aliena- 
tion, the  assent  of  the  senior  anandravan  being 
generally  regarded  as  sufficient  evidence  of  the 
assent  of  the  family.  The  karnavan  is  not, 
therefore,  the  agent  of  the  family  to  make  alie- 
nations, but  must  have  special  authority  in  each 
case. 

As  the  manager  of  the  family  property,  he 
has  authority  to  pledge  the  credit  of  the  family 
for  necessary  purposes,  but  it  would  be  too 
much  to  hold  that  the  family  property  is  liable 
to  be  dissipated  by  enforcement  of  decrees 
against  the  karnavan  for  any  simple  debt,  of 
whatever  character,  contracted  by  him. 

In  matters  of  contract  the  Courts  are  not 
bound  by  Hindu  law,  nor  is  there  any  peculiar 
law  or  custom  of  Malabar  which  does  or  ought 
to  displace  the  ordinary  rules  of  evidence  as  to 
proof  of  the  liability  of  principals  for  the  acts 
of  their  agent.  It  depends  on  the  circumstances, 
and  not  on  any  presumption  invariably  arising 
out  of  Malabar  institutions,  on  whom,  in  any 
particular  case,  the  burden  of  proof  lies  as  to 
the  necessity  for  a  loan  contracted  by  a  Karna- 
van, and  no  invariable  presumption  ought  to 
be  applied  to  the  settlement  of  such  questions. 
KoMBi  V.  LAKSHMI...I.  li.  Bop.  5  Mad.  201, 
1882.  Innes  and  M.  Ayyar,  JJ. 
S.  C.  under  Execution  of  Decree.  18. 

16. Karnavaftf  Removal  of —  Lease  for 

99  Years  —  Tarwad  Property  and  Property  of 
Undivided  Mitakshara  Family  Compared."]  The 
karnavan  of  a  Malabar  tarwad   should  not  be 
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removed  from  office  except  when  a  strong  case 
is  made  out  to  show  his  unfitness  for  the  office. 
An  extremely  improvident  lease  granted  by  a 
karnavan,  following  on  a  course  of  conduct  in 
which  he  persistently  displayed  disregard  for  the 
interests  of  the  tarwad,  and  violated  a  contract 
which  had  been  imposed  on  him  to  restrain  his 
irregularities  : — 

Heldy  to  be  sufficient  cause  for  his  removal. 

There  are  marked  distinctions  between  the 
incidents  of  property  held  by  an  undivided 
Mitakshara  family,  and  that  held  by  a  Malabar 
tarwad,  the  law  governing  the  latter  not  having 
reached  the  same  stage  of  development  as  that 
regulating  the  former.  In  the  latter  case,  the 
succession  is  traced  through  females,  and  the 
property  is  indissoluble  ;  purchases  of  lands 
being  usually  made  in  the  name  of  the  family 
deity  and  not  of  any  member  of  the  family.  The 
family,  and  not  the  individual,  is  the  social  unit. 
The  property  acquired  by  any  member  of  the 
tarwad,  if  undisposed  of  in  his  lifetime,  falls  into 
and  becomes  part  of  the  common  stock,  and 
descends  neither  to  his  offspring,  nor  exclusively 
to  those  of  the  tarwad  with  whom  by  birth  he 
was  most  closely  connected.  The  males  take 
interests  in  the  tarwad  property  which  enure  only 
for  their  lives,  and  do  not  pass  to  their  offspring, 
nor  are  available  for  the  satisfaction  of  their 
private  debts. 

Although  the  individual  interest  of  the  mana- 
ger of  a  tarwad  in  tarwad  property  is  consider, 
ably  less  than  that  of  a  manager  of  a  Hindu 
family,  he  has,  in  the  management  of  the  tarwad 
property,  somewhat  larger  powers  than  are 
accorded  to  a  Hindu  manager.  But  the  office 
of  karnavan  is  fiduciary,  and  a  Court  has  no 
authority  to  confer  on  karnavans  larger  powers 
than  such  as  are  sanctioned  by  usage. 

Where  a  karnavan  granted  a  lease  for  99  years 
of  tarwad  property  to  the  extent  of  76,800 
acres  of  land  for  the  purpose  of  coffee  cul- 
tivation for  a  premium  of  Rs.  500  (paid  by  a 
promissory  note),  and  a  yearly  rental  of  Rs.  200, 
there  being  no  proof  of  any  family  necessity 
to  justify  the  lease,  and  no  conditions  imposed 
on  the  lessee  to  secure  the  cultivation  of  the 
land  : — 

Held^  that  it  was  for  the  lessee  to  show  that 
the  bargain,  apparently  so  unconscionable,  was 
for  the  interests  of  the  tarwad,  or  such  as  would 
be  made  by  a  prudent  owner,  and  as  he  had 
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failed  to  do  so,  the  lease  was  set  aside.     P.  P. 

KUNHAMOD  HaJEE  71,  P.  P.  KUTTIATH    HaJEE... 

I.  L.  Bep.  3  Mad.  169, 1881.     Turner,  C.J., 

and  M.  Ayyar^  J 

17,    Karnavan,    Presumption    as   to 

Authority  of— Onus  Probandi.]  In  the  absence 
of  all  evidence,  there  is  no  presumption  of  law 
that  a  debt  contracted  by  the  karnavan  of  a 
Malabar  tarwad  was  contracted  on  behalf  of  his 
tarwad. 

The  creditor  must  first  show,  if  it  is  disputed, 
that  the  karnavan  had  authority  from  the 
family  as  their  agent  or  manager  to  contract 
debts,  and  that  he  assumed  to  act,  in  the  parti- 
cular instance,  as  such  agent  or  manager. 
When  this  is  shown,  it  lies  on  the  family  to 
show  that,  in  the  particular  instance,  the  kar- 
navan was  not  acting  within  the  scope  of  his 
authority.       Kutti    Mannadiyar   v*    Pavanu 

MuTHAN I.  L.  Bep.  8  Had.  288,  1881. 

Innes  and  Kindersley,  JJ. 

18. Adverse  Possession   by  Member  of 

Tarwad.']  When  a  member  of  a  Malabar  tarwad 
in  possession  of  lands  acquired  by  former 
members  of  his  taverai,  or  branch,  openly  sets 
tip  an  independent  title  to  those  lands,  his  pos- 
session becomes  adverse  to  the  tarwad,  and  li- 
mitation begins  to  run  against  the  tarwad,  from 
that  time.  Kanaka  Paniker  v,  Rvrappa 
PANIKER...I.  L.  Rep.  3  Mad.  212,  1881. 
Turner,  C.J.,  and  Hutchins,  J. 

19.   Mapillas  —  Custom  —  Separate 

Maintenance  —  Marriage,  Increased  Mainte- 
nance on."]  By  the  custom  of  North  Malabar  the 
junior  members  of  a  Mapilla  tarwad  governed  by 
the  Marumakkatayam  law  arc  entitled  to  main- 
tenance from  the  tarwad  when  living  in  the 
houses  of  their  consorts,  and  to  a  higher  rate  of 
maintenance  when  living  with  their  consorts 
than  when  living  as  single  men.  Ciiowakaran 
Orkatari  Bappan  w.  Chowakaran  Cheria 
Orkatari  Makki...!.  L.  Bep.  6  Mad.  269, 
1883.     Turner,  C.J.,  and  Kindersley,  J. 

20. Urallers,   Powers  of  Majority   to 

Bind  Minority,"]  Where  a  question  of  trust- 
management  has  been  fairly  considered  by  all 
the  Urallers  of  a  Malabar  devaswam,  so  that 
each  has  had  an  opportunity  to  let  his  views 
be  known  before  a  decision  is  passed,  the 
opinion  of  the  majority  is  binding  on  the 
minority  if  it  be  arrrived  at  in  the  fair  exercise 
of  the  discretionary   power  committed  to  them. 
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Charavur   Teramath  v.  Urath  Lakshmi.., 

L  L.  Bep.  6  Mad.  270, 1883.     Turner,  C.J., 

and  Kindersley,  J, 

21. Custom-^ Maintenance  of  Families 

of  Male  Members  of  Tarwad.]  In  North  Mala- 
bar the  male  members  of  a  Nayar  tarwad  are  by 
custom  entitled  to  receive  from  the  karnavan 
an  allowance  for  the  maintenance  of  their 
consorts  and  children  while  living  in  the  tarwad 
house.  Varikara  Vadaka  Vittil  Valia 
Parvathi  v.  Varikara  Vadaka  Vittil  Kama. 

RAN  Nayar I.  L.  Bep.  6  Mad.  841, 1883. 

Turner,  C.J.,  and  Kindersley,  J. 

MALICIOUS  FBOSECTJTION. 

1. Discharge  by  Magistrate.]  The  dis- 
charge of  an  accused  person  by  a  Presidency 
Magistrate,  under  $  87  of  the  Presidency  Ma- 
gistrates' Act  IV.  of  1877,  is  such  a  termination 
of  the  prosecution  as  entitles  the  accused  to 
maintain  an  action  for  malicious  prosecution. 
Venu  v.  Coorya  Narayan L   L.  Bep.  6 

Bom.  376,  1881.     Sargent  and  Melvill,  J  J. 

2. Damages — Fees  to  Vakeel  and  Coun- 
sel.] In  a  suit  for  damages  for  malicious  pro- 
secution, the  plaintiff  may  recover  his  costs 
properly  incurred  in  defending  himself  against 
the  criminal  charge,  as  part  of  such  damages. 
Dictum  of  Holloway,  J.,  in  Gajpathi  Rav  v.  Par- 
sing Rav  (6  Mad.  H.  C.  Rep.  89)  explained. 
SuBHA  V.  V1RAPPA...I.  L.  Bep.  5  Mad.  162, 
1882.  Kindersley  and  M.  Ayyar,  JJ. 

3.  —  Damages — Costs  in  Criminal  Court.] 
In  a  suit  for  damages  for  malicious  prosecution 
the  plaintiff  is  entitled  to  recover  the  costs 
necessarily  incurred  by  him  in  defending  him- 
self on  the  criminal  charge.  Bunnomali 
NuNDi  V.  HuRRiDASS  Byragi...I.  L.  Bep.  8 
Cal.  710 ;  11  Cal.  Bep.  264, 1882.    PHnsep 

and  Bflse,  J  J. 

MAMLATDAB,  JTJBISDICTION  OF. 
5f^  Jurisdiction.  45. 

Faki  Ismail  v.  Umabai I.  I«. 

Bep.  7  Bom.  425. 

MANAGEMENT  OF  BELIGIOUS  EN- 
DOWMENT. 

—  Limitation  to  Suit  for. 

See  Limitation.  24c. 

Balwant  «.  PuRUN  Mal.,.L.  R. 
10  I.  A.  90. 
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MANAGEMENT  OF  TEMPLE. 

Sale  of  Right  of — in  Execution  of  Decree. 

See  Endowments.  1. 

Trimbakv.  Narayan...!.  L.  Bep. 
7  Bom.  188. 
MANAGEB    APPOINTED    XJNDEB    § 
243    ACT  Vin.    OF    1859,    CAN- 
NOT  ENHANCE  BENT. 
See  Enhancement  of  Bent.  6. 
Khetter    Mohun    V,    Wells... 
I.  Rep.  8  Cal.  719 ;  11 
CaL  Bep.  13. 
MANAGER  OF  UNDIVIDED  HINDU 
FAMILY. 

Acknowledgment  of  Debt  by. 

See  Limitation.  47- 

ChINNAYAv.  GURUNATHAM...I.  L. 

Bep.  6  Mad.  169. 
Minor  Members  when  Bound  by  Acts  of. 

See  Hindu  Law  —  Undivided  Fa- 
mily.  1. 
DooRGA  Persad  V,  Kesho  Per- 

SAD L.  B.  9  L  A.  27. 

Mortgage    or  Sale    by  —  when   Binding 

on  Family. 

See  the  Cases  under  Hindu  Law- 
Alienation  of  Ancestral 
Property. 

Sale   in  Execution   of  Decree  against  — 

Purchaser's  Rights  under. 
See  the  Cases   under  Hindu  Law  — 
Alienation     of     Ancestral 
Property. 
See  Hindu  Law—Partition.  8. 
See  Hindu    Law  —    Undivided 
Family.  3. 

Suit  by— Alone,  to  Redeem  Mortgage. 

See  Mortgage.  46. 

Can  Savant  p.  Narrayan...I.  L. 
Bep.  7  Bom.  467. 

MANDATORY  INJUNCTION. 

See  Landlord  and  Tenant.  37. 

MOYNA  MiSSER  V.  RUPIKUN...I.  L. 

Bep.  9  Cal.  609. 
MAPILLAS. 

— T—  Custom  among  —  Maintenance —  Separate 
Maintenance. 
See  Malabar  Law.  19. 

Chowakaran   V,    Chowakaran. 
L  L.  Bep.  6  Mad.  269* 


MAPILLAS-c^^n^^;. 

^—  Marriage  Gift  among — Construction  of. 

See  Canarese    Mapilla   Marriage 
Gift.  1. 
Ismail  v.  Abdul.. .L  L.  Bep.  6 
Mad.  819. 
MAPS. 

Thak  Maps. 

See  Evidence.  10. 10a. 

JoYTARA  V.  Mahomed. ..L  L.  Bep. 
8  Cal.  975. 

NOBO    COOMAR    DaSS  V,      GOBIND 

Chunder  Roy.. .9  Cal.  Bep. 
805, 1881. 
MABITIME  UEN. 

See  Ship— Maritime  Lien. 

MuTHAYA      V,      MUTHAYA...I.     L. 

Bep.  5  Mad.  884. 
MABBIAGE. 

See  Alayasantana  Law.  1. 

Koraga   v.  Queen... L  L.  Bep. 

6  Mad.  874. 

^-^  Evidence  of — on  Charge  of  Adultery. 

See  Adultery.  1. 

Empress  V.  Kalu... I.  L.  Bep.  5 

All.  238. 

MABBIAGE    GIFT   AMONG    MAPIL- 
LAS. 

See  Canarese  Mapilla  Marriage 
Gift.l. 
Ismail  v.  Abdul.. .L  L.  Bep.  6 
Mad.  819. 
MABBIAGE-MAHOMEDAN  LAW. 

Mutha  Marriage. 

See  Mahomedan  Law— Marriage.  1. 

LUDDUN   SAHIBA...L     L.    Bop.    8 

Cal.  786. 

Presumption  of. 

See  Mahomedan  Law  —  Marriage. 
2. 

Mahatala  V,  Curreemunissa... 
10  Cal.  Bep.  293. 

MABBIAGE  OF  MINOB. 

Injunction  to  Restrain. 

S;?tf  ActIX.of  1861. 1. 

Kashi  Chunder... I.  L.  Bep.  8 
Cal.  266. 
MABBIED  MAN,  ADOPTION  OF. 
See  Hindu  Law— Adoption.  9. 

VYTHILINGA     V,    VlJAYATHAMMAL. 

I.  L.  Bep.  6  Mad.  43. 
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MABBIED  WOMAN. 

Capacity  to  Contract. 

See  Hindu  Law  ~  Husband  and 

Wife.  1. 3. 

Nahalchand  v.    Bai    Shiva. ..I. 

L.  Bep.  6  Bom.  4  70. 

Narotam  v.  Nanka...!.  L.  Bep. 

6  Bom.  473. 

MABBIED       WOMAN,        ENTICING 
AWAY. 
Sec  Alayasantana  Law.  1. 

KoRAGA  V.  Queen...!.  L.  Bep.  6 
Mad.  874. 

MABBIED  WOMAN,  SUIT 

AGAINST. 

Parties. 

5^^  Parties  to  Suit.  13. 

Stephen  v,  Stephen. ..10   Cal. 
Bep.  536. 

MABBIED      WOMEN'S      FBOPEBTT 
ACT  m.  OP  1874. 

$8. 

See  Parties  to  Suit.  13. 

Stephen   v,  Stephen. ..10     Cal* 
Bep.  536. 

MABSHALLING  ASSETS. 
S^^  Mortgage.  80. 

Indukuri  v.  Yerramili L  L. 

Bep.  5  Mad.  387. 

MASTEB  AND  SEBVANT. 

—  Liability  of  Master  for  Acts  of  Servant 
See  Excise.  7.  8. 8a.  8b. 
And  see  Act  I.  of  1878,  §  9.  1. 

Bhoobun   Chunder 11    CaL 

Bep.  464. 
And  see  Master  and  Servant.  1.  2. 

— ^  Wages,  Lien  for. 

See  Wages.  1. 

Short  v.  Pickering... I.  L.  Bep. 
6  Mad.  188. 

1. Proprietor    and    Driver  of    Public 

Conveyance  —  Bailor  and  Bailee  —  Liability  of 
Master  for  Negligence  of  Servant — Bom,  Act 
VI.  of  1863.]  In  a  suit  against  the  proprietor  of 
a  buggy  holding  a  license  to  keep  and  let  on 
hire  public  conveyances  under  Bombay  Act  VL 
of  1863,  for  damage  done  by  reason  of  the 
negligence  of  the  driver  of  the  buggy,  who  also 


MASTEB  AND  SEBVANT— c^»/<;. 
held  a  license  under  that  Act,  it  appeared  that 
the  arrangement  between  the  defendant  and  the 
driver  was  that  the  driver  should  be  entrusted 
with  the  buggy  and  two  horses  for  the  day  to 
be  used  entirely  at  the  driver's  discretion  for  the 
purpose  of  plying  for  hire ;  that  the  driver  was 
io  pay  Rs.  3  a  day  for  the  use  of  the  buggy  and 
horses,  and  to  keep  all  that  he  made  above  that 
sum  as  his  perquisite  for  his  labour,  and  to  make 
good  any  deficiency  : — 

Held^  that  the  relation  between  the  defendant 
and  the  driver  was  that  of  master  and  servant, 
and  that  the  defendant  was  liable  for  the 
driver's  negligence. 

The  relation  between  the  proprietor  and 
driver  of  a  public  conveyance  established  by 
Bombay  Act  VI.  of  1863,  is  similar  to  that  exist- 
ing in  England  under  the  English  Act.  The 
Bombay  Tramway  Co.  v.  Khairaj  Tejpall... 
I.  L.Bep.  7  Bom.  119, 1883.    Sargent,  C.J., 

and  Mdvill,  J. 

2. Liability  of  Master  for  Criminal  Act 

of  Servant  —  Act  XII,  of  1875,  f  22.]  A  con- 
tractor who  has  engaged  to  discharge  ballast 
from  a  ship  lying  in  the  port  of  Calcutta,  is  not, 
in  the  absence  of  proof  of  abetment  or  conni- 
vance by  him,  liable  to  be  convicted  of  an  offence 
under  $  22  of  the  Indian  Ports  Act  XII.  of  1875, 
because  the  boatmen  engaged  by  him  have 
thrown  such  ballast  into  the  river  within  the 
limits  of  the  port.    Chundi  Churn  Mookbrjke 

f.  The  Empress I.  L.  Bep.   9  CaL  849, 

1888 ;  12    Cal.    Bep.    508.     McDonneU  and 

Tottenham^  J  J. 

MASTEB  OF  SHIP. 

Authority  of— to  Sign  Bilb  of  Lading  for 

Charterer. 
See  Charter-Party.  1. 

Hasonbhoy  v.  Clapham L  L. 

Bep.  7  Bom.  51. 

MATEBIAL      IBBEGULABITT      AT 
EXECUTION.  SALE. 

Omission  to  Affix  Copy  of  Sale   Notifica- 
tion in  Collector's  Office. 
See  Sale  in  Execution  of  Decree.  8. 

Bandy  v.  Madhub L  B.  Bep. 

8  Cal.  932. 

Omission  to   File  Affidavit  of  Search    for 

Incumbrances. 
See  Sale  in  Execution  of  Decree.  S. 
Bandy  v.    Madhub.. .L  L.  Bep. 
8  CaL  932. 
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MATEMAL      IRREGXJLAIIITY 
EXECUTION  SALE— can/rf. 


AT 


Omission  to  Publish  Sale  Proclamation  in 

Village  where  Property  Situate. 
Seg  Sale  in  Execution  of  Decree. 
9b. 

BeEPIN    ChUNDER     V,       PURRESH- 

NATH...1  L-Bsp.  9Cal.  98. 

Omission  to  Publish  Proclamation  30  Days 

Before  Sale. 
See  Sale  in  Execution   of  Decree. 
9c. 
Abdul  ^.  Doolal...11  Cal.  Bep. 
303. 

Omission  to  Specify  Amount  of  Govern- 
ment Revenue  in  Sale  Proclamation. 
SeeSaJe  in  Execution  of  Decree. 
9.9a. 

MoHABiR  ^.  Olpherts 9  Cal- 

Rep.  134. 

Olpherts  v.  Mahabir L.  B. 

10  I.  A  25. 

Sale  Before  30  Days  after  Fixing    Procla- 

mation. 

See  Execution  of  Decree.  22. 

Rahchandar  i>.  Kamta I.  L. 

Hep.  4  All.  300. 

M ATTAK  SERVICE  INAIC. 

Suit  for  Lands  of. 

See  Pensions  Act  XXTTT.  OF  1871. 
2. 

Kolanoai  v.  Sankara I.  L 

Rep.  6  Mad.  302. 
MAXIMS. 

'         Cerium  est  quod  Cerium  reddi  potest. 
See  Construction  of  Dead.  1. 

Kanhia  Lal  9.  Muhammad. ...I. 
L.  Rep.  5  All.  11. 

In  pari  delicto  potior  est  Conditio  defenden- 

tis. 
See  Contract.  7. 

Tama  RASH  erri    v»  Maranat.I. 
L.  Rep.  3  Mad.  215. 

—  Nemo  debet  esse  judex  in  propri*\  causOi,. 

See  Contract.  4. 

Secretary    of     State   v»  Ara. 
THOON...L  L.  Rep.  5  Mad. 
173. 
53 


MAXIMS— fo«/i. 

Opiimus  legis  interpreiatis  consuetudo. 

See  Construction  of  Statute.  3. 

Prokash  u  Tarachand I.  L, 

Rep.  9  Cal.  82. 

MEASUREMENT  CHITTAa 

See  Evidence.  10b. 

Ram  Chunder«>.  Bunseedhur... 
I.  Ii.  Rep.  9  Cal.  741- 

MEASUREMENT  PAPERS. 

Sec  Evidence.  35. 

DiNOBUNDHU    V.  NiSTARINI 12 

Cal.  Rep.  50. 
MEDICAL  WITNESa 

Deposition  of — Before  Magistrate— Admis- 
sible in   Sessions  Court  though  Witness 
present. 
See  Evidence.  17a. 

Jhubboq  Mahton I.  L.  Re*^, 

.     8  Cal.  739, 
MEDICAL  WORKS. 

See  Evidence.  36. 

Hatim 12  Cal.  Rep.  86. 

MEMON,  CUTCHI. 

Probate  of  Will  of. 

Sec  Probate.  1. 

Haji  Ismail. ..I.  L.  Rep.  6  Bom. 
452. 
MERGER. 

See  Dekkhan   Agriculturists'  Re- 
Uef  Act  XVn.  of  1879,  §  13. 1. 

Tatva  v.  Bapu I.  L.  Rep.  7 

Bom.  330. 

Joint  Contractors,  Judgment  against  One  of 

Several. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  13. 16. 

GuRuSAMi  V.    Samurti I.    L. 

Rep.  5  Mad.  73. 

ChoCKALINGA      V,       SUBBARAYA... 

I.  L.  Rep.  5  Mad.  133. 

Joint    Judgment- Debtor    Succeeding    to 

Judgment-Creditor. 
See  Execution  of  Decree.  28. 

Banaksi  w.    Maharani I.  L. 

Rep.  5  AIL  27. 

Mortgage  —  Purchase  of    Equity   of   Re- 

demption by  Mortgagee, 
See  Mortgage.  5.  6.  7.  8  8a.  18. 83. 
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T^ERGlSR—contd. 

of  Tort  in  Felony. 

See  Bight  to  8ue.  13. 


Abdul   v.    Muhammad I.  L. 

Bep.  4  Mad.  410. 


MEBGEB       OP      OCCUPANCY 
PBOPBIETABY  BIGHTS. 


AND 


See  Bight  of  Occupancy.  5. 

Lal  Bahadur  v.  Solano. .12  Cal. 
Bep.  559. 

MEBITS,  EBBOB  NOT  APPECTINO. 

See  Onus  Proband!  5. 

Makund  9.  Bahori  .,I.  li.  Bep. 
8  All.  824. 

See  Procedure— Civil.  11. 13. 

Kalian  v.  Gur  Dayal I.  L. 

Bep.  4  AIL  163. 

Param  9.  Achal...!.  L.  Bep.  4 

AIL  289. 

Insufficiently  Stamped  or  Unstamped  Do- 
cument, Admission  of. 
See  Appeal— Civil.  10. 

Ramasami  v.  Ramasami L  L. 

Bep.  4  Mad.  220. 
See  Contract.  8. 

Venkata  v.  Vknkataramaya...!. 
L.  Bep.  4  Mad.  187. 

Misjoinder  of  Defendants. 

See  Executor  de  Son  Tort.  1. 

Magaluri  V,  Narayana I.  L. 

Bep.  8  Mad.  859. 

MESNE  PBOFITS. 

See  Hindu  Law  —  Undivided  Fa- 
mily. 3. 
KoTTA     Ramasami   v.     Bangari 

Sheshama I.  li.  Bep.  8 

Mad.  145. 

— —  Amount  Claimed  in  Plaint. 

See  Mesne  Profits.  5.  6. 
Apportionment  of. 

See  Mesne  Profits.  3. 

—  Decree  for— Execution — Limitation. 
See  Execution  of  Decree.  89. 

Baroda  Sundari  v.  Ferguson  .. 
11  Cal.  Bep.  17. 


MESNE  PBOFITS— r£7«/rf. 

Decree  "  for  Possession  and  *'  —  Construc- 
tion. 

See  Mesne  Profi'is.  4. 
Interest  on. 

See  Mesne  Profits.  7. 

-—  Interest   on  — ^Not   Awarded   by     Decree 

cannot  be  given  in  Execution. 

See  Limitation.  35. 

Kishen  v.. Collector  of  Alla- 

HABAD...L  L.  Bep.  4  All. 

137. 
5^^  Mesne  Profits.  1. 

—  Limitation  for  Execution  of  Decree  for. 

See  Limitation.  32. 

Hem  Chunder  v,  Brojc.L    L. 
Bep.  8  Cal.  89. 

—  Ontis  Probandi  of  Amount  of. 

5^^  Mesne  Profits.  3.  7. 

-» Right  to  Sue  for — Sale  of,  in  Execution. 

See  Sale  in  Execution  of  Decree. 
25. 
Shyam  Chandv.  Land  Mortgage 

Bank L  L.  Bep.  9  Cal. 

095. 
— -—  Suit  for — Subsequent  Suit  for*Land. 

See  Splitting  Cause  of  Action.  11. 
Monohur  v.  G0UR1...L  L.  Bep. 
9  CaL  283. 

1. Interest  on — Not  Awarded  by  Decree 

— Court  Executing  Decree  cannot  Give.']  In  a 
suit  for  possession  of  certain  lands  together 
with  mesne  profits,  the  High  Court,  on  appeal, 
gave  the  plaintiff  a  decree  for  possession  and 
mesne  profits,  as  claimed  in  the  plaint,  and 
directed  that  mesne  profits  were  to  be  recovered 
with  interest  from  the  date  of  ascertainment. 
In  execution  it  was  referred  to  an  Ameen  to  as- 
certain the  amount  of  mesne  profits,  and  he 
having  ascertained  what  was  the  rent  which 
might  have  been  obtained  from  the  estate,  treat- 
ed that  as  the  mesne  profits  of  the  estate,  but 
added  no  interest  year  by  year  on  the  amount. 
The  lower  Court  made  an  order  in  execution  for 
the  amount  so  ascertained  by  the  Ameen,  but 
the  High  Court,  on  appeal,  awarded  the  plaintiff 
interest  on  the  rental  year  by  year  : — 

Held^  that  the  High  Court,  which  by  its  decree 
was  merely  executing  the  original  decree  of  the 
High  Court  by  giving  that  interest,  added  to 
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MESNE  VROFlTS—contd. 

and  altered  that  original  decree  (which  only 
awarded  interest  on  the  mesne  profits  from  the 
date  of  their  ascertainment)  which  it  had  no 
power  to  do. 

A  Court  executing  a  decree  cannot  vary  or 
add  to  it  by  awarding  any  thing  beyond  what 
was  originally  decreed. 

Mesne  profits  and  the  interest  thereon  are  two 
distinct  things.  The  former  include  the  amount 
which  might  have  been  received  from  the  land,  de- 
ducting collection  charges.  The  loss  of  interest 
year  by  year  upon  those  profits  is  merely 
damages  sustained  by  the  plaintiff  in  conse- 
quence of  his  having  been  prevented  from  re- 
ceiving the  profits  as  they  became  due.  Protap 
Chunder  Borooah  v.  Ranee  Surno  Moyee  (14 
W.  R.  151)  distinguished.  Hurro  Doorga 
Chowdhrani  v.  Maharani  Surut  Soondari 
DEBI...L.  B.  9  I.  A.  \y  1881 ;  I.  L.  Rep.  8 

Cal.  832. 
S.  C.  under  Costs.  1. 

2.  — —  Partition  —  Limitation,']  In  a  suit 
for  partition  by  three  out  of  six  sons  of  a  de- 
ceased zemindar  against  the  eldest  son  (two 
brothers  being  parties  defendants)  who 
wrongly  contended  that  the  zemindaii  was  im- 
partible:— 

Held,  that  the  plaintiffs  should  recover  their 
moiety  of  the  zemindari  together  with  mesne 
profits  accruing  thereon  during  the  period  of 
their  dispossession  thereof,  such  period  not  to 
exceed  three  years  next  before  the  commence- 
ment of  the  suit,  and  the  amount  of  such  mesne 
profits  to  be  subject  to  an  allowance  as  to  all  or 
any  portion  thereof  as  might  be  proved  by  the 
defendants  to  have  been  duly  applied  for  the 
benefit  of  tne  joint  family.  Rajah  Venkata 
Kannakama  Row  v.  Rajah  Rajagopala  Appa 
Row  Bahadur.X.  B.  9  I.  A.  125;  I.  L. 
Bep.  5  Mad.  286, 1882. 

8. Onus  Probandi — Right  to  Begin — 

Practice — JointTort-Feasors^  Contribution  —Ap- 
portionment.'] It  cannot  be  laid  down  as  a  ge- 
neral rule  controlling  the  provisions  of  $  179  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  that, 
in  suits  for  mesne  profits  against  persons  in 
possession  of  lands  to  which  they  are  found  to 
have  no  title,  the  burden  of  proving  what  profits 
haf^  been  realized  from  the  lands  lies  on  the 
defendants  and  not  on  the  plaintiff. 


MESNE  PBOPIT8-fo»/rf. 

Where  distinct  portions  of  newly-formed  chur 
lands  are  taken  possession  of  by  neighbouring 
owners  in  the  bon^  fide  but  mistaken  belief  that 
the  portions  which  they  have  severally  occupied 
belong  of  right  to  their  respective  estates,  the 
reason  for  treating  them  as  joint  tort-feasors  and 
for  applying  the  rule  of  contribution  or  appor- 
tionment between  joint  tort-feasors  is  wanting ; 
and  it  is  in  such  cases  fair  and  equitable  that 
the  defendants  should  be  severally  made  liable 
for  mesne  profits  in  respect  of  the  parcels  occu- 
pied by  them  respectively,  and  it  is  open  to  the 
Civil  Courts  in  India,  in  a  suit  against  such 
persons  for  mesne  profits,  to  apportion  the 
damages  in  respect  of  the  defendants  severally. 

It  would  be  otherwise  in  respect  of  any  particu- 
lar portion  of  such  land  taken  possession  of  by 
the  defendants  jointly.     Krishna  Mohun  Bas- 
SAK  V.  KuNjo  Behari   Basak  ..  9  Cal.  Bep.  1, 
1881.  McDonnell  and  Field,  JJ. 

4.  —  Decree  for  **  Possession  with  Mesne 
Profits  " — Construction,]  Where  a  decree  is  for 
*'  possession  with  wasilat"  the  reasonable  con- 
struction is  that  wasilat  is  given  thereby  up  to 
the  date  of  the  delivery  of  possession,  and  not 
merely  up  to  the  date  of  the  suit,  notwithstand- 
ing that  in  the  schedule  to  the  plaint  wasilat  is, 
for  the  purpose  of  the  valuation  of  the  suit, 
estimated  according  to  the  amount  then  due. 
Fakharuddin  Mahomed  Ahsan  Chowdhry  v. 
Official  Trustee  of  Bengal.. . L.  B.  8  I.  A. 
197, 1881  ;  I.  L.  Bep.  8  CaL  178 ;  10  Cal. 

Bep.  176. 

S.  C.  under  Limitation.  76. 

5.  Amount   Claimed —  Execution   of 

Decree — Estoppel*]  Where  in  a  suit  for  posses^ 
sion  of  land  and  a  certain  sum  for  mesne 
profits  at  a  rate  stated  in  the  plaint,  the  decree 
directs  the  amount  of  mesne  profits  to  be  ascer- 
tained  in  execution,  the  plaintiff  is  not,  in  the 
execution  proceeding,  estopped  from  proving 
that  he  is  entitled  to  a  larger  sum  as  mesne 
profits  than  that  claimed  in  the  plaint.  If  it 
should  appear  that,  in  making  his  original 
claim  for  mesne  profits,  a  plaintiff  has  special 
means  of  knowledge  for  determining  the  amount 
due,  the  judgment-debtor  can  fairly  use  as  evi- 
dence against  him  his  own  statements  embo- 
died in  his  plaint.  Baboojan  Jha  v.  Byjnath 
DvLtt  Jha  (I.  L.  R.  6  Cal.  472  ;  7  Cal.  Rep.  539) 
explained.     Gauri  Prosad  Koondoo  ».  Reilly. 
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LL.Bep.  9Cal.  112;  12  Cal.    Rep.  41 
1882.     Pnnsep  and  a  K  mealy,  J  J. 

6. Amount  Claimed  in  Plaint — Larger 

Amount  found  Due  —  Execution  of  Decree  — 
Duty  of  Court  Executing  Decree  —  Adding  to  or 
Varying  DecreeJ]  Where  in  a  suit  to  recover 
possession  of  land  and  for  mesne  profits,  the 
plaint  claims  a  certain  sum  as  approximately  the 
amount  of  the  mesne  profits  to  which  the  plaintiff 
is  entitled,  and  the  decree  leaves  the  amount  of 
the  mesne  profits  to  be  settled  in  execution} 
without  referring  to  the  amount  specified  in  the 
plaint  or  in  any  way  limiting  the  plaintiff's 
claim,  he  will  not,  in  the  execution  proceedings, 
be  limited  by  the  amount  of  mesne  profits  stated 
in  his  plaint;  but  if  more  is  found  due  to  him, 
be  will  be  entitled  to  take  out  execution  for 
such  excess  on  paying  necessary  further  Court 
fees.  Boboojan  Jha  v.  Byjnath  Dutt  Jka  (I.  L. 
R.  6  Cal.  474  ;  ^  Cal.  Rep.  539)  distinguished. 
The  Court  executing  a  decree  cannot  look 
behind  the  decree  when  that  decree  does  not 
limit  the  amount  of  mesne  profits  to  be  awarded. 
Jadoomoney  Dabee  Vy  Hafez  Mahomed  Ali 
KHAN...L  L.  Rep.  8  Cal.  295, 1881.    Morris 

and  Prinsepy  JJ 

7.  Interest  on  — Prior  and  Subsequent 

to  Institution  of  Suit  —  Onus  Probandi  —  Pre 
sumptionJ]  Interest  on  sums  allowed  as  mesne 
profits,  calculated  from  the  close  of  the  years  in 
respect  of  which  such  sums  have  been  allowed 
respectively  up  to  the  date  of  the  institution  of 
the  suit  in  which  they  were  decreed,  can  be 
recovered  as  damages  if  claimed  in  the  plaint. 
Protap  Chunder  Borooah  v.  Ranee  Surnomoyee 
(14  W.  R.  151)  followed. 

The  term  mesne  profits  does  not  include  inter- 
est year  by  year.  Hurro  Durga  Chowdhrain  v. 
Surrut  Sundari  Debi  (L.  R.  9  I.  A.  I ;  I.  L.  R  8 
Cal.  332)  followed. 

In  a  suit  for  mesne  profits,  the  onus  of  prov- 
ing the  amount  of  rent  realized  by  persons  in 
possession  of  an  estate  as  wrong-doers,  lies  on 
them. 

Where  the  judgment-debtors  in  such  a  suit 
produced  account  books  which  the  Judge  dis- 
believed as  being  false  and  fabricated,  and  the 
Judge  took  the  highest  amount  of  the  annual 
income  for  a  single  year  as  shown  in  the  ac- 
counts, and  on  that  calculation  allowed  mesne 
profits  for  the  whole  of  the   rest  of  the  term 


MESNE  FROFITB— r0if/<i. 

during  which  the  defendants  had  been  in  wrong- 
ful possession,  the  High  Court  on  appeal  said  : 
**  We  cannot  say  that  the  Judge  was  in  error  in 
the  present  case  in  adopting  the  stheet  for  a 
single  year  as  the  basis  of  his  calculation,  and 
refusing  to  accept  the  stheet  shown  in  the  same 
accounts  for  the  other  years.  A  reasonably 
strong  presumption  may  be  made  against  a 
person  who  having  been  in  posssession  of  pro- 
perty, and  being  therefore  presumably  able  to 
produce  the  accounts  of  the  collections  made 
by  him,  has  produced  accounts  wilfully  falsified 
for  the  purpose  of  misleading  tTie  Court." 

When  the  ordinarily  realizable  rents  are  shown 
to  amount  to  a  certain  sum,  and  the  defendant 
wishes  to  escape  liability  in  respect  of  any  part, 
it  is  for  him  to  show  that  as  a  matter  of  fact  and 
for  causes  over  which  he  had  no  control  he  has 
not  realized  such  portion.  Brojendro  Coomar 
Row.  Madhub  Chunder  Ghose...I.  L.Rep.  8 
Cal.  843,  1882.     McDonnell  and  Field,  JJ- 

MINOR. 

Age  of  Majority  —  Guardian  or  Manager 

Appointed  under  Act  XL.  of  1858. 
See  Age  of  Majority.  2.  3. 

Ramphul  v.  Deg  Narain...L  I*. 
Rep.  8  Cal.  517. 

ChUNNEB  MUL  V.  BrOJO  NATH...I. 

L.  Rep.  8  CaL  967. 

Age  of  Majority — Hindu  Law. 

See  Age  of  Majority.  1. 

Shiddeshvar    9*    Ramchandra- 

RAv I.  L.  Rep.  6  Boin« 

463. 

Alienation  by  Guardian  without  Sanction 

of  Court — Mortgage — Decree. 
See  Alienation  by  Guardian.  3. 
BucHRAj  V.  Ran  Kishen...11  CaL 
Rep.  345. 

Alienation  by  Guardian  without  Sanction 

of  Court — Ratification. 
See  Alienation  by  Onardian.  1. 
Manji  v.  Tara...I.  L.  Rep.  3 
AIL  862. 

Assignment   by  —  Limitation   to  Suit    by 

Assignee. 
Sec  Limitation.  118. 

Rudra  v.  Nobo  Kishore...!.  Z», 
Rep.  8  CaL  663. 
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Bond  Executed  on  Behalf  of — Registration. 

See  Registration.  34. 

Shankak  Das  •zr.   Jagraj...!.  L. 
Rep.  6  All.  699. 

—  Certificate  of  Administration  of  Estate  of. 

See  the    Cases    under  Certificate  of 
Adminstration. 

Certificate  of  Administration  to  Estate  of 

— Member  of  Undivided  Hindu  Family. 
See  Age  of  Majority.  2. 

Ramphul  v.  Deg  Narain...!.  L. 

Rep.  8  Cal.  617. 

See  Certificate  of  AdminBtratiozi. 

1.  3. 

Babaji  v.  Sheshgiri  ...I.  L.  Rep. 

6  Bom.  693. 

Deoram  v.  Parusman...12   Cal. 

Rep.  64(5. 

See  Hindu  Law— Undivided  Fa- 

mily.  1. 

DooRGAi;.  Keshc.L.  R.  9  I.  A. 

27;  I.  L.  Rep.  seal.  666. 

Certificate  of  Heirship  Cannot  be  Granted 

to— Bom.  Reg.  VIII.  of  1827. 
See  Certificate  of  Heirship.  1. 

Bai  Baiba  v.  Bai  Daguba L 

L.  Rep.  6  Bom.  728. 

Compromise  by  Guardian  ad  litem. 

See  Compromise.  1.  la. 

i^JAGOPAL    V.     MUTTUPALEM.-.I, 

L.  Rep.  3  Mad.  103. 

Sharat     Ch  under     v.    Kartik 

CHUNDER...I.  L.  Rep.  9  CaL 

810. 

■  Costs  against  Guardian  of — Defendant. 

See  Coats.  3. 

Nakasimha    V,     Lakshmipati... 
I.  L.  Rep.  3  Mad.  263. 

■  Custody  of. 

See  Act  IX.  of  1861.  1. 

Kashi  Chunder...!.  L.  Rep.  8 
Cal.  k,W. 
See  Custody  of  Infant. 
See  Kidnapping.  1.  2. 

Prankrishna I.  L.  Rep.  8 

Cal.  969. 

Empress  v.    Pemantle I.   L. 

Rep  8  Cal.  971. 


VXSlQ'BL-contd, 

Dedication  by— to   Charitable  Purposes- 
Ratification — Revocation. 
See  Mahomedan  Law— Wakf.  1. 
Fatmabibi  v.  Advocate  General 
OF  Bombay. I.  L.  Rep.  6 

Bom.  42. 

Disability-*-Limitation. 

See  Limitation.  66.  66a.  67. 89. 

Gift  to — Mahomedan  Law. 

See  Mahomedan  Law—Gift.  1. 

MOHINUDIN  r.    MANCHERSHAH...L 

L.  Rep.  6  Bom.  660. 

Guardian,  Appointment  of. 

See  Quardian>  Appointment  of. 
-  Guardian,  Alienation  by. 

See  the  Cases   under  Alienation  by 
Gnardian. 

Guardian    of — Order    Appointing — Omis- 
sion of  Guardian  to  take  out  Certificate. 
See  Age  of  Majority.  2. 

Chunee  MuLij.  Brojo  Nath...L 
L.  Rep.  8  Cal.  967. 

Guardian,  Sale  by. 

See  Mahomedan  Law  —  Sale  by 
Guardian. 

Insolvency — Adjudication. 

See  Insolvency.  6. 

HANSRAJ...L    L.  Rep.  7  Bom. 
411. 

Joint  Creditor — Limitation. 

See  Limitation.  67. 

SuRjA    V.    Khawahish L  L. 

Rep.  4  All.  612. 

Limitation  to  Suit  against  —  Presentation 

of  Plaint — Appointment  of  Guardian. 
See  Limitation.  68. 

Khem  Khan  v.  Har  Dayal I. 

L.  Rep.  4  All.  87. 

Marriage  of — Injunction  to  Restrain. 

5<ff  Act  IX.  of  1861.1. 

Kashi  Chunder I.  L.  Rep. 

8  CaL  266. 

—   Member  of   Undivided   Hindu  Family  — 
Certificate  of  Administration. 
5^f  Age  of  Majority.  2. 

Ramphul  v.  Deg   Narain...!.  L. 
Rep.  8  CaL  617. 
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MINOR— fo«/^. 

See  Certificate  of  Administration. 
1.3. 
Babaji  v.  Sheshgiri..!.  L.  Bap. 
6  Bom.  693. 

Deoram  0.  Parusman 12  Cal. 

Bep.  546. 
See  Hindu  Law  —  Undivided  Fa- 
mily. 1. 
DoRGA  Persad  V,  Kesho  Persad. 
L.    B.  9  1.  A.  27;  I.  L. 
Bep.  8  Cal.  666. 

— ^  Member  of  Undivided  Hindu  Family,  Ma- 
nager's Acts  when  Binding  on. 
See  Hindu  Law- Undivided  Fa- 
mily. 1. 
DooRQA  Persad  v.  Kesho  Persad. 
L.  B.9  L  A.  2^(7;  L  L. 
Bep.  8  CaL  656. 
— ^ —  Parties  to  Suit  against. 

See  Hindu  Law— Undivided  Fa- 
mily. 1. 
DooRGA  Persad  v.  Kesho  Persad. 
L.  B.  9  L  A.  27;   I.  L. 
Bep.  8  Cal.  656. 
— —  Partition,  Suit  for. 

See  Hindu  Law— Partition.  7. 
'    Damoodur  V,  Senabutty...!.  L* 
Bep.  8  Cal.  637. 
— ^  Ratification  by. 

See  Mahomedan  Law— Wakf.  1. 
Fatmabibi  v.  Advocate  General 
OF  Bombay...  L  L.  Bep.  6 
Bom.  42. 

—  Ratification  by — of  Alienation  by  Guardian 

without  Sanction  of  Court. 
See  Alienation  by  Guardian.  1. 
Manji  V,  TARA...I.  L.  Bep.  3 
All.  85.^. 

—  Suit  Against. 

See  Procedure— Civil.  10a. 

JANKi  9.  DHARAM...L  L.  Bep.  4 
AU.  177. 

Suit  on  Behalf  of— Form  of  Plaint. 

Bee  Practice— CiviL  16. 

Shonai  9.    MoNORAM...  11  Cal. 
Bep.  15. 

—  Suit  By — ^Appeal  Against  and  by  Guardian 

Alone. 
See  Practice— Civil.  15. 

Bhobotarini  V'  Sree  Ram. ..I.  L 
Bep.  9  Cal.  629. 


MINOB— co«/rf. 

—  Suit  oft  Behalf  of—  Procedure. 

See  Mahomedan  Laix>— Wakf.  4. 
LucHMiPUT  V.  AMIR...L  L.  Bep* 
9  CaL  176. 

Suit  By,  or  on  Behalf  of — Procedure. 

See  Procedure- Civil.  8.  9. 10. 

PUYIKUTH    V.     KAIRHIRAPOK1L...L 

L.  Bep.  3  Mad.  248. 

PiRTHi  V.  SoBHAN  ..L  L.  Bep.  4 

All.  1. 

Kedar  Nath  v.  Debi  Din. ..I.  L. 

Bep.  4  AU.  165. 

MIBASEDAB. 

—  Abandonment  by. 

See  Abandonment  by  Miraaidar.  1. 
SuBBARAVA  V.  Sub-Collector  of 

Chingleput L  L.  Bep.  6 

Mad.  303. 

— *  Ejectment  of— by  Inamdar. 
See  Inamdar.  1.  2. 

Narayan  o.  KASHt...L  L.  Bep. 

6  Bom.  67. 

Pandurang  v.   Yednbshwar...L 

L.  Bep.  6  Bom.  70. 

MISCHIEF. 

1. Penal  Code,  f  426 — Immoral  Con- 
tract, Document  Evidencing-.']  Where  the 
accused  was  convicted  of  mischief  for  destroying 
two  documents  forming  an  immoral  agreement 
whereby  the  complainant  allowed  his  wife  to 
live  in  adultery  with  the  accused,  and  she,  in 
consideration  thereof,  agreed  to  forego  her 
claim  to  maintenance,  the  High  Court  refused 
to  set  aside  the  conviction,  saying  that  though 
the  parties  being  Hindus,  and  the  marriage  be- 
tween them  was  therefore  not  liable  to  be 
cancelled  by  mutual  agreement,  the  documents 
were  of  no  value  for  the  purpose  which  they 
were  intended  to  carry  out,  yet  it  did  not  follow 
that  they  were  of  no  use  for  any  purpose  what- 
ever, inasmuch  as  they  might  be  used  as  evidence 
of  adultery  on  the  wife's  part  and  the  cessa- 
tion of  her  husband's  liability  to  maintain  her. 
Queen  v.  Kyapuri...!.  L.  Bep.  6  Mad.  401, 
1882.     Kernan  and  M.  Ayyar,  JJ. 

2. Penal  Code,  f  42$— Straying  CattU.'\ 

In  order  to  constitute  the  offence  of  mischief  it 
is  not  sufficient  to  show  that  the  accused  was 
guilty  of  negligence  in  allowing  his  cattle,  which 
have  caused  damage,  to  stray.     The  prosecution 


Digitized  by 


Google 


(    829    ) 


DIGEST  OF  CASES. 


(    830    ) 


JSHSCHTEP'-contd. 

is  bound  to  show  that  there  was  an  intention  to 
cause  wrongful  loss  or  damage.  Empress  ». 
Bai  BAYA...I.  L.  Bep.  7  Bom.  126,  1882. 

Melvill  and  Pinkey,  JJ. 

MISCONBXJCT  OF  ABBITBATOBS. 

Agreement  Not  to  Impeach  Award. 

See  Arbitration.  11. 

BuRLA  V.  Kalapalli...!.  L.  Bep. 
6  Mad.  386. 

—  Refusal  to  Examine  Witnesses. 

See  Arbitration.  14. 

RUGHOBUR      V,     MAINA...12    Cal. 

Bep.  564. 

Setting  Aside  Award — Revision. 

See  Civil  Procedure  Code,  Act  Z. 
of  1877,  §  622.  4. 

Chattar  v.  Lekhraj I.  L. 

Bep.  5  All.  293. 

MISDIBECTION. 

See  Procedure — Criminal.  30.  38. 

Jhubboo  Mahton I.  L.  Bep. 

8  Cal.  739. 
JuGUT  M0HIN1...IO  CaL  Bep.  4. 

MISJOINDEBOF  CAUSES  OF  ACTION. 
See  Practice— Civil.  2.  3.  11.  24. 

AsHABAi   V.  Haji  Tyeb I.  L. 

Bep.  6  Bom.  390. 

Chidambara  V,   Ramasami I. 

L.  Bep.  6  Mad.  161. 

Kalian  v.  Gur  Dayal I.  L. 

Bep.  4  AU.  163. 

HiRA    LaL  V,  PR0SUNN0...12Cal. 

Bep.  556. 
See  Bight  to  Sue.  12a. 

Lakshmananv.  Karuppan...!.  L. 
Bep.  6  Mad.  273. 

1. Practice— Act  X,  of  1877,  H  28,45.] 

A,j  the  tenant  of  certain  lands,  sold  his  interest 
to  the  plaintiff  on  the'  12th  November  1877, 
when  the  land  was  in  the  actual  possession  of 
B.,  the  sub-tenant  of  i4.,  against  whom  however 
A.  had  obtained  an  order  for  ejectment  in  June 
1877.  On  the  35th  March,  1878,  A.  again  ap- 
plied to  eject  B.^  and  pending  this  matter  the 
plaintiff  endeavoured  to  obtain  possession  of  the 
land,  but  was  obstructed  by  B.,  against  whom 
be  instituted  a  charge  of  criminal  trespass. 
While  this  charge  was  pending,  A.y  on  the  14th 
September,  187R,  obtained  a  second  order  for 


MISJOINDEB  OF  CAUSES  OF  ACTION 

— contd, 

B*3  ejectment,  and  obtained  possession  of  the 
land,  and  the  crop  sown  by  i9.,  which  crop  he 
sold  to  C.  on  the  22nd  September,  1878. 

The  plaintiff's  charge  of  criminal  trespass 
against  B.  was  dismissed  in  the  same  month, 
and  A,  subsequently  let  the  land  to  D, 

The  plaintiff,  alleging  that  three  causes  of 
action  had  accrued  to  him— vi«.,  (i)  on  the  12th 
November,  1877,  the  date  of  the  sale  to  him ;  (2) 
on  the  30th  March,  1878,  the  date  of  A's  second 
application  to  eject  B. ;  and  (3)  on  the  22nd  Sep- 
tember, 1878,  when  A.  took  possession  of  the 
lands — sued  A.^  B.,  C,  and  D,,  claiming  (1)  pos-  ' 
session  of  the  land  against  them  all ;  (2)  mesne 
profits  by  way  of  damages  for  the  year  1877-78 
against  A.  and  B,,  similar  mesne  profits  for 
1878-79  against  A.  and  C,  and  for  1879-80  against 
A,  and  D.  :— 

Heid  (Mahmood,  J.,  dissenting),  that  the 
Court  of  first  instance  had  rightly  rejected  the 
plaint,  which  was  open  to  objection,  not  for 
misjoinder  of  defendants,  but  because  different 
causes  of  action  against  different  defendants 
separately  were  joined,  for  which  procedure 
no  sanction  was  to  be  found  in  Act  X.  of  1877. 

Narsingh  Das  17.   Manual  Dubev. L  L. 

Bep.  5  AIL  163, 1882.    F.  B. 

2. Act  X.  of   1877,    f   45.]     A   suit 

against  a  Hindu  widow  and  several  alienees 
claiming  under  several  alienations  by  her,  for  a 
declaration  that  such  alienations  were  void,  and 
for  an  injunction  to  restrain  the  widow  from 
making  similar  unlawful  alienations  in  future, 
cannot  be  maintained,  inasmuch  as  it  includes 
several  distinct  causes  of  action,  which,  under 
$  45  of  Act  X.  of  1877,  cannot  be  included  in  the 
same  suit.     Kachar   Bhoj   Vaija  v.  Bai   Ra- 

THORE I.  L.  Bep.  7  Bom.  280,1883, 

Sargent,  CJ.,  and  Kembali,  J, 

8.  Act  X.  of  1877,  S  h  26,  ^S—Mtsjoift' 

der  of  Plaintiffs— Return  of  Plaint  in  Appeal  for 
Amendment — Procedure^]  Section  45  of  Act  X. 
of  1877  permits  of  the  joinder  in  the  same  suit 
of  several  causes  of  action  in  which  several 
plaintiffs  are  jointly  interested  against  the  same 
defendant,  but  then  each  plaintiff  must  jointly 
interested  with  the  other  in  the  several  causes  of 
«f^j<w,— not  necessarily  equally  interested,  but 
jointly  interested  as  to  the  subject-matter  of  the 
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suit  which  the  causes  of  action  have  in  contem- 
plation. 

Looking  to  the  language  of  f  ^  26  and  45,  the 
Code  does  not  authorize  the  joinder  of  plaintiffs 
in  a  suit  in  respect  of  disinct  causes  of  action,  in 
whioh  they  are  not  jointly  interested,  and  their 
interests  are  not  merely  conflicting  but  antagon- 
istic. 

The  words  **  in  the  alternative  "  in  5  26  apply 
to  cases  in  which  there  is  a  doubt  as  to  who  is 
the  person  entitled  to  sue  on  the  cause  of 
action. 

When  causes  of  action  are  misjoined,  and  the 
Court  of  first  instance  enters  on  the  merits  on  the 
erroneous  ground  that  there  is  no  misjoinder, 
the  Appellate  Court  should  dispose  of  the  suit 
in  the  way  in  which  the  lower  Court  ought  to 
have  disposed  of  it,  if  it  had  held,  as  it  ought  to 
have  held,  that  there  was  a  misjoinder,  i.e.,  by 
returning  the  plaint  for  amendment. 

Where,  therefore,  one  of  two  widows  of  a  de- 
ceased Hindu*  and  her  adopted  son,  sued  as  co- 
plaintiffs,  claiming  in  the  alternative,  either  to 
recover  the  whole  family  estate  for  the  latter  if 
the  adoption  was  valid,  or,  if  the  adoption  was 
invalid,  one-half  of  the  estate  for  the  former  :  — 

//r/rf,  that  the  suit  was  bad  for  misjoinder, 
and  the  plaint  was  returned  for  amendment. 
Farzand  Alt  v.  Yusuf  Ali  (I.  L.  R  2  All.  669) 
dissented  from.  LjNGAMMALr.CniNNA  Venkat- 
AMMAL...L  I<.  Rep.  6 Mad.  239,1882.  Innes 
and  il/.  Ayyaty  JJ. 

MIBJOINDEB  OF  DEFENDANTS. 

See  Executor  de  Son  Tort.  1. 

Maguluri  V,   Naravana...!.   L. 
Bep.  8  Mad.  359. 
See  Procedure— Civil.  11.  24. 

Kalian    v,  Gur  Daval...  I.  L. 

Bep.  4  All.  163. 

HiRA  Lalv.  Prosunno...12  Cal. 

Bep.  836. 

MIBJOINDEB  OF  PABTIES. 

See  Creditor's  Trust  Deed.  2. 

AjuDiA  V.  ANANT...t..I.*L.  Bop.  8 
All.  799. 

MISJOINDEB  OF  PLAINTIFFS. 
See  Amendment  of  Plaint.  I. 

NussERVHANji  V.  Gordon I.  L. 

Bep.  6  Bom.  266. 


MISJOINDEB  OF  Pl-AINTIFS~f^«/^. 

5^  Misjoinder  of  Causes   of  Ac- 
tion. 8. 

LiNGAMMAL    V.    ChINNA     VeNKA- 

TAMMAL...I.  L.  Bep.  6  Mad. 
239. 
See  Bes  Judicata.  25. 

Ramsewak   v.  Nakched...!.    Ii. 
Bep.  4  All.  261. 

MISBEPBESENTATION  OF    AUTHO- 


BITY  BY  AGENT. 

See  Charter-party.  I. 

Hasonbhov  v.    Clapham  ..I.  Jj, 
Bep.  7  Bom.  51. 

MISSTATEMENT  OF  FACTS  IN  PETI- 
TION FOB  LEAVE  TO  APPEAL. 

See  Practice— Privy  Council.  1. 

MussooRiE  Bank  v.  Ravnor...L. 

B.  9  I.  A.  70. 

MISTAKE    IN    DEED,    COBBECTION 

OF. 

See  Forgery.  2. 

Empress  v.  Fateh...I.  L.  Bep.  5 

AIL  217. 
MISTAKE  OF  FACT. 

See  Bill  of  Exchange.  2. 

Nightingale  v.  Faizulla  ..I.  L. 

Bep.  4  AIL  334. 

MTTTADAB,  BIGHT  OF,  TO  EJECT. 
See  Landlord  and  Tenant.  14. 

Srinivasa  9.  Nunjunda I.  Ii, 

Bep.  4  Mad.  174. 
MOHUNTS. 

1. Inheritance — Custom.']  When  owin^ 

to  the  absence  of  documentary  or  other  direct 
evidence,  it  does  not  appear  what  rule  of  suc- 
cession has  been  laid  down  by  the  endower  of  a 
religious  institution,  it  must  be  proved  by  evi- 
dence what  is  the  usage.  If  the  usage  is  not 
proved  to  be  according  to  the  ordinary  rules  of 
the  Hindu  law  of  inheritance  a  plaintiff  cannot 
succeed  under  those  rules.  Srimati  Janoki 
Debi  9.  Srigopal  Acharjia  .  L.  B.  10  I.  A. 
32,   1882 ;  I.  L.  Bep.  9  CaL  766. 

MOHXTBBUNJE,        OFFENCE        COM- 
MITTED  IN. 

See  Jurisdiction.  26.  26a. 

Empress  V.  Keshub...I.  L.  Bep. 

8  CaL  985  ;  11  Cal.  Bep. 

241. 

Empress  v.  Hurro...I.  L.  Bep. 

9  CaL  288. 
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irOEUBBUBBI  UABA. 

1, Construction — Hereditary  Estate  or 

Life  Estate — Words  of  Inheritance — Subsequent 
Conduct,  Evidence  of,  to  Explain  Grant.']  A 
mokurrurri  ijara  pottah  does  not  necessarily 
impart  perpetuity.  The  word  mokurrurri  may 
impart  perpetuity,  but  thut  is  not  the  necessary 
meaning  of  the  word.  In  the  absence  of  words 
in  a  mokurrurri  ijara  pottah  importing  perpetui- 
ty, the  question  whether  the  grant  was  intended 
to  be  hereditary  or  not  must  depend  on  whether 
the  intention  of  the  parties  is  shown  by  the  other 
terms  of  the  instrument,  the  circumstances  under 
which  it  was  made,  or  the  subsequent  conduct 
of  the  parties,  with  sufficient  certainty  to  enable 
the  Courts  in  the  absence  of  words  importing 
perpetuity  to  pronounce  that  the  grant  was 
perpetual.  Sheo  Pershad  Sing  v.  Kally  Dass 
Singh  (I.  L.  R.  5  Cal.  543;  5  Cal.  Rep.  138) 
affirmed.     MussT.  Bilasmoni   Dasi  v..  Rajah 

Sheo  Pershad  Singh L.  B.  9  J.  A.  33; 

I.  L.  Bep.  8  Cal.  664,  1882 ;  11  Cal.  Bep. 

215. 

MONEY-DECBEE  ON  MOBTGAGE. 

Barred    by  Limitation — Suit    to    Enforce 

Lien. 
See  Mortgage.  42. 

Cally  Nath  v.  Koonjo I.  L. 

Bep.  9  Cal.  651. 

—  Limitation  to  Suit  for. 

See  Limitation.  21.  21a. 

Lallubhai  v.  Naran...I.  L.  Bep. 
6  Bom.  719. 

Raghubai    V,   Lachmin L  L. 

Bep.  5  AIL  461. 

—  Sale  in  Execution  of — and  of   Decree   Di- 

recting Sale,  Distinction  between. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  2. 10a. 

PONNAPPA       V.       PaPPUVAYANGAR. 

I.  L.  Bep.  4  Mad.  1. 

Ramphul  v.  Deg  Narain...!.  L. 

Bep.  8  Cal.  517. 

KOKEY  DECBEE,  PUBCHASEB  AT 
EZECT7TI0N  SALE  ON,  WITH 
NOTICE  OF  MOBTGAGE,  SUBSE- 
aXHBNTL  Y  FXJBCH  ASING  MOBT- 
GAGE DECBEE. 

—  Execution  on  Mortgage  Decree  Limited  to 

Mortgaged  Property. 
See  Execution  of  Decree.  38. 

Gulab  Singh  v.  Pemian  ..I.  L. 
Bep.  5  All.  842. 

53 


MONEY  DECBEE,  SALE  IN  EXECU. 
TION  OP. 

Attachment  must  Precede. 

See  Sale  in  Execution  of  Decree.  15. 

Mahadev  V,  Bhola  Nath... I.  L. 

Bep.  5  Ay.  86. 

MONEY  GIVEN  TO  DEFENDANT 
FOB  DELIVEBY  TO  FLAIN- 
TIFF'S  FAMILY. 

Limitation  to  Suit  for. 

See  Limitation.  180. 

Rameshar  9.  Mata  ..L  L.  Bep. 
6  All.  841. 

MONEY  HAD  AND  BECEIVED,  TO 
PLAINTIFF'S  USE. 

See  Small  Cause  Court— MofuBsil. 

7.  8.  10. 

Lachman  v.  Chammi...I.  L.Bep. 

4  AIL  6. 

Collector  of  Cawnporb  v.  Ke- 

DARI...I.  L.  Bep.  4  All.  19. 

Muhamdi  V,  Abbas... L  L.  Bep. 

5  All.  581. 

Interest  on. 

See  Excise.  1. 

Brito  v.   Secretary  of  State. 
I.  L.  Bep.  6  Bom.  261. 

MONEY   ILLEGALLY   LEVIED  FOB 
SUMMABY  SETTLEMENT  AND 
'         LOCAL  FUNDS  CESS. 

Suit  to  Recover. 

5ef  Small  Cause  Court— Mofussil. 
18. 

MusA  T.  Sayad  GaLAM I.   L. 

Bep.  7  Bom.  100. 

MONEY  PAID  FOB  DEFENDANT'S 
USE. 

See  Bight  to  Sue.  33. 

AjUDHIA  V.  BAKAR...I.  L.  Bop.  5 

All.  400. 

Suit  for. 

See  Small  Cause  Court— Moftissil. 

9.10. 

QuTUB  9.  ABUL...I.  L.  Bep.  4 

AIL  184. 

kuv'  G0PI...L  L.  Bep.  4  All. 

152. 
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MOKSY  PAID  BY  JUDaMENT- 
DEBTOR  IN  SATISFACTION  OF 
DECBEB. 

—^  Rateable  Distribution  of. 

See  Execution  of  Decree.  5. 

PURSHOTAMDASr.   MaHANANT...I. 

I«.Bep.  6Bom.  588. 

MONEY  PAID  OUT  OF  COURT  IN 
SATISFACTION  OF  DECBEE, 
AND  NOT  CERTIFIED. 

— —  Suit  to  Recover. 

See  Right  to  Sae.  0.  23.  24. 

Patankarv.  DEVJI...I.  L.  Rep. 
6  Bom.  146. 

Viravaghava  v>  Subbakka I. 

L.  Rep.  6  Mad.  397. 

ChENITRAKANDI  V.THEMDYAL...I. 

L.  Rep.  6  Mad.  41. 

MONEY  PAID  TO  SAVE   SAIiE  FOR 
ARREARS  OF  REVENUE. 
Stf^  Set-off.  4. 

ROOKMINY  V.  MULK    JaMANIA...I. 

L.  Rep.  9  CaL  914. 

«  MONTH." 

See  Limitation.  7. 

RuNGO  V,  Babaji L  L.  Rep. 

6  Bom.  83. 

MORTGAGE. 

Account— Mortgagee  Overpaid. 

See  Mortgage.  40. 

—  Accounts,  Agreement  to  Dispense  with. 

5^^  Mortgage.  44. 

—  Accounts — Puisne    Mortgagee    Whether 

Bound  by  Decree  in  Suit  by  Prior  Mort- 
gagee. 
See  Mortgage.  34. 

—  Account  in  Redemption  Suit — Onus   Pro- 

bandi. 
See  Mortgage.  12. 

—  Acknowledgment  of  Mortgagor's  Right  to 

Redeem. 

See  Limitation.  49.  49a. 

MUKKANNI    9.     MaNAN L    L. 

Rep.  5  Mad.  182. 

Ram  Das  v.  Birjnundun...I.  L. 

R^.  9  CaL  616. 


MORTGAGE— om/^. 

—  Agreement  to  Give  Possession— Breach — 

Suit  for  Possession  After  Expiration  of 
Mortgage  Term. 

5:?^  Registration.  21. 

Har  Sahai  v.  Chunni  Kuar...L 
L.  Rep.  4  All.  14. 

by  Agriculturist  —  Account  —  Mortgagee 

Overpaid. 
See  Mortgage.  40. 

by    Agriculturist  —  Redemption     Before 

Time  Fixed. 
5f«  Mortgage.  16. 

by  Agriculturist  —  Redemption  —  Instal- 

ments. 
See  Mortgage.  48. 

by  Agriculturist — Redemption,  Suit  for. 

See  Jurisdiction.  50. 

KoNDAji  V.  ANAN...I.  L.  Rep.  7 
Bom.  448. 
— -  Apportionment  of. 

See  Abatement  of  Suit.  2. 

Bepin  Behari  V,  Brojo  Nath...!. 
L.  Rep.  8  Cal.  857. 
5rf  Mortgage.  17.  86.  87. 

Assignment  of  —  Unstamped    and     Un- 
registered. 
See  Mortgage.  14. 

— — •  Assignment,  Lease,  or. 

See  Limitation.  45. 

GoPAL  V.  Desai I.  L.  Rep.  6 

Bom.  674. 

Compromise  —  Breach  by   Mortgagor  — 

Mortgagee's  Right  to  Fall  back  on  Mort- 
gage- 
s'Mortgage.  22. 

Conditional  Sale  after  1858 —  Redemptioiu 

See  Mortgage.  10. 

Conditional    Sale—  Cohan  Lahan  Clause 

— Redemption. 
See  Mortgage.  85.  45. 

Conditional    Sale — Pre-emption — Limita- 
tion. 

See  Limitation.  69.  70.  71. 
See  Pre-emption.  9. 

AsHiK  V.  Mathura...L  L.  Rep. 
5  AIL  187. 
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—  Covenant  not  to  Alienate,  Breach  of. 

See  Mortgage.  18. 

—  Covenant  to.  Pay,  Absence  of — Suit  to  En- 

force Mortgage  Dismissed  on   Interven- 
tion of  Co-Sharer — Damages. 
See  Mortgage.  28. 

—  to-  Creditors  Jointly    in  Consideration  of 

Time  —  Failure  of  Consideration  —  Suits 
by  Individual  Creditors. 
See  Mortgage.  43. 

—  Decree  on  Prior— Execution  after  Siale  in 

Execution  of  Decree  on  Subsequent. 
See  Ezecution  of  Becree.  45. 

Jagat  Narain  v.  Jag   Rup I. 

L.  Bep.  5  Aa  452. 
See  Right  to  Sue.  37. 

Jagat  Narain  v.  Dhundhey—I. 
L.  Bep.  5  AU.  566. 

—  Decree  on — Purchaser  of,  having  previously 

Purchased  Money- Decree  with  Notice  — 
Execution. 
See  Execution  of  Becree.  88. 

GuLAB  Singh  v,  Pemian...!.   L. 
Bep.  5  AIL  342. 

—  Decree  for  Possession  Obtained  by  Mort- 

gagor Barred  by  Limitation — Fresh  Suit 
to  Redeem. 
See  Mortgage,  13.  46«^ 

m        to  Defeat  Execution. 

5^tf  Mortgage.  27. 

—  by  Directors. 

See  Company.  2. 

Medla  Tea  Co.  v.   Walton... I. 
L.  Bep.  9  CaL  14. 

—  by  Disqualified  Proprietor. 

See  Mortgage.  24. 

■  by  Executors  Pending  Administration  Suit 

— Ft.  Fa,  Sale    under — Purchaser's  Right 
to  Redeem. 
See  Mortgage.  36. 

■  ■      Extinction  of  Charge — Presumption. 

See  Mortgage.  8a. 

—  by   Father  and    Manager    of    Undivided 

Hindu    Family  —  Sale   in  Execution   of 
Decree  against  Father  only. 
See  the  Cases  under  Hindu  Law — 

Alienation     of     Anceatral 

Property. 


MOBTGAOE— con^^/. 

Foreclosure — Demand. 

See  Mortgage.  25. 

Foreclosure — Evidence    of — Statement  of 

Deceased  Mortgagee. 
See  Evidence.  21. 

Kanavalalv.  Pyarbai I.   li. 

Bep.  7  Bom.  139. 

Foreclosure,  Notice  of,  to  Mowrasi  Moku- 

raridar. 
See  Mortgage.  41. 

'Foreclosure,  Notice  of,  not  Signed  by'Judge. 

5ff  Mortgage.  21. 

Foreclosure,  Parties  to  Suitfor. 

See  Mortgage.  34. 

—  Foreclosure — Purchaser    of  One    of  Two 
Villages  Mortgaged    Jointly    by   Mort- 
gagee Purchasing  other  Village. 
See  Mortgage.  39. 

— —  Foreclosure —  Rent,  Suit  for. 
See  Mortgage.  50. 

Gahan  Lahan  Clause — Redemption. 

See  Mortgage.  35.  45. 

by  Guardian. 

See  Alienation  by  Ghiardian.  2. 
TilKoer«».  Roy  ANAND...10  CaL 
Bep.  547. 

Hindu  and  Mahomedan  Law — Possessfon, 

Necessity  for. 
See  Begistration.  3.  4. 

LaKSHMANDAS  9.     DASRAT...I.    L. 

Bep.  6  Bom.  168. 

SOBHAGCHAND       V.       BhAICHANO. 

Ibid.  193. 

by  Hindu  Widow, 

See  Hindu  Law  —  Alienation  by* 
Widow.  4. 
Indar  V,  LALTA...L  L.  Bep.  4 
AU.532. 

Iladarawara. 

See  Mortgage.  19. 

IladaraToara — Accounts. 

See  Mortgage.  32. 

Improvements. 

See  Jurisdiction.  13. 

Mana  v.  Surya I.  L.  Bep  5 

Mad.  284 > 
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MORTGAGE— c<7n^rf. 

-^—  Insolvency  of  Mortgagor — Discharge   un- 
der f  355,  Act  XIV.  of  1882. 

See  Insolvency.  9. 

Shridhar  v.   Atmaram I.  L. 

Bep.  7  Bom.  455. 

• Interest — Limitation. 

See  limitation.  142. 

Darani  V,  RATNA...L  L.  Rep.  6 
Mad.  417. 

— —  Joint   —  Payment  of   Mortgage  Debt  by 
Purchaser  at  Sale  in  Execution  of  Money 
Decree  against  Joint  Mortgagor  to  Save 
Sale. 
See  Contibution.  2. 

Pancham  9.  Au  ..I.  L.  Rep.  4 
All.  58. 

—  Joint — Redemption  Suit  by  one  Mortgagor 

— ^Jurisdiction. 
5ff  Jurisdiction.  87. 

Bahadur  v.  Nawab  Jan. ..I.  L. 
Rep.  3  All.  822. 

■         Joint  Mortgagees — Suits  by  Several  Se- 
parately. 
5;?^  Mortgage.  48. 

—  Kanam — Improvements  by  Mortgagee. 

See  Jurisdiction.  18. 

Mana  v.  Surya 1.  li.  Rep.  5 

Mad.  284. 
^—  Kanam — Lease  or. 

See  Malabar  Law.  13. 

N.  V.    SlLAPANl   V.  V.    N.   ASHTA- 

MURT1...I.  L.  Rep.  8  Mad. 
382. 

—  Kanam  —  Prior   Right  to  make   Further 

Advances. 
See  Malabar  Law.  11. 11a. 

KuNHAMu  V.  A  Keshavan...!.  L. 

Rep.  8  Mad.  246, 1881. 

Marakarv.  Munhovuu...L  L. 

Rep.  6  Mad.  140,  1882. 

—  Kanam — Redemption  before  12  Years. 

8ee  Malabar  Law.  14. 

Kanara  9.G0VIN0AN...L  L.Rep. 
5  Mad.  310. 

•—  Kanam  —  Redemption  of,  by  Subsequent 
Ottidar. 
See  Malabar  Law.  11. 

KUNHAMU  V.  A.  KESHAVA...L  L- 

Rep.  3  Mad.  246. 


MORTGAGE— ron/^. 

Kanam — Renewal— Improvements. 

See  Malabar  Law.  2. 

MUPANAGRI      V.     ViRUPATCHAN... 

1.  L.  Rep.  4  Mad.  287. 

of  Lands  in  Different  Districts,  Execution 

of  Decree  on. 
See  Execution  of  Decree.  29. 

Shurroop  Chunderv.  Ameeroo- 

nissa L  L.  Rep.  8  CaL 

708. 

Lease  or. 

See  Limitation.  45. 

GoPAL  V,  Desai L  L.  Rep. 

6  Bom.  674. 
See  Malabar  Law.  13. 

N.  V.  SiLAPANi  r.  V.  N.  Ashta- 
MURT1...L  L.  Rep.  3  Mad. 
382. 
See  Stamp.  12. 

Reference... L  L.  Rep.  8  CaL 
254. 

—  Lease  by  Mortgagee  to  Mortgagor — Land- 

lord and  Tenant. 
See  Mortgage.  IL 

—  Lease  to   Mortgagee  by  One  of  Several 

Purchasers  of  Equity  of  Redemption. 
See  Mortgage.  17. 

Limitation — Proof  in  Insolvency. 

See  Insolvency.  11. 

Agabeg 12  CaL  Rep.  165. 

by   Manager  of    Undivided    Family    not 

being  Father. 

See  Hindu  Law  —  Undivided  Fa- 
mily. 3. 
KoTTA    Ramasami    V.    Bangari 

Sheshama L  L.  Rep.  3 

Mad.  145. 

by   Manager    of     Undivided    Family   not 

being  Father  —  Sale    in    Execution   of 
Decree  against  Mortgagor  Alone. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  14  to 
19. 
5e^  Hindu  Law— Inheritance— Dis- 
qualification. 1. 
Ram  Sahyb  «.  Lalla...L  L.  Rep. 
8  CaL  149. 

Marshalling  Assets. 

See  Mortgage.  30. 
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MORTGAGE— con/<;. 

—  Merger— Purchase  of  Equity  of  Redemp- 
tion by  Mortgagee. 
5^^  Mortgage.  5. 6.  7.  8.  8a.  18.  88. 

■  Money- Decree  on — Barred  by  Limitation — 

Suit  to  Enforce  Lien. 
See  Mortgage.  42. 

■  ■         Money-Decree  on— Limitation. 

See  Limitation.  21.  21a. 

Lallubhai  v.  Naran...!.  L.Bep. 
6  Bom.  719. 

Raghubai  v.  Lachmin I.  L. 

Hep.  5  AIL  461. 

— ^  Money-Decree  on — Sale  in  Execution  of— 

and  of  Decree  Directing  Sale,  Distinction 

between. 

See  Hindu   Law  —  Alienation   of 

Ancestral  Property.  2. 10a. 

PONNAPPA  «.  PaPPUVAYANGAR      I. 

L.Bep.  4  Mad.  1. 

Ramphul  v.  Deo  Narain...L  L. 
Bep.  8  Cal.  617. 

•-— "  Notice  of  Foreclosure  to  Mourasi  Moku- 
raridar. 
See  Mortgage.  41. 

—  Notice  of  Foreclosure  not  Signed  by  Judge. 

See  Mortgage.  21. 

■         by  Occupancy  Tenant. 

See  Landlord  and  Tenant.  29. 
GoPALi^.  PARSOTAM...L  L.  Bep. 
5  All.  121. 
Otti. 

See  Mortgage.  15. 

Otti— Forfeiture. 

See  Malabar  Law.  12. 

Kannoth  V.  Vamathan I.  L. 

Bep.  8  Mad.  74. 

—  Otti — Pre-emption. 

See  Malabar  Law.  10. 

Cheria  v.  Vishnu...!.  L.  Bep.  5 
Mad.  198. 

. Otti — Prior    Right  to   make   further  Ad- 
vances. 
See  Malabar  Law.  11. 

KUNHAMU  V.  A.  KESHAVAN...L  L. 

Bep.  8  Mad.  246. 

Paid  off,  when  kept  Alive— Presumption. 

See  Mortgage.  8a. 


MOBTGAGE-con/<;* 

— ^  Parties  to  Suit  for  Foreclosure  or  Sale. 
See  Mortgage.  34. 

Parties  to   Suit  on  —  Representative    of 

Deceased  Mortgagor. 
See  Sale  in  Execution  of  Decree.  5. 

Siva  v.  Palani L  L.  Bep.  4 

Mad.  401. 

Parties  to  Suit  on. 

See  Splitting  Cause  of  Action.  8. 
Bahraichi  v.  SURJU...I.  L.  Bep. 
4  All.  257. 

Parties  to  Suit  by  Prior  Mortgagee. 

See  Mortgage.  1. 18.  23. 
3ee  Parties  to  Suit.  2. 

Venkata  v.  KANNAM...L  L.Bep. 
5  Mad.  184. 

by  Partner. 

5^^  Partnership.  1. 

Harrisons.  Delhi  and  London 

Bank. ..I.  L.  Bep.  4  AIL 

487. 

of  Pattadar's  Interest 

See  Landlord  and  Tenant.  25. 

KONDI     V.    DAKSHAMAMURTHI...L 

L.  Bep.  5  Mad.  871. 

Personal  Covenant  to   Pay — V^r^gistered 

Deed  Admissible  to  Prove. 
See  Evidence.  12. 12a. 

Lachman  v.  Kesri. ..L  L.  Bep. 

4  AU.  3. 

Ulfatunnissa  v.  Hossain...!.  L. 

Bep.  9  CaL  520. 

5^f  Limitation.  43. 

Bhekhan   9.  Rajroop L   L. 

Bep.  8  CaL  912. 

See  Begistration.  17. 

Kattamulu  v,  Padulu L  L. 

Bep.  5  Mad.  119. 

—  Prior— Decree    on — Execution  After  Sale 
in  Execution  of  Decree  on  Subsequent. 

&^  Execution  of  Decree.  45. 

Jagat  Narain  V,  Jag  Rup L 

L.  Bep.  5  All.  452. 

—  Prior  and  Puisne  Mortgagees,  Rights  and 
Liabilities  of. 

See  Mortgage.  1. 

—  Priority. 
See  Mortgage.  9. 18.  23. 
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lKGRT(3tAOfE^contd. 

^—  Priority  —  Registered   and     Unregistered 
Mortgages — Notice . 
See  Begistration.  6  to  18* 

Priority— Sale  in  Execution  of  Decrees  ob- 
tained by  same  Mortgagee  on   same  Day 
— Purchase  by  Mortgagee  » 
See  Practice— Civil.  1 . 

Chooraman  v.Shaik  Mahomed... 
L.  B.  9  I.  A.  21. 

—  of  Property  Already  Sold  ii>  Executioh  of 

Decree — Notice. 
5^  Mortgage.  2. 

—  Puisne  Mortgagee's  Right  to  Redeem. 

See  Mortgage.  1. 

—  Purchase  by  Mortgagee  of  One  of  Several 

Villages  jointly  Mortgaged — Foreclosure 
of  Purchaser  of  other  Village. 
See  Mortgage.  39. 

—  Purchase  by  One  of  Several  Co- Mortgagees 

of  Share  in  Mortgaged  Property. 
See  Mortgage.  88. 

—  Redemption  Before  Time  Fixed. 

See  Mortgage.  15. 16. 

Redemption  of — by  Conditional  Sale  Exe- 
cuted after  1858. 
See  Mortgage.  10. 

■         Redemption — Conditional  Sale. 
See  Mortgage.  85.  45. 

—  Redemption  by  Co-Mortgagor  of  his  Share. 

5^^  Mortgage.  88. 

—  Redemption!  'Decree  for,  Barred  by  Limi- 

tation — Fresh  Suit  to  Redeem. 
See  Mortgage.  18.  46. 

—  Redemption  by  Execution  Purchaser  after 

Rejection  of  Application  for  Possession — 
Limitation. 
See  Mortgage.  2. 

—  Redemption  by  Execution  Purchaser,  Suit 

for,  before  Issue  of  Certificate  of  Sale. 
See  Mortgage.  8. 

—  Redemption—  Limitation  for. 

See  limitation.  49.  49a.  96. 

MuKANNA  9.  MANAN...I.  Ii.  Bop. 

5  Mad.  182. 
Ram  Das  v,  Birjnundan...!.  L. 

Bep.  9  CaL  616. 
Saui  v.  Souasundram X  L. 

Bep.  6  Mad.  119. 


JHOB^TQAOB—contd. 

Redemption  by  One  of  Several  Joint  Mort- 
gagors. 
See  Jurisdiction.  37. 

Bahadur  v.  Nawab  Jan I.  It. 

Bep.  a  AIL  822. 

Redemption   of  Part  of  Mortgaged  Pro- 
perty. 
5^^  Mortgage.  17.  28.  29.  81.  88* 

Redemption  ef  Part  of  Mortgaged  Proper- 
ty on  Acquisition  by  Mortgagee  of  Share 
in  Equity  of  Redemption. 
See  Mortgage.  81. 

Redemption  of   Part  of   Mortgaged   Pro- 
perty by  Purchaser  of  Part. 
See  Mortgage.  29. 

Redemption,  Parties  to  Suit  for — Undivided 

Family,  Suit  by  Manager  Alone. 
See  Mortgage.  46. 

— -  Redemption,  Postponement  of  Right  of. 
See  Mortgage.  17. 

—  Redemption,  Puisne  Mortgagee's  Right  oL 

See  Mortgage.  1. 84. 

Redemption  by  Puisne     Mortgagee  after 

Decree  obtained  by  Prior  Mortgagee. 
See  Mortgage  18. 

— -  Redemption,  Puisne  Mortgagee's  Right  of, 
Against  Prior  Mortgagee  Purchasing  at 
Sale  in   Execution   of  Decree  on   Prior 
Mortgage. 
See  Begistration.  6. 

Shivram  V,  Genu. ..I.  L.  Bep.  6 
Bom.  515. 

— -  Redemption  by  Purchaser  at  Sale  under 
Ft.  Fa.  in  Suit  Commenced  Before  Mort- 
gage. 
&ff  Mortgage;  86. 

—  Redemption,  Valuation  of  Suit  for. 

See  Jiirisdiction.  18.  48.  50. 

Mana  v.  Surya...!.  L.  Bep.  5 

Mad.  284. 

Kubazr  Singh  V.  Atma  Rau...I. 

L.  Bep.  5  AIL  832. 

KONDAJI  9.  ANAN...I.  I<.   BOp.   7 

Bom.  448. 

Jaggivan  9.  Magdum...!. L. Bep. 

7  Bom.  487. 
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KORTQAQiE—contd. 

—  Rent,  Suit  by  Mortgagor — After  Foreclo- 

sure. 
See  Mortgage.  60. 

Raisuddin  v.  Khodu  Newaz...12 
CaL  Rep.  479. 

•—  Sale  of  Debt  Secured  by — in  Execution  of 
Decree. 

See  Sale  in  Execution  of  Decree. 
27. 
Srebnath  V,  GoPAL  Chunder... 
12  CaL  Bep.  446. 

—  Sale  in  Execution  of  Decree  on — Obtained 

against  Mortgagor's  Widow,  not  Binding 
on  Son's  Widow. 

See  Bale  in  Execution  of  Decree.  4. 

SivAv.  Palani I.  L.  Bep.  4 

Ktad.  401. 

-^—  Sale  in  Execution  of  Decree  on — Parties. 

See  Sale  in  Execution  of  Decree. 
22. 
Madhu  v.  ACHRAJ...9  Cal.  Bep. 
869. 

— —  Sale  in  Execution  of  Decree  of  Property 
Subject  to— Purchaser's  Rights. 

See  Begistration.  3.  4.  6. 

Lakshmandasv.  Dasrat L  L. 

Bep.  6  Bom.  168. 

SOBHAGCHAND      V.     BhaICHAND... 

Ibid.  193. 

RUPCHAND    V,    DAVLATRAV...Ibid. 

496. 
See  Sale  in  Execution  of  Decree.  1. 
2. 

Bapuji  V,  Satyabhamabai...!.  L. 
Bep.  6  Bom.  490. 

RUPCHAND   V,    DAVLATRAV...Ibid. 

496. 

■  Sales  in  Execution  of  Decrees  on  —  Ob- 
tained on  same  Day  by  same  Mortgagee — 
Purchase  by  Mortgagee — Priority, 

See  Practice— Civil.  1. 

Chooramun  v.  Shaik  Mahomed. 
L.  Bep.  9  I.  A.  21. 

—  Sale  or. 

See  Mortgage.  26.  27. 
See  Evidence.  27.  27a. 

Hem  Chunder  v.  Kally  Churn... 
I.  L.  Bep.  9  Cal.  628. 
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Kashi  Nath  V,  Hurihur...!.  I* 
Bep.  9  CaL  898. 
See  Pre-emption.  11. 

Bhajan    v.     Mushtak I.  L. 

Bep.  6  AIL  824. 

— -San. 

See  Mortgage.  9. 

Sfe  Begistration.  3.  4. 

Lakshmandas  v.  Dasrat I.  L. 

Bep.  6  Bom.  168. 

Sobhagchand  _  V,    Bhaichand... 

Ibid.  193. 

Tacking. 

See  Mortgage.  19. 19a.  49. 

Tacking  Simple  Contract  Debt  to. 

See  Mortgage.  19a. 
See  Bight  to  Sue.  22. 

Kristo  Mohineb^;.  Kaliprosono. 
I.  L.  Bep.  8  CaL  402. 

for  Term    of  Years — Agreement   to  give 

Possession — Breach — Suit  for  Possession 
After  Expiration  of  Term. 
See  Begistration.  21. 

Har  Sahai  V,  Chunni I.  L. 

Bep.  4  AIL  14. 

—  for  Term  of  Years  —  Redemption  before 

Time  Fixed. 
See  Mortgage.  16. 16. 

for  Term  of  Years,  What  is. 

5^^  Mortgage.  17. 

—  Transfer  of — by  Endorsement  Unstamped 

and  Unregistered. 
See  Mortgage.  14. 

Usufructuary — Accounts— Interest. 

See  Mortgage.  44. 

Usufructuary — Failure  to  Give   Possession 

— Compensation. 
5)rf  Mortgage.  20. 

— -  of  Vatan  Property— Bom.  Act  IIL  of  1874, 
515. 
See  Mortgage.  4. 
See  Jurisdiction.  1. 

Shiddeshvar   v.     Ramchandra- 

RAo I.  L.  Bep.  6  Bom. 

463. 

—  of  Villages  Jointly— Purchase  by   Mortga- 

gee of  one  Village  —  Foreclosure  of  Pur- 
chaser of  Other  Village. 
See  Mortgage.  39. 
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by  Ward  of  Court  of  Wards. 

See  Mortgage.  24. 

Without  Covenant  to  Repay,  Suit  on,  Dis- 
missed on   Intervention  of  Co-Sharer— 
Damages. 
See  Mortgage.  28. 

1. Prior  and   Subsequent  Mortgagees, 

Rights  of— Parties  to  Suit.']  The  plaintiff  and 
defendant  were  mortgagees  under  the  same 
mortgagor,  the  defendant  being  the  prior 
mortgagee.  In  execution  of  a  decree  obtained 
by  the  defendant  on  his  mortgage  in  a  suit  to 
which  the  plaintiff  was  not  made  a  party,  the 
mortgaged  property,  consisting  of  a  house  and 
site,  were  sold  and  purchased  by  the  defendant 
through  a  trustee  for  himself.  The  defendant 
pulled  down  the  house,  and  sold  the  greater  part 
of  the  materials.  The  plaintiff  gave  notice  of 
his  mortgage  at  the  execution  sale.  The 
plaintiff  now  sued  the  mortgagor,  the  prior 
mortgagee  and  the  execution  purchaser  to 
enforce  his  mortgage : — 

r  Held,  that  the  omission  of  the  prior  mort- 
gagee to  make  the  plaintiff  a  party  to  the  suit 
brought  by  him  prevented  the  decree  and  sale 
in  that  suit  from  binding  the  plaintiff,  who, 
though  a  mortgagee  puisne  to  the  defendant, 
represented  the  equity  of  redemption  to  the  ex- 
tent of  his  mortgage.  As  such  puisne  mort- 
gagee the  plaintiff  was  entitled  to  be  made  a  party 
to  defendant's  suit,  and  to  have  an  opportunity 
of  redeeming  the  mortgaged  premises  from  the 
defendant's  mortgage,  and  could  not  be  depriv- 
ed of  that  right  by  proceedings  to  which  he 
was  not  a  party,  and  was  therefore  entitled  to  a 
decree  framed  on  the  basis  of  such  right  to 
redeem.  Damodar  Devchand  v.  Naro  Ma- 
HADEv  KELKAR...I.  L.  Bep.  6  Bom.  11, 1881. 
Westropp,  C.J.,  and  Pinhey,  J. 

2. 0/ Property  Already  Sold  in  Exe- 
cution of  Decree  —  Notice^  Act  VIII.  of  1859, 
§269  —  Redemption  —  Limitation.']  The  first 
plaintiff  purchased  the  property  in  question  at  a 
sale  in  execution  of  a  money-decree  obtained  by 
him  against  the  first  defendant  and  the  estate 
of  his  deceased  father,  and  subsequently  sold  it 
to  the  second  and  third  plaintiffs.  Prior  to  the 
plaintiffs'  decree,  the  first  defendant  had  mort- 
gaged the  property  to  A.^  with  possession.  On 
applying  to  the  Court  for  possession,  the  plain- 
tiffs were  resisted  by  A,,  and  their  application 
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was  rejected  on  the  nth  July,  1868.  In  1871, 
the  first  defendant  and  his  brothers  mortgaged 
the  property  to  the  second  defendant,  who  took 
with  full  notice  of  the  Court  sale  to  the  first 
plaintiff.  Out  of  the  money  obtained  from  the 
second  defendant,  the  first  defendant  and  his 
brothers  paid  off  A.'s  mortgage,  and  took  back 
the  mortgage  deed,  which  they  made  over  to 
the  second  defendant.  The  plaintiffs  now  sued 
for  possession  : — 

Held,  that  the  mortgage  by  the  first  defendant 
and  his  brothers  to  the  second  defendant  was  a 
mortgage  of  property  which  did  not  then  belong 
to  them,  their  estate  and  interest  having  passed 
under  the  judicial  sale  to  the  first  plaintiff. 

//^W,  also,  that  the  order  of  the  nth  July, 
1868,  rejecting  the  plaintiffs'  application  under 
§  269  of  Act  VIII.  of  1859,  did  not  affect  the  first 
plaintiff's  right  to  sue  A.  for  redemption  ;  and 
that  the  second  defendant  could  not  in  any  way 
be  regarded  as  an  assignee  of  ^.,  the  payment 
of  ^.'s  mortgage  having  been  made  by  the  first 
defendant  and  his  brothers,  and  there  being  no 
assignment  by  A.  to  the  second  defendant  of 
his  mortgage,  nor  anything  to  show  an  intention 
to  assign  or  keep  it  on  foot  for  his  benefit. 
Apaji  Bhivrav  Ravrikur  v.  Kavji...!.  L.Bep. 
6  Bom.  64 ,  1881.     Westropp,  C  J.,  and  Pinhey, 

8.  —  Redemption,  Suit  for,  by  Purchaser 
at  Execution  Sale  "before  Issue  of  Certificate  of 
Sale — Certificate  Issued  after  Right  thereto  Bar- 
red by  Limitation.]  If  a  party,  whose  title  is  to 
some  extent  imperfect,  seeking  to  redeem  a 
mortgage  is,  at  the  hearing  of  his  cause,  able  to 
prove  a  perfect  title,  he  should  have  a  decree  tor 
redemption. 

Therefore,  where  the  plaintiff,  who  had  pur- 
chased the  mortgagor's  equity  of  redemption, 
which  was  sold  to  the  plaintiff's  vendor  by  the 
purchaser  at  an  execution  sale  before  confirma- 
tion of  the  sale,  instituted  a  suit  to  redeem  at  a 
time  when  he  had  not  obtained  possession  of  the 
certificate  of  sale,  but  obtained  and  produced 
such  certificate  after  the  commencement  of  the 
suit : — 

Held,  that  he  was  entitled  to  redeem,  even 
though  the  certificate  might  have  been  granted 
after  the  time  when  the  right  to  it  might  have 
been  barred  by  limitation. 

The  certificate  having  been  granted,  and  not 
having  been  set  aside,  was  in  full  force. 
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The  suit  for  redemption  was  of  an  equitable 
nature,  and  equitably  the  plaintiff,  and  before 
the  conveyance  to  him,  his  vendor,  were  entitled 
to  -redeem.  They  had  successively  purchased 
and  paid  for  the  equity  of  redemption,  though  the 
certificate  of  sale  was  not  issued  until  after  the 
plaintiff's  suit  was  commenced.  Harkisandas 
Narandas  v.  Bai  Ichha  (I.  L.  R.  4  Bom.  155), 
and  Lalbhai  Lakhmidas  v.  Naval  Mirkamaludin 
Khan  (12  Bom.  H.  C.  Rep.  247)  distinguished. 
Krishnaji  Ravji  Godbole  v.  Ganesh  Bapuji 
PATVARDHAN...L  L.  Rep.  6  Bom.  139, 1881. 
Westropp,  C  J.,  and  Pinhey,  J. 

As  to  the  effect  of  a  certificate  of  sale  issued 

after  the  right  thereto  has  become  barred  by 

limitation,  see  also  Vithal  Janardhan  v.  Vi- 

THOjiRAv  PuTL.\jiRAV...I.  L.  Rep.  6  Bom. 

536,  under  Limitation.  17. 

4,  O/"  Vatan  Property — Hereditary  Ser- 
vice Vatan— ^ow.  Reg.  XVI.  0/1827,  f  20— Bom. 
Act  III.  of  1%-]^^  S  15.]  Under  Bombay  Regu- 
lation XVI.  of  1827,  the  alienation  of  the  vatan 
property  by  the  incumbent  of  an  hereditary 
service  vatan^  e.g.^  a  Chaudhri  Sardeshmukhi 
and  Kulkami  vatan,  was  not  binding  on  his 
successor,  who  took  the  estate  free  from  the  debts 
of  his  ancestor,  who  had  only  a  life-interest  in  the 
ratan ;  and  there  is  nothing  in  Bombay  Act  III. 
of  1874,  that  has  effected  a  change  in  the  cha- 
racter of  such  tenures,  or  operates  so  as  to  give 
a  mortgage  of  the  vatan  property  by  the  incum- 
bent executed  while  Bombay  Regulation  XVI.  of 
1827,  §  20,  was  in  force,  a  greater  degree  of  effi- 
cacy than   it  had  at  the  time  it   was  executed. 

Jagjivandas  Javerdas  V.  Imdad  Ali L  L. 

Rep.  6  Boni.  211,  1882.     Westropp,  C.J.,  and 

Kemdall,]. 

6,  — —  Merger — Priority — Purchase  of  Equi^ 
iy  of  Redemption  by  Mortgagee.']  The  purchase 
by  a  prior  mortgagee  of  the  equity  of  redemption, 
with  notice  of  a  subsequent  encumbrance,  will 
not  operate  as  a  merger  of  his  own  mortgage 
so  as  to  prevent  him  from  relying  upon  it  as 
against  the  subsequent  encumbrancer,  if  at  the 
time  of  his  purchase  of  the  equity  of  redemption 
he  has  expressly  or  impliedly  indicated  his 
intention  of  keeping  his  prior  mortgage  alive 
for  his  own  benefit. 

In  the  absence  of  express  declaration,  slight 
evidence  of  such  intention  will  be  sufficient. 
54 
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Thus  where  a  prior  mortgagee  purchased  the 
equity  of  redemption  (the  consideration  being 
the  amount  of  his  mortgage)  with  notice  of  a 
second  mortgage  created  by  the  mortgagor, 
and  retained  his  mortgage  deed  uncancelled, 
though  he  gave  his  mortgagor  an  acquittance 
in  the  deed  of  purchase  : — 

Held,  that  he  was  entitled  to  fall  back  on  his 
mortgage,  and  rely  on  its  priority  over  the 
second  mortgage.  Ichharam  v.  Raiji  (11  Bom. 
H.  C.  Rep.  41)  observed  upon.  Mulchand 
KuBER  V.  Lallu  Trikam...!.  L.  Re.p  6  Bom. 
404, 1882.  F.  B. 
Followed  in  6,  infra. 

6. Merger  —  Purchase  of   Equity  of 

Redemption  by  Prior  Mortgagee."]  The  purchase 
by  a  prior  mortgagee  of  the  equity  of  redemp- 
tion does  not  necessarily  prevent  him  from 
falling  back  on  his  mortgage  in  a  contest 
between  himself  and  a  puisne  mortgagee.  The 
question  in  such  cases  is  whether  the  prior 
mortgagee  and  purchaser  intended  to  retain  the 
benefit  of  his  charge,  and  this  question  may  be 
decided  in  the  affimative  if  he  has  declared  his 
intention  by  express  words,  or  necessary  impli- 
cation, that  the  mortgage  shall  continue  to 
subsist,  or  if  such  continuance  would  be  for  his 
benefit;  generally  slight  evidence  will  suffice 
to  establish  such  an  intention.  The  circum- 
stance that  the  mortgage  deed  remains  with  the 
purchaser  would  be  evidence  of  his  intention  to 
retain  the  benefit  of  his  mortgage. 

Therefore,  where  prior  mortgagee  purchased 
the  equity  of  redemption  at  a  sale  in  execution 
of  a  decree  obtained  by  himself  on  his  mortgage, 
and  retained  possession  of  the  mortgage  deed : — 

Heldf  that  he  was  entitled  to  fall  back  on  his 
mortgage  as  against  a  puisne  registered  mort- 
gagee. Mulchand  Kuber  v.  Lallu  Trikam  (I. 
L.  R.  6    Bom,  404)  followed.    Shantapa   tr. 

Balapa I.  L.  Rep.  6  Bom.  561,1882. 

Melvill  and  Pinhey,  JJ. 

7.  —  Merger  —  Dispossession  of  Puisne 
Mortgagee  by  Prior  Mortgagee  Purchasing  at 
Sale  in  Execution  of  Decree.]  A.,  the  mortgagee 
of  the  lands  in  suit,  pledged  the  mortgage-deed 
with  B.  to  secure  repayment  of  a  loan.  The 
defendant,  who  was  a  brother  of  5.,  on  partition, 
became  entitled  to  one-half  of  the  debt  due  by 
At,  and  in  1870  obtained  a  money  decree 
against  A,  for  his  half  share  .of  the  debt. 
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A,  subsequently  obtained  his  mortgage-deed 
from  the  defendant,  and  sued,  and  obtained  a 
decree  upon  it  against,  his  mortgagor,  and  pur- 
chased the  property  at  the  execution  sale. 

In  1872,  A.  mortgaged  the  property  to  the 
plaintiff,  and  put  him  in  possession. 

The  defendant  subsequently  attached  and 
sold  A.^s  right  in  the  land  in  execution  of  the 
decree  he  had  obtained,  and  became  the  pur- 
chaser, and  was  put  into  possession  by  the 
Court. 

In  a  suit  by  the  plaintiff  to  recover  posses- 
sion : — 

Held,  that  he  was  entitled  to  succeed;  all 
that  the  defendant  purchased  at  his  execution 
sale  was  the  right,  which  A.  then  had  in  the 
land,  1.^.,  he  acquired  the  land  subject  to  the 
plaintiffs  right  under  his  mortgage,  and  the 
Court  executing  the  defendant's  decree  against 
A.  was  not  justified  in  ousting  the  plaintiff;  the 
defendant,  therefore,  having  obtained  wrongful 
possession,  was  not  entitled  to  defend  his  posi- 
tion on  the  strength  of  his  mortgage. 

RamuNaikan  v.  Subbaraya  Mudali  (7  Mad. 
H.  C.  Rep.  229)  doubted  and  distinguished  by 
Turner,  C.J. 

Per  Turner,  C.J. — If  a  person  holds  a  mort- 
gage on  an  estate,  and  after  the  owner  has 
created  a  second  mortgage  in  favour  of  a  third 
party,  acquires  what  right  remains  in  the  owner, 
he  does  not  thereby  lose  his  rights  as  mortgagee. 
The  merger  is  prevented  by  the  interposition  of 
the  right  created  in  favour  of  the  second  mort- 
gagee. But  when  a  second  mortgage  is  created 
in  favour  of  a  person  who  is  not  the  holder  of 
the  first  mortgage,  the  second  mortgagee  is  en- 
titled to  pay  off  the  first  mortgage,  or  to  sell 
the  estate  subject  to  the  first  charge,  and  the 
acquisition  by  the  first  mortgagee  of  the  right 
remaining  in  the  owner,  cannot  deprive  the 
second  mortgagee  of  his  right  to  enforce  his 
charge  by  a  sale  of  the  property  subject  to  the 
rights  of  the  first  mortgagee.     Vencatachella 

Kandian  v.  Panjanadien I.   L.  Bep.  4 

Mad.  213,  1881.     Turner,  C.J.,  and  Kinders- 

ley.}. 

8. Merger — Purchase    of    Equity    of 

Redemption  by  Prior  Mortgagee."]  The  pur- 
chase by  a  prior  mortgagee  of  the  mortgaged 
property  at  a  sale  in  execution  of  a  money 
decree  against  the-  mortgagor  obtained  by    a 
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third  person,  does  not  operate  as  a  merger  of 
the  mortgage,  but  such  prior  mortgagee  is  en- 
titled to  fall  back  on  his  mortgage  as  against  a 
subsequent  mortgagee  seeking  to  enforce  •  his 
mortgage  by  sale  of  the  mortgaged  property. 
Gaya  Prasad  v.  Salik  Prasad  (I.  L.  R.  3  All. 
682)  followed.  Har  Prasad  v.  Bhagwan  Das... 
I.  L.  Bep.  4  AIL  196,  1882.     Oldfield  and 

Brodhurst,  JJ. 

8a. Extinction  of  Charge — Presump^ 

tion  —  Mortgage  When  Kept  Alive  —  Merger, ] 
The  question  whether  a  mortgage  paid  off  is 
kept  alive  or  extinguished  depends  on  the 
intention  of  the  parties,  but  where  the  plaintiff 
advanced  money  to  a  person  claiming  to  be  the 
absolute  owner  of  certain  property,  to  enable 
him  to  pay  off  a  mortgage  thereon,  there  being 
no  intermediate  mortgage,  and  the  mortgage 
paid  off  being  at  a  higher  rate  of  interest  than 
that  agreed  on  for  the  plaintiff's  loan,  it  was 
held  that  it  must  be  presumed,  in  the  absence 
of  any  expressed  intention  to  the  contrary,  that 
the  prior  mortgage  was  extinguished,  and  that 
the  plaintiff  could  not  fall  back  on  such  mort- 
gage, on  its  appearing  that  the  mortgage  to 
himself  had  been  granted  without  title  on  the 
part  of  the  mortgagor.  Mohesii  Lal  v.  Mo« 
HUNT  Bawan  Das  .  L.  B.  10  L  A.  62, 1883 ; 
L  L.  Bep.  9  CaL  961. 

9. Priority — San-Mortgage — Purchaser 

for  Value  loithout  Notice — Parties  to  Suit.']  A 
purchaser  for  valuable  consideration  under  an 
optionally  registrable  but  unregistered  deed  of 
sale,  without  notice  of  a  second  optionally  re- 
gistrable and  unregistered  5««-mortgage  without 
possession,  who  has  paid  off  the  first  mortgage 
and  obtained  a  receipt  from  the  first  mortgagee, 
but  has  not  taken  an  assignment  of  the  first 
mortgage  to  himself  or  to  a  tru^ee  for  him, 
cannot,  in  the  presence  of  the  established  usage 
in  Gujrat  in  favour  of  sa«-mortgages,  avail 
himself  of  the  plea  of  purchase  for  valuable 
consideration  without  notice  as  against  such 
second  san-mortgagee. 

But  if  he  has  not  been  made  a  party  to  the 
suit  brought  by  such  second  saw -mortgagee  to 
enforce  his  mortgage,  he  will  not  be  bound  by 
the  decree  made  therein,  and  will  be  entitled  to 
a  reasonable  time  to  redeem.  Sobhagchand  v. 
Bhaichand  (I.  L.  R.  6  Bom.  193)  followed. 
Naran  Purshotam  v.  Dolatram  Virchand... 
I.  L.  Bep.  6  Bom.  538, 1882.    F.  B. 
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10. By  Conditional  Sale  Executed  after 

1S5S— Redemption  after  Time  Fixed."]  Held  by 
Turnery  C.j.,  and  Af.  Ayyar^  J.  (Innesy  J.,  dis- 
senting) that  in  the  Madras  Presidency,  where 
contracts  of  mortgage  by  way  of  conditional 
sale  have  been  entered  into  since  1858.  redemp- 
tion after  the  expiration  of  the  term  limited  by 
the  contract  must  be  allowed,  as  suggested  in 
Thumbusvamy  Moodelly  v.  Hossain  Romthem  (L. 
R.  2  I.  A.  241 ;  I.  L.  R.  I  Mad.  i). 

Per  Innesy  ]. — Contracts  of  mortgage  and 
conditional  sale  must  be  construed  in  accord- 
ance with  the  Intention  of  the  parties,  which 
can  only  be  gathered  from  the  terms  of  the 
instrument. 

It  cannot  be  presumed  that  parties  to  mort- 
gages by  way  of  conditional  sale  executed  after 
1858  contracted  with  reference  to  the  rule 
enforced  by  English  Courts  of  Equity,  adopted 
by  the  Sadr  Court  in  1 858,  and  followed  for 
13  years  by  the  High  Court.    Ramasami  Sas- 

TRIGAL  V.  SAMIYArPANAYAKAN I.  L.  BrGp. 

4  Mad.  179, 1881. 

11. Lease  by  Mortgagee  to  Mortgagor 

^Landlord  and  Tenant  —  Act  XVIII.  0/1873— 
Usufructary  Mortgage."]  In  1874  the  defendant's 
husband  executed  a  mortgage  for  10  years  of 
certain  property  to  the  plaintiff  to  secure  the 
sum  of  Rs.  24.000,  by  the  terms  of  which  it  was 
agreed  that  the  mortgagee  should  receive  the 
rents  and  profits  in  lieu  of  interest ;  and  should 
execute  a  lease  of  the  mortgaged  property  to 
the  mortgagor,  on  condition  that  the  latter 
should  "  continue  to  pay  the  profits  on  account 
of  the  lease  to  the  mortgagee  every  harvest, 
and  that  if  the  lease-money  was  not  paid  at  the 
end  of  every  year,  the  mortgagor  should  pay 
interest  at  the  rate  of  I  Re.  per  cent,  per 
mensem  on  the  whole  mortgage-money  from 
the  date  of  the  execution  of  the  mortgage  deed  ; 
and  in  that  case  the  mortgagee  should  have  no 
claim  to  the  profits  of  the  mortgaged  property, 
but  should  only  be  entitled  to  interest,  and  if  the 
money  was  not  paid  for  a  year,  the  mortgagee 
should  have  the  power  at  the  end  of  the  year 
to  set  aside  the  lease  and  enter  on  the  mort- 
gaged property  himself,  collect  the  rents  there- 
of, and  apply  the  same,  after  deducting  village 
expenses,  towards  payment  of  the  interest; 
should  there  be  any  deficiency  in  the  amount 
of  interest,  the  mortgagor  should   pay  the  same 
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at  the  end  of  the  year  with  interest  at  i  percent 
per  mensem,  and  on  his  failure  to  do  so,  the  mort- 
gagee should  be  at  liberty  to  realize  the  same  in 
any  way  he  might  think  proper."  A  lease  was 
granted  in  accordance  with  the  agreement,  by 
the  mortgagee  to  the  mortgagor,  for  10  years, 
providing  that  the  mortgagor  should  pay  the 
mortgagee  Rs.  1,980  annually  as  profits  ;  and 
that  in  default  the  mortgagee  should  have  power 
to  cancel  the  lease.  In  1879,  the  plaintiff,  who 
had  not  been  paid  any  profits,  sought  to  en- 
force in  the  Revenue  Courts  the  condition  as  to 
entry  on  the  land,  but  was  successfully  opposed 
by  the  defendant. 

In  January,  1880,  the  plaintiff  sued  the  defend- 
ant for  interest  on  the  principal  amount  of  the 
mortgage,  at  the  rate  of  i  per  cent,  per  mensem, 
calculated  from  the  date  of  the  mortgage  to 
the  date  of  the  suit,  basing  his  claim  on  the 
mortgage  deed,  and  asking  for  a  decree  against 
the  deffendant  personally  and  for  the  sale  of  the 
mortgaged  property. 

Heldy  that  the  mortgage  and  lease  transaction 
must  be  regarded  as  one  and  indivisible,  and 
that  the  mere  use  of  the  term  lease  in  reference 
to  the  mortgagor  did  not  alter  his  real  character 
or  qualify  the  proprietary  rights  that  continued 
in  him.  The  questions  raised  in  the  case  could 
only  be  decided  quii  mortgagor  and  mortgagee. 

There  was  no  charge  on  the  land  for  interest. 

The  transaction  between  the  parties  was 
primarily  one  of  simple  mortgage,  the  mortgagor 
continuing  in  possession  and  paying  over  the 
rents  and  profits  in  lieu  of  interest,  with  the 
proviso  that  if  the  profits  remained  unpaid  for 
one  year,  the  mortgagee  might  enter  on  the 
mortgaged  premises,  and  realize  them  himself. 
The  other  alternative  was  given  him  of  recover- 
ing interest  from  the  mortgagor  on  the  whole 
sum  advanced  from  the  date  of  the  mortgage  at 
I  per  cent,  per  mensem.  Under  these  circum- 
stances the  plaintiff  and  the  mortgagor  did  not 
stand  in  the  relation  of  '*  landholder "  and 
*'  tenant  "  within  tj^e  meaning  of  Act  XVIII.  o^ 
1873,  and  the  plaintiff's  application  to  the 
Revenue  Court  in  1879  was  a  useless  and 
abortive  proceeding,  as  made  to  a  tribunal  that 
had  no  jurisdiction  to  entertain  it. 

According  to  the  terms  of  the  contract,  it  was 
the  intention  of  the  parties,  on  default  being 
made  by  the  mortgagor  for  one  year  in  paying 
over  the  amount  of  the  profits  agreed  on,  that 
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the  plaintiff  should  assume  the  ordinary  position 
of  a  usufructuary  mortgagee  in  possession,  en- 
titled to  satisfy  his  interest  from  the  income  of 
the  property  ;  and  the  plaintiff  having  been  pre- 
vented by  the  defendant  from  obtaining  posses- 
sion, and  never  having  been  paid  any  of  the  pro- 
fits as  agreed,  was,  therefore,  entitled  to  revert  to 
the  condition  in  the  mortgage  contract  as  to  the 
payment  of  increased  interest  and  to  maintain 
the  present  suit,  and  to  recover  so  much  of  the 
interest  as  had  accrued  in  the  mortgagor's  life, 
time  from  such  property  of  his  as  had  come  to 
the  defendant's  hand,  and  as  to  the  rest  which 
had  accrued  during  the  time  the  defendant  had 
had  possession  from  her  personally.  Baghelin 
V.  Mathura  Prasad... I.  L.  Rep.  4  AIL  430, 
1883.     Straight  and  Tyrrell,  JJ. 

S.  C.  under  Limitation.  38. 

13.  Account  —   Redemption  Suit   — 

Admission  by  Mortgagor  of  Amount  of  Principal 
— Mortgage-Deed  Inadmissible  for  Want  of 
Stamp — Evidence  — Onus  Probandi.]  In  a  suit 
to  redeem,  where  the  defendant  admitted  that 
he  was  in  possession  as  mortgagee  under  the 
plaintiff,  but  refused  to  pay  the  penalty  on  his 
mortgage-deed,  which  was  insufficiently  stamp- 
ed, so  that  the  deed  could  not  be  admitted  in 
evidence : — 

Held,  that  the  plaintiff  was  entitled  to  redeem 
on  paying  what  might  be  found  due  on  the 
mortgage  with  costs  of  suit.  In  taking  the  ac- 
count, it  was  for  the  mortgagee  to  prove  what 
was  due  for  principal  and  interest;  if,  therefore, 
he  refused  to  pay  the  penalty  and  put  the  mort- 
gage deed  in  evidence,  he  could  only  be  cre- 
dited in  the  account  with  the  amount  admitted 
by  the  plaintiff  to  be  the  amount  of  the  principal. 
On  the  other  hand,  he  would  have  to  be  debited 
with  the  income  derived  from  the  property 
since  he  had  been  in  possession.  Ganga  Mu- 
LiK  V.  BAVAJI...I.  li.  Bep.  6  Bom.  669, 1882. 
Sargent,  C.J.,  and  Mehill,  J. 

18.  Suit  for  Redeniption  —  Decree  for 

Possession  —  Neglect  to  Apply  for  Execution  — 
Fresh  Suit  for  Redemption  —  Limitation,']  A 
mortgagor  who  obtains  a  decree  for  possession 
on  the  ground  that  the  mortgage  has  been  satis- 
fied, and  who  allows  the  execution  of  such  decree 
to  become  barred  by  limitation,  cannot  revert 
to  the  position  which  he  held  before  the  institu- 
tion of  the   suit,   and    to    bring  a  fresh  suit   for 
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redemption  and  possession.     Sheikh  Gholam  Has- 

j  sein  V.  Alia  Rukhee  Beebee  (N.  W.  P.  H.  C-  Rep. 

1S71,  p.  62,)  followed.     Anrudh  Singh  v.  Shro 

Prasad... I.    L.    Bep.    4    All.    481,    1883. 

Straight  and  Mahmood,  JJ. 

14.    Unstamped    and     Unregistered 

Transfer  of — by  Endorsement — Effect  of — Act 
XX.  of  1866,  S  49  —  Act  I.  of  1879,  S  34  —  Evi- 
dence— Stamp — Evidence  Act  I.  of  1 872,  $  13  — 
Award  —  Judgment — Res  Judicata  — •  Second 
Appeal — Finding  of  Fact,  Power  of  High  Court 
to  Deal  with  —  Award —  Re-transfer.~\  In  1866 
one  Gopinath  executed  a  usufructuary  mort- 
gage of  certain  property  to  Zalim  to  secure  the 
repayment  of  Rs.  7,101.  As  a  matter  of  fact^ 
Rs.  4,800,  part  of  this  sum  of  Rs.  7,101,  had  been 
advanced  by  one  Ram  Singh.  In  1868,  Zalim 
sold  his  interest  under  the  mortgage  to  Ram 
Singh,  by  an  endorsement  which  was  neither 
dated,  stamped,  nor  registered,  but  which  was 
in  the  form  of  a  sale-deed  conveying  the  rights 
under  the  mortgage-deed  to  Ram  Singh.  In 
1869,  Gopinath  sold  a  portion  of  the  mortgaged 
property  to  Alahyar  Khan,  and  thereupon  Ram 
Singh  sued  to  set  aside  the  sale,  basing  his 
claim  on  the  original  mortgage  in  favour  of 
Zalim,  and  on  the  endorsement  to  himself  by 
Zalim.  In  1871,  the  Court  in  which  the  suit  was 
filed  refused  to  receive  the  unstamped  endorse- 
ment in  evidence,  and  to  proceed  with  the  suit, 
because  such  transfer  was  unstamped.  In  1872^ 
Zalim  executed  in  favour  of  Ram  Singh  a  stamped 
and  registered  deed  acknowledging  the  validity 
of  the  endorsement  of  1868,  and  Ram  Singh  then 
applied  that  his  suit  might  be  proceeded  with, 
which  was  done,  and  a  decree  made  in  his 
favour.  But  in  1872  this  decree  was  reversed 
on  appeal  on  the  ground  that  the  deed  of  1872 
did  not  cure  the  defect  of  the  unstamped  endorse- 
ment of  1868,  and  that  the  order  of  187 1  was 
final;  and  this  decision  was  upheld  by  the 
High  Court. 

Ram  Sing  then  prosecuted  Zalim  for  cheat- 
ing, but  the  charge  being  dropped,  the  matters 
in  difference  between  them  were  referred  to 
arbitration,  and  in  1874  an  award  was  made, 
which  was  afterwards  filed  in  Court,  directing 
Ram  Sing  to  return  the  mortgage  deed  to 
Zalim,  and  Zalim  to  pay  Ram  Sing  Rs.  2,307 
within  a  month,  the  Rs.  4,800  originally  ad- 
vanced by  Ram  Sing  to  be  regarded  as  a  loan 
due  to  him  by  Zalim.     The  deed  was  returned  to 
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Zalim,  but  he  did  not  return  the  money  to 
Ram  Sing.  In  1875,  Zalim  applied  under  Beng. 
Reg.  XVII.  of  1806  to  foreclose  the  mortgage, 
and  in  1880,  the  plaintiff,  as  the  legal  repre- 
sentative of  Zalim,  who  had  died,  sued  for  pos- 
session as  on  a  foreclosure.  The  lower  Courts 
held  that  all  the  acts  of  Ram  Sing  and  Zalim 
subsequent  to  the  disposal  of  Ram  Sing's  suit  in 
1869  were  fraudulent  and  collusive,  and  done 
with  a  view  to  evade  the  Stamp  Law,  and  that 
Ram  Sing  and  not  the  plaintiff  was  the  person 
really  interested  in  the  mortgage  deed :— • 

Held,  by  Straight,  J.—That  the  plaintiff  had 
no  genuine  interest  in  the  bond  of  1866,  and  was 
litigating  merely  benami  for  Ram  Sing.  It 
might  be  doubtful  whether  the  rejection  of 
Ram  Sing's  suit  of  1869  on  the  ground  that  the 
transfer  to  him  was  unstamped  and  unregistered 
precluded  his  again  seeking  the  decision  of  a 
competent  Court  on  the  merits,  when  he  had, 
if  he  could  do  so,  satisfied  the  requirements  of 
the  Stamp  and  Registration  laws,  and  so  put 
himself  in  a  position  to  sue ;  but  that  was  imma- 
terial,  because  it  was  obvious  that  at  the  time  the 
transfer  of  the  mortgage  from  Zalim  to  Ram 
Sing  took  place,  it  was  intended  to  be  a  good 
and  binding  conveyance  as  between  them, 
and  so  in  law  it  was.  The  failure  to  affix  the 
necessary  stamp,  or  to  have  the  instrument  re- 
gistered, were  not  matters  in  respect  of  which 
either  of  them  could  have  taken  advantage  of 
the  other,  for  both  were  in  pari  delicto,  and 
knew  what  the  law  required  of  them.  By  that 
transaction  Ram  Sing  became  the  legal  trans- 
feree of  the  mortgage  of  1866,  and  could  not 
divest  himself  of  that  character,  unless  by  a 
formally  stamped  and  registered  document 
executed  according  to  law.  Any  other  mode 
of  conveyance  to  Zalim  would  leave  him  under 
the  same  disabilities  as  regards  the  Stamp  law 
as  Ram  Sing  had  been  ;  for  any  suit  he  might 
institute,  would  not  be,  strictly  speaking,  on  the 
original  mortgage,  but  on  the  re-transfer. 

The  real  position  of  the  plaintiff  therefore  was, 
that  he  actually,  though  not  ostensibly,  was 
resting  his  title  to  sue  on  an  assignment  which 
was  unstamped  and  unregistered,  and  for  which 
he  had  given  no  consideration.  And  no  award 
of  arbitrators  could  alter  the  effect  of  a  convey- 
ance once  legally  executed,  or  save  a  person 
from  the  operation  of  the  Stamp  and  Registration 
Laws. 
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The  plaintiff's  suit,  therefore,  was  not  main- 
tainable. 

By  Mahmood,  J. — That  the  lower  Courts  were 
not  justified  in  their  findings  that  the  proceeding 
of  Ram  Sing  artd  Zalim  subsequent  to  the  dismis- 
sal  of  the  former  suit  in  1869,  were  fraudulent  and 
collusive,  and  that  the  person  actually  interested 
in  the  mortgage-deed,  and  the  real  plaintiff  in  this 
case,  was  Ram  Sing.  The  question  of  res  judi- 
cata,  therefore,  did  not  arise.  Though  in  second 
appeal  the  High  Court  is  bound  to  accept  facts 
as  found  by  the  lower  Appellate  Court,  yet,  in 
the  present  case,  the  findings  of  the  lower  Court 
were  not,  properly  speaking,  findings  of  fact. 
They  were  a  series  of  hypothetical  and  conjec- 
tural inferences  drawn  from  facts,  which  were 
admitted  on  all  hands.  The  judgment  of  the 
lower  Appellate  Court  did  not  profess  to  pro- 
ceed on  findings  of  fact,  but  purely  on  a  legal 
view  of  facts.  Such  findings  are  not  findings  of 
fact  such  as  the  law  contemplates ;  but  amount 
only  to  legal  inferences,  and  the  High  Court 
can,  on  second  appeal,  decide  whether  such 
inferences  are  correct  under  the  law. 

All  that  could  be  said  in  the  present  case  on 
the  basis  of  the  Stamp  Law  was  that  the  endorse- 
ment of  the  mortgage-deed  could  not  be  admit- 
ted in  evidence.  But  the  case  was  independent 
of  the  endorsement. 

There  was  nothing  to  warrant  the  inference  that 
the  submission  to  arbitration  was  not  hon6.fide, 
and  the  award  restored  the  parties  to  the  position 
in  which  they  were  before  the  endorsement,  and 
declared  Zalim  to  be  the  owner  as  before  of  the 
mortgage-deed.  The  effect  of  the  filing  of  the 
award  was  to  give  it  the  sanction  of  a  decree, 
i.e.,  the  award  became  as  independent  of  proof 
and  as  conclusive  between  Zalim  and  Ram  Sing 
as  any  decree  could  be.  As  matter  of  evidence, 
it  could  not  be  regarded  as  conclusive  proof 
against  the  defendants,  but  like  judgments,  it 
was  admissible  in  evidence  to  prove  that  the 
plaintiff,  as  Zalim's  heir,  was  the  person  entitled 
to  the  mortgage -deed ;  $  13  of  the  Evidence 
Act  I.  of  1872. 

The  rule  of  the  Stamp  Law  prohibiting  the 
admission  of  unstamped  documents,  being  a 
rule  which  belongs  to  the  remedy,  ad  litis 
ordinationem,  is  to  be  enforced  according  to  the 
law  in  force  at  the  time  when  the  suit  is  brought, 
not  according  to  the  provisions  of  repealed  laws. 
The  question  therefore  of  the   admissibility  of 
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the  endorsement  made  in  1868  must  be  decided 
according  to  the  provisions  of  Act  I.  of  1879, 
the  law  in  force  when  the  suit  was  brought,  and 
not  according  to  the  provisions  of  Act  X.  of 
1862,  the  Stamp  Act  in  force  when  the  endorse, 
ment  was  made* 

But  to  hold  that  by  the  unstamped  endorse- 
ment, Zalim  had  parted  with  his  rights  and 
interests  under  the  bond,  and  that  Ram  Sing 
was  still  the  owner  of  the  mortgage  thereunder, 
would  be  to  act  upon  and  give  effect  to  such 
unstamped  endorsement,  contrary  to  the  distinct 
provisions  of  $  34,  Act  I.  of  1879. 

That  endorsement  could  no  more  be  received 
in  evidence  now  on  behalf  of  the  defendants  to 
show  that  Ram  Sing  is  or  was  the  owner  of  the 
mortgage-deed,  than  it  could  be  received  in 
evidence /T^aiM*/ the  defendants  when  Ram  Sing 
sued  to  enforce  the  mortgage.  The  suit  was 
therefore  maintainable.  Shankar  Lal  v. 
SuKHRANi...!.  L.  Bep.  4  All.  462,1882. 

15. For  Term  of  Years  —  Redemption 

before  Time  Fixed  —  Lease — Iladarawara  Mort- 
ga^re-^OtW  Mortgage  —  Mad,  Reg,  XXXIV,  of 
1802.]  The  plaintiffs  sued  under  the  terms  of 
Madras  Regulation  XXXIV.  of  1802  to  redeem 
a  mortgage,  alleging  that  the  principal  and  inter- 
est had  been  satisfied  by  the  usufruct.  The 
defendant,  inter  alia^  pleaded  that  the  mortgage 
was  an  Iladarawara  mortgage  for  60  years,  and 
that  the  plaintiffs  could  not  redeem  before  the 
expiration  of  that  period.  Their  Lordships  said  : 
—  •*  Assuming,  as  we  must  now  do,  that  Madras 
Regulation  XXXIV.  of  1802  still  applies  to  usu- 
fructuary mortgages  executed  before  the  pass- 
ing of  Act  XXXIII.  of  1855,  the  question  re- 
mains, whether  it  applies  to  that  peculiar  kind 
of  mortgage  known  in  Canara  as  Iladarawara. 
This  kind  of  mortgage  in  Canara  is  said  to  have 
been  originally  like  an  Otti  mortgage  in  Mala- 
bar, where  the  Otti  holder  has  the  right  of  pre- 
emption and  the  preferential  right  to  make  any 
further  advances  on  the  property.  In  the  case 
of  an  Iladarawara  for  a  long  term  of  years,  the 
mortgagee  hopes,  by  careful  cultivation  and  im- 
provement of  the  soil,  to  make  a  profit,  which 
would  not  represent  the  interest  on  the  loan, 
but  the  return  of  his  own  industry  and  expen- 
diture on  the  land  ;  and  for  this  purpose  it  is 
essentially  necessary  that  he  should  have  pos- 
session till  the  end  of  the  term.  In  such  a  case 
it  could   not  be  maintained  that  justice  would 


be  done  to  the  mortgagee  by  repaying  the  loan 
before  the  expiration  of  the  term.  It  appears 
to  us  that  in  South  Canara  an  Iladarawara  is 
usually  something  more  than  an  ordinary 
mortgage.  When,  as  in  the  present  case,  the 
Iladarawara  is  for  a  long  term  of  years,  it 
amounts  to  a  lease  of  the  property  for  the  term 
agreed  upon,  and  justice  cannot  be  done  by  the 
repayment  of  the  loan  before  the  expiry  of  the 
term.  But  the  terms  of  the  document  in  each 
case  will  determine  whether  the  intention  is  to 
create  such  a  lease.  Regard  must  be  had  in 
every  case  to  the  language  of  the  instrument, 
and,  in  the  present  case,  the  instrument  clearly 
secures  to  the  mortgagee  the  use  and  occupa- 
tion of  the  land  for  60  years.  To  a  contract  of 
this  kind  we  must  hold  that  the  Regulation 
does  not  apply."     Perlathail  Subba    Rau  ». 

Mankude  Naravana I.  L.  Rep.  4  Mad. 

113,  1B81,     Kindersley  and  Tarrant,  JJ. 

16.  • By   Agricultiirist  —  Redemption 

before  Time  Fixed— Act  XVII .  0/1879.  f$  12,13.] 
The  general  principle  is  that  the  right  to  redeem 
is  co-extensive  with  that  of  foreclosure,  and 
that,  consequently,  the  right  to  redeem  is  post- 
poned till  the  time  fixed  for  payment  of  the 
mortgage-debt.  But  this  rule  does  not  prevail 
in  cases  falling  under  the  Dekkan  Agrriculturists' 
Relief  Act  XVII.  of  1879,  the  object  of  which  is 
to  relieve  the  agricultural  classes  in  the  Dekkan 
from  indebtedness,  and,  therefore,  any  agree- 
ment between  the  parties  by  which  the  mort- 
gagor is  compelled  to  remain  in  the  mortgagee's 
debt  for  a  definite  period  pro  tanto  frustrates 
the  object  which  the  Legislature  had  in  view. 

An  agriculturist  mortgagor  can,  thereforei 
under  that  act  sue  to  redeem  the  mortgaged 
property  before  the  time  fixed  in  the  mortgage 
deed  for  the  payment  of  the  mortgage-debt. 
Babajiv.  V1THU...I.  L.  Rep.  6  Bom.  734, 
1882.     Sargent,  C.J.,  and  Kemball,  J. 

17. Right   to   Redeem   at   Any  Time, 

Postponement  of -^Apportionment  of  Debt — Usu- 
fructuary Mortgage —Sale  of  Equity  of  Redemp- 
tion to  Different  Purchasers -^Mortgagee  Accepting 
Lease  from  the  Purchaser,"]  A  mortgage-deed 
stipulated  for  the  liquidation  of  a  moiety  of  the 
debt  by  the  usufruct  of  certain  lands  for  7  years, 
and  as  to  the  other  moiety,  stipulated  for  its 
repayment  by  instalments  in  5  years,  and  in 
default,  for  its  liquidation  by  the  possession  and 
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usufruct  of  the  same  lands  being  continued  and 
enjoyed  after  the  expiration  of  the  7  years' 
term,  but  no  further  term  was  created :  — 

Held^  that  the  mortgagor  was  entitled  to 
redeem  at  any  time  after  the  expiration  of  the 
7  years'  term. 

When  the  equity  of  redemption  of  several 
plots  of  land  in  the  possession  of  a  usufructuary 
mortgagee  has  been  sold  to  two  different  per- 
sons, and  the  mortgagee  has  abandoned  his 
possession  of  one  plot,  and  taken  a  lease  of  it 
from  the  purchaser,  and  thereby  destroyed  the 
indivisibility  of  the  original  contract,  the  pur- 
chaser of  the  other  plot  is  entitled  to  redeem  it 
on  payment  of  a  proportionate  amount  of  the 
mortgage-debt.  Maranna  Ammann  v.  Pendv- 
ALA  PERUBOTULU...L  L.  Bep.  3  Mad.  280, 
1881.     Turner,  C.J.,  and  M.  Ayyar,  J. 

18. Covenant  not  to  Alienate,  Aliena- 
tion in  Breach  of — Merger — Purchase  of  Equity 
of  Redemption  by  Prior  Mortgagee  —  Priority  — 
Parties  to  Suit  on  Mortgage  by  Puisne  Mortgagee 
— Sale  in  Execution  of  Decree  obtained  by  Puisne 
Mortgagee  against  Mortgagor  alone,  Effect  of] 
An  alienation  in  contravention  of  a  covenant  in 
the  mortgage-deed  not  to  alienate  the  mort- 
gaged property  so  long  as  the  mortgage  is  sub- 
sisting, is  not  absolutely  void,  but  voidable  only 
so  far  as  it  goes  to  defeat  the  mortgagee's  rights 
under  the  mortgage.  Such  covenants  are  often 
obtained  by  mortgagees  in  India  with  the  sole 
object  of  disabling  mortgagors  from  the  right 
to  redeem  the  property  by  raising  money  on  its 
security  on  less  onerous  terms.  While  Courts 
of  Justice  will  give  effect  to  the  private  agree- 
ments of  the  parties,  they  decline  to  give  their 
aid  in  enforcing  oppressive  stipulations  which 
do  not  really  form  part  of  the  transaction,  and 
go  beyond  the  whole  object  of  the  contract.  An 
analogy  exists  between  stipulations  of  this  kind 
and  stipulations  for  penalties,  against  which 
Courts  of  Equity  give  relief. 

A  mortgagee  having  the  benefit  of  a  cove- 
nant against  alienation,  cannot  employ  it,  so  as 
to  deprive  the  mortgagor  of  the  power  of  deal- 
ing with  his  rights  consistently  with,  and  sub- 
ject to,  the  mortgage.  A  transfer,  therefore, 
made  in  breach  of  a  covenant  against  alienation, 
is  valid  except  in  so  far  as  it  encroaches  upon 
the  rights  of  the  prior  mortgagee,  and,  with  this 
reservation,  such  covenants  do  not  bind  the  pro- 
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perty  so  as  to  prevent  the  acquisition  of  a 
valid  title  by  the  alienee. 

A  purchase  by  the  mortgagee  of  the  equity 
of  redemption  from  the  mortgagor,  does  not 
necessarily  operate  as  a  merger  of  the  mortgage, 
but  where  it  is  the  manifest  intention  of  the 
mortgagee  to  keep  the  mortgage  alive,  or  it  is 
for  his  benefit  to  do  so,  it  should  be  held  that  it 
exists  after  the  purchase.  Gaya  Prasad  v.  Salik 
Prasad  (I.  L.  R.  3  All.  682)  followed. 

A  prior  mortgagee,  therefore,  who  has  pur- 
chased the  equity  of  redemption  with  notice  of 
a  subsequent  encumbrance,  is  entitled  to  fall 
back  on  his  mortgage  as  against  such  subse- 
quent encumbrancer  or  a  purchaser  at  a  sale  in 
execution  of  a  decree  obtained  by  him  against 
the  mortgagor  alone 

A  prior  mortgagee  is  not  bound  to  make  a 
puisne  mortgagee  party  to  a  suit  brought  by 
him  to  enforce  his  previous  mortgage  ;  but  if  he 
does  not,  the  puisne  mortgagee  will  not  be  bound 
by  the  decree  in  the  suit  to  which  he  was  not  a 
party,  and  may,  at  any  time  before  sale  there- 
under, come  in  and  redeem,  but  if  he  does  not 
redeem,  and  a  sale  takes  place,  his  lien  will  be  de- 
feated unless  he  can  show  something  more  than 
the  existence  of  his  subsequent  encumbrance, 
some  fraud  or  collusion  which  entitles  him  to 
defeat  the  prior  mortgage  or  have  it  postponed 
to  his  own.  Ruling  of  Turner,  J.,  in  Khub  Chand 
V.  Kalian  Das  (I.  L.  R.  I  All.  240)  followed. 

A.  and  B.  mortgaged  certain  property  to  the 
plaintiff  in  1874,  and  in  1875,  ^.  alone  again  mort- 
gaged a  part  of  his  property  to  the  plaintiff  to 
secure  a  further  advance,  and  covenanted 
therein  not  to  alienate  the  property  so  long  as 
the  mortgage-debt  was  unpaid.  This  same  pro- 
perty was  afterwards,  in  July,  1877,  mortgaged  by 
A,  to  C,  who  took  with  notice  of  the  prior 
encumbrances.  In  October,  1877,  A.  executed 
another  mortgage  to  the  plaintiff  of  the  same 
property  to  secure  a  further  advance. 

At  a  sale  in  execution  of  a  decree  obtained  by 
Con  his  mortgage  against  A,  alone,  the  defen- 
dant became  the  purchaser  of  the  mortgaged 
property  ;  but  before  the  sale  was  effected,  the 
plaintiff  purchased  the  same  property  from  A 
in  consideration  of  the  moneys  due  on  the 
mortgages  to  him  of  1875  ^^^  *S77* 

In  a  suit  by  the  plaintiff  for  a  declaration  of 
his  proprietary  right,  relying  on  his  purchase  and 
mortgages : — 
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Held^  1st — That  the  covenant  against  alienation 
in  the  plaintiffs  mortgage  of  1875  ^^^  "^^  affect 
the  defendant's  rights. 

2nd— That  the  plaintiff's  purchase  of  the  mort- 
gaged property  did  not  affect  his  priority  of  lien 
under  the  mortgriges  of  1874  and  1875,  but  that 
he  was  entitled  to  rely  on  them  as  a  means  of 
resisting  the  defendant's  claim  to  hold  the  pro- 
perty free  from  his  encumbrances. 

3rd— That  no  fraud  or  collusion  on  C.'s  part 
having  been  established,  his  lien  under  his  mort- 
gage must  be  held  valid.  The  plaintiff  by  his 
own  action  abandoned  the  right  of  paying  off 
the  lien,  and  allowed  the  property  to  pass  into 
the  defendant's  hands  by  process  of  law,  and  could 
not  now  recede  from  the  position  in  which  he 
placed  himself.  The  defendants,  therefore, 
must  be  held  to  have  purchased  the  rights  of  /4., 
such  as  they  were  at  the  date  of  the  mortgage  to 
C.,  and  at  the  time  of  the  execution  sale,  or,  in 
other  words,  the  equity  of  redemption  su|}ject 
only  to  the  plaintiff's  mortgages  of  1874  and  1875. 
The  right  of  the  plaintiff  as  puisne  mortgagee 
under  his  mortgage  of  October  1877  must  be 
held  to  have  been  lost  by  the  execution  sale  to 
the  defendant. 

4th — That  the  plaintiff's  purchase  was  subject 
to  C.'s  mortgage  of  July  1877,  and  could  not  de- 
prive the  defendant  of  what  he  had  purchased  at 
the. execution  sale,  and  that  all  that  the  plaintiff 
was  entitled  to  was  a  declaration  that  as  holder 
of  the  mortgages  of  1874  and  1875  he  was  entitled 
to  possession  by  virtue  of  his  liens ;  that  the 
rights  purchased  by  the  defendant  were  subject 
thereto,  and  could  not  be  enforced  as  against 
the  plaintiff  till  full  payment  of  the  moneys  due 
to  him   under  those  mortgages.     Ali  Hasan  v. 

Dhirja L   L.  Rep.  4    All.    618,    1882. 

Tyrrell  and  Makmood,  JJ. 

19. Tacking']    The  mortgagor  of  an 

estate  gave  the  mortgagee  four  successive  bonds 
for  the  payment  of  money,  in  each  of  which  it  was 
stipulated  that  if  the  amounts  were  not  paid  on  the 
due  date,  it  should  take  priority  of  the  amount 
due  under  the  mortgage,  and  redemption  of  the 
mortgage  should  not  be  claimed  until  it  had 
been  satisfied.  The  representative  in  title  of 
the  mortgagor  subsequently  sued  to  redeem  on 
payment  of  the  amount  of  the  mortgage  money 
only  : — 

Held,  that  though  the  bonds  did  not,  in  so 
many  words,  create  charges   on  the  estate,  yet 
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their  terms  were  such  as  to  leave  no  doubt 
that  the  intention  of  the  contracting  parties 
was  that  the  equity  of  redemption  should  be 
postponed  until  the  money  Advanced  under  them 
had  been  repaid ;  and  that  the  plaintiff,  therefore, 
was  not  entitled  to  possession  merely  on  payment 
of  the  mortgage  money.  Allu  Khan  rr.  Roshan 
Khan... I.  L.  Bep.  4  AIL  86, 1881.    Straight 

and  Duthcit,  JJ. 

19a. Tacking  Simple  Contract  Debt  to 

Mortgage — Voluntary  Conveyance  —  Trust  for 
Creditors.']  A,,  a  relation  of  the  plaintiff,  by  a 
deed  which  recited  that  he  desired  that  the  estate 
thereby  conveyed  should  remain  in  his  family, 
conveyed  all  his  estate  to  the  plaintiff,  in  consi- 
deration of  his  undertaking  to  pay  all  A.'s  debts. 
After  A,'s  death  the  plaintiff  sued  for  an  account 
and  redemption  of  certain  immovable  property 
which  had  been  mortgaged  to  the  defendant  by 
A.  The  defendant  claimed  to  tack  on  to  the 
mortgage-debt  a  simple  contract  debt  due  to 
him  from  ^4.  It  appeared  that  the  defendant  was 
the  only  creditor,  and  that  the  property  was 
more  than  enough  to  pay  the  debt  :— 

Held,  that  the  deed  did  not  create  a  trust  for 
the  creditors,  on  the  contrary,  the  object  was 
that  the  family  properly  might  be  preserved, 
but  due  effect  could  not  be  given  to  the  whole 
of  the  instrument,  unless  it  were  construed  as  a 
conveyance  to  the  plaintiff  charged  as  between 
him  and  A.  with  the  payment  of  A.'s  debts. 
During  /4.*s  life-time  (in  the  absence  of  any  com- 
munication between  the  plaintiff  and  the  creditors 
capable  of  being  construed  as  an  admission  by 
him  that  he  held  the  property  as  a  trustee  for 
them)  the  creditors  could  not  claim  to  be  paid 
under  the  instrument,  though  possibly  they 
might  impeach  it.  But  on  A.'s  death  his  credi- 
tors would  be  entitled  in  an  administration  suit 
to  have  the  charge  of  A.'s  debts  enforced  in  their 
favour,  and,  under  these  circumstances,  it  being 
admitted  that  the  defendant  was  the  only  unpaid 
creditor,  or  at  any  rate  that  the  property  was 
far  more  than  sufficient  to  pay  them,  the  prin- 
ciple of  Kol/e  V.  Chester  (20  Beav.  610;  should  be 
followed,  and  to  avoid  multiplicity  of  suits,  the 
defendant  be  allowed  to  tack  his  simple  contract 
debt  to  the  mortgage.  Rag  ho  Govind  Parajpk 
V,  Balvant  Am  kit  Gole...L  L.  Kep.  7  Bom. 
101,    1883.     Sargent,    C.J.,  and   KembaU,    J. 

20. Usufructuary  —  Failure    to  give 

Possession — Compensation  for  Breach  of  Con- 
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tract  to  give  Possession — Act  X.  of  1877,  \  43.] 
A  usufructuary  mortgagee,  the  mortgagor  hav- 
ing broken  his  agreement  to  give  him  possession 
of  the  mortgaged  property,  sued  the  mortgagor 
to  recover  the  principal  mortgage-money  and 
interest  by  enforcement  of  his  lien.  There  was 
no  hypothecation  of  the  land  as  security  for  the 
debt:— 

Held,  that  it  was  inequitable  to  dismiss  the 
suit  for  that  reason,  the  defendant  having  been 
guilty  of  a  breach  of  the  contract  of  mortgage, 
for  which  the  plaintiff  was  entitled  to  compen- 
sation ;  and  though  the  plaintiff  had  not  express- 
ly claimed  such  relief,  yet,  regard  being  had  to 
the  pleadings  and  evidence  in  the  case,  the  suit 
might  be  treated  as  one  for  such  relief ;  and 
that  in  estimating  the  compensation  to  be 
awarded,  the  principal  amount  of  the  mortgage 
debt  with  interest  at  the  rate  specified  in  the 
mortgage  contract  might  fairly  be  taken  as  a 
reasonable  guide.  Mahesh  Singh  v.  Chan- 
HABjA  S1NG...I.  L.  Bep.  4  AU.  245,  1882. 
Straight  and  Tyrrell  ^  J  J. 

Followed  in  Shro  Narain  v,  Jai  Gobind... 
I.  L.  Bep.  4  All.  281^  1882.    Straight  and 

Brodhurst,  JJ. 

21.  —  Notice  of  Foreclosure  not  Signed 
by  Judge—Beng,  Reg.  XVII.  of  1806,  $  7.]  A 
notice  of  foreclosure  which  is  not  signed  by  the 
District  Judge,  but  bears  only  the  seal  of  his 
Court,  is  informal  and  bad,  and  the  foreclosure 
proceedings  in  which  such  notice  was  issued  are 
void  ab initio,  Basdeo  Singh  t;.  Mata  Din. ..I. 
L.  Bep.  4  AU.  276,  1882.     Straight   and 

Tyrrell,]]. 

22.  — -  Compromise — Breach  by  Mortga- 
gor-^Mortgage^s  Right  to  Fall  back  on  Mort- 
gaged] While  the  year  of  grace  was  running 
on  an  application  to  foreclose  a  mortgage  under 
Bengal  Regulation  XVII.  of  1806,  a  compromise 
was  come  to  between  the  mortgagor  and  mort- 
gagee by  which  the  former  agreed  to  transfer 
to  the  latter  by  sale  in  consideration  of  the 
money  due,  his  shares  in  three  of  the  mort- 
gaged villages,  and  should  not  assert  his  right 
tinder  ^  7  of  Act  XVIII.  of  1873  as  ex-proprie- 
tors to  retain  the  siV- lands  appertaining  to  those 
shares,  and  the  mortgagee  agreed  to  relinquish 
his  claim  on  the  rest  of  the  mortgaged  property. 
It  was  also  agreed  that  the  compromise  should 
become  void,  and  the  plaintiff  be  entitled  to  as. 

65 
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sert  his  right  in  respect  of  all  the  mortgaged 
property  as  a  mortgagee,  who  had  foreclosed,  in 
the  event  of  the  mortgagor  asserting  his  title  to 
retain  stV-lands  in  the  shares  transferred  to  the 
mortgagor.  The  mortgagor  having  in  breach 
of  this  agreement  asserted  his  right  as  ex-pro- 
prietor, to  retain  stV- lands  appertaining  to  the 
shares  transferred  to  the  mortgagee,  the  latter 
sued  to  obtain  possession  of  all  the  mortgaged 
property  under  the  foreclosure : — 

Held,  that  the  plaintiff,  on  the  defendant's 
failure  to  give  effect  to  the  compromise  transac- 
tion, was  entitled  to  fall  back  on  his  equities 
under  the  mortgage  and  foreclosure  proceedings 
thereunder.  Lull  Dhur  Rai  v.  Gunput  Rat  (N. 
W.  P.,  H.  C.  Rep.  1869,  p.  22,)  followed.  Dhon- 
dha  Rai  v.  Meghu  Rai. ..I.  L.  Bep.  4  All. 
332,   1882.  Oldjield  and  Tyrrell,  JJ. 

28.  ■  Limit  at  ion —Adverse  Possession-^ 
Patni — Lis  Pendens-^  Redemption  of  Part  of  Mort- 
gaged Property  —  Parties — Priority  —  Account, 
Decree  for — Sale  in  Execution  of  Decree*  ]  I  n  1 855 
a  decree  for  an  account  was  passed  by  the  Su- 
preme Court  of  Calcutta  against  A.,  an  executor. 
A.  died  in  1856,  and  the  suit  was  revived  against 
his  representatives,  who,  on  the  29th  August, 
1866,  were  ordered  to  pay  into  Court  a  certain 
sum  found  to  be  due  from  A^s  estate.  Default 
being  made  by  the  representative  of  A.,  a  writ 
of  fieri  facias  was  issued  to  the  Sheriff,  under 
which,  on  the  21  st  February  1 867,  he  sold  the 
property  in  dispute  to  the  defendant,  who  had 
previously  obtained  a  patni  lease  thereof  from 
i4.*s  representatives  on  the  6th  September,  1865. 
The  conveyance  from  the  Sheriff  to  the  defend- 
ant was  executed  on  the  1st  April,  1867  pre- 
viously to  the  patni  lease  to  the  defendant,  /!.'s 
representatives  had,  on  the  iith  January,  1865, 
executed  a  mortgage  of  the  property  in  dispute 
and  certain  other  property,  tp  secure  a  loan 
raised  by  them  for  the  purpose  of  paying  the 
GK>vernment  revenue  of  certain  taluks,  the  pro- 
perty of  A.,  and  on  the  30th  March,  1867,  the 
plaintiff  became  the  purchaser  of  the  mortgaged 
property  at  a  sale  in  execution  of  a  decree 
obtained  by  the  mortgagee  on  his  mortgage  in 
a  suit  to  which  the  defendant  was  not  a  party. 
On  the  13th  March,  1879,  the  plaintiff  sued  for 
khas  possession  of  the  property  he  had  pur- 
chased : — 

Held,  1st — ^That  the  defendant  was  not  en- 
titled to  rely  on  her  possession  as  patnidar,  as 
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Adverse  possession  against  the  plaintiffs  claim 
to  the  superior  interest;  and  though  the  de- 
fendant contracted  to  buy  the  superior  interest 
on  the  aist  February,  1867,  yet,  as  the  convey- 
ance was  not  made  to  her  until  the  1st  April, 
1867,  she  could  not  be  considered  to  have  been 
in  possession  of  the  superior  interest  until  the 
date  of  the  conveyance,  and  the  present  suit 
being  within  12  years  of  that  date  was  not, 
therefore,  barred  by  limitation. 

2ndly — That,  having  regard  to  the  nature  of 
the  suit  against  A.  and  the  relief  prayed  therein, 
the  mortgagee  who  claimed  under  the  mortgage 
of  January,  1865,  could  not  at  that  time  have 
anticipated  that  the  order  of  the  29th  August, 
1866,  or  the  subsequent  order  directing  the 
property  in  question  to  be  sold,  would  be  made ; 
and  therefore  neither  the  mortgagee,  nor  the 
plaintiff  claiming  under  him,  were  bound  by  the 
subsequent  order  for  sale  in  that  suit ;  and  the 
mortgagee  was,  therefore,  entitled  to  precedence 
of  the  defendant's  purchase,  in  that  suit.  Kotlas 
Chandra  Ghose  v.  Fidchand  Jaharri  (8  Beng. 
L.  R.  474)  followed. 

3rdly — That  the  avowed  purpose  for  which 
the  mortgage  was  made  being  to  raise  money 
for  payment  of  Government  revenue,  the  pay- 
ment of  which  would  be  in  the  nature  of  an 
insurance  of  i4.'s  property  for  the  claims  of  his 
creditors,  such  mortgage  was  entitled  to  priority 
over  the  defendant's  purchase  though  the  sale 
to  her  was  made  for  the  express  purpose  of 
paying  A,*s  debts. 

Even  if  the  mortgage  had  not  been  made  to 
provide  for  payment  of  Government  revenue, 
still,  unless  the  plaintiff  knew  that  there  were 
no  debts,  and  that  A.^s  representatives  intended 
to  misapply  the  money  advanced  to  them,  he 
would  be  entitled  to  insist  on  the  validity  of  his 
mortgage  as  against  AJs  creditors,  and  therefore 
as  against  the  defendant.  Greender  Chunder 
Ghose  v.  Mackintosh  (I.  L.  R.  4  Cal.  897) 
followed. 

4thly — That  the  defendant,  as  patnidar,  under 
a  patni.prior  to  the  mortgage  suit,  ought  to  have 
been  made  a  party  to  it  so  as  to  give  her  an 
opportunity  of  redeeming  the  mortgages ;  and 
she  was  not,  therefore,  bound  by  the  decree  in 
that  suit,  and  the  plaintiff  had  no  higher  right 
against  her  than  the  mortgagee  would  have  had 
if  he  had  made  her  a  party. 
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As  the  defendant  could  only  have  redeemed  on 
paying  the  full  amount  due  on  the  mortgage, 
she  was  entitled  now  to  redeem  on  paying  such 
amount,  if  the  plaintiffs  purchase  money  exceeded 
that  amount,  or  the  amount  of  such  purchase 
money  if  it  was  less  than  the  mortgage  debt. 
Kasumunnissa  Bibkev.  Nilratna  B08B...I. 
L.  Bep.  8  Cal.  79,1881 ;  9  CaL  Bep.  174  ; 
lOCaL  Bep.  IIS.    Pontifex  and  Fidd,   JJ. 

24. Beng,  Reg.    LIL    of  1803— Z>«j- 

qualified  Proprietor  —  Court  of  Wards— Capacity 
to  Contract^]  Where  an  estate  has  been  pro- 
perly taken  possession  of  by  the  G>urt  of  Wards 
under  a  proper  power  on  behalf  of  its  ward,  the 
latter  is  incompetent  to  bind  the  same  by  debts 
or  alienation  thereof.  Mohummud  Zahoor  AH 
Khan  v.  Musst.  Thakooranee  Rutta  Koer  (il 
Moore  L  A.  468 ;  9  W.  R.  P.  C  9)  distinguished. 
Where  such  Court  has  gireo  to  its  wards  a 
limited  authority  to  raise  loans  in  order  to  pay 
off  antecedent  debts,  that  is  not  such  a  holding 
out  to  the  world  of  the  competency  of  such 
wards  as  would  induce  any  reasonable  person  to 
suppose  that  they  had  power  to  contract  other 
debts.  Rax  Balkrishna  v.  Mvsst.  Massvma 
B1B1...L.  B.  9 1.  A.  182, 1882 ;  I.  L.  Bep. 

6AU.142. 

25.  —  Foreclosure,  Demand  Necessary 
before— Beng.  Reg.  XVII.  of  1806,  §  8.]  Sec- 
tion 8  of  Bengal  Regulation  XVII.  of  1806  con- 
templates a  previous  demand  of  payment  and 
non-compliance^therewith,  as  a  kind  of  cause  of 
action  for  commencing  foreclosure  proceedings, 
and  that  the  demand  must  necessarily  be  made 
before  the  mortgagee  has  the  right  of  applying 
for  foreclosure,  and  the  omission  to  make  such 
a  demand  vitiates  the  foreclosure  proceedings. 
Behari  Lai  v.  Beni  Lai  (I.  L.  R  3  All.  408)  fol- 
lowed. Karan  Singh  v.  Mohan  Lal...I.  I*. 
Bep.  5  AIL  9)  1882.    Brodhurst  and   Mak* 

mood,  jJ. 

26. Or  Sale— Onus  Probandi.]    Where 

one  party  alleges  a  transaction  to  be  a  mortgage, 
and  the  other  alleges  it  to  be  a  sale,  the  question 
which  presents  itself  for  consideration  b  whe- 
ther or  not  there  continued  to  be  a  debt  from 
the  former  to  the  latter.  The  form  of  the  in- 
strument is  not  conclusive.  If  it  appear  tUi- 
undCf  as,  for  instance*  by  the  conduct  of  the 
apparent  vendee  himself,  that  the  deed  was  in- 
tended as  a  mere  security  for  money,  and  that 
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fraudulent  purpose  of  shielding  GopaVs  equity  of 
redemption  in  the  lands  from  execution,  yet  it 
was  impossible  for  any  Court  of  Equity  to  allow 
the  defendants  to  pose  as  purchasers  or  owners, 
when  they  had  accepted  repayment  of  Rs.  750 
as  mortgagees.  Having  done  this,  and  having, 
on  the  faith  of  the  latter  of  the  two  documents 
produced,  been  permitted  by  the  plaintiff  to 
remain  in  possession  without  disturbance  for  10 
years  as  mortgagees,  they  were  estopped  from 
setting  themselves  up  as  purchasers  or  owners... 
Mahadaji  Gopal  Baklekar  v.  Vithal  Ballal. 
I.  L.  Bep.  7  Bom.  78, 1881.    Wesiropp,  C.J., 

and  Mehillf  J. 

28* Conditional  Sale — Foreclosure  — 

Suit  for  Possession    Dismissed    at    Instance  of 

Interoenor — Damages^  Measure  of — Costs,  Suit 

either    oral    or    documentary'  for — Covenant  to  Pay.^    The  defendants  mort- 
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he  so  treated  it,  a  Court  of  Equity  will  deal 
with  it  accordingly. 

The  plaintiffs  sued  to  redeem  certain  lands 
alleging  that  they  had  been  mortgaged  to  the 
defendant  by  their  father  under  two  documents 
.which  the  defendant  produced  and  relied  upon 
as  being  deeds  of  sale  conveying  the  property  to 
him  absolutely.  It  appeared  that  the  defend- 
ant's books  contamcd  entries  treating  the  respec- 
tive considerations  named  in  the  deeds  as  con- 
tinuing debts  due  to  the  defendant  from  the 
plaintiffs'  father  :— 

Meld,  that  under  the  circumstances,  the  deeds 
must  be  regarded  as  mere  securities  for  money. 
The    entries,  when  '  put  in,  were  sufficient   to 
shift  the  burden  of  proof  from  the  plaintiffs  to 
the  defendant,  and  made  it  incumbent  on  the 
latter    to    give 
evidence  to  neutralize  or  explain  away  their 
effect,  or  to   show  that   they   related  to  other 
transactions  than  those  to  which  the  deeds  re- 
lated.   Govinda  V,  Jesha   Premaji......!.  L. 

Sep.  7  Bom.  73, 1878.    Westropp,  CJ.,  and 

Melvill,  J. 

37. Or  Sale^Estoppel^Mortgage  to 

Defeat  Execution."]  In  order  to  defeat  the  execu- 
tion of  a  decree  obtained  against  the  plaintiff's 
father,  he,  in  collusion  with  one  Bhikaji,  per- 
mitted the  latter  to  obtain  a  decree  against  him 
based  on  an  award,  and  to  sell  the  land  in  ques- 
tion in  execution,  at  which  sale  Bhikaji  and 
another  became  the  purchasers.  These  purcha- 
sers sold  the  property  to  the  defendants  in  1857. 
In  1858,  an  attachment  laid  on  the  property  by 
the  holder  of  the  decree  against  the  plaintiffs 
father  was  raised  on  the  application  of  the  defend- 
ants, who  alleged  the  property  to  be  theirs.  In 
1876,  the  plaintiff  sued  to  recover  possession, 
alleging  that  the  transaction,  though  ostensibly 
a  sale,  was  really  a  mortgage  by  his  father  to 
the  defendants.  Two  documents  were  produced, 
dated  respectively  1855  and  i86a,  whereby  the 
^Ufendants  as  mortgagees  acknowledged  the  re- 
ceipt of  two  sums  of  Rs.  375  from  the  plaintiff's 
father.  It  also  appeared  that  on  the  faith  of 
one  of  the  documents  the  defendants  had  been 
allowed  to  remain  in  possession  for  10  years 
without  disturbance  as  mortgagees  : — 

Held,  that  assuming  that  the  award,  the  decree 
founded  thereon,  and  the  sale  to  Bhikaji  and  the 
transfer  by  him  to  the  defendants  were  for  the 


gaged  to  the  plaintiff  as  their  own,  by  way  of  con- 
ditional sale,  part  of  the  family  property.  The 
plaintiff  foreclosed,  and  then  sued  for  possession, 
but  the  other  co-sharers  intervening  and  denying 
the  defendants'  right  to  mortgage,  withdrew 
the  suit  with  liberty  to  file  a  fresh  suit.  At  the 
instance  of  the  defendants,  who  stated  that  they 
would  get  their  co-sharers  to  confess  judgment, 
the  plaintiff  again  sued  for  possession  ;•  but  the 
suit  being  defended  by  the  co-sharers,  was  dis- 
missed. The  morgage  deed  contained  no  cove- 
nant for  the  repayment  of  the  debt.  The  plaintiff 
now  sued  for  damages  calculated  on  the  money 
lent,  and  interest  and  the  costs  of  the  former  liti- 
gation : — 

Held,  that  he  was  entitled  to  recover  the 
money  lent  and  interest,  and  the  costs  of  the 
second  suit.    Bhugwan  Acharjee  v.  Gobind 

Sahoo LL.Bep.  9Cal.  284,  1882;  11 

Cal.  Rep.  855.     OKinealy  and  Bose,  JJ. 

29. Redemption  of  Part    of  Property 

Mortgaged  by  Purchaser  of  Part."]  The  pur- 
chaser of  the  equity  of  redemption  of  a  part  of 
the  property  mortgaged  is  not  entitled,  without 
the  consent  of  the  mortgagee,  to  redeem  such 
part  only  by  payment  of  a  proportional  share  of 
the  mortgage  debt  The  mortgagee  is  entitled 
to  insist  that  his  mortgage  security  shall  not  be 
divided  against  his  will.    Sadigotla  Timmappa 

V.  Lakshmamma I.  L.  Bep.  5  Mad.  886, 

1882.     M.  Ayyar  and  Tarrant,  JJ. 

30. Marshalling  Assets  —  Right    of 

Mortgagee  to  Sell  any  Part  of  Mortgaged  Pro- 
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petty."]  The  purchaser  of  the  equity  of  redemp- 
tion of  a  part  of  the  property  mortgaged,  whose 
purchase-money  has  been  applied  to  the  satis- 
faction of  a  prior  mortgage  on  the  property,  can- 
not insist  that  a  second  mortgagee  thereof,  who 
holds  other  property  as  well  as  security  for  his 
debt,  should  resort  to  such  other  property  in  the 
first  instance  for  the  purpose  of  realizing  his 
debt.   Indukuri  Rama  Rajaif.  Yerramili  Sub- 

BARAYUDU I.  L.  Bep.  5  Mad.  387, 1883. 

Innes,  C.J.  (Oflfg.),  and  Tarrant,  J. 

31. Mortgagee  in  Possession,  Acquisi- 
tion of  Share  in  Equity  of  Redemption  by — Suit 
to  Redeem.']  Where  a  mortgagee  in  possession 
acquires  a  share  in  the  equity  of  redemption,  he 
cannot  be  compelled  to  surrender  the  mortgaged 
property,  or  any  part  of  it,  on  payment  of  the 
debt  or  a  proportionate  part  of  it,  until  the 
person  seeking  to  redeem  has,  by  a  proper  suit 
for  partition,  ascertained  definitely  the  shares  of 
the  co-owners.     Marakar  Akath   Kondara- 

KAYIL    MaMU    V,    PUNJAPATATH    KUTTU...I.    L. 

Bep.  6  Mad.  61, 1882.     Innes,  C.J.,  and 

M.  Ayyary  J. 

32. Mad.  Reg.  XXXIV.  of  i802— Ila- 

darawara  Mortgage^ Accounts.]  A  mortgage 
deed  which  provides  that  the  mortgaged  lands 
should  be  made  over  to  the  mortgagee  for  culti- 
vation ;  that  a  grain-rent,  estimated  at  a  certain 
quantity,  should  be  retained  yearly  in  lieu  ©f 
interest  by  the  mortgagee,  and  that  on  the 
expiry  of  any  year  the  mortgage  might  be 
redeemed  and  possession  recovered  on  payment 
of  the  principal,  falls  within  the  purview  of 
Madras  Regulation  XXXIV.    of    1802.     Tip- 

PAVYA  Holla  v.  Venkata I.   L.  Bep.  6 

Mad.  74, 1882.     Turner,  C.J.,  and  Kindersley, 

J- 

33. Purchase  of  Equity  of  Redemption 

by  Mortgagee  Pending  Attachment  in  Execution 
— Merger — Right  of  Mortgagee  to  fall  Back 
on  Mortgage  as  against  Execution-Purchaser.] 
A  mortgagee  who  purchases  the  mortgaged  pro- 
perty, pending  an  attachment  thereof  in  execu- 
tion of  a  decree  obtained  against  the  mortgagor 
by  a  third  person,  and  sets  off  the  money  due 
vnder  the  mortgage  against  the  purchase-money, 
is  entitled,  as  against  the  purchaser  at  the  exe- 
cution-sale, to  fall  back  on  his  mortgage  and 
enforce  it  as  against  the  mortgaged  property, 
his  purchase  pending  the  attachment  being  void  I 


MOBTGAGE--r^/<;. 

as  against  the  execution. purchaser.  Bissen 
Doss  Singh  v.  Sheo  Prosad  Singh  (5  Cal.  Rep. 
29)  followed.    GoPAL  Sahoo  v.  Gunga  Pershad 

Sahoo I.  L.  Bep.  8  CaL  530,  188d. 

Mitter  and  Maclean,  JJ. 

34. Redemption,  Right  of  Puisne  Mori' 

gagee  —  Foreclosure,  Parties  to  Suit — Accounts 
— Change  of  Form  of  Suit-^ Amendment,]  In 
order  to  obtain  a  complete  title,  the  first  or  any 
subsequent  mortgagee  or  incumbrancer  who  files 
a  bill  for  foreclosure  or  sale,  must  make  ail 
persons  who  have  incumbrances  at  the  Ume  of 
the  institution  of  the  suit,  posterior  in  point  of 
time  to  his  mortgage,  parties  to  the  suit ;  and  if 
such  plaintiff  should  foreclose  the  mortgagor 
and  such  incumbrancers  as  he  has  made  parties, 
yet  he  will  be  liable  to  be  redeemed  by  any  incum- 
brancer who  might  have  been,  but  was  not  ntade 
a  party  to  his  suit,  whether  he  had  any  notice  of 
that  incumbrance  or  not. 

Qtuere,  whether  the  judgment  obtained  bj 
the  prior  incumbrancer  in  such  a  suit  without 
notice  of  a  subsequent  incumbrance,  would 
bind  the  subsequent  incumbrancer  as  to  the 
accounts. 

The  plaintiff  charging  the  defendants  with 
having  wrongfully  dispossessed  him  of  certain 
property,  sued  to  eject  them,  but  the  Court 
found  that  he  was  only  a  puisne  mortgagee, 
and  one  of  the  defendants  a  prior  mortgagee, 
but  the  Court  permitted  the  plaintiff  to  change 
his  case,  and  in  the  same  suit  permitted  him 
to  redeem  the  mortgagee  defendant.  Sakana 
Kalana  v.  Virupakshapa  Ganeshapa...!.  L. 
Bep.  7  Bom.  146, 1882.    Kemball  and 

Pinhey,  JJ. 
S.  C.  under  Principal  and  Surety.  2. 

35. Conditional  Sale  —  Gahan  Lahan 

Clause-^ Redemption.]  The  authority  of  Ramji 
V.  Chinto  (i  Bom.  H.  C  Rep.  199)  has  not 
been  shaken ;  a  gahan  lahan  clause  in  a  mort- 
gage-deed does  not  prevent  the  redemption  of 
the  mortgage.  Kanavalal  r.  Pyarabai...!.  L. 
Bep.  7  Bom.  139,  1882.    MeJmU  and  Kern* 

*«^,  JJ. 
S.  C.  under  Evidence.  21. 

36. By  Executors  —    Administration 

Suit — Fi.  Fa. — Sale  in  Execution^-^Lis  Pendens, 
Res  Judicata — Apportionment  of  Mortgage-Debt.'] 
The  defendants,  on  the  18th  July,  1867,  pur- 
chased the  property  io  dispute  at  a  sale  in  exe- 


Digitized  by 


Google 


{    878    ) 


DIGEST  OF  CASES. 


(    874    ) 


MORTGAGE— am/<;. 

cutioD  of  a  writ  of  fi,  fa,  issued  on  the  24th 
December,  1866,  in  a  suit  by  the  representatives 
of  A.  against  5.,  his  brother,  and  after  5.'s 
death,  against  his  executors.  Before  the  sale 
to  the  defendants,  ^.'s  executors  had  mortgaged 
the  property  to  the  plaintiff  on  the  I2th  Octo- 
ber, 1866,  and  the  plaintiff  sued  on  his  mort- 
gage on  the  loth  June,  1867.  The  defendants 
were  made  parties  to  that  suit,  and  set  up  a  de- 
fence that  they  had  been  improperly  made 
parties,  and  claimed  a  title  superior  to  the 
plaintiffs.  That  suit  was  dismissed  as  against 
the  defendants  on  the  ground  that  they  bad 
been  improperly  made  defendants,  but  a  decree 
for  sale  was  made  against  the  executors,  at 
the  sale  in  execution  of  which  decree  the  pro- 
perty was  sold  to  the  plaintiff.  The  plaintiff 
now  sued  for  possession,  but  the  defendants 
claimed  a  right  to  redeem : — 

Held^  1st — That,  though  in  the  former  suit 
the  defendants  might  and  ought  to  have  made 
their  rights  as  holding  under  the  mortgagor  a 
ground  of  defence,  and  though  that  question 
must  be  deemed  to  have  been  directly  and  sub- 
stantially in  issue  in  that  suit,  yet  it  could  not 
be  said  to  have  been  finally  heard  and  decided, 
the  view  taken  by  the  Court  having  rendered 
any  such  hearing  and  decision  unnecessary. 
The  defendants,  therefore,  were  not  precluded  by 
%  13  of  Act  X.  of  1877,  from  raising  the  question 
of  their  rights  under  the  mortgagors. 

2nd— The  sale  under  the  fi,  fa.  was  in  virtue 
of  an  attachment  proceeding  which  commenced 
prior  to  the  institution  of  the  plaintiffs  suit,  and 
whatever  could  have  been  sold  in  January,  1867, 
could  be,  and,  in  fact,  was  sold  to  the  defendants 
in  July,  1867,  notwithstanding  that  the  plaintiff 
had  in  the  meantime  instituted  his  suit  The 
doctrine  of  lis  pendens  is  grounded  on  the  in- 
convenience that  would  arise  if  mortgagors  were 
able,  after  action  brought,  to  alienate  the  pro- 
perty mortgaged  ;  but  it  does  not  follow  that  the 
rule  would  hold  good  where  the  alienation  is  not 
by  the  mortgagor,  but  by  the  Court  acting  on 
behalf  of  the  creditors  against  the  mortgagor, 
and  where  the  process  of  sale,  or  at  any  rate  the 
proceeding,  with  a  view  to  sale,  had  commenced 
before  the  suit  was  instituted. 

The  plaintiff,  therefore,  was  not  entitled  to 
hold  the  property  free  from  any  rights  which  the 
defendants  had  acquired  by  the  fi.fa,  sale,  t.e., 
a  right  to  redeem. 


MORTGAGE— r^n^if. 

The  plaintiff  having  himself  purchased  several 
of  the  mortgaged  properties,  could  not  throw 
more  than  a  proportionate  share  of  the  mort- 
gage charge  on  another  portion  of  the  mort- 
gaged premises.    Chunder  Nath  Muluck  v. 

NiLAKAffT  Banerjee L  L.  Bep.  8  CaL 

690, 1882.     Cunningham,  and  Tottenham,  JJ. 

87 Act  XV  of  1877,  Sched,  IL,  Art,  13 

— Will — General  Direction  to  Pay  Debts — Charge 
of  Debts — Decree  against  Heir,  Effect  of-^Appor- 
tionment  of  Mortgage,"]  A  Hindu  testator  by 
his  will  directed  the  payment  of  all  his  debts, 
specifically  mentioning  some  of  them,  and  sub- 
ject thereto  devised  his  property  to  his  heirs. 
One  of  the  creditors  specifically  named  by  the  tes- 
tator obtained  a  decree  against  his  heirs  in  their 
representative  capacity,  which  by  its  terms  was  to 
be  satisfied  out  of  the  testator's  assets.  Subse- 
quently to  this  decree,  one  of  the  heirs  mortgaged 
his  share  in  12  properties  left  by  the  testator  to 
the  plaintiff.  Subsequently  to  this  mortgage, 
one  of  the  mortgaged  properties  was  purchased 
by  the  first  defendant  at  a  sale  in  execution  of 
the  decree  obtained  by  the  abovbmentioned 
creditor. 

The  plaintiff  afterwards  obtained  a  decree 
against  his  mortgagor,  and  claimed,  as  against 
certain  creditors  of  the  testator  and  the  mortgagor 
who  had  applied  for  a  rateable  distribution  of 
the  surplus  sale  proceeds,  to  be  exclusively  enti- 
tled thereto,  but  his  claim  was  rejected  in  February 
1878.  The  plaintiff  then  attached  the  12  mort- 
gaged properties,  but  on  the  application  of  the 
first  defendant,  the  attachment  was  removed 
from  the  property  purchased  by  him. 

The  plaintiff  then,  on  the  20th  June,  1879,  sued 
the  first  defendant,  the  creditors  among  whom 
the  surplus  sale  proceeds  had  been  distributed 
and  his  mortgagor  to  set  aside  the  order  remov- 
ing his  attachment,  and  for  a  declaration  that  the 
property  sold  was  liable  to  sale  in  satisfaction 
of  his  decree,  and  in  the  alternative  that  he  was 
entitled  to  the  surplus  sale  proceeds : — 

Held,  that  the  suit,  so  far  as  it  related  to  the 
surplus  sale  proceeds,  was  barred  by  Art  13, 
Sched.  II.,  Act  XV.  of  1877. 

Held,  also,  that  the  direction  in  the  will  for 
the  payment  of  the  testator's  debts  created  no 
charge  on  the  testator's  estate,  nor  did  the 
decree  obtained  by  the  creditor,  which  had  no 
other  effect  than  a  mere  money-decree  ;  the  pro- 
perty therefore  sold  in  execution  of  that  decree 
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was  sold  subject  to  the  mortga^,  and  the  plain- 
tiff was  entitled  to  execute  his  decree  against  it- 
Banayei  Hossein  v.  Dooli  Chand  (I.  L.  R.  4  Cal 
4D2 ;  L.  R.  5  I.  A  an)  distinguished. 

B«t  as  it  appeared  that  the  plaintiff  deliber< 
ately  abstained  from  executing  his  decree  ag^nst 
1 1  of  the  properties  mortgaged  which  remain- 
ed in  the  mortgagor's  possession)  and  proceeded 
against  the  one  propetty  which  had  passed  out 
of  the  mortgagor's  possession,  the  mortgage  debt 
was  directed  to  be  apportioned  between  the  x2 
properties,  and  the  mortgagee  was  not  to  be  allow- 
ed to  take  out  execution  against  the  property  in 
the  defendant's  possession  except  for  the  amount 
which  should  be  apportioned  to  such  property, 
without  satisfying  the  Court  that  he  had  made 
every  possible  effort  to  execute  the  remainder  of 
this  decree  against  the  other  11  properties.  Ram 
Dhun  Dhur v.  Mohesh  Chunder  Chowdhry... 
X.  L.  Bep.  4  CaL  406»  1882 ;  11  Cal.  Bep. 
666.     Wilson  and  Field,  JJ 

88.  — —  Purchase  by  One  of  Several  Mort- 
gagees of  Share  in  Mortgaged  Property  —  Re- 
demption by  One  of  the  Mortgagors  of  His  Share,"] 
The  fact  that  one  of  several  co-mortgagees  has 
purchased  a  share  of  one  of  the  co-mortgagors 
in  a  part  of  the  mortgaged  property  does  not 
entitle  another  of  the  mortgagors  to  redeem  his 
share  of  the  mortgaged  property  by  payment  of 
a  proportionate  amount  of  the  mortgage-money. 
Sobha  Shahv.  IndarjU  (I.  L.  R.  5  All.  149),  and 
JCumy  Mai  v.  Puran  Mai  (I.  L.  R.  2  All.  565) 
distinguished.  Mahtab  Rai  v.  Saut  Lal...L 
!«.  Rep.  6  All.  27e,  1888.     Oldfield  and 

Brodhurst,  JJ, 

89. By  Conditional  Sale  of  Two  Vil- 

iages  jointly — Purchase  of  Equity  of  Redemp- 
tion in  One  Village  by  Mortgagee —  Foreclosure 
of  Purchaser  of  Equity  of  Redemption  in  the 
Other  Village^  A  mortgagee  by  conditional  sale 
of  two  villages  under  one  and  the  same  mort- 
gage, who  has  subsequently  purchased  the  equi- 
ty of  redemption  of  one  of  the  villages  from  the 
mortgagor  is  entitled  to  foreclose  a  purchaser 
from  the  mortgagor  of  the  equity  of  redemption 
of  the  other  village,  for  a  proportionate  amount 
of  the  mortgage-money,  and  to  recover  pos- 
session from  such  purchaser  after  foreclosure. 
Chandika  Singh  v.  Pokar  Singh  (I.  L.  R.  a  All. 
906)  distinguished.  Bishbshar  Singhv.  Laik 
SUK2H...Z.  L.  Bep.  6  All.  267,  1888.  ad^ 
field  and  Tyrrell,  JJ. 
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40.  — <—  Account  —  Redemption  —  Mort- 
gagee Overpaid^ Act  XVIL  of  1879,  H  !«,  13.] 
The  genera]  practice  in  a  redemption  suit, 
where  the  mortgagee  has  been  found  on  taking 
the  accounts  to  have  been  overpaid,  is  to  order 
the  payment  by  him  of  the  balance  due  from 
him,  with  interest,  from  the  date  of  the  institu- 
tion of  the  suit 

But  this  rule  does  not  apply  to  a  redemption 
suit  instituted  under  the  Dekkhan  Ag^culturists* 
Relief  Act  XV II.  of  1879,  i"  cases  where  the 
provisions  of  the  mortgage  contract  between  the 
parties  have  been  set  aside  for  the  purpose  of 
taking  the  account  under  f  13  of  that  Act,  as 
the  application  of  the  rule  to  such  cases  would 
not  only  lead  to  the  redemption  of  the  mortgag- 
ed land  contrary  to  the  terms  and  conditions 
of  the  contract)  but  would,  in  many  cases,  oblige 
the  mortgagee  to  refund  money  which  had 
rightly  come  into  his  hands  under  the  contract. 

Janoji  v.  Janoji L  L.  Bep.  7  Boxo.  186, 

1888.    Sargent,  C.J.,  and  N.  Haridas,  J. 

41.  "^^Foreclosure,  Notice  of  —  Mokurari- 
dar  —  Beng,  Reg,  XVIL  of  1806,  $  8.]  The 
holder  of  a  mourasi  mokurari  patta  under  the 
mortgagor  is  not  a  **  representative"  within  the 
meaning  of  4  8  of  Bengal  Regulation  XVII.  of 
i8o6|and  is  therefore  not  entitled  to  notice  of 
foreclosure  under  that  section.  Lalla  Doorga 
Pershad  v.  Lalla  Luchmun  Sahoy  (17  W.  R.  272) 
followed.  Sripoti  Churn  Dev  v,  Mohip  Na. 
RAIN  Singh. ..L  L.  Bep.  9  OaL  648,  188a 

Prinsep  and  Wilson,  JJ. 

42.  — —  Money-Decree  on — Barred  by  Li- 
mitation— Suit  to  Enforce  Lien.}  The  cases  of 
Syud  Emam  Momtazooddeen  Mahomed  v.  R*^ 
Coomar  Dass  (i^Beng.  L.  R,  408 ;  23  W.  R.  187) 
and  Jonmenjoy  Mullick  v.  Dossmoney  Dossee, 
(I.  L.  R.  7  Cal.  714;  9  Cal.  Rep.  353,)  establish 
that  there  is  a  difference  in  the  procedure  appli- 
cable in  the  case  of  a  mortgagee  who,  having 
obtained  a  money-decree  on  his  mortgage,  sub« 
sequently  seeks  to  enforce  his  lien  against  the 
property,  between  the  cases  where  the  proper- 
ty is  still  in  the  hands  of  the  mortgagor,  and 
the  case  where  it  has  passed  to  a  purchaser, 
the  lien  being  enforceable  in  the  one  case  by  exe- 
cution, and  in  the  other  by  suit. 

But  the  right  cannot  be  more  extensive  in 
the  one  case  than  in  the  other.  It  would  be 
contrary  to  ordinary  principles  to  hold  that  the 
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mortgagee  acquires  a  greater  right  by  reason 
of  the  mortgagor's  alienation,  and  that  the  pur- 
chaser takes  subject  te  a  greater  burden  than 
the  debtor  himself. 

Where,  therefore,  the  property  in  dispute  had 
been  mortgaged  to  the  plaintiff  and  another  in 
1866,  and  a  summary  decree  obtained  thereon 
by  them  under  the  Registration  Act  XX.  of  x866, 
in  May  1868,  and  the  mortgagor  subsequently 
mortgaged  the  same  property  to  the  defendants, 
who  obtained  a  decree  on  their  mortgage,  and 
purchased  the  property  at  the  execution  sale  in 
1874:— 

Held,  in  a  suit  instituted  in  December,  1879, 
by  the  plaintiff  against  the  defendants  and  the 
representatives  of  his,  the  plaintiffs,  co-mort- 
gagee, to  enforce  his  lien  against  the  mortgaged 
property  and  recover  the  share  of  the  mortgage 
debt  still  due  to  himself  alone,  that  the  plaintiff 
having  allowed  his  decree  against  the  mort- 
gagor to  be  barred  by  limitation,  had  lost  all 
right  to  proceed  by  execution  against  the  pro- 
perty in  the  hands  of  his  debtor,  and  had « no 
better  right  to  proceed  by  suit  against  the  pro- 
perty in  the  hands  of  the  purchaser.  Callv 
Nath  Bundopadhta  v.  Koonjo  Behary 
SHAHA...I.  L.  Bep.  9  Cal.  661,  1883.  Wil. 
son  and  Maclean,  JJ. 

48. To  Creditors  of   Partnership  — 

Agreement  by  Creditors  to  Give  Time — Failure 
€f  Consideration — Suit  by  Individual  Creditors 
on  Mortgage  Deed."]  The  defendants,  who  were 
carrying  on  business  in  partnership,  executed 
a  mortgage  of  certain  immovable  property 
to  the  partnership  creditors  *'  collectively,"  in 
consideration  of  the  amounts  due  to  those 
creditors,  the  sums  due  to  each  creditor  to  be 
paid  within  3  months  with  interest,  the  creditors 
being  at  liberty  to  cancel  the  fixed  term  of  3 
months  on  the  defendants'  failure  to  pay 
the  monthly  interest,  and  to  sue  the  defendants 
for  the  principal  and  interest  due.  The  defen- 
dants agreed  not  to  alienate  the  mortgaged 
property  until  the  entire  dues  of  their  creditors 
were  paid.  The  deed  then  provided  that  the 
creditors  should  be  at  liberty,  in  order  to  realize 
the  sums  due  to  them,  to  sue  and  recover  the 
same  from  the  defendants,  either  collectively 
in  a  body  or  individually ;  and  that  if  within 
3  months,  a  part  of  the  mortgage's  consideration 
were  paid  to  all  the  creditors,  then  the  terms  of 
the  mortgage  should  be  extended  to  one  year. 
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Before. the  expiration  of  3  months  from  the  ««• 
cution  of  the  deed,  some  of  the  creditors  sued 
for  their  debts.  Subsequently  several  other 
creditors  brought  separate  suits  against  the 
defendants  to  enforce  the  mortgage  in  respect 
of  their  debts  :— 

ffeldf  that  it  was  a  condition  precedent  to 
liability  attaching  to  the  defendants,  under  the 
deed  that  the  creditors  should  forbear  from 
enforcing  payment  of  their  debts  for  3  months 
from  the  date  thereof  ;  and  that  condition  pre- 
cedent having  been  broken,  there  was  such  a 
failure  of  consideration  as  discharged  the  defen- 
dants from  their  liability  under  the  deed. 

ffeldf  also,  that  the  terms  of  the  deed  precluded 
the  notion  that  it  was  intended  to  confer  a 
separate  lien  in  the  case  of  each  individual 
creditor  enf9rceable  by  separate  suit ;  on  the 
contrary,  taken  as  a  whole,  it  could  only  be 
regarded  as  a  security-bond  given  to  the  whole 
body  of  creditors  for  the  payment  of  the  debts 
due  by  the  firm,  and  therefore,  even  if  the  contract 
had  remained  in  force  against  the  defendants, 
it  would  not  have  been  competent  to  indivi- 
dual creditors  to  come  into  Court  to  enforce  the 
lien  created  by  the  deed,  in  respect  of  their 
separate  debts.  Sidh  Gopal  v.  Ajudhia  Pra- 
AAD...!.  Ii.  Bep.  6  All.  392, 1883.    Straight 

and  Tyrrell,  JJ. 

44.  —  Account,  Agreement  to  Dispense 
vith—Beng.  Reg.  XV.  0/1793,  ♦  l<^—Act  XXVIII. 
0/1835,  S  7 — Interest — Usufructuary  Mortgage.'] 
The  repeal  of  Bengal  Regulation  XV.  of  1793 
by  Act  XXVIII.  of  1855  does  not  validate  ao 
agreement  in  a  usufructuary  mortgage,  exe* 
cuted  while  the  Regulation  was  in  force,  that  the 
mortgagee  should  take  all  the  profits  in  lieu  of 
interest,  and  that  the  mortgage  should  be  re- 
deemable on  payment  by  the  mortgagor  of  the 
principal,  and  that  the  mortgagor  should  not  be 
entitled  to  an  accotmt,  nor  will  the  mere  recital 
of  such  mortgage  and  its  terms  in  the  Wajib-uh 
ar»  drawn  up  after  the  passing  of  Act  XXVIII. 
of  1855,  have  the  effect  of  a  new  contract  or  of  a 
ratification  of  the  old  one,  so  as  to  prevent  the 
mortgagor  from  claiming  an  account.  Mahtab 
KuAR  «.  The  Collector  of  Shahjahawpur... 
I.  L.  Bep.  6  All  419, 1883.    Stuart,  C.J.,  and 

Tyrrell.  J, 

45.  — —  Conditional  Sale-^Redemption.'] 
The  lands  in  question  were  mortgaged  to  the 
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defendant  in  1820  by  the  plaintiffs  ancestor  by  a 
deed,  which  provided  that  the  principal  and  in> 
terest  should  be  repaid  within  5  years  from  the 
date  of  the  deed  ;  that  an  account  should  be 
taken  of  the  profits  of  the  lands  at  the  end  of 
that  term  ;  and  that  the  amount  found  due,  after 
deducting  the  amount  of  the  profits,  should  be 
paid  to  the  defendant ;  and  that  if  the  mortgagor 
should  be  unable  to  pay  such  amount,  the  lands 
should  be  treated  as  sold  and  delivered  to  the 
defendant,  instead  of  as  mortgaged.  In  a  suit 
by  the  plaintiff  in  1879  to  recover  the  lands  on 
the  ground  that  the  mortgage-debt  had  been 
satisfied  ; — 

Held,  that  as  no  account  had  been  taken  as 
provided  by  the  deed,  the  plaintiff  was  entitled 
to  redeem.  Mavulali  Amirudin  Shariff 
Saheb  v.  Gundu  S0BHANADIR...I.  L.  Bep.  6 
Mad.   839,    1883.    Turner,    C.J.,    and    Kin- 

dersiey,  J. 

46. Res  Judicata  —  Decree  for  Re- 
demption Time-Barred  —  Second  Suit  to  Redeem 
— Manager  of  Hindu  Family,  Suit  by^  in  his  own 
Name— Parties."]  In  1858  a  suit  was  brought, 
and  decree  obtained  by  ^.,  the  managing  mem- 
ber of  an  undivided  Hindu  family,  of  which  the 
plaintiff  was  then  a  minor  member,  for  re- 
demption of  certain  property,  but  the  decree 
was  never  executed.  The  decree  did  not  pro- 
vide for  foreclosure  in  the  event  of  /4.'s  failure 
to  redeem.  In  1878,  the  plaintiff  brought  a  suit 
to  redeem  the  same  property  :— 

Held  (Pinhey,  J.,  dissenting),  that  the  suit 
was  barred. 

A  decree  for  redemption,  on  the  default  of  the 
decree-holder  to  pay  the  money  declared  to  be 
due  within  the  time  prescribed  by  the  decree, 
or  where  no  time  is  fixed,  within  the  time 
prescribed  by  law  for  the  execution  of  decrees, 
operates  as  a  judgment  of  foreclosure,  and 
prevents  the  mortgagor  from  bringing  a  fresh 
suit  to  redeem  the  same  property. 

At  the  date  of  the  institution  of  A.'s  suit,  the 
present  strictness  and  elaboration  of  procedure  did 
not  exist.  It  was  a  generally  received  doctrine 
that  the  acts  of  a  manager  bound  a  Hindu  family 
so  long  as  they  were  honestly  intended  for  its 
benefit,  or  were  such  as  might  reasonably  be 
deemed  to  have  that  character.  The  Hindu 
family  was,  in  fact,  considered  as  a  corporation, 
whose  interests  were  necessarily  centred  in  the 
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manager,  and  the  presumption  was  that  a  mana- 
ger  was  acting  for  the  family,  unless  it  were 
made  out  that  he  acted,  and  professed  to  act, 
for  himself  alone.  This  was  so  equally  with 
regard  to  litigation  as  to  other  transactions ; 
and  it  was  not  the  practice  in  suits  by  or  against 
a  Hindu  as  manager,  to  set  forth  specifically  that 
he  sued,  or  was  sued,  both  on  his  own  behalf 
and  on  behalf  of  the  family.  As  member  and 
manager  A.^s  acts  in  relation  to  the  common 
estate  should  be  presumed  to  be  on  behalf  of  the 
family  rather  than  for  the  purpose  of  creating  a 
distinct  adverse  interest  for  himself  without 
partition.  He  could  not  have  sued  to  redeem 
his  own  share  only,  but  was  bound  to  sue  for 
redemption  of  the  whole,  and  the  whole  having 
been  thus  put  into  litigation,  and  there  having 
been  no  fraud  or  collusion  in  relation  to  the  suit  in 
1856,  the  mere  omission  to  specifiy  the  plaintiff 
as  a  party  thereto  did  not  prevent  his  being 
barred  by  the  suit  in  which  he  was  effectively 
represented  by  i4.    Gan  Savant  Bal  Savant 

V,  J4ARAVAN  Dhond  Savant L  L.  Rep.  7 

Bom.  467,  1883.     KembaU,  West  and 
Pinhey,  JJ. 

47.  — —  Construction  of  Mortgage  Deed — 
InteresW]  On  the  14th  March,  1868,  the  plain- 
tiff executed  a  mortgage  by  way  of  conditional 
sale  of  certain  immovable  property  to  the  de- 
fendant for  7  years  **  on  condition  that  I  shall 
pay  Rs.  1,680  a  year  as  interest'*  on  dates 
named,  "  from  my  person  and  property  ;  that  I 
shall  pay  Rs.  1 1,200  on  account  of  principal  and 
Rs.  1,680  as  interest  for  the  last  year  on  Chait 
Badhi  6th,  1282  Fasli,  and  take  back  the  deed; 
that  should  I  fail  to  pay  on  the  promised  date 
Rs.  1,680,  on  account  of  the  annual  interest  agreed 
and  detailed  as  above,  then  I  shall  pay  inter* 
est  to  the  mortgagee  from  the  date  of  the  de- 
fault  in  payment  also  on  this  item  of  Rs.  1,680 
up  to  the  date  of  realization.  The  mortgagee 
has  power  to  recover  from  my  person  and  pro- 
perty, in  any  manner  he  likes,  the  interest  agreed 
to  for  the  past  years,  together  with  interest  there- 
on also,  within  the  term  of  7  years,  according 
to  my  promise.  *  *  *  If  any  sum  remains 
unpaid,  after  deducting  the  payments  made  in 
Rs.  11,200  principal  and  Rs.  i,6So,  the  interest 
for  the  last  year,  or  altogether  Rs.  12,880,"  the 
sale  was  to  become  absolute. 

The  mortgagee  recovered  interest  for  4  years 
by  suit. 
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Interest  for  the  last  3  years  of  the  mortgage 
term,  as  well  as  the  principal  being  still  due, 
the  plaintiff  claimed  to  redeem  on  payment  of 
the  principal  and  the  interest  for  the  last  year 
only,  contending  that  the  interest  for  the  other 
2  years  was  not  charged  on  the  mortgaged  pro- 
perty, but  was,  under  the  terras  of  the  mort- 
gage.deed,  realizable  by  suit  from  his  other 
property  and  person  : — 

Heldf  that  on  the  true  construction  of  the 
mortgage-deed,  the  plaintiff  could  not  redeem 
without  paying  the  whole  of  the  interest  due, 
which  was  according  to  the  legal  effect  of  the 
deed,  charged  on  the  property.  SuRju  Prasad 
V.  Mansur  Ali  Khan... I.  Ii.  Bep.  5  All.  468, 
1883.    Stuart  C.J.,  and  Tyrrell,  J. 

48.  ^—  By  Agriculturist — Redemption — 
Foreclosure^Instalments — Act  XVII.  of  1879— 
Act  XXIL  of  1882,  S  15A]  An  agricultunst 
mortgagor  having  obtained  a  redemption  decree 
under  Chapter  II.  of  Act  XVII.  of  1879*  directing 
him  to  pay  the  mortgagee  the  amount  found 
due  on  the  accounts  made  up  as  directed  by  the 
Act,  within  6  months  from  the  date  of  the  decree, 
and  that  in  default  his  right  to  redeem  should 
be  foreclosed,  allowed  the  6  months  limited  by 
the  decree  to  expire  without  payment  of  the  sum 
found  due,  and  then  applied,  under  $158  of 
Act  XXII.  of  1882,  to  be  allowed  to  pay  the 
amount  of  the  decree  by  instalments  : — 

Held,  that  the  application  could  not  be  enter- 
tained. When  an  order  for  foreclosure  is  made 
it  operates  of  itself  to  transfer  the  ownership 
when  the  time  has  expired,  and  the  ownership 
having  passed  to  the  mortgagee,  cannot  be 
taken  back  from  him  by  a  subsequent  order  not 
founded  on  any  new  transaction  or  change  in  the 
jural  relations  of  the  parties  until  the  order  oper- 
ates to  transfer  the  ownership,  it  is  subject  to 
revision  on  good  cause  shown.  After  it  has 
operated,  the  effect  can  be  got  rid  of  only  on 
some  special  ground,  e*g.,  fraud  or  inevitable 
accident,  which  should  be  the  subject  of  a  spe- 
cial  proceeding.    Ladu  Chimnaji    v.    Babaji 

Khanduji I.  L.  Bep.  7  Bom.  632, 1883. 

West  and  AT.  HaHdas,  JJ. 

49.   Tacking  —  Redemption.']      The 

doctrine  of  tacking  mortgages  does  not  prevail 
in  the  Mofussil  of  the  Bombay  Presidency ;  but 
the  obligations  secured  by  several  successive 
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mortgages  ought  to  be  satisfied  in  the  order  of 
priority. 

The  plaintiff  was  a  second  registered  mort- 
gagee of  the  property  in  suit,  and  the  defendant 
was  in  possession  under  a  prior  optionally  regis- 
trable and  unregistered  mortgage,  and  also  held 
a  third  registered  mortgage  of  the  same  property ; 
the  plaintiff,  being  unable,  owing  to  the  defend- 
ant's opposition,  to  obtain  possession  of  the 
mortgaged  property  in  execution  of  a  decree 
obtained  by  him  against  the  mortgagor,  sued  to 
eject  the  defendant,  and  to  obtain  possession  of 
the  mortgaged  property  until  payment  of  the 
amount  due  on  his  mortgage,  denying  both  the 
defendant's  mortgages.  The  defendant  denied 
the  plaintiff's  mortgage,  and  set  up  his  own, 
claiming  to  be  paid  the  amount  due  on  both 
before  he  could  be  called  on  to  give  up  posses- 
sion. 

The  question  of  the  validity  of  the  several 
mortgages,  and  as  to  whether  the  plaintiff  was 
entitled  to  possession,  and  on  what  terms,  was 
raised  in  the  Courts  below,  and  the  mortgages 
were  all  found  to  be  genuine,  and  the  plaintiff's 
claim  dismissed: — 

Held,  that  the  defendant  not  having  objected 
to  the  inconsistency  of  the  plaintiff's  claim  in 
the  Courts  below,  could  not  do  so  on  second 
appeal,  the  material  questions  at  issue  between 
the  parties  having  been  raised,  and  the  finding 
of  fact  on  them  being  sufficient  for  the  decision 
of  the  case ;  and  that  the  defendant's  right  as 
against  the  plaintiff,  was  either  to  redeem  his 
mortgage  if  he  chose,  or  to  hold  the  mortgaged 
premises  until  Kis  own  first  mortgage  was  re- 
deemed by  the  plaintiff ;  but  that  he  could  not 
claim  to  retain  the  mortgaged  property  until 
his  second  mortgage,  which  was  subsequent  in 
date  to  the  plaintiffs  mortgage,  was  also  paid 
off.  Narayan  Venkoba  v.  Pandurang  Ka- 
MAT...I.  L.  Bep.  7  Bom.  526,  1883.  West 
*  and  N,  Haridas,  J  J. 

60.    Foreclosure — Rent,   Suit  for,  by 

Mortgage.]  A  mortgagee  who  has  foreclosed  his 
mortgage,  is  not  entitled  to  rent  from  a  tenaqt 
of  the  property  from  the  date  of  the  foreclosure, 
but  from  the  date  on  which  he  has  perfected  his 
title  and  the  tenant  has  had  notice  of  his  having 
done  so.  RaisuddinChowdhry  v.  Khadu  Ne- 
wazChowdhry...12  Cal.  Bep.  470,  1883. 
Garth,  C.  ].,  find  Field,  ]. 
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MORTGAGE  DECREE,  SALE  OF. 

Registration  of  Deed  of. 

See  Registration.  32. 

KhOOB    LaLL  v.  NiTHYANtfND 

L  L.  Rep.  9  Cal.  839. 

MOSaXTES  IN  MALABAR. 

Superintendence  of. 

See  Custom.  1. 

Rayanna  Kanagath  v.  Cheriya- 

PUDIAGATH...I.    L.  Rep.  6 

Mad.  103. 

MOTHER,  INCONTINENCE  OF,  DOES 
NOT  DISaXJALIFYFROM  INHE- 
RITING. 
See  Hindu  Law—  Inheritance  — 
Disqualification.  4. 
KojiYADUv.  LAKSHM1...I.  L.  Rep. 
6  Mad.  149. 

MOTHER,  INHERITANCE  OF. 

Excluded  by  Father,  in  Gujarat. 

See  Hindu    Law—  Inheritance- 
Father.  1. 
Khodabhai    v.  Bahdhar  ..I.  L. 
Rep.  6  Bom.  544 

MOTHER'S  SHARE  ON  PARTITION. 

—  Right  to  Enforce. 

See  Hindu  Law— Maintenance  of 

Widow.  4 . 

Venkatammal  v.   Andyappa...! 

L.  Rep.  6  Mad.  130. 

See  Hindu  Law— Partition.  5.  7.  8. 

RuDAR  V.  HURDAI...9  Cal.  Rep. 

16. 

Damoodur  v.  Senabutty...I.  L. 

Rep.  8  Cal.  537. 

Badri  Roy   v.  Bhugwat...I.  L. 

Rep.  8  Cal.  649. 

MOURASI    MOEURARIDAR,    NOTICE 
OF    F0RECL0SX7RE    TO. 

See  Mortage.  41. 

Sripoti  v.  M0HIP...I.  L.  Rep.  9 
CaL  643. 
MUJ  AVAR,  OFFICE  OF. 

1.  Female  Cannot  HoldJ]     According 

to  Mahotnedan  Law  a  trusteeship  for  secular 
purposes  may  be  held  by  a  woman,  but  not  an 
office  entailing  religious  duties,  such  as  that  of 
mujavar  of  a  durga.     Mujavar  Ibrahimbibi  v^ 

Mujavar  Hussain  Sheriff I.  L.  Rep.  3. 

Mad.  95, 1880.     Turner,  C.J.,  and  Kinderslcy, 

J. 


MUKHTYAR. 

Appellant  in  Criminal  Case  has  a  Right  to 

Appeal  by. 
See  Appeal— Criminal.  1. 

Impx.  v.  Shivram...I.  L.  Rep.  6 
Bom.  14. 

MXJLGENI  TENURE. 

See  Condition  in  Restraint  of  Alie- 
nation. 2.  3. 
Vyakantraya  v.  Shivrambhat... 
L   L.  Rep.  7  Bom.  256. 
Tamaya  «.  Timapa...  L   L.  Rep. 
7  Bom.  262. 
See  Landlord    and     Tenant.    36* 
36a. 

SuBBARUVA  V.  Krishna I.  L. 

Rep.  6  Mad.  159. 

Narayana  v.  Narayana...L   L. 

Rep.  6  Mad.  327. 

MUNICIPALITY,  SUIT  AGAINST. 

Limitation  for. 

i^f  Bombay  Act  VI.  of  1873.  2. 

JOSHIV.   DaKOR  MUNCIPALITY.I. 

L.  Rep.  7  Bom.  399. 

See  Limitation.  14. 15. 

JoHARMAL  v.    Municipality   of 

Ahmednagar I.  L.  Rep. 

6  Bom.  680. 

Brij     Mohan  v.  Collector  of 

Allahabad  ...L  L.  Rep.  4 

AIL  102,  339. 

Notice  of  Action. 

See  Bombay  Act  VI.  of  1873.  2. 
JosHi  V.  Dakor   Municipality... 
I.  L.  Rep.  7  Bom.  399. 

MURDER. 

See  Penal  Code,  §  34. 1. 

Jhubboo I.  L.  Rep.  8  CaL 

739- 
MUTTA  MARRIAGE. 

See  Mahomedan  Law— Marriage. 


LuDDUN  Sahiba., 


I.   L.  Rep.  8 
CaL  736. 


MUTUAL,    OPEN,    AND     CURRENT 
ACCOUNTS. 
See  Limitation.  9. 

Nakandas  f.  Visandas L  L. 

Rep.  6  Bom.  134. 
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KITTWALI,  FEMALE  HAY  BE. 

5^^  Hahomedan  Law— Wakf.  5. 

Wahid    Au  v,    Ashruff...L  L. 
Bep.  8  Gal.  732. 

MUTWALI,   TBANSFBR   OP  OFFICE. 
OF. 

See  Mahomedan  Law^Wakf.  6. 

Wahid  Ali  v-  Ashruff I.  L. 

Bep.  8  Cal.  732. 

NATIVE    DATE,    LIMITATION   FOB 
SUIT  ON  BONO  WITH. 
S^f^  Limitation.  7. 

RuNGO  V.  Babaji...!  .  L.  Bep. 
6  Bom.  83. 

NATIVE     STATE,     JUDaMENT     OF 
COXJBT  OF. 

— ^—  Suit  on. 

See  Bight  to  Sue.  12. 

BhAVANISHANKAR     V,   PURSADRI... 

I.  L.  Bep.  6  Bom.  292. 
See  Small  Cause  Court  —  Mofussil. 
15. 
AnAKATTIL  V,  KOCHERZ I.  L. 

Bep.  a  Mad.  191. 
NAVIGABLE  BIVEB. 

—  Fishery  in. 

See  Estoppel.  10. 

GOUR    HURI  V.  AMIRUNNISSA...11 

Cal.  Bep.  9. 

NAWAB  NAZIM'S   DEBTS  ACT. 
Slp^ActXVn.  ofl873. 

NEGLECT    OF    PLEADEB    SHOULD 
NOT  BE  VISITED  ON  CLIENT. 

See  Judicial  Discretion.  2. 

ACHUNBIT  V.  BiBI  jEWUN...llCal. 

Bep.  11. 
NEGLIGENCE  OF  AGENT. 

Liability  of  Principal. 

5^^  Principal  and  Agent.  2. 

Sekunder  V,  N0COWR1...II  Cal. 
Bep.  547. 

NEMO  DEBET  ESSE  JUDEX  IN  PBO- 
PBIA  CAUSA. 

See  Contract.  4. 

Secretary    of    State    v.  Ara- 

TH00N...I.  L.  Bep.  5  Mad. 

173. 


NEW  ABBITBATOBS,  APPOINT- 
MENT  OF,  ON  BEFUSAL  OF 
THOSE  NAMED  TO  ACT. 

^i?^  Arbitration.  13. 

PuGARDIN  V,  MoiDINSA I.   L. 

Bep.  a  Mad.  414. 

NEW  CARE  IN  APPEAL. 

See  the  Index  headings  Objection 
not  Baised  in  Courts  below 
and  Change  of  Form  of  Suit. 

See  Landlord  and  Tenant.  35. 

Dassurathy  v.  Ram  Krishna... 
I.  L.  Bep.  9  Cal.  528. 

See  Procedure— Civil.  15.  16. 16a. 

Hari  v.  DENAPUT...I.  L.  Bep.  9 

Cal.  167. 

MiRKHODA  V.  Ram  Churn. ..L  L. 

Bep.  8  Cal.  871;  11  Cal. 

Bep.  194. 

Hamilton    v.  Land  Mortgage 

Bank I.  L.  Bep.  5  All. 

456. 

of  Custom. 

See  Hindu  Law— Adoption.  3^  and 
Beview.  1, 

GOPALV.  HANMANT...I.  L.  Bop.  6 

Bom.  107. 
NEW  TBIAL. 

See  Small  Cause  Court— Mofussil. 
11. 
Ratanv.  Raghoc.I.  L.  Bep.  8 
Cal.  287. 

NEW  TBUSTEES. 

'  Stranger  to  Trust  Cannot  Seek. 

See  Declaratory  Decree.  5. 

Bhujendro    v.    Trigunanath... 
I.  L.  Bep.  8  Cal.  761. 

NIBANDHA. 

See  Limitation.  IS. 

Collector  of  Thana  v.  Hari. 
L  L.  Bep.  6  Bom.  546. 

NON-ATTENDANCE  IN    OBEDIENCE 
TO  SUMMONS. 

See  Penal  Code,  §  174. 1.  2. 

Empress  9.  Ram   Saran I.  L. 

Bep.  5  i^ll.  7. 

Queen  v.  Vanam.,.1.  L.  Bep.  5 

Mad.  877. 
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VONXXJIiTIVATION  BY  TENANT, 
BE8TJMPTI0N  FOB. 

See  Landlord  and  Tenant.  43. 

AdIVBRU      V,       LOKANADASHAMi... 

I.  L.  Hep.  a  Mad.  822. 

«  NON-RSSIDSNT.'' 

See  Civil  Procedure  Code,  Act  X. 
ofl877,  §87,C1.  a.l. 
Ramchandra  v.  Kbshav...!.  L. 
Bep.  6  Bom.  1.00. 
NOTICE. 

Possession  by  Prior   Unregistered  Mort- 
gagee or  Purchaser. 
See  Registration.  6  to  13. 

NOTICE  OF  DISHONOTJB  OF  HXXNBI. 
See  Hundi.  3. 

TULSHI  V.   NURSINGRAM...12  Cal. 

Bep.  388. 

NOTICE  OF  DISSENT  OF  8HABE~ 
HOIiBEB  TO  TBANSFEB  OF 
BUSINESS  BY  COICPANY. 

—  Form  and  Requirements  of. 

See  Company— Winding  up.  2. 
Fleming  S.  and  W.  Co.  ...I.  L. 
Bep.  7  Bom.  494. 

NOTICE  OF  ENHANCEMENT  OF 
BENT. 

—  Accretion. 

See  Enhancement  of  Bent.  9. 

HuRRO  tr.  G0PEE...IO  Cal.  Bep. 
559. 

—  By  Co-sharer. 

See  Enhancement  of  Bent.  8a. 
BiDHuv.  K0MARADD1...I.  Ii.Bep. 
9  Oal.  864. 
— -  of  Lands  Held  Jointly. 

See  Enhancement  of  Bent.  8. 

SURNOMOYI  tr.   JOHUR...  ..10  Cal. 

Bep.  545. 

—  When  Unnecessary. 

See  Landlord  and  Tenant.  18. 

DWARKANATH  V,  BaBURAM...I.  L. 

Bep.  9  CaL  72. 

NOTICE  OF  FOBECLOSITBE. 

—  Not  Signed  by  Judge. 

See  Mortgage.  21. 

Basdeo  V'  MATA......I.  L.  Bep. 

4  AU.  276. 


NOTICE  OF  FOBECLOSUBE— om/d: 

To  Mourasi  Mokuraridar. 

5^e  Mortgage.  41* 

Sripoti  v.  M0HIP......I.  I<.  Bep. 

9  CaL  648. 

NOTICE,  FX7BCHASEB  WITH. 

of  Hindu  Widow's  Claim  to  Maintenance- 
Widow's   Right  of  Residence  in  Family 
House. 
See  Hindu  Law—Maintenance  of 
Widow  6. 

DaLSUKHRAM     v.    LALLUBHAI...I. 

L.  Bep.  7  Bom.  282. 

of  Mortgage. 

See  EstoppeL  2. 

Seva  Ram  v.  Ali  Bakhsh I. 

L.  Bep.  8  All.  805. 

of  Prior  Unregistered  Deed. 

See  Begistration.  6  to  18. 

—  of  Prior  Purchase    without  Possession — 
Priority. 

5^e  Begistration.  2.  8.  4.  5. 

Hasha   v.  RAGB0...LL.  Bep.  6 

BonL  165. 

Lakshmandas    Sarupchand    v. 

DUSRAT...L  L.  Bep.  6  Bom. 

168.  F.  B. 

SOBHAGCHAND  V.  BhaICHAND... 

L  L.Bep.  6Bom.l08.F.B. 

RupcHAND  V,  Davlatrav...!.  Ii. 

Bep.  6  Bom.  495. 

See  Sale  in  Execution  of  Decree. 

1.2. 

of  .5^»«-Mortgage. 

See  Mortgage.  9. 

Naran  v.  Dolatram ...I.  Ii.  Bep. 
6  Bom.  688. 

of  Trust 

See  Trust.  8. 

Hait  Rah  v.  Durga...!.  L.  Bep. 
5AU.608. 

of  Widow's  Qaim  to  Maintenance. 

See  Hindu  Law— Maintenance  of 
Widow.  1. 4. 
Sham  Lal  v.  Banna...!.  L.  Bep. 
4  AIL  296. 

VeNKATAMMAL   ».      ANDYAPPA...L 

L.  Bep.  6  MM.  180. 
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VOTIOE  TO  PAY  BENT. 

Effect  of. 

See  Small  Cause  Court  ~  MofiiMiL 
2. 

Kalidas  v.  Vallabhdas I.  L. 

Bep.  6  Bom.  79. 
NOTICE  TO  aXJIT. 

Denial  of  Landlord's  Title — Ejectment. 

See  Landlord  and  Tenant.  61a. 
IsHAN  Chunderv.  S'hama  Churn. 
12  Cal.  Bep.  414. 

—  Reasonable— What  is. 

See  Landlord  and  Tenant.  17. 
Jagut  Chunder  v.  Rup  Chand... 
I.  L.  Bep.  9  Cal.  48 ;  11 
Cal.  Bep.  143. 

—  Service  of— Publication  in  Newspaper. 

See  Landlord  and  Tenant.  45. 

Chandmal    V,    Bachra]...!.   L. 
Bep.  7  Bom.  474. 

—  Tenant  from  Year  to  Year — Ejectment  by 

Inamdar. 
See  Inamdar.  1.  2. 

Narayan  v.  KASHI...I.  L.  Bep.  6 
Bom.  67. 

PaNDURANG  V,    YEDNESHWAR...L 

L.  Bep.  6  Bom.  70. 

NOTICE  OF  SALE  FOB  ABBEABS  OF 
BENT. 

— —  Publication  of. 

See  Sale  for  Arrears  of  Bent.  7. 
Maharajah     of    Burdwan     v. 
Kristo  K  am  INI...  I.  L.  Bep. 
»  CaL  981. 
NOVATION. 

See  Landlord  and  Tenant.  12. 

RousHAN  9.  Hurray...!.  L.  Bep. 
8  Cal.  926. 

Adjustment  of  Accounts — Bond  for  Balance. 

See  Contract.  8. 

Sirdar  Kuar  v.  Chandra wati... 
L  L.  Bep.  4  All.  380. 
NTHSANCE. 

See  Procedure— Criminal.  86.  37. 
Empress    v,    Brojokanto...!.  L. 
Bep.  9  Cal.  687. 
Ram  Kumar. .10  CaL  Bep.  521. 

—  Continuing — Obstruction  of  Easement. 

See  Easement.  1. 

PUNJA    KUVARJI   V,  Bai    KuvAR... 

L  L.  Bep.  6  Bom.  20. 


NUISANCE— c^/</. 

Sentence — Rigorous  Imprisonment  in  De- 
fault of  Payment  of  Fine. 

See  Penal  Code,  §  290. 1. 

Queen  v.  Yellamandu...I.    L. 
Bep.  5  Mad.  467. 

Unfenced  Wall. 

See  Penal  Code,  §  290.  2. 

Queen  v.  UDAyAN...I.  L.  Bep.  6 
Mad.  280. 

1- Penal  Code,  $  2%2—Mad,  Act  XXIV. 

of  l859)  $  ^%— Spreading  Fishing  Net  by  Road 
Side,^  To  spread  fishing  nets  by  the  side  of  a 
thoroughfare  is  neither  an  offence  punishable 
under  CI.  3,  i  48  of  Madras  Act  XXIV.  of  1859, 
nor,  without  proof  of  obstruction  caused  to 
any  particular  person,  under  f  283  of  the  Penal 
Code.  The  Queen  v.  Khader  Moidin...L  L. 
Bep.  4  Mad.  285, 1881. 

OATH     ADMINISTEBED     WTTHOITT 
AXXTHOBITY, 

See  False  Evidence.  1.  2. 

Empress  v.  Niaz  Ati...I.  L.  Bep. 

6  AIL  17. 

Kotha  v.  Queen... I.  L.  Bep.  6 

Mad.  262. 

OATH  OF  THntB  PABTY. 

Agreement  to  be  Bound  by — Revocation. 

See  Arbitration.  7. 

Lekhra]  V,  DULHMA...I.  L.  Bop. 
4  All.  802. 

OATHS  ACT  X.  OF  1878. 

S^^Bes  Judicata.  13. 

Keshava  V,  Rudran...L  L.  Bep. 
5  Mad.  259. 

Award  in  Accordance  with  Oath  of  Party. 

See  Appeal— Civil.  6b. 

BhAGIRATH      v.     RAMGHULAM...I. 

L.  Bep.  4  AU.  288. 

Decree  on  Submission  under — Effect  of. 

See  Hindu  Law— Partition.  12. 

TiMAPPAYA  V,   LaKSHMINARAYANA. 

L  L.  Bep.  6  Mad.  284. 

S§  8-12. 

&^  Arbitration.  7. 

Lekhraj  v.  DULHMA...I.  L.  Bop. 
4  All.  802. 
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OBJECTION  NOT  RAISED  IN  COTJBT 
BELOW. 

— -  of  Custom. 

See  Hindu  Law— Adoption  8,  and 
Review.  1. 
GoPAL  V.  Hanmant...!.  L.  Rep. 
6  Bom.  107. 

—  That  Hindu  Vendor  out  of  Possession  at 

Time  of  Sale. 

See  Practice— Civil.  6b. 

Dalsukhramv.  Lallubhai...!.  L. 
Rep.  7  Bom.  282. 

—  As  to  Insufficiency  of  Execution  Sale  Pro- 

clamation. 

See  Sale  in  Execution  of  Decree.  12. 
GouR  Chunder  v.  Chunder  Coo- 
mar...  I.  L.  Rep.  8  Cal.  291. 

—  As  to  Jurisdiction. 

See  Practice— Civil.  6a. 

Sri  Maniyam  v.  Sri  Maniyam... 
L  L.  Rep.  6  Mad.  88. 

— —  As  to  Jurisdiction. 

See  Small   Cause  Court  —  Presi- 
dency Town.  2. 
Chundee  Churn  v,    Eduljee... 
I.  L.  Rep.  6  Cal.  678. 

—  Limitation. 

See  Limitation.  75. 

Bh.\wani  v.  Bisheshur I.  L. 

Rep.  3  All.  646. 

—  Lis  Pendens. 

See  Hindu    Law— Alienation    of 
Ancestral  Property.  19. 
Kisansing  V,  M0RESHWAR...I.  L. 
Rep.  7  Bom.  91. 

—  As  to  Non-Examination  of  Witness. 

See  Practice— CiviL  4. 

SOMASEKHARA  V,     SUBHADRAMAJI. 

I.  L.  Rep.  6  Bom.  624. 

— ^  As  to  Omission  to  State  Amount  of  Govern- 
ment Revenue  in  Proclamation  of  Execu- 
tion Sale. 

See  Sale  in  Execution  of  Decree.  9. 
9a. 

MoHABiRv.  Olpherts 9  Gal. 

Rep.  184. 

Olpherts  9.  Mohabir L.  R. 

10  L  A.  26. 


OBJECTION  NOT  RAISED  IN  COITRT 
BELOW— co«/c?. 

That  Rayatawar  Patta  Enures  only   for  a 

Year. 
See  Practice— Civil.  6. 

Secretary  of  State  v,  Munja. 
I.  L.Rep.  6  Mad.  168. 

Religious  Office,  Invalidity  of  Alienation  of. 

See  Alienation  of  Religious  Offica 
2. 
KuppA  V,  D0RASAMI...I.  L«  Rep. 

6  Mad.  76. 

— ^  As  to  Res  yudicata. 

See  Practice— CiviL  6. 

Vayathenatha  v.    Sami...L   L. 
Rep.  3  Mad.  116. 
5^  Res  Judicata.  21.  40. 

Muhammad  v.  Chattar L  L. 

Rep.  4  AIL  69. 
Churn  Manaji  9.  Ishan  Chun- 
der  9  CaL  Rep.  474. 

^—  Review  Granted  on. 

See  Landlord  and  Tenant.  18b. 
Khoresh  v.  Mahomed. ..10  CaL 
Rep.  106. 

OBJECTION  NOT  RAISED  IN  CROSS. 
APPEAL  OR  BY  RESPON- 
DENT'S      OBJECTIONS. 

See  Limitation.  116. 

RuGHU  Nath  v.  Pareshram...I. 
L.  Rep.  9  Cal.  685. 

OBJECTION  NOT  RAISED  BEF(«E 
EXECUTION  SALE. 

of  Limitation. 

.Sat  Execution  of  Decree.  41. 

Gangathara  9.  Ratbabai...L  Lb 
Rep.  6  Mad.  237. 
OBJECTION    NOT    RAISED    IN    ME. 
MORANDUM  OF  APPEAL. 

of  Limitation. 

See  Limitation.  185. 

SOMAYAJIPAD      V,      NaDUVAKAT... 

L  L.  Rep.  6  Mad.  325. 

OBJECT^  AND  REASONS,  STATE- 
MENT OF. 

Cannot  be  Used  to  Aid   Construction    of 

Act. 

See  Construction  of  Statute.  4.  5. 

Thanga  Karupa  v.  Armuga...!. 

L.  Rep.  5  Mad.  383. 

Gopal  9.  PARSOTAM...I.  L.  Rep. 

5  AIL  121. 
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OBSCENE  BOOK. 

1. Penal  Code,  $  293  —  Destruction  of 

Obscene  Book — Act  X,  of  1 872,  4  418.]  A  book 
may  be  obscene,  within  the  meaning  of  the 
Penal  Code,  though  it  contains  but  a  single 
obscene  passage. 

The  defence  to  a  charge  of  selling  and  dis- 
tributing obscene  books  was,  that  they  were  sold 
and  distributed  in  good  faith  in  prosecution  of  a 
religious  controversy  : — 

Held,  that  the  excessive  obscenity  of  the 
books  took  away  the  protection  which  their 
controversial  character  might  otherwise  have 
afforded  them.  The  intention  of  the  accused 
must  be  gathered  from  the  character  of  the 
matter  contained  in  the  books,  and  as  he  had 
chosen  to  sell  and  distribute  what  was  obscene, 
it  must  be-  presumed  that  he  intended  the 
natural  consequences  of  his  act,  namely,  cor- 
ruption of  the  mind  and  prejudice  of  the  morals 
of  the  public.  It  was  not  enough  for  the  accus- 
ed to  say  that  his  private  motives  and  objects 
were  dictated  by  a  laudable  and  honest  desire 
to  expose  the  errors  and  fallacies  of  a  par- 
ticular creed,  and  to  vindicate  his  own  religion 
from  the  attacks  of  those  who  had  assailed 
it.  It  was  his  public  conduct  that  must  be  the 
test  of  hb  intention,  and  having  done  an  unlaw- 
ful act,  it  was  no  answer  to  say  that  he  thought 
it  was  lawful.  Queen  v.  Hicklin  (L.  R.  3  Q.  B. 
360)  and  Steele  v.  Brannan  (L.  R.  7  C.  P.  261) 
followed.  Section  418  of  the  Criminal  Proce- 
dure Code,  Act  X.  of  1872,  does  not  authorize  a 
Court  to  order  the  destruction  of  copies  of  ob- 
scene books  voluntarily  surrendered  by  a  person 
convicted  of  selling  and  distributing  obscene 
books.  Empress  v.  Indarman...!.  L.  Bep.  3 
AIL  837,  1881.     Straight,]. 

OCCUPANCY,  BIGHT  OP. 

See  Bight  of  Occupancy. 

OCCUPANCY  TENANT. 

Abandonment  of  Holding  by^ Ejectment. 

See  Landlord    and    Tenant.   20. 
20a.  20b.  24.  39. 
GoLAM  V.  G0LAP...I.  L.  Bep.  8 
Cal.  612. 

BOIDONATH   V,  AUPURNA  ..10  Cal. 

Bep.  15, 1881. 

MUSYATULLA    V.      N0ORZAHAN...I, 

L.  Bep.   9  Cal.   808;  12 
Cal.  Bep.  389,  1883. 


OCCUPANCY  TENANT— <:£>«^^. 

Lalji  v.  Nuran I.  L.  Bep.  5 

All.  103,  1882. 

JUDONATH      GhOSE      w.      ScH<ENE, 

Kilburn  AND  Co. ..I.  L.  Bep. 

9  Cal.    671;  12  Cal. 

Bep.  343,  1883. 

Buildings  Erected  by — Effect  of. 

5^^  Landlord    and    Tenant.    13a. 

13b. 

Prosunno  «.    Jagun  Nath...10 

Cal.  Bep.  25. 

Khoresh  v.  Mahomed. ..10  Cal. 

Bep.  106. 

Ejectment  of — Submergence  of  Holding. 

See  Landlord  and  Tenant.  32. 
KupiL  V.  Radha...L  L.  Bep.  5 
AIL  260. 

Mortgage  by. 

See  Landlord  and  Tenant.  29. 

GOPAL  V,    PARSOTAM...L  L.  Bop. 

6  AU.  121. 

Relinquishment  by. 

See  Landlord  and    Tenant.    20. 

20a.  20b.  24.39. 

GooLAM  V.  GOLAP...L  L.  Bep.  8 

Cal.    612;  10   Cal.    Bep. 

499, 1882. 

BOIDONATH  V»  AUPURNA...10  Cal. 

Bep.  16, 1881. 

MaSYATULLA     v.    N0ORZAHAN...L 

L.  Bep.  9  Cal.  808  ;  12 
Cal.  Bep.  389, 1883. 

-  Transfer  by. 

See  Landlord  and  Tenant,  38,  49. 

SrISHTUDUR     V*      MUDAN...L     L. 

Bep.  9  CaL  648. 

Kassim  Mia  v.  Banda  Hussain... 

L  L.  Bep.  5  AU.  616. 

Usufructuary  Mortgage  by. 

See  Landlord  and  Tenant.  47. 

GaNGA    9.     DHURANDHAR...L     L. 

Bep.  6  All.  495. 

OFFENCE  COMMITTED  IN  FOBEIQN 
TEBBITOBY. 

See  Jurisdiction.  25  to  27. 

Empress  9.   Maganlal I.   L. 

Bep.  6  Bom.  1882. 
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OFFENCE  COMMITTED  IN  FOREIGN 

Empress  v.  Kbshub...I.  L.  Bep. 

8  Cal.  985  ;  11  Cal.  Bep. 

241, 1882.  F.  B. 

Empress  v.  Hurro  ..I.  L  Bep.  9 

Cal.  288, 1882. 

Bapu  Daldi  v.  The  Queen... I.  L. 

Bep.  6  Mad.  28, 1882. 

OFFENCE      COMMITTED    ON     HI0H 
SEAS. 

See  Jurisdiction.  27. 

Bapu  v.  Queen. ..L  L.   Bep.  5 
Mad.  23. 

OFFENCES  AGAINST  STAMP  LAWS. 

Procedure. 

See  Stamp.  10. 11. 

Empress  v.  ]ANKr...I.  L.  Bep. 

7  Bom.  82. 

Empress  v,  Saddanund...L    L. 

Bep.  8  Cal.  259. 

OFFEBING    TO     IDOL,    BEJECTION 
OF  BY  FBIE8T. 

See  Bight  to  Sue.  20a. 

Vengamuthu  V,  Panda veswara. 
L  L.  Bep.  6  Mad.  151. 

OFFICE,  ALIENATION  OF. 

—  Religious  Office. 

See  the  Cases  under  Alienation  of 
Beligious  Office. 

OFFICE  OF  MUJAVAB. 

Female  cannot  Hold. 

Ste  Moijawar,  Office  of.  1. 

MujAVAR  Ibrahimbibi   v.  Muja- 

VAR  HUSSAIN...I.  L.  Bep.  3 

Mad.  95. 

OFFICE,  SALE  OF  BELIGIOUS. 

See  Alienation  of  Beligious  Office. 
1. 
Narasimha  v.  Anantha...I.   L. 
Bep.  4  Mad.  391. 
See  Alienation  of  Bight  to  Man- 
age Temple.  1.  2. 

AyANCHERI  2>.  ACHOLATHIL...I.L. 

Bep.  5  Mad.  89. 

DuRGA  BiBI  V,  CHANCHAL...L    L. 

Bep.  4  All.  81. 
See  Hindu  Law— Partition.  2. 
Mancharam  V-  Pranshankar... 
I.  L.  Bep.  6  Bom.  298. 


OFFICIAL  ASSIGNEE. 

Costs,  Liability  for. 

See  Costs.  6. 

Bevis  V,   Turner. ..I.  L.  Bep. 
7  Bom.  484. 

Liability  of — for  Arrears  of  Rent  of  Under 

Tenure  of  Insolvent. 

See  Insolvency.  7. 

Chunder     Narain    v.    Kishen 
Chand...  L  L.  Bep.  9  CaL 
805. 
OFFICIAL  UQUIDATOB. 

See  Company— Winding  up.  1. 
Carwar  Company... I.   L.  Bep. 
a  Bom.  640. 

OinSSION  TO  FBAME  BECBEE. 

Effect  of. 

See  Procedure— CiviL  21. 

Ranjit  Singh  v.  Ilahi  Bukhsh... 
I.  L.  Bep.  6  All.  620. 

OmSSION  TO  OFFEB  FOOD  TO  IDOL. 

SiiJt  by  Gurofo  for  Damages  for. 

See  Bight  to  Sue.  6. 

Dhadphale    w.     Gurav...!.    L. 
Bep.  6  Bom.  122. 

OMISSION    TO    FBODXJCE    CEBTIFI- 

GATE  OF    BEGISTBY  OF  HAB. 

B0X7B  CBAFT. 

See  Act  XIX.  of  1838,  §  13.  1. 

Empress    v.     Mhasnya...L    L. 

Bep.  7  Bom.  280. 

OMISSION  OB  BEFUSAL  TO  DECIDE 
FABTICULAB  ISSUE. 

Res  Judicata, 

See  Bes  Judicata.  4. 

NiLVARU  V.  N1LVARU...I.  L.  Bep. 
6  Bom.  lia 

OMISSION  OB  BEFUSAL  TO  DECIDE 
ISSUE. 
See  Bes  Judicata.  8.  9.  9a. 

Ananda  V.  PALSIJIL...I.  L.  Bep. 

5  Mad.  9. 

Thylia  Kandi  w.Thyua  Kandi... 

L  L.  Bep.  4  Mad.  808. 

Chunder  Coomar*.  SibSundari. 

L  L.  Bep.  8  Cal.  681. 
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OMITTIN0   TO  SUE  FOB    FABT   OF 
CIiAIM  OB  BEMEDY. 

See  the  Cases  under  Splitting  Cause 
of  Action. 

ONLY  SON,  ADOPTION  OP. 

Among  Sudras. 

See  Hindu  Law— Adoption.  4. 

SOIIASEKHARA  v.     SUBHADRAMAJl. 

L  L.  Bep.  6  Bom.  524. 

ONXrS  PBOBANDI. 

—  on  Application  to  Revoke  Probate. 

See  Onus  Probandi.  9. 

■         Benami. 

See  Onus  Probandi.  7.  8.  8a. 

. Benami — Credit  to  Benamidar. 

5^(?  Onus  Probandi.  18. 

— -  Benami — Purchase    in    Name    of    Hindu 
Wife. 
See  Onus  Probandi.  7. 

—  of  Beneficial  Interest  in  Son   under  Pur- 

chase in  his  Name  by  Hindu  or  Maho- 
medan  Father. 
See  Advancement.  1. 

Naginbhai  V,    Abdulla L  L. 

Bep.  a  Bom.  717. 

• of  Consideration. 

See  Mahomedan    Law—Bight   of 
Creditor  of  Deceased  Maho- 
medan to  Follow  Estate,  dkc. 
1. 
Narsing    Das   v.   Najmooddin... 
I.  L.  Bep.  8  Cal.  20. 
See  Onus  Probandi.  6. 

of  Debt — Admission. 

See  Onus  Probandi.  11. 

— —  Ejectment — Previous  Possession. 
See  Ejectment.  3.  3a. 

Debi  Churn  v.  Issur  Chunder... 

L  L.  Bep.  9  CaL  39 ;  11 

CaL  Bep.  842. 

Erbaza  V,  Banv    MisTRv  ..L    L. 

Bep.  9  Cal.  ISO ;  11  Cal. 

Bep.  898. 

^—  Expectancy,  Sale  of. 

See  Contract.  2. 

MlR  AZIMUDIN  V.    ZlA-UL-NlSSA... 

L  L.  Bep.  6  Bom.  809. 
67 


ONUS  PBOBANDI-r<;n/^. 

—  Of  Illegality  or  Immorality  of  Debt  incur* 
red  by  Father  and  Manager  of  Undivided 
Hindu  Family. 

See  Hindu  Law— Alienation  of 
Ancestral  Property.  1.  6. 
10a.  lOb. 

See  Hindu  Law— Partition.  8. 
Badri  9.  BHAGWAT...L  L.  Bop. 
8  Cal.  649. 

—  that  Jaghif  Grant  was  Auladadi 
See  Onus  Probandi.  6. 

—  Khas  Possession,  Suit  for. 
See  Onus  Probandi.  15. 

—  of  Liability  of  Property  to  Sale  in  Execu- 
tion of  Decree. 

See  Onus  Probandi.  4. 

—  of  Loss  of  Goods  Delivered  to  Railway 
Company  for  Carriage. 

See  Limitation.  136. 

MOHANSING    V.    CONDER L  L. 

Bep.  7  Bom.  478. 

—  Mesne  Profits,  Amount  of. 

See  Mesne  Profits.  3.  7. 

Krishna  v.  Kunjo...9  CaL  Bep. 

1. 

Brojendro  v.  Madhub L  L. 

Bep.  8  Cal.  343. 

—  of  Necessity  for  Loan  Contracted  by  Kar- 
navan  of  Malabar  Tarwad. 

See  Malabar  Law.  15. 17. 

KoMBi  V.  LAKSHMI...L  L.  Bep. 

5  Mad.  201. 

KuTTi  V,  PAYANU...L  L.  Bop.  8 

Mad.  288. 

—  of  Necessity  for  Sale  of  Ancestral  Property 
by  Father. 

See  Specific  Performance.  1. 

GURUSAMl    V,     GANAPATHI...L  L. 

Bep.  5  Mad.  387. 

—  that  Partition  by  Private  Arrangement  was 
only  Temporary. 

See  Partition.  2. 

Obhoy  Churn  i>.  Huri  Nath...L 

L.  Bep.  8  CaL  72  ;  10  CaL 

Bep.  81. 
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ONUS  PBOBANDI— c««W. 

—  of  Possession  within  I2  years  before  Suit. 
See  Ejectment.  1  to  4. 

MoRo    Desai    V,     Ramchandra 

t>ESAi...I.  L.  Bep.  6  Bom. 

508. 

pREMRAj  V.  Narayan...!.  L.  Rep. 

6  Bom.  215. 

Debi  Churn  v.  Issur  Chunder. 

I.  L.  Bep.  9  Cal.  89 ;  11 

Cal.  Bep.  342. 

Ertaza  H0S8EIN  V.  Bany  Mistry. 

I.  L.  Bep.  9  Cal.  130 ;  11 

Cal.  Bep.  893. 

Umbica     Churn   v,     Prosonno 

Coomar  Sen... 9  Cal.  Bep. 

366. 

See  Limitation.  2. 129.  129a. 

Rao  Karan  v.  Raja  Bakar L. 

B.  9  I.  A.  99. 

Mahomed  Ali  i'.  Khoja  Abdul. 

I.  li.  Bep.  9  Cal.  744. 

MOHINY  V.KRISHNO...I.   L,  Bop, 

9  Cal.  802. 
See  Onus  Probandi.  3. 


— —  Redemption  Suit — Account. 
See  Mortgage.  12. 

Ganga  v.  Bayaji...!.  L.  Bep.  6 
Bom.  669. 

—  Resumption  of  Lakhiraj  Land,  Suit  for. 

See  Onus  Probandi.  12. 
See  Besumption.  2. 

KOYLASH BASHING  ^.  GoCOOLMONl. 

I.  L.  Bep.  8  Cal.  230. 

—  Revocation  of  Probate,  Application  for. 

See  Onus  Probandi.  9. 

—  of  Right  to  Attach  Property  in  Execution. 

^^e*  Estoppel.  8. 

KUVARBAI  V.  MiR    AlAM I.  L. 

Bep.  7  Bom.  170. 

— -^^  of  Right  of  Occupancy. 

See  Bight  of  Occupancy.  1. 

Krishnasami  v.Varudaraja...!. 
L.Bep.  5Mad.  345. 


ONUS  PBOBANDI— r<>n/</. 

Ramphult.  Dec  Narain...!.  L* 
Bep.  8  Cal.  517. 

Udoy  Chand  V,  Panchoo 11 

Cal.  Bep.  514. 
See  Limitation.  95. 

Obhoy  Churn  9.  Gobind...L  L. 

Bep.  9  CaL  237. 

See  Mahomedan  Joint  Family.  1. 

Hakim  v.Gool  Khan...  I.  L.  Bep. 

8  CaL  826. 

in  Suit  for  Arrears  of  Rent,  that  Posses- 
sion of  part  only  of  Land   Demised  was 
Given, 
See  Onus  Probandi.  10. 

—-  in  Suit  to  Resume  Lakhiraj  Land. 
See  Onus  Probandi  12. 
See  Besumption.  2. 

Koylashbashing  v.  Gocoolmoni. 
L  L.  Bep.  8  CaL  230. 


—  of  Self-Acquisition. 

See  Hindu  Law — Undivided 
mily.  2.  2a. 


Fa 


—  in  Suit  to  Set  Aside  Alienation   of  Ances- 
tral Property. 

See  Hindu  Law  —  Alienation   of 
Ancestral  Property.  21. 
Ram    Gobind  v.  Denobundhu... 
9  Cal.  Bep.  281. 

-  of  Title — Possession. 
See  Ejectment.  1  to  4. 

Moro     Desai   tr.     Ramchandra 

Desai... L    L  Bep.    6  Bom. 

508. 

Premraj  v.  Narayan. ..L  L.Bep. 

6  Bom.  215. 

Debi  Churn  v.  Issur  Chunder. 

L  L.  Bep.  9  Cal.  39 ;  11  CaL 

Bep.  842. 

Ertaza  Hossein  v.  Bany  Mistry. 

L  L.  Bep.  9  Cal.  130 ;  11 

Cal.  Bep.  393. 

Umbica     Churn    b.     Prosunno 

CooMAR  Sen. ..9  CaL  Bep. 

865. 

.  of  Title. 

See  Onus  Probandi.  1.  2. 8.  8.  8a. 
14. 

1. Of  Title—Suit  to  Establish  Right  to 

Land  after  Order  under  Beng.  Act  VII.  of  1876.] 
Where  a  person,  who  has  been  declared  to  be 
out  of  possession  by  an  order  of  the  Collector 
passed  under  the  provisions  of  the  Land  Regis- 
tration Act  (Beng.  Act  VIL  of  1876),  sues  to 
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omrs  TnoBAnrDi—contd, 

establish  his  title,  it  lies  on  him  in  the  first  in- 
stance to  make  out  a  primdk  facie  case.    Mudun 

MOHUN  PODDAR  V.  BhOGGOMANTO    PODDAR...I. 

li.   Kep.   8   Gal.   9d8,   1882.     Prinsep   and 

aKinealy,]], 
S.  C.  under  Bemand.  1. 

2, Of  Title—Order  under  |  530,  Act  X. 

of  1872.]  The  effect  of  an  order  under  S  53°  of 
the  Criminal  Procedure  Code,  Act  X.  of  1872,  is 
to  declare  the  person  in  whose  favour  it  is 
made  to  be  in  possession  at  the  time  of  the  pro- 
ceedings under  that  section,  but  does  not  decide 
anything  as  to  how  that  possession  was  obtained 
or  as  to  antecedent  possession.  It  simply  places 
the  person  in  whose  favour  the  order  is  made  in 
the  advantageous  position  of  the  party  in  pos- 
session and  throws  the  burden  of  proof  on  the 
person,  to  whom  it  was  adverse  when  he  seeks 
to  recover  in  ejectment  against  the  party  in 
possession  under  the  order.  Nobo  Coo  mar 
Dassv.  Gobi ND  Chun DER  Roy. ..9  Cal.  Rep. 
305,  1881.     Prinsep  and  Field,  JJ. 

3. Ejectment — Suit  for  Possession- 
Proof  of  Possession  within  12  Years— Limitation 
— Adverse  Possession.]  In  every  suit  for  the 
recovery  of  land,  on  the  allegation  of  previous 
dispossession  by  the  defendant,  the  plaintiff 
must  start  his  case  by  showing  that  at  some  time 
within  12  years  previous  to  the  institution  of  the 
suit,  he  had  been  in  possession  of  the  land  sued 
for.  Bhootnath  Chatterjee  v.  Kedarnath 
BANERJEE...I.  L.  Bep.  9  CaL  135,  1882. 
Prinsep  and  O'Kinealy,  J  J. 

4. Suit  to  Establish  Liability  of  Proper, 

ty  to  Sale  in  Execution  of  Decree."]  The  plaintiff 
sued  to  establish  the  liability  of  certain  property 
to  be  sold  in  execution  of  a  decree  obtained  by 
him  as  being  the  property  of  his  judgment- 
debtor,  the  defendant  claiming  the  property  as 
his  own.  The  plaintiff  proved  that  this  judg- 
ment-debtor for  more  than  5  years  had  been  in 
possession  as  ostensible  owner. 

Held,  that  the  onus  then  lay  on  the  defendant 
to  establish  his  title.  Mathura  Das  v.  Mit- 
chell   I.  L.Ilep.  4  All.  206,   1882. 

S.  C.  under  Begistration.  24. 
6.  —  Of  Consideration  — Error  not  Affect- 
ing^ Merits— Act  X,  0/1877,  \  S^?— ^»>^^  ^^  ^^- 
gin — Practice."]  In  a  suit  on  a  bond  which 
recited  that  the  obligor  had,  at  the  time  of  its 
execution,  received  the  consideration  for  it,  the 


ONTJS  PROBANDI-r^«/rf. 

defendants  admitted  the  execution  of  the  bond, 
but  denied  the  receipt  of  the  consideratiorv. 
The  plaintiff  began,  and  called  the  attesting  wit- 
nesses to  the  bond,  who  proved  that  no  con- 
sideration passed  at  the  time  of  its  execution. 
The  plaintiff  called  no  further  evidence,  and  the 
Court  of  first  instance,  without  calling  on  the 
defendants,  dismissed  the  suit.  The  lower  Ap- 
pellate Court,  holding  that  the  defendants  ought 
to  have  begun,  the  onus  of  proof  being  on  them, 
reversed  the  decree  and  gave  the  plaintiff  a 
decree  : — 

Heldy  that  though  the  Court  of  first  instance 
had  permitted  an  irregularity  of  procedure  in 
allowing  the  plaintiff  to  begin,  still  having  done 
so,  and  the  witnesses  having  proved  that  the 
consideration  had  not  been  paid  as  admitted  by 
the  defendants  in  the  bond,  a  new  case  was 
opened  up,  in  which  the  onus  was  shifted  back 
to  the  plaintiff  to  establish  that  he  had,  not  at 
the  time  Alleged  in  the  bond,  but  at  some  sub- 
sequent date,  paid  to  the  defendants  the  money 
alleged  to  have  been  lent ;  and  having  failed  to 
do  this,  his  suit  had  been  properly  dismissed. 

Quaere,  whether,  having  regard  to  §  578  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  it  was 
competent  to  the  lower  Appellate  Court,  under 
the  circumstances,  to  reverse  the  decree  of  the 
Court  of  first  instance  :  but  even  if  it  were,  it 
should  not  have  ignored  what  had  taken  place, 
but  should  have  dealt  with  the  appeal  in  the 
shape  in  which  it  came  before  it.  Makund 
9.  Bahori  LAL...I.  L.  Bep.  3  All.  824,  1881. 
Straight  and  Tyrrell,  JJ. 

6. J^gi^  —  Auladad  Grant — Suit  for 

Possession."]  The  plaintiff  sued  to  recover  a 
certain  mauza,  alleging  that  it  had  been  granted 
by  his  ancestor  in  1854  as  a  service  jagir  to  the 
defendant's  ancestor,  who  had  executed  an- 
ikrarnamah  setting  out  that  the  grant  was  an 
ordinary  service  jagir.  This  ikrarnamah  was 
produced.  The  defendant  did  not  produce  the 
original  sanad  or  account  for  its  non- production, 
but  alleged  that  by  it  the  grant  of  the  jagir  was 
auladad,  i.e.,  descendible  to  heirs  generally  : — 

Held,  that  the  onus  of  proving  the  special 
terms  of  the  sanad  he  set  up  lay  on  the  defen- 
dant, and,  he  not  having  discharged  it,  the  plain- 
tiff was  entitled  to  succeeed.  Juggernaih  Sahee 
V.  Musst.  Ahlad  Kowur  (19  W.  R.  140)  distin- 
guished. Thakur  Dovai,  v.  Ram  Narain 
Singh  ..I.  L.  Bep.  8  Cal.  875,  1882.  Cun^ 
ningham  and  Tottenham,  JJ, 


Digitized  by 


Google 


(    903    ) 


DIGEST  OF  CASES. 


(    904    ) 


ONUS  TUOBXNDl-contd 

7. Benami  Purchase  in  Name  of  Hindu 

Wife."]  Quare,  whether,  in  the  absence  of  any 
evidence  to  show  the  source  whence  the  pur- 
chase-money was  derived,  there  is  any  presump- 
tion that  property  purchased  in  the  name  of  a 
Hindu  wife  is  the  property  of  her  husband  and 
has  been  purchased  with  his  money, 

SemSie,  there  is  no  presumption  one  way  or  the 
other,  but  the  burden  of  proof  in  each  particular 
CJise  must  depend  on  the  pleadings  and  the  posi- 
tion of  the  parties  as  plaintiffs  or  defendants. 
Bindo  Bashinee  Debee  v.  Pearee  Mohun  Base  (9 
W.  R.  312)  is  over- ruled  by  Sreeman  Chunder 
Dey  V.  Gopal  Chunder  Chuckerbutty  (ll  Moore, 
I.  A  28).  Chowdrani  c.  Tarinv  Kanth  Lahiri. 
I.  L.  Bep.  8  Cal.  545,  1882  ;  11  Cal.  Bep. 
41.    McDonnell  and  Field,  JJ. 

8. Possession,  Suit  for — Benami  Pur- 
chase by  Plaintiff  for  Defendant — Act  I.  of  1872, 
\    110 — Ejectment.']     The  plaintiff  sued  for  pos- 
session of  certain  lands,  alleging  that  he  had 
been    dispossessed    by    the    defendants.     The 
latter,  who  were  in  possession,  alleged  that  the 
plaintiff  had  bought  the  land  benami  for  them: — 
Held,  that  the  onus  of  proving  a  primd  facie 
case  that  the  land  belonged  to  him,  lay  on  the 
plaintiff.    Huki  Ram  v.  Raj  Coomar  Opadhva. 
I.  L.  Bep.  8  Cal.  768, 1882. 
Mitter  and  Maclean,  J  J 

8a. Benami — Certified  Purchaser,  Suit 

against.]  The  burden  of  proof  is  on  the  per- 
son alleging  that  a  certified  and  registered  pur- 
chaser is  a  benamidar.  Baijnath  Sahav  v. 
Rughonath  Pershad  Singh  ..12  Cal.  Bep. 
186,1882.    P.  C. 

9. Revocation  of  Probate^  Application 

for — Procedure.]  On  a  petition  under  $  234  of 
the  Indian  Succession  Act  X.  of  1 865,  praying 
for  the  revocation  of  the  probate  of  a  will  alleg- 
ed to  have  been  made  by  the  applicant's  hus- 
band, on  the  ground  that  no  citation  had  been 
duly  published,  that  the  petitioner  was  a  minor 
living  under  the  care  of  the  person  to  whom 
probate  had  been  granted,  and  had  no  oppor- 
tunity of  understanding  his  mala  fides  and  im- 
proper acts,  and  that  the  will  was  a  forgery; 
the  District  Judge  held,  that  the  burden  of 
proof  in  respect  of  the  whole  case  was  on  the 
petitioner: — 

Held,   that  he   ought  to  have   given  her   an 
opportunity  of  proving  that  she  had  no  know- 


ONUS  TB,OBANI}l^contd. 

ledge  of  the  previous  proceedings.  If  satisfied 
that  she  had  no  such  knowledge,  then  he  should 
have  ordered  a  new  trial  as  to  the  factum  of 
the  will,  when  the  person  propounding  it 
would  have  to  prove  it  in  the  ordinary  way. 

In  the  Matter   of  the  Petition  of  Dintarini 

DEB1...I.  L.  Bep.  8Cal.  880, 1882;  11  CaL 

Bep.  190.     McDonnell  and  Field,  JJ. 

10.  Arrears  of  Rent,   Suit  for.]     In  a 

suit  for  arrears  of  rent  under  a  kabuliat,  the 
defendant,  who  had  paid  rent  for  4  or  5  years, 
pleaded  that  he  had  obtained  possession  of  part 
only  of  the  land  demised  : — 

Held,  that  the  onus  lay  on  the  defendant  to 
prove  that  by  fraud  or  mistake  he  had  not  got 
what  he  bargained  for.  Bani  Madhub  Moo- 
KERjEE  V.  Sridhur   Deb  Ghuttack...10  CaL 

Bep.  655, 1881.     Garth,  C.J.,  and  Morris,  J. 

11.  — • —  Of  Debt  —  Admissions^  It  is  a 
very  dangerous  thing  to  rest  a  judgment  on 
verbal  admissions  of  a  sum  due,  without  very 
clear  evidence,  especially  when  there  are  other 
means  of  proving  the  case,  if  a  true  one.  The 
proper  course  for  a  plaintiff  who  alleges  the 
defendant  to  be  indebted  to  him,  to  prove  such 
allegation,  is  to  bring  his  accounts  into  Court 
and  prove  the  debt.  If  he  shrinks  from  doing 
that,  and  chooses  to  rely  on  verbal  admissions 
made  at  a  meeting  at  his  house,  he  should  give 
the  most  clear  and  cogent  proof  of  such  admis- 
sions, and  should  bring  into  Court  a  case  that  is 
not  open  to  reasonable  doubt.  Lalla  Sheopar- 
SHA0  9.  JuGGERNATH...!'.  Bep.  10  I.  A.  74, 

1883. 

12. Resumption,  Suit  for  —  Lakhiraj 

Land.]  In  a  suit  for  the  resumption  of  lands 
alleged  by  the  defendants  to  be  lakhiraj,  the 
burden  of  proof  is  in  the  first  instance  on  the 
plaintiff  to  show  that  the  lands  are  mal.  If  the 
lands  in  dispute  are  surrounded  by  other  lands 
held  by  the  defendant  for  which  rent  is  p.iid, 
that  is  a  matter  which  should  be  taken  into 
consideration  in  dealing  with  the  case,  and  is 
some  evidence  to  show  that  the  land  forms  part 
of  the  defendant's  tenure,  and  is  not  his 
lakhiraj  holding,  but  no  decree  can  be  passed 
on  it  adversely  to  the  defendant  unless  the  Court 
considers  that  it  establishes  sl  primd  facie  <3kse, 
i.e.,  a  case  in  which  the  plaintiff  would  be  en- 
titled to  a  decree  if  the  defendant  did  not 
produce    evidence.      Bacharam    M  unoul    v. 
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Peary  Mohun  Banerjbe...!.  L.  Kep.  9  Cal. 

818,   1888;    12   Cal.   Bep.  476.    Prinsep 

and  aKinealy,  JJ. 

13. Benami — Creditors  of  Benamidar, 

Rights  of^-Credit  to  Benamidar.]  In  a  suit  by  a 
plaintiff  for  a  declaration  of  his  right  to  pro- 
perty attached  in  execution  of  a  decree  against 
a  third  person,  on  the  ground  that  the  judgment- 
debtor  held  the  property  benami  for  the  plaintiff, 
on  that  allegation  being  established,  it  lies  on 
the  judgment-creditor  to  prove  that  he  was 
induced  to  give  credit  to  the  benamidar  on  the 
faith  of  his  being  the  real  owner  of  the  property. 
GoLUK  Chundra  Dass  v.  Bhagmut  Dass  .. 
11  Cal.  Bep.  106,  1882.     Garth,  C.J.,   and 

TotteniMm,  J, 

14. Cf  Title—Possession,  Suit  for-^ 

Wrongful  Ouster."]  A  man  cannot  be  allowed  to 
take  advantage  of  his  own  wrongful  act  in  order 
to  shift  the  burden  of  proof  on  his  opponent ; 
where,  therefore,  the  defendant,  within  I2  years 
prior  to  the  institution  of  the  suit,  had  wrong- 
fully dispossessed  the  plaintiff  :— 

Held,  in  a  suit  to  recover  possession  by  the 
plaintiff,  who  could  only  prove  possession  for  1 1 
years  prior  to  ouster,  that  the  burden  of  proof  of 
title  was  on  the  defendant,  who  could  not,  by 
wrongfully  evicting  the  plaintiff,  throw  on  him 
the  burden  of  proof  which  would  otherwise  have 
lain  on  himself.    Brojo  Sunder  Gossami  v. 

Koilash  Chunder  KUR...11  CaL  Bep.  133. 

15.  Landlord  and   Tenant-^Adverse 

Possession — Estoppel — Suit  for  Khas  Possession 
where  Defendant  alleges  Land  to  be,  within  a 
Protected  Tenure."]  In  a  suit  by  a  taluqdar 
against  the  defendants  who  admittedly  held 
land  within  a  howla  appertaining  to  the  taluq* 
tp  recover  possession  of  certain  lands  alleged 
to  have  been  encroached  upon  by  the  defendants, 
the  latter  alleged  that  the  land  in  dispute  was 
situated  within  a  nimhowla  which  they  held 
within  the  howla  :  — 

Held,  that  the  defendants  were  not  estopped 
from  setting  up  a  claim  to  the  land  by  adverse 
possession,  and  that  the  onus  of  proving  that 
the  lands  had  been  encroached  on  by  the  defen- 
dants lay  on  the  plaintiff.    Rhi'doy  Khristo 

MisTRi  V.  NoBi.N  Chunder  Sen 12  Cal. 

Bep.  457, 1883.     Wilson  and  Maclean,  JJ. 


OPINIONS  OF  ASSES80BS. 

How  to  be  taken. 

See  Procedure— Criminal.  42. 

Shadulla  v.    Empress I.  L. 

Bep.  9  Cal.  876. 

OPINIONS  OF  POLICE  OFFICEBS. 

Evidence  of. 

See  Unlawful  Assembly.  1. 

Empress  v.  Tucker. ..I.  L.  Bep. 
7  Bom.  42. 

OPIUM,    SALE    OF,    BY     SEBVANT 
CONTBABY  TO  LICENSE. 

See  Act  I.  of  1878,  §  9. 1. 

Bhoobun  Chunder. ..11  Cal.  Bep. 
464. 

OPTIMUS    LEGIS    INTEBPBETATIO 
CONSUBTUDO. 
See  Construction  of  Statute.  3. 

Prokashv-ITarachand L  L. 

Bep.  9  CaL  82. 

OBAL  AGBEEICENT  FOB  INTEBEST 
ON  PBOMISSOBY  NOTE. 

— —  Evidence  of. 

See  Evidence.  5b. 

Sowdamonee  v.  Spalding 12 

Cal.  Bep.  163. 
OTTI  MOBTGAGE. 

5^^  Mortgage.  15. 

Perlathail  v.  Mankude  ..L  L. 
Bep.  4  Mad.  113. 

—  Forfeiture  of. 

5^  Malabar  Law.  12. 

Kannoth  v.  Vamathan I.  L. 

Bep.  3  Mad.  74. 

Pre-emption. 

See  Malabar  Law.  10. 

Cheria  v.  Vishnu. ..I.  L.  Bep. 
5  Mad.  198. 

Prior  Right  to  make  Further  Advances. 

See  Malabar  Law.  11. 

KuNHAMU  9.  A.Keshavan...I.  L. 
Bep.  3  Mad.  246. 

OUDH  ESTATES  ACT. 
5^^  Act  L  of  1869. 

PALLA. 

—  Limitation  to  Suit  for. 

See  Limitation.  102. 

Gopeekishen  v.  Thakoordass... 
L  L.  Bep.  8  Cal.  807. 
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PAItDANASHIN  WOMAN. 

>■        Contract  with — Onus  Probandu 
See  Contract.  7. 

Tamarasherri    IB,  Maranat...!. 
L.  Bep.  8  Mad.  5315. 

1«  —  Examination  on  Commission — Cri^ 
minal  Case — Evidence  on  Commission — Act  X. 
of  1872,  5  330-]  Semble,  that  pardah-nashin 
women  are  not,  as  of  right,  exempted  from  per- 
sonal attendance  in  Court  in  criminal  cases; 
but  that  the  word  **  incovenience'*  in  S  330  of 
the  Criminal  Procedure  Code,  Act  X.  of  1872, 
empowers  the  Court  to  allow  examination  by 
commission  in  criminal  cases,  where  a  witness, 
accordin^r  to  the  customs  and  manners  of  the 
country,  ought  not  to  be  compelled  to  appear  in 
public. 

Where  a  pardah-nashin  woman,  who  vras  a 
complainant  in  a  case  of  defamation,  applied 
to  be  examined  on  commission  : — 

Held^  that  the  fact  of  her  being  a  complainant, 
and  not  merely  a  witness,  materially  altered  her 
position  as  regards  the  question  whether  she 
ought  to  be  exempted  from  personal  appearance 
in  Court,  and  that  she  ought  not  to  be  examined 
on  commission,  but  must  attend  personally  to 
be  examined  in  Court,  though  steps  should  be 
taken  to  enable  her  to  remain  in  strict  privacy, 
and  to  subject  her  to  the  least  incovenience  and 
annoyance,  consistent  with  the  due  recording 
of  her  evidence,  in  the  presence  of  the  accused. 
The  taking  of  evidence  on  commission  in  cri- 
minal cases  should  be  most  sparingly  resorted 
to,  and  ought  not  to  be  adopted  save  in  extreme 
cases  of  delay,  expense,  and  inconvenience. 

In  the  Matter  of  the  Petition  of  Farid-UN- 
N1SSA...I.  L.  Bep.  5  All.  92, 1882.    Straight, 

J. 
PABDON     TO     AFFBOVEB,    WITH- 
BBAWAL  OF. 
See  Frocedure— Criminal.  49. 

Srinop  v.  Empress... 12  Cal. 

Bep.  226. 
—  After  Judgment. 

See  Frocedure— CriminaL  28. 

NoBiN  CHUNDRA...I.  L.  Bep.  8 
Cal.  560 ;  10  Cal.  Bep.  369. 

FABENTAGE,    ACKNOWLEDGMENT 
OP. 

See  Mahomed  an  Law  —  Presump- 
tion of  Legitimacy.  1. 
NawabMuhamadv.  MusstLalli. 
L.  Bep.  9  I.  A.  8. 


FABICHABAKA,  OFFICE  OF. 

Sale  of. 

See  Alienation  of  Beligious  Officer 
1. 
Narasimha   v.  Anantha...L   L. 
Bep.  4  Mad.  891. 

PABOL  EVIDENCE. 

of  Consideration     for    Written    Contract 

Varying  Recital. 

See  Evidence.  6. 

VaSUDEVA  r.  NARASAMMA...L    L* 

Bep.  5  Mad.  6. 

of  Contemporaneous  Oral  Agfreement. 

See  Evidence.  5.  5a.  27.  27a. 

Vasudeva  v.  Narasamma...I.  L, 
Bep.  5  MM.  6. 

Umesh  9.  M0HIN1...9  CaL  Bep. 

301. 

Hari  Chunder  V,  Kally  Churk. 

L    L.  Bep.    9   CaL    628, 

1883  ;  12  CaL  Bep.  287. 

KaSHINATH   V,  M0OKERJEE...LL. 

Bep.  9  CaL  898. 

Insufficiently  Stamped  Hundi  or  Promis- 
sory Note — Suit  for  Balance  Due  on 
Hundi. 

See  Evidence.  6.  7.  7a. 

Valliappa  v.  Mahomed. ..L    L. 

Bep.  6  Mad.  166. 
HiRA  Lal  v.  Datadin -.1.  L. 

Bep.  4  AU.  ISO. 

BiNJA  V,  RAJMOHUN...I.    L.   Bop. 

8  CaL  282. 

—  to  Prove  Apparent  Sale  to  be  a  Mortgage. 
See  Evidence.  27.  27a. 

Hem  Chunder  v.  Kally  Churn... 

L  L.  Bep.  9  Cal.  528. 

Kashi  Nath  v.  Hurihur...I.  L. 

Bep.  9  Cal.  898. 

to  Prove  Apparent  Sale  to   be   Time-Bar- 

gain. 

See  Contract.  17. 

Juggernath7.  Ram  Daval...I.  It. 
Bep.  9  CaL  791. 
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PABOL  KnDJWCB—cantd, 

to  Vary  Written  Contract. 

See  Civil  Procedure  Code,  Act  ZIV. 
oflSSa,  §875.  1. 

RUTTONSEY  V.    POORIBAI I.  L. 

Bep.  7  Bom.  804. 
See  Contract.  17. 

JUGOERNATHr.  RaM  DyAL...  I.  I«. 

Hep.  9  CaL  791. 
PABSI8. 

—  English  Law,  Application  of,  to. 

See  English  Law.  1. 

Mithibai  v.  LiMji I.  L.  Kep. 

6  Bom.  151. 
See  Trust.  1. 

BaI  MANECKBAIlf.   BaI   MeRBAI... 

L  L.  Bep.  6  Bom.  363. 

PABTIAX  PABTITION. 

See  Hindu  Law— Partition.  3.  6. 

Sripati  V,  SRIPATI...L  L.  Bep. 

6  Mad.  196. 

Manjanatha  v.   Narayana...  L 

.     L.  Bep.  6  Mad.  862. 

—  Separation  of  One  Member  of  Undivided 

Family. 
See  Hindu  Law— Partition.  11. 

UpENDRA  V,   GoPEE  NATH...L   L. 

Bep.  9  CaL  817. 
PABTIES  TO  BT7IT. 

See  Charter  Party. 

HASONBHOY    v.    CLAPHAM...L    L. 

Bep.  7  Bom.  61. 

— —  Added  Parties — Limitation. 
See  Parties  to  Suit.  11. 

—  on  Contract  by  Partnership  Firm. 

See  Parties  to  Suit.  8. 

—  by  Co-Sharer  in  Inam  Village  for  Partition. 

See  Partition.  4. 

Ramanuja    v.   Virappa  ...  I.    L. 
Bep.  6  Mad.  90. 

—  by  Co-Sharers  of  Land. 

See  Parties  to  Smt.  4.  6. 

—  by  Co-Sharer  of  Land  after  Partition,  to 

Eject  Tenant. 
See  Landlord  and  Tenant.  51. 
Ishan  Chunderv.  Shama  Churn. 
12  CaL  Bep.  414. 

■         by  Co-Sharer  of  Land  to  Restrain  Usurpa- 
tion of  Exclusive  Possession. 
See  Parties  to  Suit.  17. 


PABTIES  TO  BTnT-^cantd. 

by  Co-Sharers  of  Rent  of  Talook, 

See  Practice— Civil  24. 

Tarini  Kantw.  Nund  Kishoke. 
12  CaL  Bep.  588. 

by    Creditor    of    Deceased    Mahomedan 

against  Heirs  in  Possession. 
^^i*  Mahomedan  Law— Liability 
of  Heirs  for  Debts  of  Ances- 
tors. 2. 
MuTTYjAN  V.  Ahmed... L  L.  Bep, 
8  CaL  370. 

for    Debt    Incurred  in     Ancestral    Trade 

Carried  on  by  Undivided  Hindu   Family. 

See  Hindu  Law  —  Alienation   of 

Ancestral  Property.  8a. 

Bass  Kooer  v.  Hurry   Dass...L 

L.  Bep.  9  CaL  496. 

by  Disqualified  Proprietor. 

See  Parties  to  Suit.  12. 

— -  for  Enhancement  of  Rent. 

See  Enhancement  of  Bent.  8. 

JOGENDER  V.   Hu«RISH   ChUNDER. 

10  CaL  Bep.  331. 


Rent   by     One  o£ 


-  for   Enhancement    of 

Several  Co-sharers. 
See  Enhancement  of  Bent.  3a.  5. 

BiDHU    V-    KOMARADDI L      L. 

Bep.  9  CaL  864. 

JoGENDRo  V.  N0BIN...L  L.  Bep. 

8  CaL  853. 

-  to  Establish  Right  to  Property  Declared 

Public  Thoroughfare. 

See  Amendment  of  Plaint.  2. 

NiLKANTHA     V.     MAGISTRATE     OF 

Sholapur L  L.  Bep. 

6  Bom.  670. 
Balaram  v.  Magistrate  of  Igat- 

puRi L  L.  Bep.  6  Bom. 

672. 

•  for  Exclusive  Right  of  Caste  to  Worship 

at  Temple. 
See  Bight  to  Sue.  28. 

Anandrav  V,  Shankar I.  L. 

Bep.  7  Bom.  323. 

•  Guardian   Appointed  after    Institution   of 

Suit  against  Person  then  of  Age. 
See  Parties  to  Suit.  8. 
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PARTIES  TO  SUIT -contd, 

—  Joinder  of  Parties. 

See  Procedure— Civil.  5.  5a. 

ViDIANADAYYAN  V,  SiTARAMAYYAN. 

I.  L.  Bep.  6  Mad.  52. 

BUDOREE  Doss  v.  HOARE,  MiLLER 

AND  Co... I.  L.  Rep.  8  Cal. 
170. 
*— ^  Joinder  of  Plaintiff  After  Decree. 
See  Parties  to  Suit.  14. 

Joint  Debt,  Suit  for. 

See  Parties  to  Suit.  11. 

—  against  Malabar  Tarwad. 

See  Malabar  Law.  15. 
KoMBi  V.  Lakshmi 


.X  L.  Rep. 
5  Mad.  201. 
See  Res  Judicata.  86. 

KUMATHURILLATH  V,  NARAYANAN. 

I.  L.  Rep.  6  Mad.  121. 

—  against  Married  Woman. 

See  Parties  to  Suit.  18. 

-^—  against  Minior. 

See  Hindu  Law— Undivided  Fami- 
ly. 1. 
DooRGA  Persad  V,  Kesho  Persad* 
L.R.QI.A.27;LL.Rep. 
8  Cal.  656. 
■        Misjoinder. 

See  Amendment  of  Plaint.  1. 

Nusserwanji  V.Gordon L  L. 

Rep.  6  Bom.  266. 
See  Creditors'  Trust  Deed.  2. 

AjUDHiA  7f.  Anant...!.  L.  Rep. 
8  AIL  799. 
See  Executor  de  Son  Tort.  1. 

Magaluri  v.  Narayana L  L. 

Rep.  8  Mad.  859. 
See  Misjoinder  of  Causes  of  Action. 
8. 

LlNGAMMAL     V-     ChINNA    VeNKA- 

TAMMAL...I.  L.Rep.6.  Mad. 
289. 
See  Procedure-^  Civil.  11. 

Kalian  v.  Gur  Dayal L  L. 

Rep.  4  All.  168. 

on  Mortgage. 

See  Sale  in  Execution  of  Decree* 
22. 
Madhu  V,  Achra]...9  Cal.  Rep. 
869. 

—  on  Mortgage  After  Mortgagor's  Death. 

See  Sale  in  Execution  of  Decree.  4. 

Siva  v.  Palani L  L.  Rep. -4 

Mad.  401. 


PARTIES  TO  SJJIT—contd. 

on  Mortgage,  by  Prior  Mortgagee. 

See  Mortgage.  1. 18.  28. 

Damodar  v.  NARO...I.  L.  Rep.  6 
Bom.  11. 

Ali    Hasan   v.  Dhirja 1.  L. 

Rep.  4  AU.  578. 
Kassummunissa  v.  Nilratna...L 
L.  Rep.  8  CaL  76  ;  9  CaL 
Rep.  174. 
See  Parties  to  Suit.  2. 
— —  on   Mortgage,  by  Prior  or  Puisne   Mort- 
gagee. 
See  Mortgage.  84. 

SaKANA  V,  VIRUPAKSHAPA...L  L. 

Rep.  7  Bom.  146. 

—  on   Mortgage  —  Purchaser  at    Executioa 
Sale  under  Money-Decree. 

See  Splitting  Cause  of  Action.  8. 
Bahraichiv.  Surju...!.  L.  Rep. 
4  AU.  267- 

—  for  Partition. 
See  Hindu  Law— Partition..  12. 

TiMAPPAYA  V.  LaKSHMINARAYANA. 

L  L.  Rep.  6  Mad.  264. 

Partnership,  Dissolution  of — Party  Claim- 
ing under  Partner. 
See  Partnership.  1. 

Harrison  v.  Delhi  and  London 

Bank L  L.  Rep.  4  Aa 

487. 

Principal  and  Agent — Gomasta. 

See  Parties  to  Suit.  10. 

on  Promissory  Note  by  Father  of  Undivid- 
ed Hindu  Family. 
See  Hindu  Law  —  Alienation  by 
Widow.  1. 
Ramasami   v.  Sellattammal...L 
L.  Rep.  4  Mad.  3t^. 

— ^  for  Property  Sold  in  Execution. 
See  Parties  to  Suit.  15. 

by  Puisne  Mortgagee. 

See  Mortgage.  18. 

Ali  Hasan  v.  Dhirja L  L. 

Rep.  4  AIL  518. 

to  Redeem  Mortgage— Undivided  Family— 

Suit  by  Manager. 
5ptf  Mortgage.  46. 

-  to  Redeem  Temple  Property. 
See  Parties  to  Suit.  7. 
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for  Rent  —  Third  Person    Claiming    Ad- 
versely to  Plaintiff. 
See  Parties  to  Suit.  6. 

■     ■    to  Set  Aside  Alienation  of  Endowed   Pro- 
perty. 
See  Parties  to  Suit.  1. 

• to  Set  Aside  Revenue  Sale. 

See  Sale  for  Arrears  of  Kevenue.  2. 

Bal  Mokoond  v.  Jirjadhun...!. 

L.  Hep.  9  Cat  271. 

-— -  Transportation  of  Original  Plaintiff — ^Add- 
ing Sons  as  Plaintiffs. 
See  Parties  to  Suit.  16. 

— ^  Transposition  of — 

5^  Practice— OiviL  13. 

EOULJEE  V.    VULLBBHOY I.  L. 

Bep.  7  Bom.  167. 

Undivided  Hindu  Family,  Suit  to  Establish 

Right  belonging  to. 
See  Parties  to  Suit.  9. 

1, To  Set  Aside  Alienation  of  Endowed 

f*n^eTty.'\  In  a  suit  by  three  out  of  four  joint 
sebaits  of  a  certain  family  endowment  to  set 
aside  an  alienation  of  the  endowed  property  made 
by  the  fourth  sebait,  under  which  the  defend- 
ants claimed,  and  to  recover  possession  of  the 
same : — 

Held^  that  the  fourth  sebait  was  a  necessary 
party  to  the  suit,  and  that  as  he  had  not  been 
made  a  party,  either  plaintiff  or  defendant, 
the  suit  must  be  dismissed.  The  objection  was 
not  one  of  form  only,  the  plaintiff  deliberately 
abstained  from  making  him  a  party,  and  under 
the  circumstances  of  the  case  complete  justice 
could  not  be  done  in  his  absence.  Rajbndro- 
NATH  DuTT  V,  Shaikh  Mahomed  Lal...L.  K. 
8  I.  ▲.  185, 1881 ;  I.  L.  Rep.  8  Cal. 

42. 

2.  — -  On  Mortgage — Puisne  Mortgagee 
or  Subsequent  Purchaser — Sale  in  Execution  of 
Decree."]  In  order  to  render  a  decree  in  a  suit 
brought  to  enforce  a  mortgage,  binding  on  subse- 
quent encumbrancers  or  purchasers,  the  mort- 
gagee must  make  such  subsequent  purchasers  or 
encumbrancers  parties  to  the  suit,  at  least  if 
he  have  notice  of  them,  or  circumstances  exist 
which  should  have  put  him  on  inquiry  as  to  the 
claim  by  them  of  an  interest  in  the  mortgaged 
property. 
68 
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A  puisne  mortgagee  in  possession  of  the 
mortgaged  property  under  a  registered  deed  of 
sale  will  not  be  bound  by  the  decree  made  in  a 
suit  brought  by  a  prior  mortgagee  to  enforce 
his  mortgage,  nor  by  the  sale  in  execution  thereof, 
if  he  has  not  been  made  a  party  to  the  suit. 
Muthoba  Natk  Pal  v.  Chundermoney  Dabia  (I.  L. 
R.  4  Cal.  817)  and  the  dictum  of  West,  J.,  in 
5.  B,  Shringarpure  v.  S.  B.  Pethe  (I.  L.  R.  a  Bom. 
663)  dissented  from.  Venkata  v.  Kannam...!. 
L.  Bep.  5  Mad.  184,  1888.  Turner,  C.J., 
and  Kindersley,  J. 

8.  —  On  Contract  by  Partnership — Act 
IX.  of  187a,  S  43']  In  suing  on  a  contract  made 
by  a  partnership  firm,  the  plaintiff  is  not  bound 
to  make  all  the  partners  parties  to  the  suit,  but 
may  select  which  of  them  he  wishes  to  proceed 
against,  allowing  his  right  of  suit  against  thdse 
whom  he  does  not  make  parties  to  be  barred. 

LUKMIDAS  KhIMJI  V.  PuRSHOTAU    HaRIDAS...!. 

L.  Hep.  6  Bom.  700»  188d«    Latham,  J. 

4. Co-Owners  of  Land."]   Unless  where, 

by  a  special  provision  of  law,  co^wners  are 
permitted  to  sue  through  some  or  one  of  their 
members,  all  co-owners  must  join  in  a  suit  to 
recover  their  property.  Coowners  may  ag^ee 
that  their  property  shall  be  managed  and  legal 
proceedings  conducted  by  some  or  one  of  their 
number,  but  they  cannot  invest  such  person  or 
persons  with  a  competency  to  sue  in  his  own 
name  on  their  behalf,  or,  if  sued,  to  represent 
them.  Where,  however,  a  tenant  has  dealt  with 
one  of  several  co-owners  as  sole  landlord,  he 
would  be  estopped  from  denying  the  title  of 
the  person  who  let  him  into  possession,  and  in 
such  a  case,  it  may  be  that  a  suit  by  one  of 
several  co-owners  might  be  successfully  main- 
tained. 

If  some  co-owners  refuse  to  sue,  the  proper 
course  for  the  rest  to  adopt  is  to  make  them  de- 
fendants. K.  P.  Kanta  Pisharody  v.  V.  M* 
Narayanan  Somayajipad...!.  L.  Rep. 8 ICad* 

284,  1881.     Turner,  C.J.,  and  Kindersley,  J. 

5. For  Rent— Joinder  of  Third  Person 

Claiming  Adversely  to  Plaintiff  *—  Act  X.  of 
1877,  $  28  —  Procedure."]  Where  persons  sued 
for  rent,  set  up  the  title  of  a  third  person,  such 
third  person  ought  not  to  be  made  a  party  to 
the  case,  so  as  to  convert  a  simple  suit  for  arrears 
of  rent  into  a  suit  for  the  determination  of  the 
title  to  immovable  property. 
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A  suit  for  the  recovery  of  arrears  of  rpnt 
raises  two  questions  : — (i)  Does  the  relation  of 
landlord  and  tenant  exist  between  the  plaintiff 
and  defendant ;  and  (2)  Are  the  alleged  arrears 
due  and  unpaid  ?  These  are  questions  which  con- 
cern  only  the  plaintiff  and  defendant,  and  no 
third  party  claiming  a  title  adverse  to  the 
plaintiff  can  properly  be  made  a  party  to  the 
trial  of  these  questions. 

The  provisions  of  Section  28  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  are  not  impe- 
rative, but  allow  a  discretion,  and  in  a  case  of 
this  kind,  both  in  the  interests  of  the  Govern- 
ment revenue  and  for  the  convenience  of  a  pro 
per  adjudication,  it  is  much  better  that  the 
question  of  title  should  be  tried  in  a  suit 
directly  framed  and  brought  for  this  purpose. 

LoDAi  MoLLAH  t».  Kally  Dass  Roy I.  L. 

Bep.  8  Cal.  238,  1881  ;  10  Cal.  Bep.  681. 
Prinsep  and  Fields  J  J. 

S.  C.  under  Estoppel.  6,  and  Bes  Ju- 
dicata. 81. 

6. For  Arrears  of  Rent — Co-Sharers— 

Amendment  of  Plaint, ']  The  defendants  were  the 
proprietors  of  a  taluk,  for  which  they  paid  rent 
to  the  plaintiff,  who  was  a  co-sharer  with  others 
in  the  estate  of  which  the  taluk  formed  a  part. 
A  butwara  of  the  estate  having  taken  place,  the 
taluk  ceased  to  be  held  exclusively  by  the  plain- 
tiff, and  was  divided  between  him  and  certain 
other  persons  who  were  not  made  parties  to  the 
suit.  In  a  suit  by  the  plaintiff  for  arrears  of 
rent  of  the  share  given  to  him  under  the  but- 
wara : — 

Held,  that  the  other  co-sharers  ought  to  have 
been  made  parties  to  the  suit,  and  as  this  had  not 
been  done,  the  suit  was  bad.  Ishroar  Chunder 
Dutt  V.  Ram  Krishna  Dass  (I.  L.  R.  5  Cal.  902  ; 
6  Cal.  Rep.  421)  followed. 

Heldy  also,  that  as  the  plaintiff  had  insisted  on 
his  right  to  sue  in  the  absence  of  his  co-sharers, 
he  must  abide  the  result  ;  and  that  it  was  too 
late,  on  second  appeal,  for  him  to  ask  to  be 
allowed  to  amend  his  plaint  by  making  them 
parties.  Obhoy  Gobind  Chowdhry  v.  Hurry- 
churn  Chowdhrv...!.  L.  Rep.  8  CaL  277, 
1882,     Prinsep  and  Bose,  JJ. 

7. To  Redeem  Temple  Property.']     The 

Samudayi  of  a  temple  is  not  competent  to  bring 
a  suit  on  its  behalf.  The  proper  parties  to  sue 
are  the   Uralars  or  trustees.     Rama  Varar  v. 
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Krishnen  Nambudri I.  L.  Bep«  8  Iffa4« 

270,  1880.     Kindersiey  and  ForBes,  J  J. 

8.  — •-  Guardian  Appointed  under  Act  XL. 
of  1858  after  Institution  of  Suit  against  Person 
then  of  Age,']  A  suit  having  been  instituted  on 
a  bond  against  a  person  who  was  then  more  than 
18  years  of  age,  and  no  appearance  having  been 
entered  for  him  at  the  first  hearing,  A.  subse- 
quently  obtained  a  certificate  under  Act  XL.  of 
1858  in  respect  of  the  defendant's  estate,  and 
then  applied  for  and  obtained  leave  to  defend 
the  suit  : — 

Heldj  that  he  ought  not  to  have  been  allowed 
to  represent  the  defendant  at  that  stage,  he  no^ 
having  been  a  minor  when  the  suit  was  insti- 
tuted. Krishna  Mongul  Shaha  v.  AkbaR 
JuMMA  Khan. ..9  Cal.  Bep.  218,  1881.  Tot- 
tenham and  Maclean,  J  J. 

0. Undivided  Hindu  Family,  Suit   to 

Establish  Right  belonging  to."]  Where  the 
right  claimed  belongs  to  an  undivided  Hindu 
family,  and  not  to  any  individual  member  there- 
of, no  suit  can  be  brought  to  enforce  such  right  by 
an  individual  member  of  the  family,  other  than 
a  suit  by  the  managing  member  in  that 
capacity,  without  making  the  other  members 
parties,  either  as  plaintiffs  or  defendants.     Aru- 

NACHALA    PiLLAI    V.    VyTHIALINGA    MuDALIVAR. 

I.  L.  Bep.  6  Mad.  27,  1882.    Innes,  C.J. 
(Offg.),  and  Tarrant,  J. 

10. Beng.  Act    VIH.   of  1869,  $  32— 

Principal  and  Agent— Gomashta.]  Under  §  32 
of  Bengal  Act  VIII.  of  1869,  a  gomashta  has  no 
right  to  bring  a  suit  in  his  own  name.  He  can 
only  sue  in  the  name  of  his  employer,  and 
conduct  the  suit  for  him  like  any  other  agent. 
KoNNjo  Behary  Roy  v,  Poorno  Chunder 
Chatterjee.I.  L.  Bep.  9  CaL  450,  1882  ; 
12  Cal.  Bep.    66.     Garth,  C.J.,  and   Afitter,  J. 

11.  Non-Joinder— Joint  Debt,  Suit  for 

—Added  Parties— Limitation  Act  XV,  of  iSjj, 
f  22.]  One  of  several  Hindu  brothers,  members 
of  an  undivided  family,  carrying  on  a  joint  trade, 
cannot  sue  alone  to  recover  a  debt  contracted 
by  the  defendant  with  his  deceased  father  while 
carrying  on  the  trade ;  and  the  mere  fact  that 
the  other  brothers  appear  at  the  hearing  and 
express  their  willingness  to  the  plaintiff  on  the 
record  suing  alone  will  not  cure  the  defect. 

In   such   a   case,   if   the  other    brothers  are 
made  parties  at  a  time  when,  as  regards  them, 
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the  suit  is  barred  by  limitation,  the  whole 
claim  is  barred,  and  the  original  plaintiff  cannot 
recover.  Boydonath  Bag  v,  Grish  Chunder  Roy 
(1.  L.  R.  3  Cal.  26)  dissented  from.  Kali  das 
KEVALDAStT.  Nathu  Bagvan...!.  Ij.  Bep.  7 
Bom.  217,  1863.     Sargent,  C.J.  ,and  /Cembali, 

J. 

13 Disqualified  Proprietor,  Suit  by,  or 

Against—Act  XIX,  0/1873,  \  205— ^r/  VIII.  of 
1879,  S  23.}  Under  S  205  of  Act  XIX.  of  1873, 
as  amended  by  S  23  of  Act  VIII.  of  1879,  dis- 
qualified  proprietors,  whose  property  is  in 
charge  of  the  Court  of  Wards,  must  sue  and  be 
sued  in  the  Civil  Courts  by  and  in  the  name  of 
their  guardians,  where  guardians  have  been  ap- 
pointed, or  by  and  in  the  name  of  the  Collector 
of  the  District  in  which  the  suit  is  brought, 
where  guardians  have  not  been  appointed,  and  it 
makes  no  difference  that  the  suit  may  have  for 
its  object  to  set  aside  acts  done  by  the  ward 
before  the  date  when  his  property  came  under 
the  charge  of  the  Court  of  Wards.  Sheo  Dial 
Chaubey  V,  The  Collector  of  Gorakpur. 
I.  L.  Bep.  6  All.  264,   1883.     Oldjield,  3ind 

Brodhurst,  JJ. 

13. Married  Woman,  Suit  Against — 

Act  III.  of  1874,  $  8.]  In  a  suit  against  a 
woman  married  before  1865,  in  respect  of  her 
separate  property,  it  is  unnecessary  to  make  her 
husband  a  party.  Stephen  v.  Stephen. ..10 
Cal.  Bep.  686, 1882.     Wilson,  J. 

14. Joinder  of  Plaintiff  after  Decree — 

Act  X.of  1877,  S  32.]  A  Subordinate  Judge 
having  allowed  the  junior  widow  of  a  Hindu  to 
be  made  a  party  to  the  proceedings  in  execu- 
tion of  a  decree  obtained  by  the  senior  widow 
against  a  debtor  of  their  deceased  husband,  the 
High  Court  declined  to  interfere  under  §  622  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  say- 
ing that  though  it  was  unusual  and  inconvenient 
to  allow  a  person,  who  might  have  applied 
before  decree,  to  be  joined  as  co-plaintiff  after 
decree,  even  if  it  be  lawful  tg  do  so,  where  no 
interest  has  devolved  or  been  created  since  the 
institution  of  the  proceedings,  tjiey  were  not 
prepared  to  say  that  the  Judge  had  not  a  dis- 
cretionary power  under  \  32  at  any  stage  of  the 
suit.  Lingammal  m,  Chinna  Venkatammal. 
1.  L.  Bep.  6  Mad.  227, 1868.     Turner,  C.J., 

and  M.  Ayyar,  J. 

16.  —  Misjoinder — Property  Sold  in  Exe- 
0Uion,  Suit  to  Recover.']     A  suit  by  a  person 
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claiming  to  be  the  purchaser  of  property  by  pri- 
vate sale,  to  set  aside  a  sale  thereof  in  execution 
of  a  decree  against  his  vendor,  is  not  bad  for 
misjoinder  of  parties  because  the  decree-holder, 
the  judgment-debtors  and  the  several  purchasers 
of  different  portions  of  the  property  at  the 
execution  sale  are  joined  as  defendants. 

The  plaintiff  in  such  a  suit  has  but  one  object, 
viz,,  to  es.tablish  his  private  purchase  as  against 
the  execution  sale;  and  the  defendants  who 
contest  his  claim,  have  but  one  defence,  which 
•is  common  to  them  all,  viz,,  that  the  plaintiff's 
purchase  is  invalid.  Rajaram  Teroari  y. 
Luchman  Prasad  (Beng.  L.  R.  Sup.  Vol.  731  ; 
8  W.  R.  13)  distinguished.  Haranund  Mo- 
zooMDAR  V.  Prosunno  Chunder  Biswas...!. 
L.  Bep.  9  Cal.  763,  1888.  Garth,  C.J., 
and  Macpherson,  J. . 

16.  Procedure— 'Act  X,  of  1877,    S  32 

—  Transportation  of  Original  Plaintiff —  Sons 
Added  as  Plaintiffs.']  Where  the  original  plain- 
tiff in  a  suit  against  his  brothers  for  a  share 
of  ancestral  property  was  sentenced  to  trans- 
portation for  life : — 

Held,  that,  though  sentenced  to  transpor- 
tation for  life,  he  had  not  become  civiliter 
mortuus,  or  deprived  of  power  to  hold  property 
or  to  maintain  a  suit,  but  that  an  application 
by  his  sons  to  be  made  plaintiffs  in  the  suit  was 
properly  granted,  they  having  a  joint  interest 
with  their  father  in  the  ancestral  estate.  Bv- 
REDDi  Narakka  V.  Chinna  Naravana  Reddi... 
I.  I4.  Bep.  6  Mad.  331, 1883.     Turner,  C.J.» 

and  Kernan,  J. 

17. ■  By  Co-Sharer  of  Land  to  Restrain 

Usurpation  of  Exclusive  Possession  by  Others — 
Act  XIV.  of  1882,  S  30.]  Where  one  of  several 
co-sharers  of  land  sued  three  of  his  co-sharers 
to  restrain  them  from  usurping  exclusive  posses- 
sion of  a  piece  of  the  common  land  of  the  co- 
parcenary, and  the  Court  of  first  instance  tried 
and  determined  the  suit  as  brought,  but  the 
lower  Appellate  Court  dismissed  the  suit,  on  the 
ground  that  the  plaintiff,  being  one  of  many 
co-sharers,  could  not  sue  alone,  and  that  under 
$  30  of  the  Civil  Procedure  Code,  Act  XIV.  of 
1882,  the  suit  was  bad  : — 

Held  by  Stuart,  C-J.—That  the  lower  Appel- 
late Court  was  right  in  holding  that  $  30  applied 
to  the  case,  and  that  its  provisions"  had  not  been 
complied   with,    the    permission    of  the  Court 
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thereby  contemplated  being  express  permission 
duly  appearing  on  the  record,  and  not  construe 
tive  permission;  but  held, also,  that  the  suit 
ought  not  to  have  been  dismissed,  but  remanded 
for  the  procedure  provided  by  $  30. 

By  Brodhurst,  Straight  and  Tyrrell,  JJ.— That 
f  30  did  not  apply  to  the  case  at  all,  and  that  the 
suit  was  properly  constituted.  The  plaintiff 
had  no  object  in  joining  as  plaintiffs,  the  co- 
sharers  other  than  the  defendants,  and  sought  no 
relief  against  them,  nor  did  the  defendants 
allege  permission  or  acquiescence  on  their  part, 
nor  did  the  determination  of  the  issues  raised 
between  the  plaintiff  and  defendants  involve  the 
consideration  of  any  question  affecting  the 
rights  and  interests  of  the  other  co-sharers. 
HiRA  Lalv.  Bhairon...!.  L.  Bep.  6  All. 
fiOQ,  1888.     Stuart,  C.J.,  Brodhurst,   Straight 

and  Tyrrell^  J  J. 
PABTITION. 

Agreement  not  to  Divide. 

See  Hindu  Law -Partition.  14. 

Ramalingav.  Virupakshi I, 

L.  Bep.  7  Bom.  688. 

*-—  by  Arbitration. 

See  Partition.  1. 

—  of  Ancestral  Property  does    Not  make  it 

Self-Acquired  in  Hands  of  Allottees. 
See  Hindu   Law  —  Self.Acquired 
Property.  6. 

Hardai  v.    Haruck 12   Cal. 

Bep.  104. 

~  Batwara    After  Private— Mokuraridar   of 
Sharer,  Rights  of. 
5;?^  Partition.  0. 

By  Collector  After  Private— Mokuraridar 

of  Sharer,  Rights  of. 
See  Partition.  9. 

—  Co*Sharers  in  Inam  Village. 

5?^  Partition.  4. 

•— —  by   Co-Sharers     in   Permanently    Settled 
Estate,  Effect  of,  Against  Government. 
See  Partition.  7. 

—  Co- Widow's  Right  to  Compel. 

See  Hindu   Law— Alienation  by 
Widow.  8. 

JaNOKI    v.    MATHURANATH...L    L. 

Itep.  8  Cal.  680. 


PABTITION— r<m/<;. 

—  Creditors'  Right  to  Intervene. 

See  Hindu  Law— Partition.  4. 
Veluyammal  v.  Katha  Chettl 
L  L.  Bep.  5  ICad.  61. 

—  Decree  for — Effect  of — Pending  AppeaL 

5^f  Appeal— Civil.  8. 

Sakharam  v.  HAR1...I.  L.  Bep. 
6  Bom.  113. 

Division  Per  Capita  and  Per  Stirpes, 

See  Hindu  Law^Partition.  6. 
Manjanatha  9.  Narayana»....L 
L.  Bep.  5  Uad.  862. 

—  Evidence  of. 

See  Hindu  Law— Partition.  13. 

Adi  Deo  v.  Dukharam I.  L. 

Bep.  5  AlL  538. 
See  Bea  Judicata.  26. 

Khub  Chand  v.  Narain L  L. 

Bep.  8  AIL  812. 

Grandson's  Right  to  Enforce. 

&r«  Hindu   Law—Undiyided  FS^ 
mily.  4. 

JOGUL  KiSHORE  V,   Shib  SahAI... 

L  L.  Bep.  6  AIL  480. 

Hindu  Widow's  Right  to  Compel 

See  Hindu    Law— Alienation    by 
Widow.  8. 
Janoki  v.  M0THURANATH...L  I#. 
Bep.  9  Cal.  680. 

Hindu  Widow's  Right  to  Claim—of  Reve- 

nue-paying Estate. 
See  Partition.  6. 

—  Injunction  to  Restrain^by  Revenue  Autho- 

rities. 

See  Partition.  8. 

—  Limitation  to  Suit  for. 

See  Limitation.  56.  94.  96. 126. 

Hari  «.  Maruti L  L.  Bep. 

6  Bom.  741. 

IssuRiDUTT  V.  Ibrahim I.  1^ 

Bep.  8  Cal.  653. 

Obhoy  Churn  v.  Gobind...L  L. 

Bep.  9  Cal.  287. 

Hansjiv.  VALABH...I.  L.  Bep.  7 

Bom.297« 

— —  Minor,  Suit  by,  for. 

See  Hindu  Law— Partition.  7. 

DaMOODUR  v.   SBNABUTTY...L    L. 

Bep.  8  CaL  637. 
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—  Mother's  and  Grandmother's  Share  on. 

See  Hindu  Law  —  Haintenance  of 

Widow.  4. 

Venkatammal  V,  Andyappa...!, 

L.  Itep.  6  Mad.  180. 

See  Hindu  Law— Partition.  6.  7. 8. 

Ruder  v.  Hurdax...9  CaL  Kep. 

16. 

Damoodur  v.  Senabutty..,!.  L. 

Bep.  8  Cal.  637. 

Badri  v.  BHUGWAT...L  L.  Bep.  8 

CaL  649. 

Partial. 

See  3Bandu  Law— Partition.  8. 6. 

Sripati  v.  Sripati...!.  L.  Bep  5 

Mad.  196. 

Manganatha   b,     Narayana...L 

L.  Bep.  5  Mad.  86d. 

Partial— Separation  of  One  Member  of  Un- 

divided  Family. 

See  Hindu  Law— Partition.  11. 

UpENDRA  v.  GoPEE  NATH...L   L. 

Bep.  9  Cal.  817. 

*— '  Parties  to  Suit  for. 

See  Hindu  Law— Partition.  12. 

TiMAPPAYA  V.  LaKSHMINARAYANA. 

1.  L.  Bep.  6  Mad.  284. 

—  by  Private  Arrangement  Acted   on  for  40 

Years,    Onus    Probandi     of    Temporary 
Nature  of. 

See  Partition.  2. 

Private—No  Bar  to  Proceedings  under  J  30, 

Beng.  Reg.  XIX.  of  1814. 

See  Partition.  2. 

—  Renunciation  of  Share. 

See  Hindu  Law— Partition.  9. 

AppAir.  Ranoa L  L.  Bep.  6 

Mad.  71. 

•  Restraint  of. 

See  Hindu  Law— Will  5. 

Cally  Nath  v.  Chunder  Nath... 

L  L.  Bep.  8  CaL  878 ;  10 

Cal.  Bep.  207. 

—  Restraint  of. 

See  Limitation.  24b. 

Hemangini  if.    Nobin  Chand...  j 
L  L.  Bep.  8  CaL  788. 1 


PABTITION--<rei«/d. 

Re-union — Presumption   of  Co-Parcenary 

Between  Re-united  Co-Parceners  and 
Widow  of  Deceased  Re-united  Co-Par- 
cener. 

See  Hindu  Law— Partition.  10. 

Krooesh  Sen  v,  Kamini 10 

Cal.  Bep.  161. 

of  Revenue-Paying  Estate. 

See  Hindu  Law— Partition.  7.  8. 

Damoodur  v.    Senabutty I. 

L.  Bep. 8  Cal.  587. 

Badri  v.  Bhuowat...L  L.  Bep. 

8  CaL  649. 

of  Ryotwari  Land. 

See  Partition.  5. 

of  Sarborakari  Tenure. 

See  Landlord  and  Tenant.  86. 
Dassorathy  V,   Ram   Krishna... 
L  L.  Bep.  9  Cal.  526. 

— -  Sister's  Share  on. 

See  Hindu  Law— Partition.  7. 

Damoodur  v.  Senabutty... L  L. 
Bep.  8  Cal.  587. 

—  Step-Mother's  Share  on. 

See  Hindu  Law— Partition.  7. 

Damoodur  v,  Senabutty.. .L  L. 
Bep.  8  CaL  537. 

Sons  Bom  After — Inheritance. 

See'BxnAxL  Law  —  Inheritance- 
Sons.  1. 
Nawal  V,  Bhagwan...L  L.  Bep. 
4  AIL  427. 

Valuation  of  Suit  to  Restrain. 

See  Partition.  8. 

Widow's  Right  to  Demand. 

See  Hindu  Law— Maintenance  of 

Widow.  4. 

Venkatammal  v.  Andyappa. ..L 

L.  Bep.  6  Mad.  130. 

5^tf  Hindu  Law— Partition.  4.  5. 

Velliyammalv.  Katha  Chetti... 

L  L.  Bep.  5  Mad.  61. 

Wife's  Right  to  Demand,  and  Share  on. 

See  Hindu  Law— Partition,  la. 

bUNDER  BaHU   V,    M0NOHUR...IO 

Cal.  Bep.  79. 
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■• Wife's  Share  on — of   Ancestral    Property 

between  Father  and  Son. 
5^^  Hindu  Law— Partition.  1. 

SuMRUN  Thakoor  V,   Chunder 
MUN...I.  L.  Bep.  8  Cal.  17. 

1.  —  By  Arbitration  —  Sir-Land  —  Act 
XIX,  of  1873,  S  125  —  Jurisdiction  of  Civil 
Courts-']  When  co-sharers  of  a  mahal  agree  to 
have  the  partition  of  the  mahal  made  by  an 
arbitrator,  they  must  be  understood  to  agree  to 
the  arrangements  made  by  the  arbitrator,  and  if 
he  provides  by  his  award  that  the  5iV-land  of 
one  co-sharer  that  falls  by  lot  into  the  share  of 
another  co-sharer  should  be  surrendered,  that 
land  miist  be  g^ven  up  by  the  co-sharer  who 
has  hitherto  cultivated  it.  His  consent  to  the 
arrangement  must  be  understood  to  have  been 
given  when  he  agreed  to  arbitration  and  accept- 
ed the  award.  Section  125  of  Act  XIX.  of  1873 
must  not  be  regarded  as  empowering  a  co- 
sharer,  who  has  once  given  his  consent  to 
surrender  the  cultivation,  to  continue  to  culti- 
vate the  land  against  the  will  of  the  co-sharer 
who  has  become  the  owner  of  it  by  partition. 

An  agreement  to  refer  to  arbitration  the 
partition  of  a  mahal  provided  that,  if  5<r-land 
belonging  to  one  co-sharer  were  assigned  to 
another  co-sharer,  the  former  should  surrender 
it  to  the  latter.  The  arbitrator  assigned  to  the 
plaintiffs  certain  sir-lands  belonging  to  the 
defendants,  and  the  partition  was  concluded 
according  to  the  award.  The  defendants  refused 
to  surrender  the  lands  to  the  plaintiffs,  who  dis- 
trained the  produce,  alleging  that  it  was  held 
by  persons  who  were  their  tenants,  and  that  ar- 
rears of  rent  were  due.  The  defendants  there- 
upon sued  the  plaintiffs  in  the  Revenue  Courts, 
claiming  the  produce  as  their  own,  and  the 
Revenue  Courts  held  the  distress  to  have  been 
illegal,  as  the  land  was  in  the  possession  and 
cultivation  of  the  defendants  as  occupancy 
tenants  under  S  125  of  Act  XIX.  of  1873.  The 
plaintiffs  then  sued  the  defendants  in  the  Civil 
Courts  for  possession,  basing  their  claim  on  the 
partition  proceedings. 

Held^  that  the  decision  of  the  Revenue  Courts 
did  not  debar  the  Civil  Court  from  determining 
the  rights  of  the  parties  under  the  partition, 
and  that  the  suit  was  cognizable  by  the  Civil 
Courts.  Abhi  Pandey  v,  Bhagwan  Fandey. 
I.  L.  Bep.  8  All.  ai8,  1881.     Spankie  and 

Straight,  JJ. 


PABTITION— c0n/</. 

3. By  Private  Arrangement ^Bntwskn 

— Onus  Probandi — Act  I.  of  1 872,  $  109.]  One  of 
the  co-sharers  of  a  mouza,  of  whom  the  plaintiff 
was  the  other,  leased  his  share  io  patni  to  the 
defendant*  The  plaintiff  and  defendant  then 
partitioned  the  land,  and  each  collected  the  rents 
of  the  lands  allotted  to  him.  This  arrangement 
continued  to  be  acted  upon  for  40  years,  when  a 
butwara  of  the  mouza  was  made  by  the  Col- 
lector between  the  plaintiff  and  the  defendant's 
lessor,  whereby  lands  held  by  the  defendant  un. 
der  the  previous  arrangement,  were  allotted  to 
the  plaintiff.  The  defendant  was  not  a  party 
to  the  butwara  proceedings.  In  a  suit  by  the 
plaintiff  for  possession  of  the  lands  so  allotted, 
alleging  that  the  previous  partition  was  a  tem- 
porary one,  made  after  the  commencement  of 
the  butwara  proceedings : — 

Held  {Tottenham,  J.,  dissenting),  that  the  oifu^ 
lay  on  the  plaintiff  to  prove  that  the  previous 
partition  was  of  a  limited  and  conditional  cha- 
racter, and  had  been  legally  determined.    Obhoy 

Churn  Sircar  v.  Huri  Nath  Roy I.  I«. 

Bep.  8  Cal.  72,  1881 ;  10  CaL  Bep.  1881. 
Garth,  C.J.,  Morris  and  Tottenham,  J  J. 

8. Private  —  Butwara    under  Beng. 

Reg.  XIX.  of  i%\^,  Suit  to  Restrain—Valuation 
of  Suit— Second  Appeal-^ Return  of  Plaint^Act 
X.  of  1877,  $$  57,  588.]  The  plaintiff,  a  share- 
holder in  an  estate,  who  had  obtained  posses- 
sion of  his  own  share  under  a  private  partition, 
sued  to  restrain  partition  proceedings  subse- 
quently commenced  under  Bengal  Reg.  XIX. 
of  18 14,  and  for  confirmation  of  his  possession. 

The  Court  of  first  instance,  holding  that  the 
suit  should  have  been  valued  and  stamped  with 
reference  to  the  value  of  the  whole  estate,  and 
was,  therefore,  beyond  its  jurisdiction,  and  that 
the  dispute  was  one  to  be  decided  by  the  Revenue 
authorities,  dismissed  the  suit. 

The  District  Judge,  on  appeal,  affirmed  the 
decision  of  the  lower  Court  on  the  question  of 
valuation,  but  ordered  the  plaint  to  be  returned 
under  §  57  of  the  Civil  Procedure  Code,  Act  X. 
of  1877  :— 

Held,  that  a  second  appeal  lay  to  the  High 
Court.  The  decree  of  the  Court  of  first  in- 
stance dismissing  the  suit  was  a  decree  within 
the  meaning  of  $  2  of  the  Civil  Procedure  Code, 
and  this  decree  was  affirmed  by  the  lower 
Appellate  Court ;  and  though  n«  second  appeal 
would  lie  against  an  order  under  {  57,  this  was 
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only  the  first  appeal  against  such  an  order,  and 
the  High  Court  was  not  precluded  from  deal- 
ing with  the  case,  or  from  considering  whe- 
ther the  rest  of  the  Judge's  decision  was  correct. 

Hfldf  also,  that  the  lower  Courts  were  wrong 
in  holding  that  the  suit  should  have  been 
valued  according  to  the  value  of  the  entire  estate ; 
the  suit  should  either  have  been  considered 
to  be  one  for  a  declaratory  decree,  or  for  some 
thing  in  the  nature  of  an  injunction.  Ajoodhia 
Lall  V.  Gumani  Lull  (2  Cal.  Rep.  134)  followed. 

Whether  the  Collector  could  have  brought 
the  estate  under  partition  depended  on  whether 
it  was  held  "  in  common  tenancy. "  If  it  was 
not,  as  the  plaintiff  alleged,  then  the  Collector 
could  only  make  an  assignment  of  the  revenue 
in  proportion  to  the  several  portions  of  the  land 
held  by  the  different  shareholders.  The  mere 
fact  of  a  private  partition  is  not  a  bar  to  pro- 
ceedings in  the  Revenue  Court  under  $  30  of 
Beng.  Reg.  XIX.  of  1814.  Ajoodhya  Pershad 
v.  Kristo  Dyal  (15  W.  R.  165)  dissented  from. 
JovNATH  Roy  v.  LallBahadour  Singh. ..I.  L. 
Hep.  8  Cal.  126, 1881 ;  10  Cal.  Rep.  146. 
Mitter  and  Maclean  ^  J  J. 


VASLTVnOTSi'^ontd. 


4. Co'Sharer  in  /nam  Village — Parties 

to  Suit.']  Any  one  of  several  joint  grantees  of 
an  inam  village  subject  to  a  quit  rent,  may  sue 
his  co-sharers  for  a  partition  of  the  lands  of 
the  village  to  enable  him  the  more  easily  to' 
recover  his  share  of  the  rent  payable  by  the 
permanent  tenants,  though  he  cannot,  without 
the  consent  of  Government,  put  an  end  to  his 
joint  liability  for  the  entire  quit  rent. 

In  such  a  suit  he  need  not  implead  any  ryots 
whose  rights  and  privileges  are  unquestioned. 

The  partition  in  such  a  case  must  be  carried 
out  by  the  Collector  after  a  preliminary  decree, 
and  when  the  partition  is  concluded  by  the  Col- 
lector, the  final  decree  should  be  made.     Rama- 

NUJA    AVVANGAR    V.    ViRAPPA    TeVAN L    L. 

Bep.  6  Mad.  90,  1882.     Turner,  C.J.,  and 

M.  Ayyar,  J. 

5. Act   X.   of  1877.    S  26S'-Ryotwan 

Land.]  Section  255  of  Act  X.  of  1877  does 
not  apply  to  property  held  on  ryotwari  tenure, 
but  to  permanently  settled  estates.     Muthu- 

vayyangar  v.    Kudalalagayyangar I.  L. 

Bep«  6  Mad  07, 1882.     Innes  and  M.  Ayyar, 

JJ. 


6. Hindu  Widow,  Suit  by — Beng,  Act 

VIIL  of  1876,  S  10— Revenue -Paying  Estate.] 
A  Hindu  widow  who  has  succeeded  as  heir  to 
her  deceased  husband  to  a  share  in  a  revenue 
paying  estate,  is  not  a  person  having  a  proprie* 
tary  interest  in  an  estate  for  the  term  of  her  life 
only,  within  the  meaning  of  S  jo,  Bengal  Act 
VIIL  of  1876,  which  applies  only  to  the  case 
of  a  simple  life  estate  where  the  remainder  is 
vested  in  some  known  person ;  but  if  that  section 
did  apply  to  a  Hindu  widow's  estate,  a  Civil 
Court  would  not  be  debarred  from  decreeing  par- 
tition of  a  revenue-paying  estate  at  her  instance. 
But  before  a  decree  for  partition  is  given  in  a  suit 
by  a  Hindu  widow  brought  for  that  purpose,  the 
Court  ought  to  be  satisfied  that  it  is  a  bon6.  fide 
claim  arising  from  such  necessities  as  render 
partition  desirable  between  two  joint  owners, 
and  that  she  would  properly  represent  the 
interest  of  the  estate  including  that  of  the 
person  who  would  come  in  after  her.     Moha- 

DBAv  KooER  V,  Haruknarain I.  L.  Bep. 

9  Cal.  244  ;  11  Cal.  Bed.  640, 1882.    Mitter 

and  Norris,  JJ* 

7. Between  Co-Sharers  in  Permanently 

Settled  Estate,  Effect  of  against  Government^ 
Beng.  Act  VIIL  of  1876.]  In  1819  a  fourteen- 
anna  eight-gunda  share  of  a  certain  mouzah 
was  permanently  settled.  The  remaining  one- 
anna  twelve-gunda  share  was  permanently 
settled  in  1861,  and  purchased  at  a  sale  for 
arrears  of  Government  revenue  in  1873  by  the 
plaintiff,  who  applied  to  the  Collector  for  par- 
tition under  Bengal  Act  VIII.  of  1876.  The 
Collector  refused  the  application  on  the  ground 
that  the  Act  did  not  apply  to  the  partition  of 
a  mouzah  held  jointly  by  the  proprietors  of  two 
separate  estates.  The  plaintiff  then  instituted 
the  present  suit,  making  the  Collector  a  party, 
for  a  declaration  that  he  was  entitled  to  have 
his  share  separated  by  metes  and  bounds,  and 
for  a  decree  for  partition  :  — 

Held,  that  so  far  as  the  plaintiff,  on  the  one 
hand,  and  the  owner  of  the  fourteen-anna  eight- 
gunda  share  on  the  other,  were  concerned,  the 
mouzah  could  be  partitioned,  but  that  such 
partition  would  not  be  binding  on  the  Govern- 
ment except  by  consent.  Ajoodhya  Pbrsao  v. 
Collector  of  Durbungah...!.  L.  Bep.  9  CaL 
419, 1882  ;  11  Cal.  Bep.  650.  Mitter,  C.J- 
(Qffg.),  and  Norris,  J. 

8. By  Revenue  Authorities,  Injunction 

to  Restrain—Declaratory  Decree— Act  L  of  1877, 
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5  ^l-^JurisdicHon  of  Civil  Courts  to  Set  Aside 
Orders  of  Revenue  Authorities,"]  The  plaintiff,  a 
co-sharer  in  an  estate,  to  obtain  a  butwara  of 
which  proceedings  had  been  instituted,  sued 
the  other  co-sharers  for  a  declaration  that  his 
share,  consisting  of  certain  defined  plots  alleged 
to  have  been  allotted  to  him  on  a  private  par- 
tition, was  exempt  from  partition  ;  for  confirm- 
ation of  his  possession  thereof,  and  to  set 
aside  the  proceedings  under  the  butwara. 

The  lower  Court,  holding  that  there  had  been 
a  private  partition,  but  without  deciding  what 
specific  property  the  plaintiff  was  entitled  to, 
passed  a  decree  declaring  that  the  plaintiff's 
"  lands  were  separate,  and  that  the  Revenue 
authorities  had  no  jurisdiction  to  niake  a  fresh 
butwara  or  to  interfere  with  the  plaintiffs  pos- 
session" : — 

Held,  that  the  Civil  Courts  had  no  authority 
to  set  aside  orders  passed  by  the  Revenue 
authorities ;  though,  if  the  Collector  had  been 
made  a  party  defendant,  an  injunction  might 
have  issued  against  him  restraining  him  from 
proceeding  with  the  butwara. 

The  Collector  not  having  been  made  a  party, 
the  declaration  that  the  Revenue  authorities  had 
no  jurisdiction  to  make  a  fresh  butwara,  or 
interfere  with  the  plaintiffs  possession,  was  simply 
inoperative  and  of  no  effect ;  and,  moreover,  a 
declaratory  decree  simply  declaring  that  the 
plaintiff's  lands  were  separate  without  at  the  same 
time  determining  where  those  lands  were,  and 
how  they  were  bounded,  was  not  warranted  by 
4  42  of  the  Specific  Relief  Act  I.  of  1877,  which 
only  authorises  a  declaratory  decree  with  refer- 
ence to  specific  property. 

The  case  Was  therefore  sent  back  for  the 
plaintiffs  land  to  be  demarcated.     Churamun 

Singh  9.  Anoop  Singh 11  Oal.  Bep.  533, 

1882.     Mitter,  C.J.  (Offg.),  and  Norris,  J. 

9. Butwara  after  Private  Partition-'' 

Mokuraridar  of  Co-Sharer — Right  of]  A  co- 
sharer  who  has  granted  a  mokurari  of  the  lands 
allotted  to  him  on  a  private  partition,  cannot  by 
consenting  to  a  redistribution  of  the  lands  under 
a  butwara  made  by  the  Collector  under  Bengal 
Regulation  XIX.  of  1814,  affect  the  right  of  the 
mokuraridar.  Byjnath  Lai  v.  Ramoodeen 
Chowdry  (L.  R.  I  I.  A.  106 ;  21  W.  R.  223)  and 
Sharat  Chunder  Burmon  v.  Hurgovindo  Burmon 
(I.  L.  R.   4  Cal.  510)    distinguished.     Shaikh 


TAB^TJTlOlif—contd. 

Ahmedoollak  v.  Shah  Ashruff  Hoosein  (13  W.  R* 
447)  followed.    JuoGESSUR  DoYAL   Singh  v. 

BissESSUR  Pbrshad 13  Cal.  Bep.  d81» 

1882.     Mitter  and  Maclean,  J]. 

PABTITION  SUIT. 

Court  Fees  on. 

See  Court  Fees.  12. 

KiRTV  Churn  v.  Annath  Nath... 
I.  L.  Bep.  8  Cal.  767. 

Lands  Partly  Beyond  Jurisdiction  of  High 

Court. 
5^^  Jurisdiction.  80. 

Sadgapa  ».  Jamuna...!.  L.Bep. 
5  Uad.  54. 

—  Questions  of  Title  Preferred,  Determination 
of. 
See  Procedure— Ciyii  21. 

Ranjit  Singh  v.  Ilahi  Bakhsh... 
I.  L.  Bep.  6  AIL  520. 

What  it  must  Include. 

See  Bes  Judicata.  41. 

Hari  «.  GANPATRAV...I.  I«.  Bep. 
7  Bom.  272. 

1. Omission  of  Property  in  Possession 

of  Party,"]  The  fact  that  the  plaintiff  in  a 
partition  suit  has  not  included  in  his  plaint  pro- 
perty liable  to  division,  is  no  ground  for  dismiss- 
ing the  suit  where  the  co-parcener  in  whose 
possession  the  property  is  is  a  party  to  the  suit 
for  the  Court  can,  in  disposing  of  the  suit,  make 
any  order  in  respect  of  such  property  that 
may  appear  to  it  right.  Janardhan  Vithal  ». 
Anant  Mahadev...!.  I*.  Bep.  7  Bom.  373, 
1888.  Pinhey  and  N,  Naridas,  JJ. 
S.  C.  under  Limitation.  132. 

PABTNEB. 

Allowance  to— as  Remuneration  for  Con- 
ducting   Suit    to  Recover    Partnership 
Asset. 
See  Partnership.  2. 

MERWANJI   V,   RUSTOMJX I-  !•• 

Bep.  6  Bom.  268. 

—  Power  of— to  Borrow  and  Mortgage  Part- 
nership Estate, 
See  Partnership.  1. 

Harrison  v.  Delhi  and  Londoit 

Bank I.  L.  Bep.  4  AIL 

437. 
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—  Allowance  to  Partner  as  Remuneration  for 

Conducting  Suit  to  Recover  Partnership 
Asset. 
See  Partnership.  2. 

■■  Assets  Recovered,  Suit  for  Share  in,  after 
Right  to  Account  Barred. 
See  Limitation.  44. 

Mbrwanji  V,  RuSTOMji L  L. 

Bep.  6  Bom.  628. 

—  Court  Fees  on  Application  for  Account  and 

Winding-up. 
See  Court  Fees.  9. 

Bhogilal  v.   P0PATBHA1...L  li. 
Bep.  7  Bom.  125. 

—  Court  Fees  on  Petition  to  Wind  up. 

See  Court  Feet.  16. 

Erakshah  V,  Adurji  ..I.  L.  Bep. 
7  Bom.  535. 

Dissolution — Death  of  Partner. 

5^^  Partnership.  1. 

—  Dissolution,  Notice  of. 

See  Partnership.  5. 

Execution  of  Decree  Against — Attachment 

of  Private  Property  of  Partner. 
See  Appeal— Civil.  18. 

Abdul    v,    Muhammad. ..I.     L. 
Bep.  4  All.  190. 

—  Incoming    Partner's    Liability    for  Debts 

Already  Due. 
5e^  Partnership.  4. 

—  Loan  to  Trader  on  Terms  of  Receipt  of 

Interest  varying  with  Profits. 
5^tf  Partnership.  8. 

■  Parties  to  Suit  on  Contract  by. 

See  Parties  to  Suit.  8. 

LuKMiDAS  V.  Purshotam  ..L  L. 
Bep.  6  Bom.  700. 

—  Winding-up — Court  Fees  on  Appeal  from 

Order  for. 
5^^  Court  Fees.  1. 

LADUBHAI    V,    REVICHAND...I.    L. 

Bep.  6  Bom.  143. 

^—  Winding-up,  Suit  for. 

See  Jurisdiction.  28.  24.  24a. 

Ramayya    v.    Chandra... I.    L. 
Bep.  6  Kad.  856. 
59 
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Hvder  Ali  v.  ElahebBux...!.  I*. 

Bep.  8  Cal.  104. 

Kalian  v.  Ganga...I.  L.  Bep.  6 

AIL  GOO. 

See  Partnership.  1. 

1. Winding  up — Account  —  yurisdic 

tion  ^Suit  for  Dissolution  —  Transfer  of  Suit — 
Act  IX,  of  1872,  S  26s— Act  X.  of  1877,  S  215— 
Limitation  Act  XV.  of  1877,  Sched,  II.,  Arts. 
106,  l20^Parties  to  Suit —Mortgage  by  Partner 
— Power  of  Partner  to  Borrow.']  In  1 863,  by  a 
deed  bearing  date  the  7th  March,  1863,  Thel- 
wal,  Burnett,  Raikes,  and  Williamson,  joint 
proprietors  of  a  certain  estate  in  the  Dehra 
Dun,  known  as  the  Markham  Grant,  entered 
into  partnership  for  the  purpose  of  cultivating^ 
tea  and  other  products  upon  the  estate,  on  the 
terms  set  out  in  the  deed,  which  contained  the 
following  (among  other)  provisions— vtf.,  Q.  14, 
that  the  death  of  any  partner  during  the  continu- 
ance of  the  partnership,  should  not  operate  as  a 
dissolution  as  regards  the  remaining  partners,  and 
that  the  executor  or  administrator  of  any  partner 
so  dying,  or  any  person  appointed  by  his  will 
to  succeed  to  his  share  should  have  the  option 
of  carrying  on  the  business  in  co-partnership 
with  the  surviving  partners;  andCl.  15,  that  in 
case  of  a  sale  of  his  share  by  any  of  the  part- 
ners, the  other  partners  should  have  a  right  of 
pre-emption. 

On  the  9th  April,  1864,  a  second  deed  of 
partnership,  incorporating  in  terms  the  provi- 
sions of  the  deed  of  the  7th  March,  1863,  was 
executed  between  the  parties  to  that  deed  and 
Theobald,  Wheeler,  and  Bishop,  by  which  the 
three  last  mentioned  persons  were  created  part- 
ners to  the  extent  of  a  moiety  of  the  partner- 
ship property  on  certain  terms. 

In  1870  Theobald  died. 

In  187 1  Thelwal  ousted  the  person  who  had 
been  first  appointed  manager,  and  had  subse- 
quently obtained  a  lease  of  the  estate,  and 
assumed  sole  control  and  management. 

In  September,  1871,  Thelwal  purchased  the 
shares  of  Wheeler  and  Bishop  and  Theobald  in 
the  partnership,  and  in  July,  1 873,  the  share  of 
Raikes.  Between  the  month  of  June,  1 87 1, — 
after  Thelwal  had  assumed  the  sole  control  and 
management  of  the  estate  as  above  stated,— 
and  the  end  of  April,  1875,  Thelwal  borrowed 
various  sums  from  the  Delhi  and  Lon(k>n  Bank, 
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aggregating  Rs.  1,37,778,   for  the   purpose  of 
working  the  venture. 

On  the  31st  May,  1875,  in  consideration  of  the 
amount  then  due,  and  of  a  further  advance  of 
Rs»  23,27s,  Thelwal  executed  to  the  Bank  a 
mortgage  of  the  estate. 

In  1876  the  Bank  sued  Thelwal  to  enforce  the 
mortgage,  but  eventually  obtained  a  money- 
decree  only,  in  execution  of  which  the  Bank 
purchased  the  right,  title,  and  interest  of  Thel- 
wal on  the  20th  June  1877. 

In  August,  1877,  ^^^  Bank  obtained  possession 
of  the  whole  estate. 

On  the  nth  August,  1879,  Burnett,  and  the 
executor  of  Williamson,  instituted  the  present 
suit  against  Thelwal  and  the  Delhi  and  London 
Bank,  praying  in  substance,  though  not  in  terms, 
for  a  declaration  that  Burnett  and  Williamson 
were  or  had  been  partners  with  Thelwal  in 
the  Markham  Grant  Estate ;  that  if  such  partner- 
ship was  held  to  be  still  subsisting,  it  might  be 
dissolved,  or  if  it  had  ceased  to  exist,  the  date 
of  its  determination  might  be  fixed  ;  and  that  in 
either  event  a  liquidator  might  be  appointed  to 
take  an  account,  and  after  realizing  assets  and 
discharging  liabilities,  might  be  ordered  to  pay  to 
the  plaintiffs  a  proportion  of  one-third  each  from 
the  balance. 

The  suit  was  originally  instituted  in  the  Court 
of  the  District  Judge  of  Saharanpur,  and  by  him 
transferred  to  the  Subordinate  Judge  of  Saha- 
ranpur, and  eventually  transferred  to  the  High 
Court  at  Allahabad  :— 

Held,  1st— That  if  the  suit  fell  strictly  within 
the  terms  of  i  265  of  the  Contract  Act  IX.  of 
1872,  as  being  an  application  to  wind  up  t)ie 
business  of  a  partnership  after  its  termination,  it 
was  properly  cognizable  by  the  District  Judge 
and  rightly  instituted  in  his  Court.  If  it  did  not, 
it  was  still  something  more  than  a  mere  claim 
for  a  declaration  of  partnership  right,  and  might 
be  considered  as  praying  for  the  additional 
relief  mentioned  in  $  215  of  the  Civil  Procedure 
Code,  Act  X.  of  1877.  Under  any  circumstances 
there  was  a  **  suit  being  or  falling  within  the 
jurisdiction  "  either  of  the  Judge  or  of  the 
Subordinate  Judge,  and  it  was  therefore  com- 
petent to  the  High  Court,  under  the  9th  Article 
of  its  Charter,  to  remove  the  suit  for  determina- 
tion by^self. 
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But  apart  from  this,  as  a  condition  precedent 
to  resort  being  had  to  the  provisions  of  i  265  of 
the  Contract.  Act,  a  partnership  must  not  only 
be  admittied  to  have  existed,  but  such  partner- 
ship must  have  also  terminated.  But  in  the 
present  case  the  existence  of  the  partnership 
between  the  plaintiff  and  Thelwal  as  regards  the 
lands  in  the  possession  of  the  Bank  was  dis- 
tinctly  challenged  and  traversed. 

This  circumstance  and  the  very  nature  of  the 
relief  sought  showed  that  the  suit  was  not 
strictly  of  the  kind  contemplated  by  f  265  of 
the  Contract  Act  so  as  to  be  exclusively  triable 
by  the  District  Judge,  but  was  one  which  was 
cognizable  by  the  Subordinate  Judge,  and  might 
have  proceeded  to  trial  before  him.  The  objec- 
tion to  the  jurisdiction  of  the  High  Court,  there- 
fore, failed. 

2ndly — That  the  Bank  being  now  in  posses- 
sion of  the  whole  of  the  property  belonging  to 
what  once  was,  if  it  was  not  now,  a  subsisting 
partnership,  must  have  a  direct  concern  in  the 
taking  of  any  accounts  between  the  plaintiff  and 
Thelwal.  And  apart  from  the  question  oC 
account  the  Bank  had,  on  the  face  of  its  own 
statement  of  defence,  a  vital  and  direct  interest 
in  the  suit  ,  as  it  not  only  controverted  the  part- 
nership  in  the  land  asserted  by  the  plaintiffs,  but 
assuming  such  partnership  to  be  established, 
asserted  the  right  of  Thelwal  to  mortgage  the 
partnership  estate.  Besides,  the  Bank  by  virtue 
of  their  execution  purchase  of  Thelwal's  right, 
title,  and  interest,  stood  in  his  shoes,  and  was 
under  the  like  obligations  and  liabilities  and 
might  be  called  on  to  account  in  the  same  way 
that  Thelwal  might  have  been.  The  Bank 
therefore  had  rightly  been  made  a  party. 

3rdly— That  the  suit  was  not  barred  by  limita- 
tion. Article  106  of  Sched.  II.,  Act  XV.  of 
1877,  did  not  apply  to  the  suit,  but  even  assum- 
ing that  it  did,  the  plaintiffs  were  in  time,  as 
neither  the  death  of  Theobald,  nor  the  purchase 
by  Thelwal  of  the  shares  of  Theobald,  Wheeler 
and  Bishop  in  1871,  and  of  Raikes  in  1873,  Put 
an  end  to  the  partnership,  as  to  the  death, 
because  of  the  express  terms  of  the  partnersl^p 
deed,  and  as  to  the  purchases,  because,  under 
the  circumstances,  they  must  be  held  to  hare 
been  made  by  Thelwal  on  behalf  of  Williamson 
and  Burnett  as  well  as  himself. 

The  true  date  from  which  limitation  must  be 
computed  was  the  date  of  Bank's  purchase  at 
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the  execution  sale,  and  the  suit  was  therefore 
within  time,  whether  Art,  io6  or  120,  Sched  II., 
Act  XV.  of  1877  applied,  the  latter  being  the 
prorision  governing  the  suit. 

4thly — That  the  certificate  of  sale  to  the 
Bank  granted  under  $  256,  Act  VIII.  of  1859, 
though  unregistered,  was  admissible  in  evidence, 
it  not  being  a  document  of  which  the  registra- 
tion was  compulsory  under  the  old  or  the  pre- 
sent Registration  law,  and  the  Bank's  purchase 
only  extended  to  the  right,  title,  and  interest  of 
Thelwal  in  the  Markham  Grant  Estate,  what- 
ever that  might  turn  out  to  be. 

5thly — That  under  the  15th  clause  of  the  deed 
of  partnership  Williamson  and  Burnett  should 
have  been  given  an  opportunity  of  joining  in 
the  purchases  of  the  shares  of  the  retiring  part- 
ners made  by  Thelwal  in  1871  and  1873;  and 
the  equitable  basis  on  which  to  regard  those 
purchases  was  to  treat  them  as  made  by  Thel- 
wal, not  for  himself  alone,  but  on  behalf  of 
Williamson  and  Burnett  as  well,  they  being 
debited  in  the  account  with  a  proportionate 
amount  of  the  purchase  money.  The  effect  of 
those  purchases  (if  not  set  aside)  was  to  release 
the  retiring  partners  from  all  past  and  future 
liabilities  of  the  partnership,  in  respect  of  which 
Burnett  and  Williamson  still  continued  liable, 
and  it  was  only  fair  that  as  they  incurred  this 
increased  responsibility  from  the  purchases, 
they  should  have  any  counter  benefit  derivable 
therefrom  At  the  date  of  the  mortgage,  there- 
fore, Thelwal,  Burnett  and  Williamson  were 
Interested  to  the  extent  of  one-third  each  in  the 
estate. 

6thly — One  partner  cannot  alone  create  a 
eharge  upon  partnership  real  estate  without  the 
consent  of  his  co-partners,  for  he  by  himself 
cannot  give  a  valid  title. 

The  proof  of  such  consent  must  be  made  out 
by  clear  and  cogent  evidence,  and  until  so 
made  out,  the  presumption  should  be  in  the 
contrary  direction.  But  though  Burnett  and 
Williamson  had  not  expressly  or  inxpliedly  au- 
thorized Thelwal  to  mortgage  the  partnership 
estate,  they  allowed  him  to  conduct  the  business 
of  the  estate  in  such  a  manner  as  to  make  it 
appear  that  the  control  and  management  of  it 
rested  with  him,  and  that  for  all  ordinary  pur- 
poses he  was  their  representative.  While, 
therefore,  the  mortgage  was  ineffectual  as 
against  them,  they  were  bound,  in  the  accounts 
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to  be  taken,  to  recoup  the  Bank  for  such  ad- 
vances as  were  made  to  Thelwal  for  the  necessary 
purposes  of  the  estate  in  the  same  proportion  as 
they  must  discharge  the  debts  of  other  credi- 
tors. 

7th ly— That  such  moneys  of  his  own,  as 
Thelwal  had  expended  in  the  legitimate  scope 
and  for  the  proper  purposes  of  the  partnership,  as 
originally  contemplated  by  the  partners,  he  was 
entitled  to  be  proportionately  reimbursed  by  the 
plaintiffs.  Harrison  v.  The  Delhi  and  Lon- 
DON  BANK...L  L.  Bep.  4  AU.  487,  1882. 

Straight,]. 

2 Account — Allowance  to  Partner  as 

Remuneration  for  Conduct  of  Suit  to  Recover 
Partnership  Asset,]  The  surviving  member  of 
a  partnership  who  has  recovered  by  suit  an 
outstanding  asset  belonging  to  the  firm,  will  not, 
in  a  suit  by  the  representative  of  a  deceased 
partner  for  a  share  in  such  asset,  be  entitled  to 
any  allowance  as  remuneration  for  conducting  the 
prior  suit,  but  he  will  be  allowed  to  deduct  all 
sums  expended  by  him  in  the  prosecution 
thereof.  Merwanji  Hormusji  «.  Rustomji 
BURJ0RJ1...L  L.  Rep.  6  Bom.   628,  1882. 

Latham,  J. 
S.  C.  under  Limitation.  44. 

8. Act  IX,  of  1872,  H  239,  2^0— Loan 

to  Trader  on  Term  of  Receipt  of  Interest  Vary- 
ing  with  Profits,  or  a  Share  of  Profits.]  The 
plaintiff  and  defendant  entered  into  an  agree- 
ment in  writing,  which  after  reciting  that  the 
defendant  had  taken  a  contract  for  the  supply 
of  stone  ballast  for  a  pcu^  of  the  Chilla  road, 
proceeded  as  follows :— "  I  (the  defendant)  take 
as  a  partner,  to  the  extent  of  one-half  share, 
Bhaggu  Lai  (the  plaintiff)  on  the  following  condi- 
tions : — (i)  that  whatever  monies  maybe  needed 
to  start  the  business  shall  be  provided  by  Bhaggu 
Lai ;  (2)  that  whatever  orders  for  gravel  I  may 
get  from  the  Engineer  I  shall  make  Bhaggu  Lai 
a  partner  also  in  the  said  business,  he  supplying 
the  necessary  capital ;  (^4)  that  whenever  the 
work  shall  have  been  finished  it  shall  be  compe- 
tent to  Bhaggu  Lai  to  deduct  Re.  i  per  cent., 
interest  on  all  the  money  he  may  have  laid  out, 
and  all  necessary  expenses  for  carrying  on  the 
work,  and  out  of  the  net  profits  remaining  I  shall 
be  entitled  to  share  in  the  same  to  the  extent  of 
one  moiety  and  Bhaggu  Lai  to  the  extent  of  the 
other ;  (5)  that  a  gomasta  and  mlstri  shall  be 
employed  in  the  business  of  the  partnership, 
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and  their  wages  shall  be  charged  to  the  part- 
nership account ;  (6)  that  whatever  monies  may 
be  spent  shall  be  expended  through  Bhaggu  Lai, 
and  whatever  sum  seem  requisite  to  carry  on 
the  business  shall  be  laid  out  in  consultation 
between  the  two  partners,  and  neither  shall  be 
at  liberty  to  incur  such  outlay  without  the  con- 
sent  of  the  other ;  (7)  that  when  the  whole  of 
the  work  shall  have  been  completed,  and  the 
Engineer  shall  have  passed  the  same,  should  I 
make  default  in  payment  of  the  interest  stipulat- 
ed, or  in  case  I  fail  to  pay  the  half  share  of  the 
profits  agreed  on,  it  shall  be  competent  to 
Bhaggfu  Lai  to  realize  the  said  interest  and  pro- 
fits of  his  half-share ;  (8)  that  any  work  that  may 
hereafter  be  obtained  by  either  of  us,  commenc- 
ing from  1st  April,  1879,  ^^^^  ^  *"^  ^^^KK^ 
Lai  bind  ourselves  to  let  the  other  share  therein 
to  the  extent  of  one-half.  In  witness  whereof 
we  have  signed  the  aforesaid  partnership  agree- 
ment." 

In  a  suit  by  the  plaintiff  to  recover  the  monies 
advanced  by  him  to  the  defendant  for  the  pur- 
pose of  the  contract  recited  in  the  above  agree- 
ment, and  of  certain  other  contracts  obtained  by 
the  defendant,  with  interest  at  one  per  cent,  per 
mensem,  and  a  moiety  of  the  profits  made  by 
the  defendant  on  those  contracts  : — 

Heldf  that  the  above  agreement  did  not  con- 
stitute a  partnership  between  the  parties,  but 
was  of  the  nature  contemplated  by  f  240  of  the 
Contract  Act  IX.  of  1872,  and  that  the  plaintiff 
was  entitled  to  recover  such  sums  as  he  could 
substantiate  his  claim  to.  Bhaggu  Lal  v.  De 
Gruyther.;.!.  L.  Rep.  4  All.  74,  1881. 
Stuart,  C.J.,  and  Tyrrell,  J. 

4.  —  Incoming  Partner* s  Liability  for 
Debts  incurred  before  his  Joining — Act  IX.  of 
1872,  S  249.]  Section  249  of  the  Contract  Act 
IX.  of  1872  has  no  application  to  a  case  where, 
by  the  understanding  between  the  parties,  a 
person  admitted  as  a  partner  becomes  entitled 
to  the  profits  and  liable  for  the  debts  accruing 
to  and  incurred  by  the  firm  before  his  admis- 
sion.   Shewah  Mahtoonv.    J0SEPH...9  Cal. 

Bep.  21, 1881.     Mitter  and  Maclean,  J  J. 

5.  — -  Dissolution,  Notice  of — Act  IX,  of 
1872,  S  264.]  Publication  of  notice  of  dissolu- 
tion of  partnership  in  the  Calcutta  Official 
Gazette  is  not  the  only  proper  medium  of 
publication  ^nder  f  264  of  the  Contract  Act 
IX,  of  1872. 
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It  does  not  follow,  as  a  matter  of  law,  that 
publication  of  a  notice  of  dissolution  of  partner- 
ship in  that  Gazette  or  in  the  Calcutta  Exchange 
Gazette,  or  in  both,  is  always  sufficient  public 
notice  within  the  meaning  of  that  section.  The 
question  of  sufficiency  of  notice,  whether  public 
or  otherwise,  is  one  of  fact  rather  than  of  law. 
It  may  be  a  question  of  law,  to  what  sort  of 
notice  any  particular  customer,  or  class  of 
customers,  is  entitled,  but  how  far  in  each  case 
such  notice  may  have  been  actually  given, 
must  generally  be  a  question  of  fact. 

Section  264  of  the  Contract  Act  was  not 
intended  as  an  exhaustive  exposition  of  the  law. 

In  the  case  of  a  dissolution  of  a  partnership, 
or  of  the  retirement  of  one  of  its  members,  the 
agency  as  between  the  partners  themselves 
will  cease  from  the  time  of  such  dissolution  or 
retirement ;  but  as  regards  third  persons,  the 
agency  will  continue  till  it  has  been  duly  noti- 
fied, the  mode  of  notification  required  by  the 
law  being  different  in  the  case  of  old  and 
known  customers  of  the  firm  from  what  it  is 
in  the  case  of  other  persons.  In  the  case  of 
old  customers,  who  are  known  to  the  firm  as 
having  dealt  with  it,  an  express  or  specific  no- 
tice by  circular  or  otherwise  should  be  given. 
But  as  regards  persons  who  have  not  dealt  with 
the  firm,  or  in  other  words  the  general  public, 
the  most  effectual  public  notice  which  can  rea- 
sonably be  given  is  sufficient  to  terminate  the 
agency.  What  is  such  a  public  notice  must 
depend  on  circumstances,  on  the  locality,  and 
whether  there  are  any  and  what  newspapers 
in  circulation  there,  or  upon  what  are  the  usual 
means  of  giving  public  notice  in  the  neighbour- 
hood. Chundee  Churn  Dutt  v.  Eduljbe  Co- 
wasjee  B1JNEE...I.  L.  Bep.  8  CaL  678, 
1882 ;   11  Cal.  Bep.  225.     Garth,  CJ.,  and 

White,  J. 
S.  C  under  Small  CaiiBe  Court— Pre- 
sidency Town.  2. 

FABT  0 WNEBS  OF  SHIP  NOT  NSGBS- 
SABILY  PABTNEBS. 

5^^  Jurisdiction.  24.  l 

Hyder  Ali  v.  Elahbe  Bux...I.  Lu 
Bep.  8  CaL  104. 
PABT  PAYMENT. 

—  Credit  in  Account  for  Goods  Sold  is  Not. 
See  Limitation.  8. 

Narronji  v.    Mugnirau...!.   I«. 
Bep.  8  Bom.  103* 
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PAST  VAYKE^PT^ontd. 

*—  Execution  Sale,  Sum  realized  in,  is  Not. 
See  Limitation.  22. 

RaMCHANDRA     v.    DEVBA...I.    L. 

Bep.  6  Bom.  626. 

—  Payments  out  of  Court  in  Satisfaction  of 
Decree  and  not  Certified. 
5^e  Limitation.  107.  107a. 

Janki  v.  GHULAM...L  L.  Bep.  6 
AIL  201. 

JADAV.  N  A  01  MP  ALLY... L  L.  Bop. 

6  Mad.  281. 

PABTY       PLEADING       HI8      OWN 
FBAX7D. 

See  EatoppeL  4.  4a. 

MuKiM  V,  RAMJAN...9  CaL  Bep. 
64. 

Thakoor  Prosad  v.  Baluck  Ram. 
12  Gal.  Bep.  64. 
See  Voluntary  Settlement.  1. 

GoLAM  V.  Official  Trustee  ..I. 
L.  Bep.  8  CaL  887. 
PABTY  WALL. 

1.  —  LiabilUy  for  Cost  of— Building 
Leases  from  Common  Lessor  with  Common  Cove' 
nants — Rights  of  Lessees  inter  se  —  Stranger  to 
the  Consideration — Agreement  to  Refer  Disputes 
fo  Third  Person  whose  Decision  to  he  Binding^ 
Effect  of — Cause  of  Action — Limitation — Cove- 
nant-r Right  to  SueJ]  Where  in  leases  granted 
by  a  common  lessor  to  lessees  taking  sites  for 
building  intended  to  be  contiguous  and  to  form 
one  block  or  group  in  mutual  relation,  there  is  a 
pommon  covenant  which  is  an  inducement  to  one 
lessee  to  take  the  lease,  and  which  he  must 
know  is  equally  an  inducement  to  his  neighbour 
to  take  his  lease^  neither  can  be  called  a  stranger 
^o  the  consideration.  Each  may  be  regarded  as 
an  equitable  assignee  of  the  covenants  which 
the  lessor  made  for  his  benefit  as  lessee.  Each, 
consequently,  has  an  equitable  right  to  enforce 
against  the  other  the  obligation  stipulated  for 
in  his  interest  and  serving  as  a  part  of  his  in- 
ducement as  the  other  knew  to  the  contract. 

The  plaintiff  and  defendant  were  lessees  of  ad- 
joining pieces  of  land  under  agreements,  the 
terms  and  conditions  of  which  were  identical, 
made  between  them  respectively,  and  the  Secre- 
tary of  State  for  India  as  lessor.  By  these 
agreements  the  plaintiff  and  defendant  respec- 
tively  agreed  to  build  houses  upon  the  pieces  of 
land  in  the  manner  therein  specified,  and  the 


PABTY  WALL-'Contd. 

agreements  contained  the  following  clauses  :— 
"  The  buildings  to  be  contmuous  with  party  walls 
common  to  both  adjoining  houses,  all  disputes 
regarding  the  cost  and  maintenance  of  party 
walls  to  be  decided  by  the  Government  surveyor, 
whose  decision  shall  be  binding  on  both  par- 
ties." 

In  pursuance  of  these  agreements  the  plaintiff 
and  defendant  respectively  erected  buildings  on 
their  pieces  of  land.  The  defendant  paid  the 
builder  employed  by  the  plaintiff  Rs.  700  on 
account  of  the  cost  of  building  the  party  wall, 
but  the  rest  of  the  cost  was  paid  by  the  plain- 
tiff. The  party  wall  was  completed  in  November 
1871 ;  but  owing  to  disputes  between  the  plaintiff 
and  the  contractor,  the  sum  payable  to  the  latter 
was  not  ascertained  for  some  years.  In  March, 
1879,  the  plaintiff  having  caused  the  party  wall 
to  be  measured  by  a  surveyor,  in  June  1879 
demanded  payment  from  the  defendant  of  half 
the  cost ;  and  on  the  latter  failing  to  pay,  the 
plaintiff,  after  giving  him  notice,  caused  the 
cost  of  the  party  wall  to  be  ascertained  by  the 
Government  surveyor,  who,  by  a  certificate, 
dated  the  2Sth  February,  1882,  certified  that  the 
share  of  the  cost  to  be  borne  by  the  defendant 
in  respect  of  the  party  wall  was  Rs.  3,226.  For 
the  balance  of  this  sum,  after  giving  the  defend- 
ant credit  for  the  sum  of  Rs.  700,  which  the 
defendant  had  already  paid,  the  plaintiff  now 
sued- 

It  appeared  that  the  plaintiff  had  settled  the 
dispute  with  the  contractors,  and  had  paid  them 
only  three  annas  in  the  rupee  on  the  amount 
of  their  claim  in  full  satisfaction,  and  the  de- 
fendant, inter  alidy  contended  that  he  ought 
not  to  be  charged  with  more  than  his  due  pro- 
portion of  such  reduced  amount : — 

Held,  1st — That  the  suit  was  not  barred  by 
limitation.  There  was  no  right  of  action  in- 
dependently of  the  award  and  valuation  of  the 
Government  surveyor.  It  was  essential  to  the 
right  itself;  and  until  it  was  made,  no  cause  of 
action  for  the  moiety  of  the  cost  arose.  Danson 
V.  Fitzgerald  (L.  R.  I  Ex.  D.  257)  distinguished. 

2nd — That  the  same  stipulation  which  made 
the  surveyor's  valuation  essential  to  the  right 
and  obligation  between  the  parties,  made  it  con- 
clusive as  to  the  amount  that  might  be  claimed ; 
and  that  the  defendant  was  not  entitled  to  any 
deduction  on  account  of  the  compromise  effected 
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between  the  plaintiff  and  his  contractor.    Coo- 

vsRji  LuDHA  V.  Bhimji  G1RDHAR...I.  L.  Rop. 

6  Bom.  5d8. 1883.  West,  J. 

PAST  CO.HABITATION. 

Contract  in  Consideration  o£. 

See  Contract.  9. 

Dhiraj  Kuar  v.  B1KRAMAJIT...I. 
L.  Bep.  8  All.  787. 

PATEL,  BIGHT  TO  OFFICIATE  AS. 

Suit  for  Declaration  of — Jurisdiction. 

5^^  Bight  to  Sue.  6.  7.  8. 

VasUDKV  V..RAMCHANDRA...I.   L. 

Bep.  6  Bom.  129. 

GUNPUTRAV    9.     RANGRAV...Ibid. 

188. 
Gandapa  v.    Shivbasangavda... 
Ibid.  188. 
PATENT. 

1.  —  Infringement — Particulars — Plaint 
— Act  XV,  of  1859,  SS  22,  34.]  The  provisions 
of  $  34  of  Act  XV.  of  1859  are  imperative  and 
must  be  strictly  complied  with.  With  the 
plaint  in  a  suit  for  the  infringement  of  a  patent 
must  be  delivered  particulars  of  the  breaches 
complained  of.  A  plaint  merely  describing  the 
plaintiffs  invention,  and  alleging  generally  that 
the  defendant  had  made  and  used  it  at  a  certain 
place  without  his  license  is  not  sufficient.  Pet* 
MAN  V.  BULL...L  L.  Bep.  5  All.  871,  1883. 
Stuart,  C.J.,  and  Tyrrell,  J. 
S.  C.  under  Juriadiction.  28a. 


UKCLE'8      SON     EZ. 
BBOTHEB'S    GBAND- 


PATEBNAL 
CLXJDES 
SON. 
See  Hindu  Law— Inheritance— Pa^ 
temal  Uncle's  Son.  1. 

SURAYA    V.    LaKSHMINARASAMMA 

I.  L.  Bep.  6  Mad.  291. 

PATNI  BENT,  ABBEABS  OF. 

—  Paid  by  Darpatnidar  to  Save  Sale — Rights 
of  Darpatnidar. 
See  Arrears  of  Bent.  1. 

NoBO  GopAL  V.  Srinath...!.  L. 
Bep.  8  Cal.  877. 
PATTA. 
■         Registration  of. 

See  Begistration.  15. 

VeNKATACHELLAM  v.    AKDIAN...I. 

L.  Bep.  3  Xad.  868. 


PATTA— INGBEASEB  A8SB88HENT 
FOB  0ABDEN  CULTIVATION 
AND  SECOND  CBOP. 

■  Agreement  for. 

See  Landlord  and  Tenant.  11. 

Vaythenatha    V,  SAM1...I.    L. 
Bep.  8  Mad.  U6. 

PATTA,  BELINaUISHMENT  OF,  B7 
MIBASIDAB. 

See  Abandonment  by  Mirasidar. 
1. 

SUBBARAYA  V.SUB-COLLECTOR  OF 

CHINGLEPUT...I.  L.  Bep.  6 
Mad.  808. 

PATTAS  AND  MUCHALKAB. 

Agreement  to  Dispense  with  Exchange  oL 

See  Landlord  and  Tenant.  6.  8. 

KOMMIREDDI    «.   CHEVALA...L  L. 

Bep.  6  Mad.  186. 

Varathachari   v.    Balu...L  L. 

Bep.  8  Mad.  265. 

PATTA,  SUIT  TO  ENFOBCE  AOGEPT- 

ANCE  OF. 

See  Landlord  and  Tenant.  S.  2a. 

8.  4.  6. 

Vellayan    Chhtti   v..   Tiruva- 

KONE...L  L.  Bep.  5  Mad. 

76. 

Gunga  Reddi  v.  Krishna  Doss. 

L  L.  Bep.  5  Mad.  87. 

Valamaramayyan  v.  Virappa-.X 

L.  Bep.  5  Mad.  146. 

Alagirasmzv.  Innasi  Udayan...L 

L.  Bep.  8  Mad.  127. 

Vedanta   v.   Ayyasami  Mudau. 

L  L.  Bep.  4  Mad.  822. 

PATTA»  TENDEB  THBOUGH  POST. 
See  Landlord  and  Tenant.  7. 

VeNKATACHELLAM       V.       KaDUH- 

TUUSI...L  L.  Bep.  4  Mad. 
145. 

PATTA,     UNBEASONABLB     CONDL 

TION. 

See  Landlord  and  Tenant.  4. 5. 

Alagirasmi  v.  Innasi  Uoayan... 

I.  L.  Bep.  8  Mad.  127. 

Vedanta  v.  Ayyasami  Mudau... 

I.  L.  Bep.  4  Mad.  822. 
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PATJPSB,  APPEAIi  AS. 

— —  Rejection  of  Application  for  Leave  to  — 

Revision. 

See  Civil  Procedure  Code,  Act  Z.  of 

1877,  §  632. 1. 

Harsaran   v.  Muhammad. ..I.  L. 

Bep.  4  All.  91. 

PAT7PEB  APPELLANT. 

■ Security  for  Costs. 

See  Security  for  Costs.  2. 

Sheshayyangar  v.  Jainulavadin. 
I.  L.  Bep.  8  Mad.  W. 

PAT7PEB,  PETITION  FOB  LEAVE  TO 
SUE  AS. 

—  Procedure  on. 

See  Procedure — Civil  1.  2. 

KoKA  Ranganavyaka  v.    Koka 

Venkatachellapati...!.    L. 

Bep.  4  Mad.  828. 

VedantX  v.  Perideramma...I.  L. 

Bep.  8  Mad.  249. 

PAT7PEB  SUIT. 

-^  Costs — Appeal  from  Order  Refusing  Exe- 
cution of  Order  as  to. 
See  Appeal— Civil.  8. 

Collector  of  Ratnagiri  v.   Ja- 

NARDAN...I.  L.  Bep.  6  Bom. 

690. 

PAYMENT  OF  ABBEAB8  OF  BE- 
VENT7E  BY  C0-8HABEB  TO 
SAVE  SALE. 

■         Lien. 

See  Bight  to  Sue.  22. 

Kristo   V,   Kaliprosono...!.  L. 
Bep.  8  Cal.  402. 

PAYMENT  INTO  C0X7BT. 

1.  Beng,  Act   VIII.  of  1869,  f   52.] 

When  a  decree  directs  the  payment  of  money 
into  Court  within  a  limited  time,  it  is  a  sufficient 
compliance  with  such  decree  if  the  judgment- 
debtor  bring  the  money  into  Court  within  that 
time,  and  diligently  take  the  necessary  steps 
required  by  the  Departmental  Rules  for  its 
actual  payment  into  the  Treasury.  Gujadhur 
Pauree  9.  Naik  PAUREE...L  L.  Bep.  8  CaL 
628y  1882.    Mitter  and  Maclean,  JJ. 

PAYMENT  OF  INTEBE8T  A8  SUCH. 
See  Limitation.  61. 

Palliagatha    v.    Abdul...L  L. 
Bep.  8  Mad.  67. 


PENAL  CODE. 

§§  24,  25- 

See  Forgery.  2.  8. 

Empress  v,  Fatbh...L  L.  Rep. 

5  All.  217. 
Empress  v.Jiwanand...I.  L.  Bep. 

6  AIL  221. 
§34. 

1. Constructive  Murder  —  Penal  Code, 

^  149 — Unlawful  Assembly.']  Per  Field,  J. — 
Where  a  prisoner  is  constructively  guilty  of 
murder  under  f  34  of  the  Penal  Code,  it  is 
doubtful  whether  he  can  be  said  to  have  com- 
mitted murder  within  the  meaning  of  f  149,  so 
as  to  make  other  prisoners,  by  a  double  con- 
struction, guilty  of  murder. 

In    the  Matter  of  the  Petition  of  Jhubboo 
MAHTON...I.  L.  Bep.  8  CaL  789,  1882;  12 

Cal.  Bep.  288. 
S.  C.  under  Evidence.  17. 
And  Procedure— Criminal.  80. 

§59. 

1» Sentence — Transportation  in  Default 

of  Payment  of  Fine,]  Section  59  of  the  Penal 
Code  does  not  authorize  the  substitution  of 
transportation  for  the  imprisonment  to  which  a 
Court  can  sentence  an  *  offender  in  default  of 
payment  of  fine.  Kunhussa  v.  The  Queen... 
I.  L.  Bep.  5  Mad.  28, 1882.    Innes  and  M, 

Ayyar,  ]]^ 
§75- 

1.   Sentence.]     The   accused   having 

been  previously  convicted  of  offences  punishable 
under  Chapters  XH.  or  XVIL  of  the  Penal  Code, 
with  imprisonment  for  3  years  or  upwards,  was 
subsequently  convicted  of  the  offence  of  theft, 
and  sentenced  to  7  years'  imprisonment  :— 

Held,  that  the  sentence  was  illegal.  Under 
f  75  of  the  Penal  Code,  the  accused  might  have 
been  sentenced  to  transportation  for  life,  but  not 
to  imprisonment  for  more  than  6  years.  Em- 
press V.  MAHADU...I.  L.  Bep.  6  Bom.  690, 
1882.    MelvillsindPinhey,]]. 

2. ■  Previous  Conviction.']     An  accused 

person  can  only  be  punished  under  f  75  of  the 
Penal  Code  where  the  previous  conviction  has 
been  under  that  Code.  Budhun  Rujwar  v. 
Empress...  10  CaL  Bep.  892,  1882.  C»m- 
ningham  and  Tottenham,  J  J, 

8. Previous  Conviction,]     The  object 

of  {  75  of  the  Penal  Code  is  to  provide  for  an 
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additional  sentence,  not  for  a  less  severe  sentence 
on  a  second  conviction.  Recourse  should  not  be 
had  to  that  section  i£  the  punishment  for  the 
offence  committed  is  itself  sufficient.  Sheo 
Ratan  Tato  9.  The  Empress... I.  L.  Bep.  9 
Cal.  877,  1888.     Prinsep  and  aKinealy,  JJ. 

§83. 

See  Dishonest  Possession  of  Stolen 
Property.  2. 
Queen  v.  Begarayi...!.  L.Rep. 
6  Mad.  878. 

§  143- 

See  Unlawful  Assembly.  3. 

Peary  Mohun  v.  Em  press...  I.  L. 
Bep.  9  Cal.  689. 

§148. 

See  Biot.  1. 

Kalee  MUNDLE...10  CaL  Bep. 
278. 

§  149. 

See  ante  §  84. 1. 

JHUBB00...I.  L. Bep.  8  CaL  789. 

§  isi. 

See  Unlawful  Assembly.  1. 

Empress  tr.  Tucker... I.  L.  Bep. 
7  Bom.  42. 

§  172. 

1. Mad.  Act  IIL  of  i^Sg-Sub-Collec- 

ior^s  Power  to  Summon  Witnesses  for  Depart- 
mental  Inquiry' — Onus  Probandi.]  A  CoUecto- 
who  has  been  called  upon  by  the  Government 
for  a  report  on  charges  of  misconduct  preferred 
against  a  Tahsildar  is  competent  to  direct  a 
Sub-Collector  to  hold  a  departmental  inquiry, 
and  the  Sub-Collector  is  authorized,  under 
Madras  Act  III.  of  1869,  to  issue  summonses  for 
the  attendance  of  persons  whose  evidence  may 
seem  to  him  necessary  for  the  investigation. 

In  order  to  prove  the  commission  of  an  offence 
under  $  172  of  the  Penal  Code,  the  prosecutor 
must  show  that  a  summons,  notice,  or  order  had 
been  issued,  and  that  the  accused  knew,  or  had 
reason  to  believe,  that  it  had  been  issued. 

To  abscond  to  avoid  the  service  of  process 
which  has  not  been  issued,  is  not  an  offence  un- 
der {  172  of  the  Penal  Code.  Absconding  does 
not  necessarily  imply  change  of  place,  but  may 
be  effected  by  concealment.  If  a  person  having 
concealed  himself  before  process  issues,  con- 
tinues to  do  so  after  it  has  issued,  he  absconds 
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Srinivasa  Ayyangar  v.  The  Queem...L  !#. 
Bep.  4  Mad.  898,  1881.     Turner,  C.J.,  and 

M,  Ayyar,  J. 

S.  C.  under  Construction  of  Statute.  3. 

§  173. 

1.  Refused  to  Receive  Summums^     A 

refusal  to  receive  a  summons  is  not  an  ofFence 

under  ^  173  of  the  Penal  Code.    The  Queen  v. 

PuNAMALAi  NADAN...I.  L.  Bep.  5  Mad.  199, 

1882.     Keman  and  Kindersley,  JJ. 

§  174. 

Disobedience  of  Summons  of  Village  Mun- 

siff. 
See    Madras  Begulatioa    T7.    of 
1816,  §§  16. 16.  1. 
Queen   v.  Ramachandrappa...!. 
I«.  Bep.  6  Mad.  249. 

1. Summons^  Non^ Attendance  in  Obe- 
dience to— ^  What  Summons  should  Contain.']  A 
summons  should  be  clear  and  specific  in  its 
terms  as  to  the  title  of  the  Court,  the  place  at 
which,  the  day,  and  the  time  of  the  day  when, 
the  attendance  of  the  person  summoned  is  re- 
quired, and  it  should  go  on  to  say,  that  such 
person  is  not  to  leave  the  Court  without  leave, 
and  if  the  case  is  adjourned,  without  ascertain- 
ing the  date  of  adjournment. 

Where  a  summons  does  not  mention  the 
place  at  which,  or  the  time  of  the  day  when  the 
attendance  of  the  person  sumnK>ned  is  required, 
he  cannot  be  convicted  under  $  1 74  of  the  PenaJ 
Code  for  non-attendance  in  obedience  to  such 
summons.  Empress  v.  Ram  Saran...I.  L. 
Bep.  5  All.  7, 1882.    Straight,  J. 

2. Disobedience  of  Summons  —  Afad^ 

Act  III.  of  1869.]  A  summons  issued  by  a 
Tehsildar  to  a  Village  Katnam  to  appear  and 
give  information  for  the  preparation  of  Census, 
Jamabundi,  and  Dowle  accounts,  is  not  within 
the  purview  of  Madras  Act  III.  of  1869,  and 
disobedience  of  such  a  summons  is  not  an 
offence  under  $  174  of  the  Penal  Code.  Queen 
V.  Vanam  Subramanyam...!.  L.  Bep.  6  Mad. 
877, 1882.    M.  Ayyar  and  Tarrant^  JJ. 

§  177. 

1. "  Legally  Bound  "  —  False  Entry  im 

Diary,']  To  make  a  false  entry  in  a  diary  kept 
by  a  Government  servant  and  sent  to  his  offi- 
cial superior  in  pursuance  of  a  departmental  order 
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is   an   oflfence  within  the  meaning  of  f  177  of 
the   Penal  Code.    Virasami    Mudali  v.  The 

QufiEN I.  L.  Bep.4  Had.   144,   1881. 

Kindersley  and  M.  Ayyar,  JJ. 

§  i8i. 

See  False  Evidence.  1.  2. 

Empress  v.  Niaz  Ali I.   L. 

Rep.  6  All.  17. 
KoTHA  V.  Queen...!.  L.  Bep.  6 
2Cad.  252. 
§  183. 

5:^^  False  Charge.  1. 

Empress  v.  Arjun I.  L.  Rep. 

7  Bom.  184. 

1. False    Information.']     The     words 

•'  to  use  his  lawful  power"  in  $  182  of  the  Penal 
Code  refer  to  some  power  to  be  exercised  by  the 
officer  misinformed,  which  shall  tend  to  some 
direct  and  immediate  prejudice  of  the  person 
against  whom  the  information  is  levelled,  and 
not  to  such  prejudice  as  may  eventually  arise  in 
consequence  of  harmless  intermediate  steps  to 
be  taken  by  the  misinformed  officer,  where  all 
that  he  can  do  is  to  pass  on  the  information. 
The  Queen  v.  Periannan...!.  L.  Rep.  4  Mad. 
241,  1881.     Innes  and  M.  Ayyar,  JJ. 

2.  ——  Giving  False  Information  to  a 
Public  Servant^  A  person  falsely  informing  a 
Collector  that  the  zemindars  of  a  village  had 
taken  possession  of  a  market-place  belonging  to 
Government,  and  had  caused  themselves  to  be 
recorded  as  proprietors,  is  not  an  offence  under 
§  182  of  the  Penal  Code ;  such  information 
being  no  more  than  the  expression  of  a  private 
person's  belief  or  opinion  that  the  Collector 
might,  if  he  chose,  sustain  a  civil  action  with 
success  against  certain  persons ;  nor  would  the 
intention  of  "  giving  trouble  to  the  zemindars 
and  wasting  the  time  of  the  public  authorities," 
even  if  entertained  by  the  informant,  be  the 
criminal  intention  contemplated  by  $  182. 
Empress  V.  Madho...L  L.  Rep.  4  AIL  498, 
1882.     Tyrrell,  J 

8. Prosecution  by  Private  Person.}     A 

Magistrate  has  no  power  to  entertain  a  com- 
plaint under  (  182  of  the  Penal  Code  against  a 
person  who  has  made  a  complaint  of  an  offence 
to  the  police,  at  the  instance  of  the  person  com- 
plained against,  though  preferred  with  the 
sanction  of  the  police.  The  application  of  i  182, 
and  the  institution  of  prosecutions  for  offences 
under  it,  are  limited  to  the  public  servant  against 
60 
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whom  the  offence  has  been  committed,  or  his 
official  superior,  and  it  was  not  intended  that 
these  provisions  should  be  enforced  at  the  in- 
stance of  private  persons.    Empress  v.  Radha 

Kishan I.  L.  Rep.  5  All.  86,  1882. 

Straight,  J. 
S.  C.  under  False  Charge.  4. 

§  188. 

See  the  Cases  under  Disobedience  of 
Order    Duly    Promulgated 
by  a  Public  Servant. 
See  Unlawful  Assembly.  1. 

Empress  v.  Tucker... I.  L.  Rep. 
7  Bom.  42. 

§  192. 

5^^  Forgery.  5. 

Empress  9.  Mazhar...!.  L.  Rep. 
5  AIL  553. 


193- 
See 


See 
See 

See 


Criminal  Misappropriation.  1. 
Thewa  Ram  «.  Em  press...  10  Cal. 
Rep.  187. 
the  Cases  under  False  Evidence. 
Fabricating  False  Evidence.  1. 

Dabee 10  Cal.  Rep.  433. 

Forgery.  5. 

Empress  9.  Mazhar...!.  I4.  Rep. 
5  All.  553. 


196. 
See 


§204. 
See 


Forgery.  2. 

Empress  v.  Fateh...!. 


L.  Rep.  5 
Ail.  217. 


§  211. 

See 
See 


See 


Theft.  2. 

Subramanhj.  Queen...!.  L.  Rap. 
3  Mad.  261. 

the  Cases  under  False  Charge. 
Procedure— Criminal.  20. 
Empress 9.  Bhawani...!.  L.  Rep. 
4  All.  182. 
Sanction  to  Prosecute.  2. 

Giridhari I.  L.  Rep.  8  Cal. 

436. 

Sanction  to  Prosecute  without  Complaint. 

See  Sanction  to  Prosecute.  5. 

JuGUT  M0HIN1...IO  Cal.  Rep.  4. 

§  218. 

See  "Forgery,  5. 

Empress  v.  Mazhar...!.  L.  Rep. 
6  All.  553. 
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§  224- 

1.  Escape   from   Custody    cf    Village 

Watchman,']  Escape  from  the  custody  of  a 
village  watchman  by  a  person  wanted  by  the 
police,  and  arrested  on  suspicion  by  the  village 
watchman,  is  not  an  offence  under  \  224  of  the 
Penal  Code.  The  Queen  v.  Bojjigan...!.  li. 
Bep.  6  Mad.  22, 1882.     Innes  and  M  Ayyar, 

IJ. 
§§  224,  225. 

See  Escape  from  Custody.  2. 

Empress   v.  Shasti...!.  L.  Rep. 

8  Cal.  831. 

§  277- 

1.    Public    Spring.']      The     "public 

spring  "  contemplated  in  §  277  of  the  Penal  Code 

does  not  include  a  continuous  stream  of  water 

running  along  the  bed  of  a  river.    The  Queen 

V.  ViTTi  CHOKKAN...I.  L.  Rep.  4  Mad.  220, 

1881.     Innes  and  M.  Ayyar,  J  J  • 

§  283. — Fishing  Nets  Spread  on  Road  Side. 

See  Nuisance.  1. 

Queen  v,  Khader...!.  L.  Bep.  4 
Mad.  235. 

§283. 

1.  Obstruction.']     A  finding  that  a  lane 

has  been  made  narrow  and  less  commodious  than 
before  to  the  public  in  consequence  of  a  fence 
erected  along  side  of  it  by  the  accused,  is  not 
sufficient  to  support  a  conviction  under  ^  2S3  of 
the  Penal  Code.  Empress  v.  Ram  Singh  ..11 
Cal.  Bep.  462, 1882.     Mitter  and   Maclean, 

JJ. 

§290. 

1. Nuisance — Sentence,]    A    sentence 

of  rigorous  imprisonment  in  default  of  pay- 
ment of  fine  for  the  offence  of  nuisance  under 
f  290  of  the  Penal  Code  is  legal.     The  Queen 

V,  Ybllamandu I.  L.   Rep.  5  Mad.  157, 

1882.     Innes  and  M,  Ayyar,  JJ. 

2. §  43 — Public    Nuisance — Un/enced 

Well,]  The  omission  to  fence  a  well  on  pri- 
vate ground  within  8  yards  of  a  highway,  and 
open  to  it^  does  not,  per  se,  constitute  a  public 
nuisance  within  the  meaning  of  j  209  of  the 
Penal  Code.  Queen  v.  Anthony  Udayan...!. 
L.   Rep.    6    Mad.  280,    1888.     Innes    and 

Kernan,  JJ. 

§  293. 

See  Obscene  Book.  1. 

Empress  v,  Indarman I.  I*. 

Rep.  8  All.  837. 
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§  297- 

See  Criminal  Trespass.  2. 

Khaja  Mahomed...!.  L.  Bep.  3 
Mad.  178. 

§346. 

1.  Wrongful  Confinement,]     In  order 

to  render  a  person  liable  under  §  346  of  the 
Penal  Code,  it  must  be  shown  that  the  wrongful 
confinement  was  of  such  a  nature  as  to  indicate 
an  intention  that  the  person  confined  should  not 
be  discovered. 

In  the  Matter  of  the  Petition  of  Sreenath 

Banerjee I.  L.  Bep.  9  Cal.  221,  1882. 

McDonnell  and  O'Kinealy,  JJ. 

§361. 

5^^  Kidnapping.  2. 

Empress   9.  Pemantle I.   L. 

Bep.  8  Cal.  971. 

§363. 

See  Kidnapping.  1. 

Prankrishna I.  L.    Bep.  8 

Cal.  969. 

§  379— Fish  in  Tank  or  Creek  Leased  by 

Government. 
See  Theft.  3.  4. 

Queen  v,  Rebu...I.  L.  Bep.   8 
Had.  890. 

§384. 

See  Abetment.  1. 

GoPAL  Chunder...!.  L.  Bep.  8 
CaL73d. 

§403. 

See  Criminal  Misappropriation.  1. 

ThewaRam  v.  Empress. ..10  CaL 

Bep.  187. 

§4". 

See  the  Cases  under  Dishonest  Pos- 
session of  Stolen  Property. 

§§411,412. 

See  Dishonest  Possession  of  Stolen 
Property.  1. 
Empress  v,  Malhari...!.  I4.  Bep. 
6  Bom.  731. 

§414- 

1. "  Believ^*     —     "  Suspect:']     The 

word  "  believe"  in  ♦  4^4  ^^  ^^^  Penal  Code  is 
much  stronger  than  the  word  "  suspect,"  and 
involves  the  necessity  of  showing  that  the  cir- 
cumstances were  such  that  a  reasonable  man 
must  have  felt  convinced  in  his  mind  that  the 
property  with  which  be  was  dealing  was  stolen 
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property.  It  is  not  sufficient  to  show  that  the 
accused  was  careless,  or  that  he  had  reason  to 
suspect  that  the  property  was  stolen,  or  that  he 
did  not  make  sufficient  inquiry  to  ascertain 
whether  it  had  been  honestly  acquired.  Em- 
press v.  Rango  T1MAJI...I.  L.  Bep.  6  Bom. 
40a,  1880.    Melvill  and  N,  Harridas,  JJ. 

§425. 

See  MiBchief.  2. 

Em  PRESS  V.  Bai  Baya...I.  L.  Bep. 
7  Bom.  126. 
§426. 

See  Mischief.  1. 

Queen  v.  Kyapuri...!.  L.  Bep. 
6  Mad.  401. 

§463. 

See  Forgery.  4. 

Feda    Hossein  V,    Empress. ..10 
CaL  Bep.  184. 

§§  463-465. 

See  the  Cases  under  Forgery. 

§  471. 

See  Forgery.  1. 

Empress  9.  Dhunum  ...I.  L.  Bep. 
9  CaL  53. 

§471. 

See  Forgery.  2.  5. 

Empress  v.  Fate h... I.  L.  Bep. 

5  AU.  217. 

Empress  v.  Mazhar...L  L.  Bep. 

5  AIL  558. 

§494. 

1.  Bigamy  —  Abetment  —  Divorce — 

Custom  among  Ajanya  Rajput  Gutars.']  Though 
among  the  Ajanya  Rajput  Guzars  a  husband  is, 
by  the  custom  of  the  caste,  allowed  to  divorce 
his  wife  for  incontinence,  yet  where  a  husband 
of  that  caste  divorces  his  wife  for  a  cause  other 
than  that  of  incontinence,  such  divorce  is  in 
valid,  and  the  wife  contracting  a  second  mar- 
riage in  the  lifetime  of  her  first  husband,  and  the 
person  with  whom  such  second  marriage  is  con 
tracted,  are  guilty  of  an  offence  under  $  494  of 
the  Penal  Code,  and  the  priest  celebrating  such 
second  marriage  with  a  knowledge  of  the  prior 
marriage  will  be  liable  as  an  abettor. 

But  the  mere  consent  of  third  parties  to  such 
second  marriage,  whose  consent  is  unnecessary, 
or  their  presence  at  such  marriage  will  not  con- 
stitute an  abetment  of  such  marriage ;  nor  will 
the  mere  grant  of  accommodation  in  a  house  for 
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such  marriage,  be  such  an  act  towards  facilita- 
ting the  marriage  as  would  amount  to  abetment. 

Empress  v.  Umi I.  L.  Bep.  6  Bom.  126. 

1882.     Melvill  and  Kemball,  JJ. 

§  497. 

See  the  Cases  under  Adultery. 

§498. 

See  Alayasantana  Law.  1. 

KoRAGA  V.  Queen. ..L  L.  Bep. 
6  Mad.  374. 

§500. 

See  the  Cases  under  Defamation. 

§  SOZ' 

See  Defomation.  2. 

Queen  v.  Sri  Vidya  Sankara... 
LL.Bep.  6Mad.381. 

§508. 

See  Defamation.  2. 

Queen  r.  Sri  Vidya  Sankara... 
L  L.  Bep.  6  Mad.  881. 

PENAL   STATUTE,   CONSTBUGTION 
OF. 

See  Excise.  8. 

Empress  0.  Kola...L  L.  Bep.  8 
Cal.  214. 
PENALTY. 

See  Damages.  2. 

Nait  Ram  «.  Shib  Dat L  L. 

Bep.  5  AU.  288. 
See  Interest.  2.  8.  3a.  3b.  3c. 

Vengideswara  V,  Chatu...L  L. 
Bep.  3  Mad.  224. 

Kharag  V,  Bholanath L  L. 

Bep.  4  AU.  8. 

Vythilinoa  V,  Ravana L  L. 

Bep.  6  Mad.  167. 

MUTHURA  V.  LUGGUN...L  L.  Bop. 

9  Cal.  615. 

Mackintosh «.  Crow... I.  L.  Bep. 

G  Cal.  689. 

See  Sale  in  Execution  of  Decree. 

1. 

Bapuji  v.  Satyabhamabai...!.  L. 

Bep.  6  Bom.  490. 

Liquidated  Damages,  or. 

See  Stamp.  31. 

GiSBOKNE  &    Co.  V.    SUBAL...L  L. 

Bep.  8  CaL  284. 
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Stamp. 

See  Stamp.  6. 14. 

Narayanan  v.  Karuppathan...!. 

L.  Bep.  3  Mad.  251. 

Reference...!.  L.  Bep.  6  Mad. 

894. 

PENDINQ   LITIGATION   HOW    FAB 
PBEVENTS  LIMITATION  FBOM 

BUNNING. 

See  Limitation.  1. 

HuRRo  Pershad  v.  Gopal  Chun- 
DBR L.  B.  91.  A.  82. 


PENSIONS  ACT  XXin.  OF  1871. 

1. f  5  3,  4— Sirpatilki  Hak  —  Jurisdic- 
tion,'] A  suit  by  the  purchaser  at  a  sale  in 
execution  of  a  decree  against  a  sub-grantee  of 
haks  attached  to  a  sirpatilki  vatan  originally 
granted  by  the  Mahratta  Government  to  the 
ancestor  of  the  judgment. debtor's  grantor,  is  a 
suit  relating  to  a  grant  of  land  revenue,  and 
therefore  falls  within  ^§  3  and  4  of  the  Pensions 
Act  XXIII.  of  187 1.  Those  Aa^s  in  whosesoever 
hands  they  might  be,  still  retained  their  origi- 
nal character  (whether  or  not  the  service  to  be 
rendered  for  them  as  sirpatil  had  been  dis- 
pensed with)  sufficiently  to  bring  them  within 
those  sections  ;  and  the  circumstance  that  they 
were  levied  in  the  form  of  grain  directly  from 
the  villagers,  did  not  efface  the  fact  that  they 
originated  in  a  grant  from  the  Mahratta  Go- 
vernment, and  were  still  payable  in  virtue  of 
that  creation.  Vasudev  Sadashiv  Madak  v.  The 
Collector  of  Ratnagiri  (I.  L.  R.  2  Bom.  99) 
followed.  Naro  Damodar  Ghugri  r.  The 
Collector  of  Poona...I.  L.  Bep.  6  Bom. 
209,  1877.     Westropp,  C.J.,  and  Pinhey,  J. 

2. Matam  Service  Inan^.']     A  suit  by 

a  lessee  of  the  holders  of  a  matam  service  inam, 
or  religious  endowment  for  the  support  of  the 
family  of  the  grantees  and  of  a  temple,  to  re- 
cover the  inam  lands  from  strangers,  is  not 
barred  by  the  Pensions  Act,  which  does  not  apply 
to  endowments  of  that  kind.  The  Secretary  of 
State  for  India  v.  Abdul  Hakhim  Khan  [I.  L.  R. 
2  Mad.  294)  followed.  Kolandai  Mudali  v. 
Sankara  BHARADH1...I.  L.  Bep.  6  Mad.  802, 
1882.     Kindersley  and  AT.  Ayyar,  JJ. 


PENSIONS  ACT  XXIIL  OF  ISll—contd. 

§4. 

See  Jurisdiction.  16. 17. 

Syeu  Mahomed  v  Azeezoon...L 

L.  Bep.  4  Mad.  341. 

Secretary  of  State  «  Jamnadas. 

I.  L.  Bep.  6  Bom.  737. 

§6. 

1.  —  Certificate  of  Collector^  A  suit 
of  the  nature  specified  in  $  4  of  the  Pensions 
Act  XXIII.  of  1 87 1  need  not  be  dismissed, 
because  no  certificate,  such  as  is  required  by 
the  Act,  is  obtained  before  the  commencement 
thereof,  §  6  according  to  its  true  construction 
authorising  its  continuance  after  the  produc 
tion  of  such  certificate.  Nawab  Muhammad 
AzMAT  Ali  Khan  v,  Musst.  Lalu  Begum...L. 
B.  9  L  A.  8, 1881 ;  L  L.  Bep.  8  Gal.  422. 
S.  C.  under  Mahomedan  Law— Pre- 
sumption of  Legitimacy.  1. 

§11. 

1. Bonus,  Attachment  of]     A    bonus 

granted  by  Government  to  an  officer  compulsorily 
retired  on  account  of  reductions  in  the  public 
service,  is  not  a  pension  within  the  meaning 
of  $  II  of  the  Pensions  Act  XXIII.  of  1871, 
and  is  liable  to  attachment  in  execution  pro- 
ceedings commenced  prior  to  the  1st  June  1882. 
The  Secretary  of  State  for  India  v.  Kemchund 
Jeychand  (I.  L.  R.  4  Bom.  432)  approved. 
Mahommad  Khasim  Bahadur  v.  Caruer...L 
L.  Bep.  6  Mad.  272, 1882. 
Innes  and  Tarrant,  JJ. 

FEBJITBY. 

SeeTalae  Evidence. 

FEBMANENT  LEASE. 

Presumption  of. 

See  Landlord  and  Tenant.  18. 14. 

Gungadhur  v.  Avimuddin...!.  L. 

Bep.  8  CaL  960. 

Srinivasa  v.   Nunjunda...L   L. 

Bep.  4  Mad.  174. 

See  Malabar  Law.  2. 

Mana  v.  Sundaram...I.  L.  Bep. 

4  Mad.  148. 

Srinivasa  v.  Nunjunda...L   L. 

Bep.  4  Mad.  174, 176. 

By  Stanom  Holder. 

See  Malabar  Law.  2. 

Nana  v.  Sundaram...I.  L.  Bep. 
4  Mad.  148. 
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PEBMANEKT  TENURE. 

See  Landlord  and  Tenant.  13a. 

pROSUNNOV.jAGUNNATH...10Gal. 

Bep.  25. 

PERMANENTLY  SETTLED  ESTATE. 

Partition  between  Co -Sharers  of. 

See  Partition.  7. 

AjooDHYA  V,  Collector  of  Dur- 
BUNGAH...L  L.  Rep.  9  Cal. 
419. 
PERPETUAL  INJUNCTION. 

See  Procedure— Criminal.  29. 

Bradley  v.  Jameson. ..I.  L.Rep. 
8  Cal.  580. 

PERPETUITIES. 

See  Condition  in  Restraint  of  Alie- 
nation. 1. 

AnaNTHA    V,    NAGAMUTHU...I.  L. 

Rep.  4  Mad.  200. 

See  Hindu  Law— Partition.  14. 

Ramaunga  V,  V1RUPAKSH1...I.  L. 

Rep.  7  Bom.  588. 

See  Mahomedan  Law— Wakf.  1. 

Fatmabibuj.  Advocate  General 

OF  Bombay .1.  L.  Rep.  6 

Bom.  42. 

PERSONAL  DECREE  AGAINST  FA.. 
THER  OF  UNDIVIDED  HINDU 
FAMILY. 

Sale  in  '.Execution   of — Expressly  Limited 

to  Father's  Share. 
See  Sale  in  Execution  of  Decree.  21. 
SuBBAYANv.  RUPPA...I.  L.Rep. 
6  Mad.  155. 

PETITION  FOR  LEAVE  TO  SUE  IN 
FORMA  PAUPERIS. 

—  Procedure  on. 

See  Procedure— Civil.  1.  2. 

KoKA     Ranganayaka    V,     KOKA 

VENKATACHELLAPATI...L     L. 

Rep.  4  Mad.  828. 

Vrdanta     V,     Perinderamma... 

LL.  Rep.  8  Mad.  249. 

PLACE  OF  PUBLIC  WORSHIP. 

—  House-Tax. 

See  Madras  Act  V.  of  1878. 1. 
Thambu  Chetti  v.    Arundel... 
L  L.  Rep.  6  Mad.  287. 


PLACE  OF  WORSHIP. 

Right  to  Erect. 

See  Res  Judicata.  27. 

Parthasaradiv.Chinnakrishna. 
L  L.  Rep.  5  Mad.  804. 
See  Worship,  Right  to  Erect  Place 
of. 

MaDARI  V,   JUSODA  HULWAEN...9 

CaL  Rep.  808. 
PLAINT,  AMENDMENT  OF. 

Appeal  from  Order  Allowing. 

5tfff  Appeal— Civil.  17. 

Rajindra  V,  RADHA...I.  L.  Rep. 
8  AIL  854. 

—  Appeal  from  Order  Refusing  to  Allow. 

5^^  Compromise.  8. 

Radha  Prasad  v.  Rajendra...I. 
L.  Rep.  5  All.  209. 

Change  of  Form  of  Suit. 

See  Amendment  of  Plaint.  8. 

Damodhar  v.  Purmanandas...I. 
L.  Rep.  7  Bom.  155. 
See  Mortgage.  84. 

Sakana  V,  V1RUPAKSHAPA...I.  L. 
Rep.  7  Bom.  146. 
5^^  Procedure— Civil.  15. 16. 

Hari  v.  DENAPUT...I.  L.  Rep.  9 
CaL  167. 

MUKHODA  tr.   RaM    ChURN...I.  L. 

Rep.  8  Cal.  871 ;  11  Cal. 

Rep.  194. 
On  Second  Appeal. 

See  Parties  to  Suit.  6. 

Obhoy  Gobind  v.  Hurychurn  .. 

I.  L.  Rep.  8  Cal.  277. 

—  Suit  by  Contractor  with  Company  against 

Directors    and     Company   to    Restrain 
Breach    of     Contract — Amendment    by 
making  Plaintiffs  Sue    as  Shareholders 
also. 
See  Amendment  of  Plaint.  1. 

Nusserwanji  v.  Gordon. ..I.  L. 
Rep.  6  Bom.  266. 
^—  Suit  against    Magistrate    Passing    Order 
under   Act  X.  of  1873,  f    521 — Amend- 
ment. 
See  Amendment  of  Plaint.  2. 

NiLKANTHAPA  V.  THE  MAGISTRATE 

OF  Sholapore  .1.  L.  Rep. 
6  Bom.  670. 
Balaram  v.  The  F.  C.  Magis- 
trate  OF    Igatpuri...I.   L. 
Rep.  6  Bom.  672. 
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PLAINT,  BEJECTION  OF. 

See  Procedure— OiviL  14. 

HuBiBUL    V.    Mahomed. ..I.     L. 
Bep.  8  Cal.  192. 

—  Appeal  from  Order  of. 

See  Appeal— Civil.  16a. 

HuBiBUL  V.  Mahomed X    L. 

Rep.  8  Cal.  192. 

PLAINT,  BETT7BN  OF. 

5<?tf  Practice— Civil.  22. 

Jagjivan  V*  Magdum.-.L  L.  Bep. 
7  Bom.  487. 
5^^  Procedure- CiviL  17. 

Bhadeshwar  v.   Gaurikant...I. 
L.  Bep.  8  GaL  834. 

in  Appeal,  for  Amendment. 

See  Misjoinder  of  Causes  of  Ac- 
tion. 3. 

LiNGAMMAL     V.    CHINNA    VeNKA- 

tammal I.  L.  Bep.  6 

Mad.  289. 

Appeal  from  Order  for. 

See  Partition.  2. 

JOYNATH    V,    LaLL    BaHADOUR...L 

L.  Bep.  8  Cal.  126. 

Second  Appeal  from  Order  for. 

5ftf  Appeal— Civil.  16. 

KiSHNA    V.    Narsingh L    L. 

Bep.  3  All.  865. 

PLAINT,  VEBIFIOATION  OF. 
See  Practice— Civil.  12. 

Protap  Chunder  v.  Krishto  Ki- 

shore I.  L.  Bep.  8  Cal. 

885. 

PLANTING     TBEES,     CONTINGENT 
DAMAGES  FBOM. 

See  Bight  to  Sue.  31. 

Ram  LaL7>.  Dalganjan I.  L. 

Bep.  5  All.  369. 

PLANTING  TBEES  BY  TENANT. 

Ejectment. 

See  Landlord  and  Tenant.  16. 
Bholai  v.    Rajah   of  Bansi...I. 
L.  Bep.  4  All.  174. 

Limitation  to  Suit  to  Compel  Removal. 

See  Landlord  and  Tenant.  23. 

GUNESH  V.   GONDOUR I.    L. 

Bep.  9  CaL  147. 


PLANTING  TBEES  BY  TENANT    OF 
AGBICULTUBAL  HOLDING. 

See  Landlord  and  Tenant.  37. 

MOYNA     MiSSER     V.  RUPIKUN...L 

L.  Bep.  9  Cal.  609. 
PLEADEB. 

1. Act  XVIII.  of  1879.  H  10,  32.]    A 

pleader  or  muktar  practising  in  contravention 
of  the  provisions  of  f  10  of  Act  XVIII.  of  1879 
is  punishable,  under  $  32  of  that  Act  only  by 
the  Court  before  which  he  has  so  practised. 
Ganga  DAYAL...I.  L.  Bep.  4  AIL  376, 1882. 

Oldfield,  J. 
PLEADEB  AND  CLIENT. 

Agreement  for  Remuneration  in  Excess  o£ 

Fee  Contingent  on  Result  of  Suit. 
See  Barrister  and  Client.  1. 

ACHANPARAMBATH    V-    GaNTZ...L 

L.  Bep.  3  Mad.  138. 
PLEADEB'S  COSTS. 

Limitation  to  Suit  for. 

See  Limitation.  138. 

Balkrishna  V,  GOVIND L  L. 

Bep.  7  Bom.  518. 

PLEADEB,  INQTHBY  INTO  CONDUCT 
OP. 

See  False  Evidence.  2. 

KoTHA  V.  Queen L  L.  Bep. 

6  Mad.  252. 
PLEADEB'S  NEGLECT  SHOULD  NOT 
BE  VISITED  ON  CLIENT. 
See  Judicial  Discretion.  2. 

ACHUMBIT7>.  BiBI  jEWUN...llCaL 

Bep.  11. 

"PLEADEB  AND  PBACTISINO  VA- 
KIL." 
See  Madras  Act  m.  of  1871.  2. 

Municipality  of  Palamcottah 

V.  Annasami I.  L.  Bep. 

6  Mad.  100. 
PLEDGE. 

Of  Government    Notes    by    Agent    with 

Power  to  Negotiate. 
See  Power  of  Attorney.  1. 

Watson  v.  Jonmenjoy L  L. 

Bep.  8  CaL  934. 
PLEDGE  OF  SHIP. 

Sale  of  Ship  by  French  Court— Pledgee's 

Right  to  Sue  for  Declaration  of  Title. 
See  Bight  to  Sue.  21, 

Chithambara  v.  Muthaya I. 

L.  Bep.  5  Mad.  880. 
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C0X7BT 


-  of  Custom. 

See  Hindu  Law— Adoption.  3,  and 
Beview.  1. 

GOPAL  9.    HANMANT...I.  L.  Rop. 

6  Bom.  107. 

•  that  Hindu  Vendor  Out  of  Possession  at 

Time  of  Sale. 

See  Practice— Civil.  6b. 

Dalsukhram  v.  Lallubhai I. 

L.  Bep.  7  Bom.  282. 

•  as  to  InsufHciency  of  Execution  Sale  Pro- 

clamation. 

See  Sale  in  Execution  of  Decree. 

.     12. 

GouR     Chunder     v.     Chunder 

COOMAR...I.  L.  Bep.  8  Oal. 

291. 

-  Jurisdiction. 

See  Practice— Civil.  6a. 

Sri  Maniyam  -o.  Sri  Maniyam... 
I.  L.  Bep.  6  Mad.  88. 
See  Small  Cause  Court— Presiden- 
cy Town.  2. 
Chundee  Churn  V.  Eduljee...I. 
L.  Bep.  8  CaL  678. 


Limitation. 

See  Limitation, 
Bhawani   V 


75. 

B1SHESHUR...I.    L. 
Bep.  8  AIL  846. 

-  Lis  Pendens. 

See  Hindu    Law— Alienation    of 
Ancestral  Property.  19. 

KlSANSlNO  V.   M0RESHWAR...I.  L. 

Bep.  7  Bom.  91. 

-  as  to  Non-Examination  of  Witness. 

5^^  Practice— Civil.  4. 

SOMASEKHARA   9.    SUBHADRAMAJI. 

I.  L.  Bep.  6  Bom.  624. 

•  as  to  Omission  to  State  Amount  of  Go- 
vernment Revenue   in    Execution    Sale 
Proclamation. 
See  Sale  in  Execution  of  Decree.  9. 
9a. 

MOHABIR    V.    OLPHERTS...9     CaL 

Bep.  184. 

Olpherts  v.  Mohabir  ..L.  B.  10 

LA.  25. 


POINT    NOT      TAKEN 
BELOW— c(?«/<f. 


IN     COTJBT 


-^  that  Rayatawara  Patta  Enures  only  for  One 
Year. 
See  Practice— Civil.  5. 

Secretary  of  State  v.  Nunja. 
L  L.  Bep.  5  Mad.  163. 

Religious  Office,  Invalidity  of  Alienation 

of. 
See  Alienation  of  Beligious  Office. 
2. 
KuppA  9.  D0RASAM1...I.  L.  Bep. 
6  Mad.  76. 

Res  Judicata. 

See  Practice— CiviL  6. 

Vaythenatha  v.  Sami I.  L. 

Bep.  3  Mad.  116. 
See  Bes  Judicata.  21.  40. 

Muhammad  V.  Chattar I.  L. 

Bep.  4  AIL  69. 

Churn  Manajiv.  Ishan  Chunder. 

9  Cal.  Bep.  474. 

Review  granted  on. 

See  Landlord  and  Tenant.  13b. 
Khoresh  v.  Mahomed. ..10 Cal. 
Bep.  106. 

POINT  NOT  TAKEN   IN    CBOSS   AP- 
PEAL    OB  BESPONDENT'S  OB- 
JECTION^ 
See  Limitation.  116. 

Raghu  v.  Pareshram I.   L. 

Bep.  9  CaL  635. 

POINT  NOT  TAKEN   BEFOBE  EXE- 
CUTION SALE. 

of  Limitation. 

See  Execution  of  Decree.  41. 

Gangathara  v.  Rathabai...I.  L. 
Bep.  6  Mad.  232. 

POINT  NOT  TAKEN   IN  MEMOBAN- 
DUM  OF  APPEAL. 

of  Limitation. 

See  Limitation.  135. 

Somayajipad   v.    Naduwakat... 
I.  L.  Bep.  6  Mad.  3:^5. 

POLICY  OF  THE  LEGISLATT7BE. 

Consideration  of — in  Construing  Act. 

See  Construction  of  Statute.  4. 
GoPALv.  PARSOTAM...I.  L.  Bep. 
6  All.  121. 
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Navacanti 

PATI.... 


POLLIEM. 

See  Hindu  Law  —  Inheritance  — 
Frimogenittire.  1. 

«.     Venkatachala- 
.1.  L.  Bep.  4  Mad. 
250. 

Debts  incurred  by  Polyagar  de  facto. 

See  Hindu  Law  —  Undivided  Fa- 
mily. 3. 
KoTTA     Ramasami   V.    Bangari 

Sheshama L  L.  Bep.  8 

Mad.  145. 

—  Income  of— Right  of  Polyagar  to. 

See  Hindu  Law— Undivided   Fa- 
mily.  8y  ut  supra, 

POLYAGAR. 

— ^  Debt  incurred  by. 

See  Hindu  Law— Undivided  Fa- 
mily. 3. 
KoTTA    Ramasami    v.    Bunoara 

Sheshama L  L.  Bep.  3 

Mad.  145. 
POSSESSION. 

—  Evidence  of — Title — Parcel  or  no  Parcel 

&^  Evidence.  30. 

Barooa  Kant  v^  Jodhisteer...10 
Cal.  Bep.  99. 
See  Limitation.  129a. 

MoHiNY  o.  KRI6HNO...I.  L.  Bep. 
9  Cal.  802. 

POSSESSION  BY  COLLECTOB  TO 
SECUBE  BEVENUE,  NOT  AD- 
VEBSE  TO  BEAL  OWNEB. 

See  Limitation.  2. 

Rao  Karan  v.  Raja  Bakar...L. 

B.  9  L  A.  99  ;  I.  L.  Bep. 

5A1L1. 

POSSESSION,  DELIVEBY  OF. 

—  Gift — Hindu  Law. 

See  Begistration.  22. 

Man  Behari  v.  Naunichi...!.  L. 
Bep.  4  All.  40. 
■         Hindu  Law — Sale. 

See  Begistration.  9. 

Narain  v.  Dataram  ..I.  L.  Bep. 
8  Cal.  597. 

-^  Necessary  Generally  to  Perfect  Gift,  Mort- 
gage, or  Sale  in  Hindu  and  Mahotnedan 
Law. 


POSSESSION,  DELIVEBY  GF-^ontd. 
See  Begistration.  8.  4. 

LaKSHMANDAS   V,    DA6RAT...L  L. 

Bep.  6  Bom.  168. 

SOBHAGCHAND   V.  BhaICHAND... 

Ibid.  193. 
See  Hindu  Law— Gift.  1.  2. 

Vasudev  V,  Narayan.,.1.  L.Bep. 

7  Bom.  131. 

Dagai  9.  Mathura...L  L.  Bep. 

9CaL854. 

See  Hindu  Law— Sale.  1.  2.  8. 

BaI  SuRAJ    v.   DALPATRAM...L  L. 

Bep.  6  Bom.  380. 

Vasudev  if.  Tatia...I.  L.  Bep.  6 

Bom.  387. 

Vasudbva  v.  Narasamma...I.  L. 

Bep.  5  Mad.  6. 

POSSESSION,  DONEE   IN,  AT  TIME 
OP  GIFT. 
5^  Hindu  Law— Gift.  4. 

Bai    Kushal  v.  Lakhma...L  L. 
Bep.  7  Bom.  452. 

POSSESSION,  DONOB  OUT  OF. 

Gift  by. 

See  Mahomedan  Law— Gift.  1. 
Mohinudin  v.  Manchershah...L 
L.  Bep.  6  Bom.  650. 

POSSESSION  AND  MESNE  PBOFIT& 

Court  Fees  on  Suit  for. 

See  Coii^t  Fees.  8. 

Kishori    V,    Sharut   Chunder. 
L  L.  Bep.  8  CaL  593. 

POSSESSION,  PT7BCHA8EB  WITH. 

And  without  Notice  of    Prior    Purchaser 

without — Priority. 
See  Begistration.  2.  8.  4.  6. 
See  Sale  in  Execution  of  Decree.  L 
2. 

POSSESSION,  TITLE  BY. 

Good  against  all  but  Right  Owner. 

See  Ejectment.  2. 

PREMRAJ  V.  NARAYAN...L  L.  Bep. 

6  Bom.  215. 

POSSESSION     BY     UNBEGISTEBED 
MOBTGAGEi:  OB   PT7BCHASEB 
HOW  FAB  NOTICE  TO  SUBSE- 
aUENT  PUBCHA8EB; 
See  Begistration.  6  to  13. 
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POSSESSION,  VENDOR  OUT  OF. 

Sale  by. 

See  Hindu  Law— Sale.  1. 

BaI  SuRAJ  V,    DALPATRAM...I.    Ii. 

Step.  6  Bom.  380. 
,S;pr  Mahomedan  Law— Sale.  1. 

ADAMKHAN     V,    ALARAKHI...L    L. 

Bep.  6  Bom.  645. 
&i?  Practice— Civil.  6b. 

Dalsukhram  «.  Lallubhai L 

L.  Bep.  7  Bom.  282. 

POSSESSION     WITHIN      12    7EABS 
BEFOBE  SUIT. 

"         Necessity  to  Prove. 

See  Limitation.  2. 

Rao  Karan  v.  Raja  Bakar...L. 
B.  9  L  A.  99. 
See  Ejectment.  1. 

MoRo  V.  Ramchandra I.  L. 

Bep.  6  Bom.  508. 
See  Onus  Probandi.  8. 

Bhootnath  V,  Kedarnath L 

L.  Bep.  9  CaL  126. 

Onus  Probandi  of. 

See  Limitation.  129.  129a. 

MoHOMED  Ali  v.  Khaja  Abdul... 

I.  L.  Bep.  9  Cal.  744. 

MoHiNY  V.  Krishnc.I.  L.  Bep. 

9  Cal.  802. 

POSSESSOBY  SUIT. 

•  Partial  Disturbance. 

5^i?  Specific  Belief  Act  I.  of  1877, 
§  9.  1. 

SabAPATHI   V,    SUBRAYA I.    L. 

Bep.  3  Mad.  260. 

POST  CABD,  PTJBLIOATION  BY. 
See  Defamation.  2. 

Queen  v.  Sri  Vidya  Sankara... 
I.  L.  Bep.  6  Mad.  381. 

POST  MOBTEM  BEPOBTS. 

See  Evidence.  24. 

Raghuni    V,  Empress I.    L. 

Bep.  9  CaL  455. 

POWEB  OF  ATTOBNEY. 

1. Power   to  *  Negotiate  *  Government 

Paper — Pledge  by  Agent — Fraud — Principal  and 
Agent — A  msndment  of  Plaint — 'Alternative  Case,~\ 
The  plaintiff  deposited  a  Government  promissory 
note  for  Rs.  20,000  with  Messrs.  Nvcholls  and 
Company  for  safe  custody,  and  for  the  purpose  of 
61 


POWEB  OP  ATTOTLSTBY—contd. 

drawing  the  interest  thereon  on  his  behalf,  and 
he  at  the  same  time  executed  a  power  of 
attorney  in  favour  of  Nicholls  and  Thompson, 
two  of  the  partners  in  the  firm  of  Nicholls  and 
Co.,  authorizing  them  "  jointly  and  severally 
to  negotiate,  make  sale,  dispose  of,  assign  and 
transfer,  or  cause  to  be  procured,  assigned,  and 
transferred,  at  their  or  his  discretion,  all  or  any 
of  the  Government  promissory  notes  or  other 
Government  paper  standing  in  his  name."  The 
power  related  to  many  other  classes  of  property 
besides  the  Government  paper,  the  last  men- 
tioned being  '*  securities  of  any  description," 
and  contained  the  following  clause,  "and  for 
the  purposes  aforesaid  to  sign  for  me  and  in 
my  name  and  on  my  behalf  any  and  every 
contract,  agreement,  acceptance,  or  other  docu- 
ment."  Thompson,  without  the  knowledge  and 
in  fraud  of  the  plaintiff,  pledged  the  Govern- 
ment paper  with  the  defendant  (having  previ- 
ously, for  some  other  purpose,  endorsed 
it  in  blank  as  the  plaintiff's  agent),  and  at  the 
same  time  executed  a  promissory  note  for 
Rs.  19,000  to  the  defendant,  and  signed  such  note 
"  as  attorney  for"  the  plaintiff. 

In  a  suit  by  the  plaintiff  to  recover  the 
Government  paper,  Wilson,  J.,  held  that  the 
word  *  negotiate'  in  the  power  was  wide  enough 
to  cover  the  transaction ;  and  though  that 
transaction  was  a  fraud  on  the  plaintiff,  there 
was  no  reason  for  saying  that  the  defendant 
knew  of  it,  and  he,  therefore,  dismissed  the  suit. 

On  appeal : — 

Heldf  by  White,  J.,  that  the  words  of  the  power 
were  to  be  read  disjunctively,  and  the  powers 
conveyed  by  those  words  to  be  treated  as  joint 
and  several;  and  that,  even  assuming  the  word 
*  negotiate'  to  be  applicable  to  such  property  as 
Government  paper  (which  was  doubtful),  it  did 
not  authorize  Thompson  to  do  more  than  put 
the  paper  in  the  market,  or  to  put  it  in  circu- 
lation in  the  ordinary  way  in  which  such  a 
transaction  takes  place  in  the  market ;  and,  if 
necessary  for  that  purpose,  to  endorse  it  in  the 
name  of  the  plaintiff.  But  in  the  transaction 
which  Thompson  entered  into  with  the  defend- 
ant, it  was  not  put  into  the  market  or  put  into 
circulation}  it  was  deposited  as  security  for 
money  borrowed.  And  the  subsequent  general 
words  in  the  power  were  not  to  be  construed  as 
enlarging  the  authority  of  the  donee  of  the 
powsr,  but  were  to  be  confined  strictly  to  the 
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POWEU  OP  ATTOBNEY— r(7M/rf. 

doings  of  things  necessary  to  be  done  in  perform- 
ing the  acts  authorized  by  the  power. 

The  defendant,  therefore,  having  failed  to 
show  that  the  pledge  of  the  Government  paper 
was  authorized  by  the  power  of  attorney,  it 
followed  that  he  acquired  no  title  to  it  by  its 
delivery  to  him,  though  at  the  time  it  bore  an 
endorsement  in  blank  in  the  plaintiff's  name. 

The  plaintiff  was  also  entitled  to  recover  the 
note  on  another  ground  ;  for  it  was  clear  that 
the  defendant  could  not  sue  the  plaintiff  to  re- 
cover the  money  borrowed  by  Thomson  in  his 
name,  nor  on  the  promissory  note  executed  by 
Thompson  in  his  name.  The  loan,  which  was 
the  principal  transaction,  being  irrecoverable 
from  the  plaintiff,  the  defendant  could  not  re- 
tain the  Government  paper  which  was  deposited 
as  security  for  that  loan. 

It  was  immaterial,  whether  the  delivery  of  the 
Government  paper,  with  the  plaintiff's  endorse- 
ment in  blank  upon  it  by  the  hand  of  Thompson 
passed  the  property  in  the  paper  or  not.  If  it 
did  not,  no  title  was  conferred  on  the  defend- 
ant ;  if  it  did,  the  defendant  could  not  in 
equity  be  allowed  to  retain  the  property.  And 
though  the  plaint  did  not,  as  it  might  have 
done,  ask  for  any  relief  in  respect  of  the  promis- 
sory note  executed  by  Thompson  in  the  plain- 
tiff's name,  that  was  no  reason  why  the  plain- 
tiff should  be  deniel  the  relief  which  he  did  ask 
in  respect  of  the  Government  paper. 

Though  the  plaint  contained  the  omission 
referred  to,  the  correspondence  between  the 
respective  solicitors,  which  was  set  out  in 
the  plaint,  in  a  great  measure  supplied  the 
deficiency. 

By  Garth,  C.  J.,  that,  if  the  case  had  depended 
on  the  meaning  of  the  word  '  negotiate,'  then, 
upon  the  principle  of  The  Bank  of  Bengal  v 
Fagan  (5  Moore  I.  A.  27  j  7  Moore  P.  C.  C.  61), 
the  power  to  negotiate  such  a  note  would  autho- 
rize its  negotiation  by  way  of  pledge.  If  the 
word  '  negotiate'  had  any  special  meaning  in 
Calcutta  which  would  restrict  its  application  to 
any  particular  class  of  instruments,  or  to  any 
particular  mode  of  dealing  therewith,  evidence 
should  have  been  given  to  prove  that  fact. 

But  the  plaintiff  was  entitled  to  recover  the 
Government  note,  ina.>much  as  the  whole  trans- 
action, the  loan  and  the  pledge  of  the  Govern- 
ment paper  as  a  security  for  it,  was  a  fraud,  and 


POWER  OP  ATTOBNBY— c^«/<^. 

a  nullity  from  beginning  to  end,  as  regards 
the  plaintiff.  Thompson  had  no  authority  to 
borrow  money  and  execute  the  promissory  note 
in  the  plaintiff's  name,  and  the  defendant,  there- 
fore, was  not  entitled  to  retain  the  Government 
paper  which  was  given  as  a  security  for  it.  The 
defendant  was  ordered  to  deliver  the  Govern- 
ment paper  to  the  plaintiff,  and  to  pay  him  all 
the  interest  he  might  have  received  on  it  since 
its  deposit  with  him.  Watson  v,  Jon m enjoy 
C00ND00...I.  L.  Bep.  8Cal.  934, 1882. 

2. Power  to  *'  Purchase y  Sell,  Endorse 

and  Transfer'* — Sale  of  Shares  to  be  Re-Purchased 
— Loan  —  Principal  and  Agent."]  The  plaintiff 
deposited  with  Messrs.  Nicholls  and  Co.,  who 
were  his  agents,  25  shares  in  the  Muir  Mill 
Co.,  and  gave  to  W.  Nicholls  and  Thompson, 
two  members  of  the  firm  of  Nicholls  and  Co., 
a  joint  and  several  power  of  attorney,  authoriz- 
ing them  "  for  him  and  in  his  name  and  on 
his  behalf,  to  purchase,  sell,  endorse,  assign, 
and  transfer,"  inter  alia,  all  shares  standing  in 
his  name  in  the  books  of  any  public  company. 
Thompson  entered  into  a  contract  with  the  de- 
fendant by  bought  and  sold  notes,  agreeing  to  sdl 
by  order  and  for  account  of  Nicholls  and  Co. 
25  Muir  Mill  shares,  and  agreeing  to  buy,  by 
order  and  for  account  of  Nicholls  and  Co.,  25 
Muir  Mill  shares  in  3  months'  time  at  an  ad- 
vanced rate ;  the  bought  and  sold  notes  bear^ 
ing  the  same  date  and  being  one  transaction. 

The  transfer  deeds  were  signed  by  Thompson 
professing  to  act  as  attorney  for  the  plaintiff, 
and  Nicholls  and  Co.  received  the  purchase- 
money  for  the  shares.  Before  the  time  fixed 
for  the  sale  of  the  25  shares  by  the  defendant 
to  Nicholls  and  Co.,  the  latter  became  insol- 
vent. The  plaintiff  then  sued  to  recover  his 
shares  : — 

Held,  by  Garth,  C.J.,  that  the  transaction  be- 
tween Nicholls  and  Co.  and  the  defendant  was 
not  of  a  nature  justified  by  the  power-of -attor- 
ney, nor  was  it  entered  into  for  or  on  behalf 
and  in  the  name  of  the  plaintiff,  and  was  not, 
therefore,  binding  on  him. 

The  transaction  in  its  nature  was  neither  a 
sale  nor  a  purchase  of  the  shares.  It  was  either 
an  actual  loan,  or  a  transaction  in  the  nature  of 
a  loan,  for  the  purpose  of  raising  money,  a 
device  by  Nicholls  and  Co.  to  obtain  a  tem- 
porary advance  of  money  by  a  so-called  sale 
and  rc-purchase. 
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'  By  Wilson,  J.,  that  the  defendant  took  no 
title  to  the  shares,  because — (i)  a  power  to 
sell,  is  only  a  power  to  sell  in  the  ordinary 
course  of  business,  i.e,t  for  a  money-price ;  (2) 
assuming  that  NichoUs  and  Co.  might  pro- 
perly sell  the  plaintiffs  shares  in  satisfaction  of 
a  contract  by  them  for  sale  of  scares  with  the 
defendant,  it  was  the  duty  of  the  defendant, 
when  he  found  that  the  shares  sold  to  him  were 
the  plaintiff's  shares,  and  were  transferred  only 
under  a  power  of  attorney  executed  by  him,  to 
see  that  he  paid  the  price  to  the  plaintiff  or  his 
attorney.  Jumma  Dass  v.  Eckford...!.  L. 
Bep.  9  Cal.  1, 1882.     Garth,  CJ.,  and  Wilson, 

J. 
8. Option  of  Holder  to  Act  onJ\  A  per- 
son holding  a  power  of  attorney,  even  if  autho- 
rized by  the  power  to  appear  and  defend  suits  for 
his  principal,  is  at  liberty  to  refuse  to  accept 
service  of  summons  and  appear  in  a  suit  brought 
against  his  principal,  but  may  act  on  the  power 
or  not  as  he  may  think  proper. 

In  the  Matter  of  the  Petition  of  Luchmee 

Chund  ..I.  L.  Bep.  8  Cal.  817, 1882.   Garth, 

C.J.,  and  Foniifex,  J. 

S.  C.  under  Indian  Companies'  Act  Z. 
ofisee,  §34. 1. 

4. Construction — Principal  and  Agent 

— General  Mahager  of  Estate ,  Power  of  to  Bor- 
row,'] Under  a  power  of  attorney  executed  by 
20  proprietors  of  a  joint  estate,  empowering 
their  general  manager  to  raise  loans  for  the 
purposes  of  the  estate  on  bonds  and  to  sigpi  his 
name  on  their  behalf,  and  to  pledge  the  whole 
or  any  pait  of  the  estate  by  such  bonds,  the 
attorney  executed  a  bond  on  behalf  of  3  of  the 
proprietors  only : — 

Held,  that  under  the  power  of  attorney,  the 
manager  was  not  authorized  to  execute  a  bond 
on  behalf  of  any  one  or  more  of  the  proprietors 
making  him  or  them  responsible  for  the  whole 
of  the  money  borrowed  to  the  exclusion  of  the 
rest. 

Held,  also,  in  a  suit  on  a  bond  so  executed,  that 
in  the  absence  of  very  clear  proof  that  the  mana- 
ger had  some  general  authority  apart  from  that 
which  he  obtained  from  the{)Ower,  his  authority 
must  be  considered  as  strictly  confined  to  the 
terms  of  that  instrument.  Budh  Singh  Dud- 
HURiA  V.  Denendra  Nath  Sancul...11  Cal. 
Bep .  3kd,  1882.     Garth,  C.J.,  and  Bose,  J. 


PC  WEB  OF  ATTOBNEY-ro«/^. 

6.  — —  Construction — Bond  to  Secure  Bar* 
red  Debt ^ Act  IX.  of  1872,  S  2$.']  A  power  in  a 
mooktarnama  empowering  the  mookhtar  to 
execute  bonds  in  lieu  of  former  debts,  does  not, 
primal  facie,  authorize  the  mookhtar  to  execute 
a  bond  to  secure  a  debt  already  barred  by  limi- 
tation. But  where  a  suit  is  brought  on  a  bond 
executed  by  the  mookhtar  under  such  a  power 
to  secure  a  former  debt,  the  onus  of  proving  the 
former  debt  was  barred  by  limitation  is  on  the 
person  alleging  it.  Hublal  Sukul  r.  Ramgott 
Dey  Roy. .11  Cal.  Bep.  531,  1882.     Wilson 

and  Field,  JJ. 

FOWEB  OF  DIRECTOBS  TO  BOBBOW 
AND  MOBTGAGE. 

See  Company.  ^. 

Medla     Tea     Co.,    Kernol    v. 

Walton...!.  "L,  Bep.  9 Cal. 

14. 

FOWEB  OF  DIBECTOBS  AND  SECRE- 
TABY  TO  BOBBOW  AND 
MOBTGAGE. 

See  Company.  1. 

PUrmanandas  t».  C0RMACK...I.  L. 
Bep.  6  Bom.  32Q. 

FOWEB    OF    HIGH    COTJBT    TO   SET 
ASIDE  CONVICTION  IN  TBIAI4 
IMFBOFEBLY  OBIGINATED. 
See  Frocedure— Criminal.  28. 

NoBiN    Chi;ndra...I.    L.    Bep* 
8  Cal.  560. 

FOWEB  TO  NEGOTIATE  GOVEBN- 
MENT  NOTES. 

See  Fawer  of  Attorney.  1. 

Watson    v.    Jonmenjoy...I.     In 
Bep.  8  Cal.  934. 

FOWEB  OF  FABTNEB  TO  BOBBOW 
AND  MOBTGAGE. 

See  Fartnership.  1. 

Harrison  v.  Delhi  and  London 

Bank L  L.  Bep.  4  All. 

487. 

FOWEB  TO  FUBCHASE,  SELL,  EN- 
DOBSE         AND  TBANSFEB 

6HABES. 

See  Fower  of  Attorney.  2. 

JuidMA  V.  Eckford. ..I.  L.  Bep. 
9  Cal.  1. 
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—  Adding  Parties — Rule  to  Show  Cause. 

See  Practice— CiviL  19. 

^■^ —  Agreement  to  Compromise  Suit,  Mode  of 
Enforcing. 

See  Civil  Procedure  Code,  Act  ZI V. 
ofl882/'§875. 1. 

RUTTONSEY  V.    POORIBAI I.  L. 

Bep.  7  Bom.  804. 

• Amending  Decree  by  Striking  Out  Unne- 
cessary Declaration. 
See  Practice— Civil.  1. 

% Amendment  of  Plaint. 

See  Amendment  of  Plaint. 

-—  Amendment  of  Plaint — Change  of  Form  of 
Suit. 
See  Amendment  of  Plaint.  8. 
See  Landlord  and  Tenant.  36« 
See  Mortgage.  84. 
See  Practice— Civil.  5. 10. 
See  Procedure— Civil.  16. 16.  lOa. 

-^-^  Amendment  of  Plaint — Suit  by  Contractors 
with  Company  to  Restrain  Breach  of 
Contract — Amendment  by  making  Plain- 
tiffs Sue  as  Shareholders  also. 

See  Amendment  of  Plaint.  1. 

NussERWANji  V.  Gordon. ..I.  L. 
Bep.  6  Bom.  266. 

•—  Amount  Claimed  in  Plaint — More  Cannot 
be  Awarded. 

See  Hindu  Law—Inheritance.  1. 

Samat  v.  Amrat I.  L.  Bep. 

6  Bom.  894. 

^—  Appeal   from   Order    Disallowing  Claim 
under  S  322  B,  Act  X.  of  1877. 
See  Practice— Civil.  8. 

■  Confirmation  of  Possession,  Suit  for — Fail- 

ure  to  Prove   Possession,  but   Proof   of 
Title. 
See  Practice— Civil.  21. 

■  Costs. 

See  Costs. 

— ^  Decree,  Form  and  Contents  of. 
See  Practice— Civil.  10. 

—  Discovery. 

See  Practice— Civil.  9. 


PBACTICE-CIVIL— fofi/^. 

— —  Divorce — Decree     Nisi,     Service    of,    on 
Respondent. 
See  Divorce.  6. 

Hicks  V.  Hicks I.  L.  Bep.  8 

Cal.  756. 

Infant,  Suit  on  Behalf  of,  Form  of  Plaint. 

See  Practice— Civil.  16. 

Infant,  Suit  By  —  Appeal  against  and  by 

Guardian  alone. 
See  Practice— Civil.  15. 

Infant — Suit  By  or  on  Behalf  of — Proce- 

dure. 
See  Mahomedan  Law— Wakf.  4. 
LucHMiPUT  V.  Amir... I.  L.  Bep. 
9  Cal.  176. 
See  Procedure— Civil.  8.  9.  10. 

PUVIKUTH    V.    KAIRHIRAPOKfL...L 

L.  Bep.  8  Mad.  248. 

PiRTHi  V.   LoBHAN...!.  L.  Bep. 

4  All.  L 

Kedar  Nath  v.  Debi  Din  ..I.  L. 

Bep.  4  All.  165. 

—  Inspection,  Trial  of  Issue  before  Granting. 

See  Practice— Civil.  9. 

Leave  to  Sue  —  Suit  by  one  Creditor  on 

Behalf  of  All. 
See  Practice— Civil.  14. 

Misjoinder  of  Causes  of  Action. 

See  the   Cases  under  Misjoinder    of 

Causes  of  Action. 
See  Practice— Civil,  d.  8. 

Objection  Not  Raised  in  Courts  Below. 

See  the  Index  Heading  Objection  not 
Baised  in  the  Court  Below. 
See  Practice— Civil.  4.  5«  6.  6a. 

—  Parties   to  Suit  by   Co-Sharer  of  Rent  of 

Talook. 

See  Practice— Civil.  24. 

—  Point  Not  Taken  in  Courts  Below. 

See  Practice— Civil.  4.  5.  6.  6a. 
And  see  the  Index  Heading  Objection 
not  Baised  in  the  Court  Below. 

—  Production    of    Documents,     Neglect    to 

Obey  Order  for— Striking  out  Defence. 
See  Practice— CiviL  33. 
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—  Return  of   Plaint  in    Appeal  for   Amend- 

ment. 
5?^  Misjoinder   of  Causes  of  Ac- 
tion. 3. 

LiNGAMMAL    V,    ChINNA    VeNKAT- 

AMMAL...I.  L.  Bep.  6  Mad. 
289. 

—  Return  of  Plaint  or  Appeal  Presented  to 

Wrong  Court. 
See  Practice— Civil.  22. 

»— —  Right  to  Begin. 

5^^  Onus  Probandi.  6. 

Makund  V,  BAHORI...I.  L.  Bep. 
3  AIL  824. 

■  ■        Second  Appeal,  Documents  to  be  Filed  on. 

See  Practice — Civil.  7. 

^— —  Security  for  Costs. 

See  Security  for  Costs. 

—  Service  of  Summons — Foreclosure  Suit — 

Service  on  Agent. 
See  Practice— Civil.  18. 

—  Subpoena  to  Witnesses,  Refusal  to  Issue. 

See  Pracitice— CiviL  11. 

■  Transposition  of  Parties. 

See  Practice— Civil.  13. 

—  Unnecessary  Declaration  in  Decree,  Strik- 

ing out — Costs. 
5^  Practice— Civil.  1. 

—  Valuation  of  Suit,  Issue  when  to  be  De- 

cided. 
See  Practice— Civil.  10. 

■  Verification  of  Plaint. 

See  Practice— Civil.  12. 

•—  Withdrawal  of  Appeal — Leave  to  Appeal 
to    Respondent    who    has    Filed    Cross 
Appeal. 
See  Practice— Civil.  20. 

—  Withdrawal  of   Second  Appeal  to  Apply 

for  Review. 
See  Practice— Civil.  17. 

1.  —  Unnecessary  Declaration  in  Decree — 
Amendment  —  Costs  —  Sale  in  Execution  of  De- 
crees obtained  by  same  Mortgagee  —  Purchase  by 
Mortgagee  at  Second  Sale,"]  The  defendants 
were  a  family  consisting  of  the  father,  the  wife 
and  the  son.    Two  bonds  were  granted  by  the 
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owner  of  a  certain  estate  to  the  father  and  the 
wife,  respectively,  mortgaging  the  estate.  The 
bond  in  the  name  of  the  wife  was  prior  in  date. 
These  bonds  were  put  in  suit,  the  first  suit  being 
on  the  bond  in  the  name  of  the  wife.  Decrees 
in  both  suits  were  passed  on  the  same  day. 

A  mortgagee  holding  two  mortgage  bonds  on 
the  same  estate,  obtained  decrees  thereon  on 
the  same  day,  and  in  execution  of  the  decree  on 
the  second  mortgage  the  plaintiff  became  the 
purchaser.  The  mortgagee  subsequently  him- 
self became  the  purchaser  benamee  in  the  name 
of  his  son  of  the  same  estate  at  a  sale  in  execu- 
tion of  the  decree  obtained  on  the  first  mort- 
gage held  subsequently  to  the  date  of  the  sale  at 
which  the  plaintiff  had  purchased : — 

Held,  in  a  suit  by  the  plaintiff  against  the 
mortgagee  and  his  son,  that  the  plaintiff  was 
entitled  to  set  aside  this  second  sale  and  to 
redeem,  but  that,  the  mortgagor  not  being 
a  party,  the  Court  was  wrong  in  introducing  into 
the  decree  a  declaration  that  the  plaintiff  was 
entitled  as  "second  mortgagee"  and  had  not 
acquired  the  equity  of  redemption  belonging  to 
th6  mortgagor. 

Such  a  declaration  should  in  appeal  be  struck 

out  as  embarrassing    to  the   plaintiff's  title,  at 

the  expense   of   the    respondent  who  resisted. 

Chooramun  Singh  v.  Shaik  Mahomed  Ali... 

L.  B.  0  I.  A.  21, 1882  ;  11  Cal.  Bep.  1. 

2. Misjoinder  of  Causes  of  Action — 

Act  X.  of  1877,  S  44.  R^^le  (d).]  The  plaintiffs, 
the  widow  and  daughter  of  ^.,  sued  the  execu- 
tors of  the  will  of  i4.'s  father,  B.,  for  administra- 
tion and  account.  There  were  four  distinct 
subjects  of  claim  in  the  plaint,  v/z.,  (i)  the  estate 
of  A.'s  great-grandfather;  (2)  the  estate  of  A.^s 
grandfather;  (3)  the  jewels  and  ornaments 
which  formed  the  stridhan  of  A.^s  mother,  and 
which  were  in  A.^s  possession  at  the  time  of  his 
death ;  and  (4)  a  sum  of  Rs.  1,90,000  which  it 
was  alleged  B.  had  settled  on  ^4.  at  the  time  of 
his  marriage.  The  first  plaintiff  subsequently 
amended  the  plaint  and  claimed  the  jewels  and 
ornaments,  the  subject-matter  of  the  third  claim, 
as  her  own  property,  alleging  that  they  had  been 
presented  to  her  on  the  occasion  of  her  marriage. 
The  plaint  prayed — (i)  for  a  declaration  that  a 
certain  portion  of  the  estate  in  the  hands  of  the 
executors  of  B.  had  been  ancestral  property  in 
^.'s  hands ;  (2)  for  an  account  and  administra- 
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tion  ;  and  (3)  that   the  jewels  and   ornaments 
might  be  delivered  up  :  — 

Held^  that  having  regard  to  Rule  b,  5  44  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  there 
was  a  misjoinder  of  causes  of  action.  Part  of 
the  claim  in  the  plaint  was  to  a  portion  of  ^.'s 
estate,  and  was  founded  on  the  plaintiflFs'  alleged 
right  as  heirs  of  A.  The  other  portion  of  the 
claim  viz.y  that  relating  to  the  ornaments,  had 
no  reference  to  A.'s  estate,  and  was  personal 
to  the  first  plaintiff  herself.  Ashabai  v,  FIaji 
Tyeb  Haji  Rahimtulla...I.  L.  Hep.  6  Bom. 
390,  1882.     Sargent,]. 

3. Misjoinder   of  Causes  of  Action — 

Act  X.  of  1877,  5  /^— Suit  for  Several  Parcels  of 
Land  Entered  on  at  Different  Times.']  Section 
44  of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
prohibits,  not  the  joinder  of  several  causes  of 
action  entitling  a  plaintiff  to  the  recovery  of 
immovable  property,  but  a  joinder  with  such 
causes  of  action  of  causes  of  action  of  a  different 
character  except  as  excepted  in  the  section.  The 
section,  therefore,  does  not  prohibit  a  plaint  for 
the  recovery  of  several  parcels  of  land  therein 
alleged  to  have  been  entered  on  by  the  defend- 
ant at  different  times.  Chidambara  Pillai  v. 
Ramasami  Pillai. ..I.  L.  Bep.  5  Mad.  161, 
1882.     Turner,  C.J.,  and  M.  Ayyar,  J- 

4. Objection  not  Raised  in  Court  Be- 
low.] It  is  too  late  to  object,  for  the  first  time 
in  second  appeal,  that  a  witness  for  whose  evi- 
dence no  application  was  made  in  the  Courts 
below,  ought  to  have  been   examined  by  those 

Courts.      SOMASEKHARA      RaJA     V.     SUBHADRA- 

MAJI...I.  L.  Bep.  6  Bom.  524,  1882.     West- 

ropp,  C.J.,  and  N.  Haridas,  J. 

S.  C.  under  Hindu  Law— Adoption. 4. 

6. Objection  not  Raised  in  Court  Be- 
low— Change  of  Form  of  Suit — Raiyatawar  Patta, 
Effect  of]  A  plaintiff  who  has  sued  to  have 
the  defendants'  patta  cancelled  on  the  ground  of 
its  having  been  obtained  by  fraud,  and  to  re- 
strain the  defendants  from  felling  trees  and  for 
a  declaration  that  the  shola  lands  included  in 
the  patta  were  Government  property,  and  who 
has  failed  to  make  out  his  case,  cannot,  in  ap- 
peal, for  the  first  time,  contend  that  a  raiyatawar 
patta*  enures  on\y  ioT  a  year,  and  thai  the  de- 
fendants were  therefore  only  tenants  for  a  year. 
The  correctness  of  the  decision  of  the  majo- 
rity of  the   Full  Bench  in  Fakir  Muhammad  v. 


PBACTICE— CIVIL-r^n/rf. 

Tirumaiachariar  (I.  L.  R.  I  Mad.  205)  that  a 
raiyatawar  patta  enures  only  for  a  year,  doubted. 
The  Secretary  of  State  for  India  in  Coun- 
cil V.  NUNJA...I.  L.  Kep.  5  Mad.  163, 1892. 
Turner,  C.J.,  and  M.  Ayyar,  J. 

6. Objection  not  Raised  in  Courts  Below 

—Res  Judicata.]     In  Vavthenatha  Sastrial  «. 
Sami  Pardither  (I.  L.  R.  3  Mad.  116),  the  Court 
refused   to   allow  an  objection,  which  had    not 
been  taken  in  the  Court  below  or  in  the  memo- 
randum of  appeal  to  the  High  Court,  that  the 
matter  was  res  judicata,  to  be  taken  at  the  hear- 
ing of  the  appeal.  Kernan  and  M.  Ayyar,  JJ. 
S.  C.  under  Landlord  and  Tenant.  11. 
See  contra  Muhammad  Ismailv.  Chat- 
tar  Singh  ..I.  L.  Rep.  4  AIL 
68,  under  Res  Judicata.  21. 

6a. Objection   not    Raised    in    Courts 

Below — Jurisdiction.]  In  Sri  Maniyam  Maha- 
lakshmama  Garu  v.  Sri  Maniyam  Venkata- 
ratnamma  Guru  (I.  L.  R.6  Mad.  1388),  the  High. 
Court  {M.  Ayyar  and  Tarrant,  J  J.)  refused  to 
allow  the  point  of  jurisdiction  to  be  taken  for 
the  first  time  iti  appeal,  inasmuch  as  if  it  had 
been  taken  in  the  Court  of  first  instance,  the 
plaintiff  might  have  been  able  to  prove  that  the 
Court  had  jurisdiction  by  reason  of  the  defend- 
ant's temporary  residence  within  its  jurisdiction 
when  the  suit  was  instituted. 

S.  C.  under  Hindu  Law  —  Mainte-' 
nance  of  Widow.  3. 
6b. Objection  not  Taken  in  Courts  Be- 
low ^Sale  by  Hindu  Vendor  out  of  Possession.] 
In  Dalsukhram  Mahasukhram  v,  Lallubha 
Motichand  (I.  L.  R.  7  Bom.  282,  1883)  the  High 
Court  (Kemball  smd  Pinhey,  jj.)  refused  to  allow 
an  objection  to  be  taken  for  the  first  time  on 
second  appeal,  to  the  validity  of  a  sale  by  a 
Hindu,  on  the  ground  that  the  vendor  was  outoi 
possession  at  the  time  of  the  sale. 

S.  C.  under    Hindu    Law  —  Mainte- 
nance of  Widow.  6. 

7. ActX.  0/1877,  H  541.  SS7- Appeal- 
Second  Appeal,  Documents  to  be  fled  on,]  The 
provisions  of  4  541  of  the  Civil  Procedure  Code, 
Act  X  of  1877,  extended  to  second  appeals  by 
^  587,  do  not  require  that  any  other  documents 
should  be  presented  with  the  appeal  than  a  copy 
of  the  decree  against  which  the  appeai  is  pre- 
ferred, and  the  judgment  on  which  it  is  founded. 
Pirathi  Sing  v.  Vencataramanayyan  ..L  L. 
Rep.  4  Mad.  419, 1882.    P.B, 
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8.  Act  X.  of  1877,   S    322   B— Appeal 

from  Order  Disallowing  Claimj  Nature  of]  An 
appeal  from  the  decision  by  which  a  disputed 
claim  is  settled  under  ^  322  B.  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  ^^  cognizable 
as  a  miscellaneous  appeal,  i.e.,  not  an  appeal 
from  a  decree  passed  in  a  regular  suit.  Sriniva- 
SA  Ayyangar  v.  Peria  Tambi  Nayakar  ..I.  L. 
Bep.  4  Mad.   430,  1882.     Turner,  C.J.,  and 

Kinder sley,]. 

9. Act  X,  of  1877,  S    1 3S— discovery — 

Inspection — Trial  of  Issue  before  Inspection 
Granted.]  The  intention  of  $  135  of  the  Civil 
Procedure  Code,  Act  X  of  1877,  is  to  give  the 
Court  the  power  of  raising  and  determining  an 
issue  for  the  exclusive  purpose  of  deciding  the 
right  to  discovery  of  evidence  which  is  to  be 
used  at  the  trial,  and  therefore  (from  the  very 
nature  of  the  case)  before  the  hearing  of  the 
cause,  if  the  application  for  discovery  be  made, 
as  it  generally  is,  before  the  trial,  or  if  made  at 
the  hearing  (the  possibility  of  which  is  contem- 
plated by  $§  129,  130,  131),  then  before  the 
issues  are  tried  for  which  it  is  required. 

In  the  High  Court  it  should  be  made  a  rule 
of  practice  that  when  an  order  is  made,  under 
i  I35i  by  the  judge  in  chambers,  the  suit  should 
be  set  down  for  the  trial  of  the  particular  issue 
as  well  as  of  the  cause  itself  when  it  comes 
to  hearing   before  the    same    judge.     Ahmed- 

BHOY  HUBIBHOY    V.    VULLEEBHOY  CaSSUMBHOY. 

I.  L.   Bep.    6   Bom.    572,    1882.     Sargent, 
C.J.,  and  Latham,  J. 

10. Valuation  of  Suit,   Issue  when  to 

ke  Decided— ^Decree,  Form  and  Contents  of-^ 
Change  of  Form  of  Suit  —  Variance — Decree  on 
Grounds  not  Alleged  in  Plaint.]  The  question 
whether  a  suit  has  been  properly  valued  is  not 
an  issue  which  ought  to  be  for  the  trial  of  the 
case.  It  is  a  preliminary  question  that  ought 
to  be  disposed  of  before  the  case  can  or  ought 
to  go  to  trial. 

Decrees  ought  to  be  drawn  up  in  accordance 
with  the  requirements  of  the  Civil  Procedure 
Code,  so  as  to  make  them  self-contained  and  ca- 
pable of  execution  without  reference  to  any  other 
documents.  The  fulfilment  of  this  duty  is  in- 
cumbent on  every  Court  of  Justice,  and  any 
Judicial  Officer  who  neglects  it  fails  in  the  dis- 
charge of  an  important  public  function. 

A  Civil  Court  has  no  right  to  make  a  case 
for  a  plaintiff  which  he  does  not  make  for  him- 
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self,  and  a  decree  based  on  a  title  not    stated 
I  in  the    plaint,  and  as   to  which    no  issue    was 
I  framed    for  trial,  cannot  be   sustained.     Cases 
I  must  be  tried  and  determined  secundum  allegata 
,  et  probata,  SLtid  it  is  contrary  to  this  principle, 
and  may  be  fraught  with    injustice,  to   decide  a 
I  cause  upon  a   point    not    raised   in  the  plead- 
ings, nor  embodied  in  an  issue,  and  to  which,  in 
consequence,  theattentionof  the  parties  was  not 
directed   at  the  trial   so  as    to  enable  them  to 
produce  all  the  evidence  relevant  thereto  which 
was  available  to  them.    Joytara     Dassee    v. 
Mahomed  MoBAkucK...!.  L.  Bep.  8  Cal.  976, 
1882  ;  11   Cal.   Bep.   899.     McDonnell  and 

Field,  JJ. 
S.  C  under  Evidence.  10. 

11.  Subpoenas  to   Witnesses,  Refusal  to 

Issue.]  The  mere  circumstance  that  a  plaintiff 
has  originally  undertaken  to  bring  up  his  wit- 
nesses himself,  is  no  reason  for  depriving  him  of 
his  right  to  have  subpoenas  issued,  if  he  finds 
himself  unable  to  do  so  or  to  detain  them  till 
they  can  be  examined,  though  it  may  possibly 
be,  under  certain  circumstances,  a  reason  for 
not  waiting  for  them,  if  the  plaintiff's  case  has 
been  in  other  respects  finished  before  they 
could  appear.     Pandurang  Anpai  ©.  Keshavji 

Jadhavji I.  L.  Bep.  6   Bom.  742,  1882. 

Sargent,  C.J  ,  and  Kemball,  J, 

12. Verification  of  Plaint  —  FraudJ] 

In  a  case  where  the  plaintiffs  set  up  gross  fraud, 
and  where  the  case  depends  mainly  on  the  per- 
sonal knowledge  of  the  plaintiffs,  it  is  impera- 
tive on  the  plaintiffs,  or  one  of  them,  to  verify 
the  plaint.  Protap  Chunder  Banerjee  v, 
Krishto  Kishore  Shaha...!.  L.  Bep.  8  Cal« 
885, 1882.     Garth,  C.J.,  and  Bose,  J. 

13. Transposition  of  Parties— Act  X. 

0/1877,  \  32 — Partnership  Suit.]  In  a  partner- 
ship suit  the  Court  has  power,  under  $  32  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  to  trans- 
pose the  parties  thereto  where  it  is  shown  to  be 
necessary  or  desirable  in  order  that  their  pe- 
cuniary relations  of  debtor  and  creditor  may 
be  ascertained. 

Where,  therefore,  the  plaintiff  in  a  partnership 
suit  to  which  there  were  21  defendants,  applied 
for  leave  to  withdraw,  or  that  the  suit  might  be 
dismissed,  and  10  of  the  defendants  supported 
his  application,  but  2  of  the  defendants  objected 
and  applied,  under  §  32  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  to  be  made  plaintiffs,  and 
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that  the  plaintiff  might  be  made  a  defendant,  the 

Court  granted  their  application.     Edulji   Mun- 

CHERji  Wacha^t.  Vullebhoy  Khanbhoy...!.  L. 

Rep.  7  Bom.  167, 1883.     Wesi,  J. 

14. Leave  to  Sue—Suit  by  One  Creditor 

on  Behalf  of  all— Act  X.  of  1877,  §  30.]  A  suit 
by  one  or  more  creditors  on  behalf  of  themselves 
and  other  creditors  cannot  be  entertained  without 
the  leave  of  the  Court  having  been  obtained  for 
its  institution.  Such  leave  cannot  be  granted 
at  the  hearing.  The  Oriental  Bank  Corpo- 
ration t».  GoBiND  Lall  Seal I.  L.  Rep.  9 

Cal.  604, 1883.     Norris,], 

15. Infant,  Suit  by  —  Parties  —  Appeal 

against  Guardian  Alone — Appeal  by  Guardian,] 
A  suit  was  brought  by  a  minor,  represented  by 
her  guardian,  and  a  decree  was  passed  in  her 
favour. 

The  defendant  appealed,  making  thegfuardian 
alone  a  respondent,  and  obtained  a  modification 
of  the  decree  of  the  Court  of  first  instance. 
The  guardian  then  appealed,  and  the  defendant 
objected  that  the  guardian,  not  being  the  plain- 
tiff in  the  suit,  had  no  locus  standi,  but  the 
High  Court  refused  to  allow  the  objection,  the 
defendant  himself  having  been  responsible  for 
the  error  in  making  the  guardian  alone  party 
to  the  first  Appeal,  and  set  aside  the  judgment  of 
the  lower  Appellate  Court  and  restored  that  of 
the  Court  of  first  instance.  Bhobotarini  Debi 
tr.  Sree  Ram  Paul... I.  L.  Rep.  9  Cal.  629, 
1883.     Maclean  and  OKinealy,  Jj. 

16. Minor ^  Suit  on  Behalf  of-^Form 

of  Plaint— Act  X.  of  1877,  S\  440, 444-]  Where 
a  plaint  was  filed  on  behalf  of  certain  minors  by 
their  mother,  but  not  in  accordance  with  the 
provisions  of  5  440  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  and  an  appeal  preferred  in  the 
same  erroneous  form  : — 

Held,  that  the  proceedings  were  bad  in  law 
and  must  be  set  aside,  and  the  pleaders  who  filed 
the  plaint  and  appeal  were  called  upon  under 
^  \W  to  show  cause  why  they  should  not  be 
ordered  to  pay  the  costs  of  the  suit  and  appeal. 
Shonai  Pava  v.  Monoram  Mundul..,11  Cal. 

Rep.   16,  1882.     Tottenham  and  Field,  JJ. 

17. Withdrawal  of  Second  Appeal  in 

Order  to  Apply  for  Review  —  Act  X.  of  1877, 
f  623.]  Having  regard  to  the  decisions  in  Nana- 
thai  v.  Nathabhai  (9  Bom.  H.  C.  Rep.  89)  and 
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Narayan  v.  Damidbhai  (9  Bom.  H.  C  Rep.  23^ 
and  the  uniformity  of  the  practice  which  has 
since  prevailed,  and  the  practical  similarity  on 
this  question  of  $$  623  of  Act  X.  of  1877  and 
S  376  of  Act  VIII.  of  1859;  the  High  Court 
allowed  a  second  appeal  to  be  withdrawn  after  it 
had  been  argued,  but  before  it  was  decided,  io 
order  that  the  appellant  might  apply  to  the  lower 
Court  for  a  review  on  the  ground  of  the  discovery 
of  fresh  evidence,  the  appellant  being  ordered  to 
pay  the  costs  of  the  appeal.  Pandu  bin 
Nathaji  V,  Devji  bin  Nathaji...!.  L.  Rep.  7 
Bom.    287,     1883.      Sargent,    C.J.,  and    M. 

MelviU,  J. 

18.  Service  of  Summons  —  Foreclosure 

Suit—Service  on  Agent— Act  XIV.  0/1882,  ^  16, 
77.]  In  a  suit  for  foreclosure  or  sale  of 
immovable  property,  it  appeared  tjjat  the  mort- 
gagor had  conveyed  the  mortgaged  premises 
to  trustees: — 

Held,  that  the  service  of  the  summons  to 
one  of  the  trustees  on  his  duly  constituted  agent, 
who  was  at  the  time  in  charge  of  the  premises, 
was  sufficient,  the  trustee  being  unable  to  be 
found,  and  the  suit  being  one  to  obtain  "  relief 
respecting  immovable  property "  within  the 
meaning  of  $  16  of  Act  XIV.  of  1882.  Mi- 
chael V.  Ameena   B1B1...I.  L.  Rep.  9  CaL 

733. 

19. Rule  to  Show  Cause  why  a  Person 

should  not  be  made  Party — Affidavits — Act  XIV. 
of  1882,  $  32,]  During  the  hearing  of  a  suit 
for  the  recovery  of  immovable  property,  it 
appeared  from  the  evidence,  that  the  plaintiff 
had  mortgaged  his  right,  title,  and  interest  to  a 
third  person  who  was  practically  carrying  on  the 
suit.  On  the  application  of  the  defendant  that 
the  mortgagee  (who  had  not  been  present  in 
Court  during  the  hearing)  should  be  made  a 
party  to  the  suit  under  $  32  of  the  Civil  Proce- 
dure Code,  the  Court  directed  a  rule  to  issue 
calling  on  the  mortgagee  to  show  cause  why 
he  should  not  be  made  a  party  or  g^ve  security 
for  the  costs.  The  rule  was  not  applied  for  on 
petition  or  affidavits,  and  stated  no  grounds  on 
its  face.  On  objection  by  the  mortgagee  at 
the  hearing  of  the  rule,  by  which  time  the  suit 
had  been  dismissed  with  costs : — 

Held,  that  the  grounds  should  have  been 
stated  on  affidavit,  or  have  appeared  on  the  face 
of  the  rule,  which  was  discharged  with  costs  as 
being  informal,  leave  being  reserved  to  apply, 
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on  affidavit,  for  a  fresh  rule,  the  Court  directing 
the  decree  not  to  be  drawn  up  until  the  rule 
was  disposed  of.  Ramnarain  Kallia  v* 
MoNEE  B1BEB...I.  L.  Bep.  9  Cal.  736, 1883. 

Norris,  J. 

•20. Withdrawal  0/ Appeal  by  Appellant 

— Leave  to  Appeal  to  Respondent ^  who  has '  Filed 
Cross  GbjectionJ]  When  an  appellant  withdraws 
his  appeal  no  leave  to  appeal  should  be  given 
to  a  respondent  whose  time  for  appealing  has 
expired,  but  who  has  filed  cross  objections,  un- 
less the  Court  is  thoroughly  satisfied,  on  affida- 
vit, that  he  was  ready  to  appeal,  and  would 
have  appealed  within  the  proper  time  if  the 
other  side  had  not  done  so.     GouR  Hari  San- 

YAL  V.  Prem  Nath  Sanyal I.  Jd,  Bep.  9 

Cal.   73d,  1883  ;  12  Cal.  Rep.  395.    Garth, 
C.J.,  and  Macpherson,  J. 

21.  —^Confirmation  of  Possession^  Suit  for 
— Failure  to  Prove  Possession  but  Proof  of  Title.'] 
Where  it  appeared  on  the  face  of  the  plaint  in  a 
suit  for  confirmation  of  possession,  that  it  was 
in  substance  a  suit  for  possession,  and  the  plain- 
tiff proved  his  title,  but  not  his  possession, 
it  was  held  that  the  suit  should  not  have  been 
dismissed,  but  a  decree  for  possession  made  in 
his    favour.    Amir     Hossain    v.     Imambandi 

Begum U  Cal.  Bep.  443,  1882.    Mitter 

and  NorriSf  JJ. 
S.  C.  under  Limitation.  84c. 

Champu  Dai  v.  Una  DAi...llCaL 

Bep.  401, 1882.     Tottenham 

and  Bose,  Jj. 

22. Return  of  Plaint  or  Memorandum 

of  Appeal  Presented  to  Wrong  Court  ^  The 
Civil  Procedure  Code  does  not  allow  of  a  plaint 
or  memorandum  of  appeal  being  returned  to  the 
plaintiff  or  appellant  after  a  case  has  been 
heard  on  its  merits  and  just  as  the  plaintiff  or 
appellant  discovers  that  the  Court  is  about  to 
pronounce  an  adverse  decision. 

There  is  no  provision  in  that  Code  for  the 
return  of  a  plaint  to  a  plaintiff  after  it  has  been 
admitted,  and  the  Court-fee  stamps  thereon  can- 
celled. 

Even  if  the  Code  allowed  the  High  Court  to 
return  a  plaint  after  the  Court-fee  stamps  have 
been  cancelled,  the  plaint  could  not  be  legally 
presented  again  in  any  Court  without  new 
stamps  being  affixed  to  it.  The  Executive  Go- 
vernment alone  has  power  to  remit  Court-fees, 
and  no  Court  or  Judge  has  legal  authority  to 
«2 
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admit  a  plaint  which  bears  only  cancelled  stamps, 
or  to  direct  a  subordinate  Court  to  accept  such 
a  document.  Jagjivan  Javhbrdas  Seth  v. 
Magdum  Ali  ..I.  L.  Bep.  7 Bom.  487,1888. 
Bayley,  CJ.  (Offg.),  andAwAey,  J- 

23. Act  XIV.  of  1882,  S  \z^— Non- 
Compliance  with  Order  to  Produce  Documents — 
Striking  out  Defence,'^  Where  a  defendant  neg- 
lected to  obey  an  order  for  the  production  of 
certain  books  and  documents  for  the  plaintiffs 
inspection,  the  Court  directed  his  defence  to 
be  struck  out  under  .§  136  of  the  Civil  Proce- 
dure Code,  at  the  same  time  saying  that  he 
might  come  in  and  seek  to  set  aside  the  order 
on  showing  good  grounds.  Khajah  Assen- 
ooLLAH  Joo  V.  Khajah  Abdool  Aziz...I.  L. 
Bep.  9  Cal.  928, 1883.    Pigot,  J. 

24. Parties-^Joinder    of  Plaintiffs— 

Co-Sharer^  Suit  by.']  Two  of  four  persons  jointly 
entitled  to  the  rent  of  a  talook  purchased  the 
talook.  The  plaintiff,  one  of  the  co-sharers 
entitled  to  receive  the  rent,  then  sued  the  pur- 
chasers for  the  balance  of  rent  after  deducting 
the  shares  to  which  the  purchasers  were  entitled 
as  zemindarsi  and  he  made  the  fourth  co- 
sharer  a  defendant  without  having  asked 
him  to  join  as  a  plaintiff.  The  lower  Appel- 
late Court  dismissed  the  suit  as  improperly 
framed : — 

Heldy  that  it  might  be  that  the  proper  course 
would  have  been  to  have  asked  him  to  join  as 
a  plaintiff,  but  it  was  a  matter  of  perfect  indif- 
ference to  the  substantial  defendants,  whether 
the  co-sharer  was  joined  as  a  plaintiff  or  de- 
fendant, if  the  third  defendant  had  complained 
that  he  had  been  made  a  defendant  without 
being  asked  to  join  as  plaintiff,  there  might 
have  been  ground  of  complaint,  and  the  mistake 
might  have  been  amended  by  amending  the 
plaint;  or  it  might  be  a  ground  for  giving  him 
his  cost,  but  it  was  not  a  ground  for  dismissing 
the  suit.  Tarini  Kant  Lahiri  v.  Nund  Kis- 
HORE  PATRONovis...l2Cal.  Bep.  588,  1882. 
WiUons^nd  Field,]]. 

PBACnCB-CBIMINAL. 

Cross-Examination  of  Witnesses  for  Pro- 
secution, Right  to  Recall  for. 
See  Practice— Criminal.  1. 

Transfer  of  Case — Notice. 

Sec  Transfer  of  Criminal  Case.  1. 
Tea  Cotta...!.  L.  B.  8  Cal.  393. 
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1.  —  Warrant  Case— Right  to  Recall  and 
Cross-Examine  Witnesses  for  Prosecution. 1  In 
the  trial  of  warrant  cases,  the  accused  has  a 
ri^ht,  after  the  charge  has  been  framed,  to  re- 
call and  cross-examine  the  witnesses  for  the 
prosecution  ;  and  he  is  in  time  if  he  claims  the 
right  at  the  close  of  the  examination  of  his  own 
witnesses,  unless  he  has  previously  expressly 
abandoned  it.  Tallori  Venkayya  v.  The 
Queen. ..L  L.  Bep.  4  Mad.  180, 1881.  Tur- 
net,  C.J.,  and  Tarrant,  J 

PRACnOE-PBIVY  COUNCIL. 

Mis-statement    of  Facts    in    Petition  for 

Leave  to  Appeal — Costs. 
See  Practice— Privy  Council.  1. 

1.  •  Mis-statement  in  Petition  for  Leave 

to  Appeal  —  Costs,'\  An  order  in  Council  grant- 
ing leave  to  appeal  is  liable  at  any  time  to  be 
rescinded  with  costs,  if  it  appear  that  the  peti- 
tion on  which  the  order  was  granted  contains 
any  mis-statement,  or  any  concealment  of  facts 
which  ought  to  be  disclosed.  But  as  a  general 
rule,  the  proper  course  is  for  the  respondent  to 
move  as  early  as  possible  to  rescind  the  order. 

Where  a  petition  for  leave  to  appeal  contain- 
ed  mis*statements  of  facts  which  affected  one  of 
the  grounds  relied  upon  by  the  petitioner,  but 
there  was  no  intention  to  mislead,  the  appeal  was 
heard  and  allowed,  but  without  costs.  Ram 
Sabuk  Bose  v.  Monmohini  Dossee  (L.  R.  2  I.  A* 
8i)  approved.  Mussoorib  Bank  v.  Raynor. 
L.  B.  9  L  A.  70,  1882;  L.  B.  7  App. 
Ca.  821 ;  I.  L.  Bep.  4  All.  600. 
S.  C  under  WilL  1. 

2.  —  Concurrent  Judgments^  The 
concurrent  findings  of  fact  of  the  lower  Courts 
in  Madras,  to  the  effect  that  certain  lands  in 
suit  belonged  to  four  devaswams,  or  religious 
endowments,  reversed,  and  the  suit  dismissed; 
the  decision  though  ultimately  one  of  fact, 
turning  on  the  admissibility  or  value  of  many 
subordinate  facts,  and  involving  the  construc- 
tion of  documents  and  other  questions  of  law. 
Venkateswari  Iyan  v.  Shekhari  Varma... 
L.  B.  8 1.  A.  148, 1881 ;  L  L.  Bep.  8  Mad. 

384. 

8.   Concurrent     Judgments,']      The 

Privy  Council  will  not  enter  into  the  question 
of  whether  the  decisions  of  the  Courts  below 
are,  or  are  not,  correct  on  matters  of  fact,  pro- 
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vided  the  two  Courts  below  have  proceeded  upon 
the  evidence,  and  have  come  to  the  same  conclu- 
sion, unless  perhaps  it  can  be  shown  that  those 
Courts  did  not  in  substance  really  and  truly 
proceed  on  the  same  ground.  Jaimungal 
KoERi  9.  MoKHUN  K0ERI...IO  CaL  Bep.  611, 
1882.  P.  C. 

PBEAMBLB  OP  STATUTE. 

Effect  of. 

5^  Constmction  of  Statute.  1. 

Hari   Bhanji    v.  Secretary  of 
State.. .L  L.  Bep.  4  Mad. 
344. 
PBECATOBY  TBUST. 

5^^  Mahomedan  Law— Will.  1. 
Prince  Suleiman  v.  Dorab  All 
L.    B.  8  I.  A.  117  ;  1. 1*. 
Bep.  8  Gal.  1. 
See  Will.  1.  2. 

Mussoorie  Bank  v.  Raynor  ..L. 

B.  9  L  A.    70 ;  L.   B.    7 

App.  Ca.  321. 

Administrator  General  v.   La- 

ZAR...L  L.  Bep.  4    Mad. 

244. 

PRE-EMPTION* 

—  Assignment  to  Stranger  by  Pre-cmpior. 
See  Pre-emption.  7. 

—  Conditional  Decree  —  Time  for  Payment 
Expiring  on  Holiday. 

See  Pre-emption.  8. 

Conditional  Sale — Limitation. 

See  Pre-emption.  9. 

Conditional  Sale,  Mortgage  by. 

See  Limitation.  69.  70. 71. 

Co-sharer  and  Stranger,  Joint  Purchase  by. 

See  Pre-emption.  1.  2. 

Co-sharer  and  Stranger,  Suit  by,  to  En- 
force. 
See  Pre-emption.  8. 

Custom — Hindu  Vendor  and  Purchaser— 

Mahomedan  Law. 
See  Pre-emption.  5.  7.  8. 

—  Joint  Contract  for   Purchase — Suit  against 
one  Purchaser—Added  Party. 
See  Limitation.  72. 

Joint  Purchase  by  Co-sharer  and  Stranger. 

See  Pre-emption.  1.  2. 
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Limitation — Conditional    Sale,    Mortgage 

by. 
See  Pre-emption.  9. 

—  Limitation  to  Suit  to  Enforce  Right  of. 

S?^  Limitation.  67.    68.  69.  70. 
71.  72. 

—  Mahomedan  Law — "  Stranger,"  Who  is. 

See  Mahomedan    Law~Pre-emp. 
tion.  1. 
FiDA  V.  MuzAFFAR...!.  I«.  Bep. 
6  All.  65. 

—  Mortgage  by  Conditional  Sale — Limitation. 

See  Pre-emption.  9. 

by  Otti  Mortgagee. 

See  Malabar  Law.  10. 

Cheria  v.  Vishnu. ..L  L.  Bep. 
6  Mad.  198. 

—  Onus  Probandi  of  Price. 

See  Pre-emption.  10. 

—  Sale  in  Execution  of  Decree — Bid. 

See  Pre-emption.  4. 

Share  of  Undivided  Mahal — Limitation. 

See  Limitation.  67.  68.  69. 

—  Stranger,  Assignment  to  by  Pre-emptor. 

See  Pre-emption.  7. 

—  Stranger  and   Cb-Sharer,  Joint   Purchase 

by. 
See  Pre-emption.  1.  2. 

-^— Stranger  and  Co-Sharer,   Suit  by,  to   En- 
force. 
See  Pre-emption.  8. 

—  Wajib-ul-arz,  Construction  of. 

See  Pre-emption.  6. 

1. Joint  Purchase  by  Co-Sharer  and 

Strangers  —  Specification  of  Shares.']  Where 
under  the  terms  of  the  village  administration- 
paper  the  co-sharers  have  a  right  of  pre-emption 
as  against  persons  not  being  co-sharers  but 
strangers,  a  co-sharer  who  purchases  jointly  with 
strangers  the  interest  of  a  co-sharer,  though  the 
deed  of  sale  should  specify  the  shares  which  the 
purchasers  are  to  take,  cannot,  even  in  respect 
of  the  share  he  would  take  under  the  purchase, 
resist  the  claim  of  a  co-sharer  seeking  to 
enforce  pre-emption  in  respect  of  the  sale. 
Having  associated  strangers  with  him  in  his 
purchase,  he  stands  in  no  better  position  than 
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they  do  as  against  a  pre-emptor,  and  cannot  avail 
himself  of  his  privileges  under  th'f  wajib-ul-art. 

Manna  Singh  v.  Ramadhin  SiWh I.  L. 

Bep.    4    AIL    262^    1881.     Straight     and 

Duihoit,  JJ. 

2.  —  Co-Sharer  Joining  Relative  in 
Claiming  Right."]  A  co-sharer  in  an  estate 
having  a  right  of  pre-emption,  does  not  lose  it 
merely  because  he  associates  with  himself  in  a 
suit  to  enforce  such  right,  members  of  his  family, 
who  are  strangers  quoad  the  estate.  Manna 
Singh  V.  Ramadhin  Singh  (L  L.  R.  4  All.  252) 
distinguished.  Bhurby  Mal  9.  Nawal  Singh. 
L  L.  Bep.  4  All.    269,   1882.    Brodhurst 

and  Tyrrell,  JJ. 

3.  —  Conditional  Decree  —  Computation 
of  Time  fixed  for  Payment  —  Close  Holiday.] 
Where  a  decree  in  a  pre-emption  suit  fixes  a 
certain  time  within  which  the  plaintiff  is  to  pay 
in  the  purchase-money,  in  computing  such  period 
the  date  on  which  the  decree  was  passed  must 
be  excluded,  and  if  the  last  day  of  the  time 
limited  be  a  close  holiday,  it  is  sufficient  if  the 
plaintiff  pays  the  purchase-money  into  Court 
on  the  next  day  when  the  Court  re-opens. 
Dabi  Din  Rai  zf.  Muhammad  Ali...I.  L.  Bep. 
3  AIL  850, 1881.     Sfuart.C.].^  and  Straight, 

I 
4. Act  X,  of  1877,  S  310.]  The  re- 
quirements of  f  310  of  Act  X.  of  1877  are  not 
satisfied  by  the  co-sharer  preferring  his  claim 
to  the  right  of  pre-emption  before  the  property 
is  knocked  down,  and  offering  to  pay  a  sum 
equal  to  that  bid  by  the  highest  bidder.  That 
section  contemplates  a  distinct  bid  by  the  co- 
sharer  in  the  ordinary  manner  of  offering  bids. 
Tej  Singh  v.  Gobind  Singh  (L  L.  R.  2  All. 
850)  followed.  HiRA  V.  Unas  Ali  Khan... 
I.  I*.  Bep.  3  AIL  827,  1881.   ,Straight  and 

Tyrrell,  JJ . 

6. Custom  —  Hindu       Vendor      and 

Purchaser  — Mahomedan  Pre-emptor  —  Talab-i- 
ishtihad.]  In  all  cases  in  which  the  righjt  of  pre- 
emption is  claimed,  the  Courts  in  administering 
equity  will,  by  analogy,  follow  the  Mahomedan 
law  of  pre-emption,  evet*  in  cases  where  the 
right  is  not  clainned  under  that  law,,  but  under 
local  usage  or  custom.  The  rules  of  customary 
pre-emption  depend  on  the  custom*  itself ;  but 
where  such  custom  is  silent  on  any  particular 
point,  the  rule  of  the  Mahomedan  law  of  pre- 
emption on  that  point   must,,  by   analogy,    he 
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taken  to  be  the  rule  of  decision.  Under  the 
Mahomedan  law,  the  right  of  pre-emption  may 
be  enforced  by  a  non-Mahomedan  against  a 
Mahomedan,  and  vice  vers^. 

Where  a  local  custom  of  pre-emption  among 
Hindus  is  proved  to  exist,  it  lies  on  the  defend- 
ants being  Hindu  vendors  and  vendees  who 
assert,  in  a  suit  by  a  Mahomedan  to  enforce  pre- 
emption, that  such  custom  is  not  co-extensive  with 
the  rule  of  Mahomedan  law,  but  restricted  the 
benefit  of  the  custom  to  persons  of  the  same 
creed  or  race  as  the  vendor  and  vendee,  to  make 
out  their  case ;  and  in  the  absence  of  such  proof, 
a  Mahomedan  will  not  be  prevented  from  en- 
forcing his  right  of  pre-emption  based  on  such 
local  custom,  as  against  a  Hindu  vendor  and 
vendee. 

A  Mahomedan  sued  to  enforce  a  right  of  pre- 
emption in  respect  of  a  sale  between  Hindus, 
basing  his  claim  on  local  custom.  The  forma- 
lity of  isktihad,  or  express  invocation  of  wit- 
nesses, required  by  the  Mahomedan  law,  was  not 
one  of  the  incidents  of  the  custom  : — 

Held,  that  the  plaintiff,  being  a  Mahomedan, 
did  not  preclude  him  from  enforcing  the  right  of 
pre-emption,  and  that  the  fact  that  he  had  not 
observed  the  formality  of  isktihad  was  no 
ground  for  refusing  his  claim.  Zamir  Husain 
V.  Daulat  Ram.mI.  L.  Bep.  5  All.  110,1882. 
Brodhurst  and  Mahmood  JJ . 

6. -Wajib-ul-arz,  Co«5/rttrfw«^)/.]    The 

Wajib'Ul-arz  of  a  village,  divided  into  3  thoks, 
and  comprising  also  undivided  lands,  gave  a 
right  of  pre-emption  to  such  brothers  and  nephews 
of  the  vendors  as  were  sharers,  "  and  in  case  of 
their  refusal  to  the  other  owners  of  the  thok." 
Held^  that  an  owner  of  one  of  the  thoks,  who 
was  not  a  sharer,  or  interested  in,  nor  a 
brother  or  nephew  of  the  holder  of  another  thok 
who  had  sold  his  interest,  had  no  right  of  pre- 
emption under  that  clause.  Maya  Ram  v. 
Lachko  (I.  L.  R.  2  All.  631)  affirmed.  Lachho 
V.  Maya  Ram. ..I.  L.  Bep.  6  All.  158,  1882  ; 
L.B.10I.A.1. 

7. Assignment  by  Pre-emptot  to  Stran- 
ger, Effect  of— Mahomedan  Law,  Application  of.'] 
There  being  no  system  of  law  prevalent  in  India, 
other  than  the  Mahomedan  law,  which  provides 
systematic  substantive  rules  in  regard  to  the 
right  of  pre-emption,  the  Court  will  follow  and 
adopt  the   analogies  furnished  by  that  law  in 


PRE-EMPTION— f««/</. 

dealing  with  cases  of  an  equitable  nature  in 
which  theright  of  pre-emption  is  in  controversy, 
though  it  may  not  be  claimed  as  a  rule  of  the 
personal  law  of  Mahomedans,  but  is  sought  to 
be  enforced  on  the  ground  of  local  custom  or 
the  stipulations  of  a  Wajib-tU-arz  irrespective 
of  the  race  or  religion  of  the  parties. 

•In  such  cases,  where  the  custom  of  the  Wi^ib- 
ul-arz  does  not  provide  for  the  particular  point 
that  has  arisen,  the  rule  of  the  Mahomedan  law 
of  pre-emption  on  the  subject  must  be  applied. 

According  to  that  law,  the  very  object  and 
basis  of  the  pre-emptive  right  is  to  prevent  the 
introduction  of  strangers  as  co-sharers  in 
the  property ;  and  the  right  is  enforced  on  the 
hypothesis  that  the  introduction  of  strangers 
causes  inconvenience  to  the  pre-emptive  co- 
sharers.  The  right  is  essentially  based  on  the 
injury  which  such  inconvenience  is  supposed  to 
cause.  From  its  very  origin  and  nature,  the 
right  of  pre-emption  is  not  one  which  is  to  be 
enforced  merely  as  an  instrument  of  capricious 
power  or  vindictiveness.  It  is  a  transient  right 
in  its  very  conception  and  nature,  and  being 
a  personal  privilege  of  the  pre-emptor,  cannot 
be  made  the  subject  of  sale  or  bargain  of  any 
other  kind.  Any  attempt  on  the  part  of  the 
pre-emptor  to  bargain  with  it,  is  taken  to  in- 
dicate conclusively  that,  the  injury  of  which 
he  complains  in  suing  to  enforce  pre-emption 
is  unreal,  and  that  the  claim  is  not  dictated  by 
bon6,fide  motives. 

Where,  therefore,  a  co-sharer  of  a  village, 
who,  according  to  the  terms  of  the  IVaJib-ul-art, 
was  entitled  to  the  right  of  pre-emption  in  res- 
pect of  a  mortgage  of  a  share  in  the  village,  but 
had,  in  anticipation  of  the  enforcement  of  such 
right,  mortgaged  his  share  to  a  stranger,  and 
the  Wajib'ul-arz  contained  no  provision  for  such 
a  state  of  circumstances  : — 

Held,  applying  the  analogy  of  the  Mahome- 
dan law,  that  the  co-sharer  had  forfeited  his 
right  of  pre-emption.  Rajjo  v.  Lalman..  L  L. 
Bef.    6  All.     180,    1882.     Brodhurst    and 

Mahmood^  JJ. 

8.  — - —  Suit  by  Pre-emptor  and  Stranger  to 
Enforce  Right."]  On  the  same  principle  a  co- 
sharer  in  a  village,  entitled  to  pre-emption  under 
the  terms  of  the  Wajib-ul-arz,  forfeits  the  benefit 
of  the  right  by  joining  a  stranger  in  purchasing 
a  share,  and  loses  the  right  of  enforcing  prc- 
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emption  by  joining  in  his  suit  persons  who  are 

as  much    strangers  as   the  vendee.    Bhawani 

Prasad  v-  Dauru  ..I.  L.  Rep.  5  All.  197, 

1882.     Tyrrell  and  Mahmood,  J  J . 

9.  —  Mortgage  by  Conditional  Sale — Li- 
mitation^ Act  XV.  of  1877,  Sched  II.,  Arts.  lO, 
120— Cbws^rttf^ion  o/"  Wajib-ul-arz.]  The  h'mi- 
tation  applicable  to  a  suit  to  enforce  a  right  of 
pre-emption  in  respect  of  a  mortgage  by  condi- 
tional sale  of  a  share  of  an  undivided  mahal,  is 
that  prescribed  by  Art.  120,  Sched.  II.,  Act  XV. 
of  1877.  Nath  Prasad  v.  Ram  Paltan  Ram  (I. 
L.  R.  4  All.  218)  followed. 

The  Wajib-ul-arz  of  a  village  provided  that 
the  right  of  pre-emption  should  accrue  "  not 
only  in  respect  of  absolute  sales,  but  also  in  re- 
gard to  conditional  sales,  mortgages,  and  thika 
leases" : — 

Held,  that  under  the  terms  of  the  Wajib^ul-arz 
the  co-sharers  were  entitled  to  enforce  the  right 
of  pre-emption  in  respect  of  a  mortgage  by  con- 
ditional sale,  either  immediately  on  the  exe- 
cution of  the  mortgage,  or  by  redemption  during 
the  year  of  grace,  after  issue  of  notice  of  fore- 
closure, or  (within  the  period  allowed  by  limita- 
tion) after  the  sale  became  absolute.  The  pre- 
emptor,  in  the  case  of  a  mortgage  by  conditional 
sale  which  has  become  absolute,  is  bound  to  pay 
as  the  price  of  the  property,  the  entire  amount 
due  on  the  mortgage  at  the  time  it  became  ab- 
solute. AsHiK  Au  V.  Mathura  Kandu  ..L 
li.  Bep.  5  AIL  187,   1882.    Brodhurst  and 

Mahmood,  J  J. 

10. Onus  Probandi  of  Price — Recital — 

£vidence.']  In  a  suit  to  enforce  the  right  of  pre- 
emption, where  the  plaintiff  impugns  the  cor- 
rectness of  the  price  stated  in  the  deed  of  sale, 
the  burden  of  proving  a  Prim^  facie  case  rests 
on  the  plaintiff,  but  very  slight  evidence  is  or- 
dinarily sufficient  to  establish  sl  prima  facie  case 
in  favour  of  the  pre-emptor,  and  when  such  case 
is  established  it  rests  on  the  defendants,  vendor 
and  vendee,  to  prove  by  cogent  evidence  that 
the  amount  of  price  actually  paid  was  larger 
than  that  stated  by  the  plaintiff,  who  is  not 
bound  by  the  recital  in  the  deed  of  sale.  Bhag- 
v/Afi  Singh  v.  Mahabir  Singh. ..I.  L.  Bep. 
5  AIL  184, 1882.  Brodhurst  and  Mahmood,  JJ. 

11. Sale  or  Mortgage."]  The  defend- 
ant, the  owner  of  a  share  of  a  village,  in  July 
1870,  executed  a  registered  deed  of  sale  of  his 
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I  share  to  the  plaintiff.  In  November  1870  the 
plaintiff  agreed  to  re-transfer  the  share  to  the 
defendant,  if  at  any  time  within  13  years  he  de- 
sired to  re-purchase  it,  on  payment  of  the  sum 
the  plaintiff  had  paid  for  it,  with  costs : — 

Held,  that  the  transaction  was  one  of  sale 
and  not  of  mortgage  by  conditional  sale,  and 
that  until  the  defendant  availed  himself  of  the 
option  given  him  by  the  agreement  of  November 
1870,  the  full  estate  of  an  owner,  carrying  with 
it  the  right  of  pre-emption  in  respect  of  another 
share  sold  to  the  defendant,  vested  in  the  plain- 
tiff, and  that  it  was  competent  to  him  to  enforce 
that  right  by  suit.  Ram  Saran  Lall  v.  Amirta 
Kuar  (I.  L.  R.  3  All.  369)  distinguished.  Bha- 
jAN  V.  MusHTAK  Ahmad...  I.  L.  Bep.  6  All. 

324.    F.  B. 

12. Sale  by  Co-Sharers  without  Title  as 

to  Part,"]  The  plaintiff  was  entitled  to  a  share 
in  an  eight-annas  share  of  a  village.  His  co- 
sharers  sold  the  eight-annas  share.  Thereupon 
A,  and  B.t  co-sharers  in  the  village,  sued  to 
enforce  their  right  of  pre-emption,  and  obtained 
a  decree.  The  plaintiff  having  obtained  a  decree 
for  the  share  to  which  he  was  entitled  against 
his  co-sharers  in  the  eight-annas  share,  the  pur- 
chasers thereof,  and  A.  and  B.,  now  sued  the  same 
persons  to  enforce  his  right  of  pre-emption  in 
respect  of  the  remainder  of  the  eight-annas  share* 
claiming  to  pay  only  a  proportionate  amount  of 
the  price  paid  for  the  whole. 

Held  that  he  was  entitled  to  a  decree.  Mu- 
hammad Latif  V.  GoBiND  Singh. ..I.  L.  Bep. 
6  AIL  882, 1883.     Straight  and  Brodhurst,  JJ. 

PBE-EMPTION— MAHOMEDAN  LAW. 

Requisites  ior^Talaba  Ishtihad. 

S^Mahomedan  Law  —  Pre-emp- 
tion. 2. 

NURADDIN     V.     ASGAR...12     CaL 

.Bep.  312. 

FBEBOQATIVE  OF  THE  CBOWN. 

See  Limitation.  19. 

Appava  v.  Collector  of  Viza- 

GAPATAM...L     L.   Bep.    4, 

Mad.  166. 
PBE8CBIPTI0N. 

Easement    Acquisition  of,  by  — •  Indepen- 
dently of  Act  XV.  of  1877,  \  26. 
See  Easement.  1.  2.  3.  4. 

PUNJA   KUVARJI   V.   BaI   KuVAR... 

L  L.  Bep.  6  Bom.  20. 
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Charu  V,  D0KOURI...I.  L.  Kep. 

8  Cal.  956. 

Srinivasa     v.     Secretary     of 

STATE...I.  L.  Bep.  5  Mad. 


Sri    Raja    Vericherla   v.    Sri 

Raja    Satracherla...!.    L. 

Bep.  6  Mad.  263. 

Fluctuating  Undefined  Body  of  Persons — 

Fishery. 
5f^  Fishery.  1. 

Lutchueeput  v.  Sadanlo...!.  L. 
Bep.  9  Cal.  698. 

PBESIDENCY   BANKS    ACT   XL    OF 
1876. 

§4. 

1. Registration  of  Guardian  as  Pro- 
prietor 0/ Shares,  Amendment  of  Certificate  under 
Act  XXVII.  ofl26ody  giving  Power' to  Nego- 
iiateJ]  The  mother  and  guardian  of  a  minon 
part  of  whose  property  consisted  of  shares  in 
the  Bank  of  Bengal,  obtained  certificates  under 
Act  XL.  of  1858,  and  Act  XXVII.  of  i860,  and 
obtained  power  under  this  latter  certificate  to 
draw  the  dividends  on  the  shares.  After  the 
passing  of  the  Presidency  Banks  Act,  XI.  of 
1876,  she  applied  to  be  registered  under  $  4  of 
that  Act,  but  the  Bank  refused  to  register  her 
as  proprietor.  She  then  applied  to  have  her 
certificate  under  Act  XXVII.  of  i860  annended, 
so  as  to  give  her  power  to  negotiate  the  shares, 
and  her  application  was  refused :— - 

Held,  that  the  Judge  had  rightly  refused  to 
give  her  authority  to  negotiate  the  shares,  more 
especially  as  no  proposal  was  made  to  give 
security  for  the  corpus  of  the  estate,  which,  if 
the  prayer  had  been  granted,  would  have  come 
to  her  hands  without  any  check  on  the  exercise 
of  her  responsibility. 

The  insertion  of  a  power  of  negotiation  in 
the  certificate  granted  under  Act  XXVII.  of 
i860  would  not  have  had  the  eifect  of  convert- 
ing her  into  a  proprietor  or  shareholder  or  the 
executor  or  administrator  of  a  proprietor  or 
shareholder,  so  as  to  entitle  her  to  obtain  re- 
gistration of  her  name  under  the  provisions  of 
f  4  of  Act  XI.  of  1876. 

In  the  Matter  of  the  Petition  of  Radhabu- 
LUBHS1L...I.  L.   Bep.  8  Cal.  300.  1882; 

11  Cal.  Bep.  274.    McDonneU  and  Field,  Jj. 


PBESIDENCY    MAQISTBATE,    COM- 
MITTAL BY. 

—  Application  to  Quash. 

Set  Procedure— Criminal.  82. 

Charoo  Chunder...L  L.  Bep.  9 
Cal.  897. 

PRESIDENCY    MAOISTBATES*   ACT 
IV.  OF  1877. 

§  170. 

1.  "Person  affected  by  an  Order''— 

Copies  of  Deposition^Act  /.  of  1 877,  ^  7,  4$— 
24  and  25  Vic,  C.  104,  f  15.]  All  prosecutors 
whose  charges  are  dismissed  by  a  Presidency 
Magistrate  are  persons  affected  by  the  order  of 
discharge,  and  are,  therefore,  entitled  under 
5  170  of  the  Presidency  Magistrates*  Act  to 
obtain  copies  of  the  order  made  by,  and  of  the 
depositions  taken  before,  the  Magistrate ;  and 
the  High  Court  has  power  both  under  $  15  of 
the  Charter  Act,  and  5  45  of  the  Specific  Relief 
Act  I.  of  1877,  to  make  an  order  upon  the  Ma. 
gistrate  to  furnish  such  copies.  Bank  of  Ben- 
gal V,  DiNONATH  Roy... I.  L.  Bep.  8  CaL  166, 
1881;    10  Cal.    Bep.  190.     Tottenham    and 

Broughton,  J  J. 

§234. 

See  Mahomedan  Law—Divorce.  3. 

Abdul  Au...I.  L.  Bep.  7  Bom. 

180. 

PBEST7MPTI0N  OF  OBANT. 

See  Easement.  2.  3.  4. 

Charu  v.  Dokouri...I.  L.  Bep. 

8  Cal.  906. 

Srinivasa     v.     Secretary     or 

State... I.  L.  Bep.  6  Mad. 

226. 

Sri  Raja  Vericherla  v.  Sri  Raja 

Satracherla... I.   X«.    Bep. 

6  Mad.  263. 

PBESUMPTION  OF  LEGITIMACY. 

See  the  Cases  under  Mahomedan 
Law— Presumption  of  Le- 
gitimacy. 

PBESUMPTION  OF  MABBIAGS. 

5^^  Mahomedan  Law— Marriage. 
2. 
Mah.\tala  v.  Currebmunnissa... 
10  Cal.  Bep.  293. 
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PBSVIOUS  CONVICTION. 

See  Procedure— Criminal.  60. 

Kristo  Behari  9.  Empress. ..12 
Cal.  Bep.  555. 
Sentence. 

See  the  Cases  under  Penal  Code,  § 
75. 

PBIM0GENITX7BE. 

See  Hindu    Law  —  Inheritance- 
Primogeniture. 
See  Hindu  Law  —  Impartible  Ze- 
mindar y.  8. 
Bhawani  V.  Deo  Raj...L  L.  Bep. 
5  All.  542. 

Eldest  Son  Dying  Before  Succession  Open- 
ed, Leaving  Son  and  Brothers. 
See  Saranjam.  1. 

Ramchandra    v.     Venkatrao... 
I.  L.  Bep.  6  Bom.  598. 

PBINCIPAL  AND  AGENT. 

Charter-party  —  Master's  Power  to  Sign 

Bills  of  Lading  for  Charterer. 
See  Charter  Party.  1. 

Hasonbhoy  9.    Clapham...I.  L. 
Bep.  7  Bom.  51. 

Company  —  Bill  of  Exchange   drawn  by 

Managing  Agent  in  Name  of. 
See  Principal  and  Agent.  8. 

Misrepresentatioil  of  Authority  by  Agent 

— Agent's  Liability. 
See  Charter  Party.  1. 

Hasonbhoy  v.  Clapham  ..I.  L. 
Bep.  7  Bom.  51. 

Negligence  of  Agent — Principal's  Liability. 

See  Principal  and  Agent.  2. 

—  Pledge  of  Government  Notes  by  Agent 

with  Power  to  Negotiate. 
See  Power  of  Attorney.  1. 

Watson    v.    Jonmenjoy...I.    L. 
Bep.  8  CaL  984. 

—  Power  of  Attorney— Construction. 

See  the  Cases  under  Power  of  At- 
torney. 

Power  of  Attorney— Option  of  Holder  to 

Act  on. 
See  Power  of  Attorney.  8. 

—  Tort  by  Agent — Liability  of  Principal. 

See  Principal  and  Agent.  1. 


PBINCIPAL  AND  AQBTSfL-contd. 

Undisclosed  Principal,  Liability  of. 

See  Charter  Party.  1. 

Hasonbhoy  v,  Clapham  ..I.   L. 
Bep.  7  Bom.  51. 
5^^  Company.  1. 

Purmanandas  v.  C0RMACK...I.  L. 
Bep.  6  Bom.  826. 

1. Tortious  Act  of  Agents    Principal 

when  Liable  for.]  The  liability  of  the  principal 
for  the  wrongful  act  of  the  agent  depends  on 
whether  the  principal  by  his  conduct,  active  or 
passive,  has  been  the  cause  of  the  wrong  and 
consequent  damage,  or  has  adopted  the  act  of 
the  agent  and  has  profited  by  the  wrongful  gain, 
because  then  the  agent  is  regarded  as  a  mere 
instrument  which  the  principal  employed  for 
the  accomplishment  of  the  wrong,  and  the  prin- 
cipal is  responsible.  Cases  that  come  within  this 
principle  are  :  Where  the  act  is  done,  (i)  under 
the  express  authority ;.  or  (2)  in  the  course  of 
the  performance  of  acts  lying  within  the  scope 
of  the  authority  given  by  the  principal  to  the 
agept ;  or  (3)  where  an  act  outside  the  scope  of 
the  agent's  authority  is  done  intentionally  by 
the  agent  either  (a)  under  the  mistaken  belief  that 
it  is  within  ;  or  (b)  knowing  that  it  is  beyond  the 
scope  of  his  authority,  and  it  is  adopted  by  the 
principal  who  takes  the  benefit  of  it. 

But  the  principal  is  not  liable  for  an  act  done 
by  the  agent  which  is  not  within  the  scope  of 
his  agency,  though  done  in  the  mistaken  belief 
that  it  was  so,  unless  the  principal  adopts  it, 
and  makes  it  his  act.  Nor  is  the  principal 
liable  when  he  is  in  such  a  position  that  practi- 
cally he  has  no  control  over  the  person  employ- 
ed, and  thus  cannot  be  said  to  have  caused  the 
act  complained  of  unless  he  had  adopted  the 
wrongful  act  and  taken  the  benefit  of  it.  And 
where  the  wrongful  act  complained  of  is  done 
on  behalf  of  the  sovereign  power,  and  is  ratified, 
and  by  the  ratification  becomes  an  act  of  State, 
the  sovereign  power  is  not  responsible  to  any 
municipal  court,  and  the  agent  is  also  excused 
because  he  is  simply  the  instrument  of  an  irres- 
ponsible power.  Per  Innes,  J.,  in  Hari  Bhanji 
V.  The  Secretary  of  State  for  India  in 
Council I.  L.  Bep.  4  Mad.  344,1879. 

S.  C.  under  Construction  of  Statute. 
1,  and  Jurisdiction.  3. 

2»  —  Negligence  of  Agent  —  Act  IX.  of 
1872,  S  192,  CI.  2.]    The  plaintiffs  and  defendants 
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carried  on  business  in  the  same  place,  and  when« 
ever  a  member  of  either  firm  was  sent  to  Cal- 
cutta to  make  purchases,  the  other  firm  took 
advantage  of  the  opportunity  to  get  the  same 
person  to  buy  goods  for  them.  A  member  of 
the  defendant's  firm,  who  was  sent  to  Calcutta, 
through  his  negligence,  lost  some  money  en- 
trusted to  him  by  a  member  of  the  plaintiff's 
firm  to  buy  goods  with.  The  lower  Court  hav- 
ing found  that  the  defendant's  firm  were  agents 
for  the  plaintifFs  firm  and  had  properly  appoint* 
cd  a  sub-agent : — 

Heldf  that  on  these  findings,  the  defendant's 
firm  were  by  CI.  2  of  $  192  of  the  Contract  Act 
IX.  of   1872.  responsible  to  the  plaintiffs.     Se- 

KUNDER  MONDUL  V,  NoCOWRI    B1SWAS...II  Cal. 

Rep.  547,  1882.    Field  and  Bose,  JJ. 

3. Bill  of  Exchange — Managing  Agent 

of  Company.^  Under  the  Articles  of  Associa- 
tion of  the  Baree  Tea  Company,  the  managing 
agents  of  the  Company,  Messrs.  Nicholls  and 
Co.,  had  power  to  "  draw,  accept,  endorse,  and 
negotiate  all  such  cheques,  promissory  notes, 
drafts,  &c.,  as  should  be  necessary  for  ena- 
bling them  to  carry  on  the  business  of  the  com- 
pany." Nicholls  and  Company  had  a  general 
banking  account  with  the  plaintiffs,  which  ac- 
count they  were  allowed  to  overdraw  on  giving 
security. 

On  the  22nd  April  the  amount  so  overdrawn 
by  Nicholls  and  Co.  was  Rs.  23,560,  secured  by 
the  deposit  of  Government  paper  belonging  to 
Nicholls  and  Co. 

On  that  date  Nicholls  and  Co.  applied  to  the 
plaintiffs  for  a  loan,  alleging  that  the  money  was 
wanted  for  the  purposes  of  the  Baree  Tea  Com 
pany,  and  on  the  plaintiff  agreeing  to  make  the 
advance  drew  a  bill  on  themselves  as  agents  for 
the  Tea  Company,  and  accepted  and  endorsed 
it  to  the  plaintiffs,  who  discounted  it  at  the 
market  rate  of  the  day  and  credited  the  pro- 
ceeds to  Nicholls  and  Co's.  general  account,  re- 
ducing the  amount  of  their  overdrawing  to  that 
extent.  The  amount  of  the  bill  was  subse- 
quently drawn  out  by  Nicholls  and  Co.  without 
reference  to  the  Baree  Tea  Company,  and  there 
was  no  proof  that  the  money  was  required,  or 
had  been  expended  for,  the  purposes  of  the 
Company. 

In  an  action  by  the  plaintiffs  against  the 
Baree  Tea  Company  : — 


PRINCIPAL  AND  AGENT— coit^cf. 

Heldf  that  the  defendants  were  not  liable  on 
the  bills  as  acceptors.  The  Oryeittal  Bank 
Corporation  r.  The  Baree  Tea  Co... I.  t. 
Rep.  9    Cal.  880,   1883.     Garth,  C.J.,    and 

Cunningham,  J. 

PRINCIPAL  AND  SX7RETY. 

Discharge  of  Surety  —  Omission  to   Sue 

Principal. 
See  Principal  and  Surety.  2. 

Disclosure  of  Material  Facts. 

See  Principal  and  Surety.  8. 

1. Lex  loci  Contractus.]  The  defend- 
ants on  the  I2th  November,  1869,  entered  into 
a  contract  with  the  Political  Agent  of  the  In- 
dependent State  of  Bhawalpur  to  supply  timber 
for  the  use  of  the  State,  and  shortly  after  the  date 
of  the  contract  obtained  a  loan  from  the  Political 
Agent  at  Bhawalpur  on  the  security  of  the 
plaintiff,  who  was  accepted  by  the  Political 
Agent  as  the  defendant's  surety  on  the  under- 
standing  that  if  the  defendants  failed  to  carry 
out  their  contract,  the  plaintiff  should  make 
good  the  balance  of  the  advance.  The  defend- 
ants supplied  timber,  part  of  which  was  rejected, 
and  in  September,  1870,  the  Political  Agent 
compelled  the  plaintiff  to  pay  the  balance  of  the 
advance  after  giving  credit  for  the  value  of  the 
wood  received.  The  plaintiff  now  sued  to  re- 
cover  the  amount  from  the  defendants,  who 
denied  that  there  had  been  any  breach  of  contract 
which  justified  the  State  in  rescinding  the  con- 
tract and  exacting  payment ; — 

Held,  that  the  contract  under  which  the 
plaintiff  became  surety,  and  which  was  the  con- 
tract really  to  be  considered  in  this  case,  having 
been  made  in  Bhawalpur,  the  parties  must  be 
considered  to  have  made  it  according  to  the 
liabilities  that  would  be  incurred  there.  It  was 
not  a  correct  view  that  when  the  surety  came  to 
enforce  his  rights  against  the  principals,  the 
law  of  British  India  must  be  looked  to.  Regard 
must  be  had  to  what  was  in  the  contemplation 
of  the  parties  when  they  erttered  into  the  con- 
tract at  Bhawalpur.  The  question  was,  whether 
the  contract  to  supply  timt>er  had  not  failed 
within  the  meaning  of  the  contract  of  surety- 
ship;  and  it  was  clear  that  when  the  Political 
Agent  ditectcd  the  balance  to  be  recovered  from 
the  plaintiff  the  contract  had  failed.  It  was  put 
an  end  to  by  a  power  which  neither  the  defend- 
ants nor  the  plaintiff,  the  surety,  could  dispute. 
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and  the  plaintiff  having  been  compelled  to  pay 
was  entitled  to  recover  the  amount  from  the 
defendants.  Sirdar  SujAN  Singh  «  Ganja  Ram. 
I4,  R.  9 1.  A.  63, 1881 ;  I.  L.  Rep.  8  Cal. 

337. 

2. Discharge  of  Surety  —  Omission  to 

Sue  Prittcipal^Act  IX.  of  1872,  M  134.  I37J 
The  creditor's  omission  to  sue  the  principal 
debtor  within  the  period  of  limitation  pre- 
scribed for  the  recovery  of  the  debt,  will  not  dis- 
charge the  surety.  Sank  AN  a  Kalana  x.  Viru- 
pakshapa  Ganeshapa  .  I.  L.  Rep.  7  Bom. 
146,  1882.     Kemball  and  Pinkey,  JJ. 

S.  C.  under  Mortgage.  34. 

8.  Guarantee —  Disclosure — Material 

Fact.']  A,  having  failed  to  furnish  the  security 
required  by  the  conditions  of  sale  in  respect  of 
an  Abkari  farm  purchased  by  him  at  an  auction 
sale  by  the  Collector,  the  farm  was  resold  at 
a  loss  of  Rs.  4,875,  and  A.  became  indebted  to 
the  Government  to  that  amount.  At  the  resale 
A.  again  became  the  purchaser,  and  the  defend- 
ant, by  a  contract  executed  before  the  Contract 
Act  came  into  force,  became  security  for  the 
due  performance  by  him  of  the  terms  of  the 
lease. 

The  defendant  did  not  inquire  and  was  not 
informed  by  the  Collector  of  the  existence  of  the 
debt  due  by  A.  when  the  bond  was  executed  :  — 

Held,  that  the  defendant  was  not  discharged 
from  liability  on  his  guarantee,  because  the 
indebtedness  of  A*  was  not  disclosed  by  the 
Collector.  The  Secretary  of  State  for  In- 
dia f.  NiLAMEKAM  P1LLA1...I.  L.  Rep.  6  Mad. 
408,    1883.     Turner,  C.J.,  and  Kindersley,  J. 

PRINTED     WORDS     IN     WRITTEN 
CONTRACT. 

See  Contract.  15. 

Carlisles  and  Co.  r.  Hurmook. 
I.  L.  Rep.  9  Cal.  679. 

PRIORITY. 

Purchaser  with     Possession   and  without 

Notice  of  Prior  Sale  without    Possession. 
See  Registration.  2.  3.  4.  6. 
See  Sale  in  Execution  of  Decree.  1. 
2. 

— —  Registered  and  Unregistered  Deeds. 

See  Registration.  6  to  13.  18a.  18. 
C3 


PRIORITY-fo«/<f. 

— —  Sales  in  Execution  of  Decrees   obtained  by 
same  Mortgagee—  Purchase  by  Mortgagee 
at  Subsequent  Sale. 
5'^<>  Practice— Civil.  1. 

Chooramen  V.  Shaik  Mahomed. 
L.R.  91.  A.  21. 

PRIVATE  DEFENCE. 

Exceeding  Right  of. 

See  Riot.  1. 

Kalu    MUNOLE...10  Cal.    Rep. 
278. 

PRIVATE  DEFENCE,  RIGHT  OF. 

1.  Defence  of— Not  Pleaded.']     Where 

on  an  appeal  from  a  conviction  of  riot  and 
grievous  hurt,  the  Sessions  Judge  is  satisfied 
from  the  evidence  that  the  complainants  were 
the  aggressors,  and  that  the  accused  merely 
exercised  their  right  of  private  defence,  he 
is  bound  to  acquit  them  though  they  may  not 
have  set  up  that  defence  in  the  Court  of  first 
instance.  In  the  Matter  of  Kali  Churn 
M00KERJEE...II  CaL  Rep.  232, 1882.  Prinsep 
and  O'Kinealy,  JJ. 

PRIVILEGE  FROM  ARREST. 

See  Escape  from  Custody.  1. 

Empress   v.    Harakh    Nath..,I. 
L.  Rep.  4  All.  27. 

1. Act  X.  of  1877,  S  642  ]     Where  a 

native  of  Patna  came  from  Calcutta  to  Madras 
on  account  of  a  suit  in  which  he  was  plaintiff, 
and  the  case  having  been  adjourned  for  7  weeks 
three  days  after  his  arrival,  remained  in  Mad- 
ras on  account  of  the  suit  and  was  arrested  in  the 
meantime : — 

Heldy  that  he  was  privileged  from  arrest. 
In  the  Matter  of  Siva  Bux  Sarmitharam... 
I.  L.  Rep.  4  Mad.  317,  1881.  Keman, 

J. 
PRIVILEGED  COMMUNICATION. 

Excess  of  Privilege. 

See  Defamation.  2. 

Queen  v.  Ski  Vidya  Sankara  .. 
I.  L.  Rep.  6  Mad.  381. 

Petition  to  Court. 

See  De''ama*.ion.  1. 

Abdul   v.    Tij  ('mant)Ar...I.   L. 
Rep.  3  All.  816. 
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PRIVY  COUNCIL,  DECSEE  OR  ORDER 
OP. 

—  Execution  of — Procedure. 

See  Execution  of  Decree.  81. 

HuRRisH  Chunder  V.  Kali  Sun- 
DARI...L.  Rep.  10  I.  A.  4. 

■        Limitation  to  Execute. 

See  Limitation.  79. 

LucHMUN  V.  K1SHUN...I.  L.  Rep. 
8  Cal.  218. 
PROBATE. 

of  Hindu  Will  in  M of ussil— Right  of  Exe- 
cutor to  Sue  without. 
See  Right  to  Sue.  1. 

Bhagvansang  v.  Bechardas...I. 
L.  Rep.  6  Bom.  78. 

—  of  Hindu  Will — Special  Citation. 

See  Probate.  3. 

*— —  Limited. 

See  Probate.  1. 2. 

—  Limitation  for  Application  for. 

See  Limitation.  106. 

Ba<  Manekbai  V,  Manekji.-.I.  L. 
Rep.  7  Bom.  218. 

— —  of  Mahomedan  Will,  Necessity  for. 
See  Probate.  4. 

—  Re\'ocation  of — Attaching  Creditor's  Right 

to  Apply  for. 
5^^  Probate.  5. 

——  Revocation  of — Jurisdiction. 
See  Probate.  3. 

— —  Revocation  of — Onus  Probandi. 
See  Onus  Probandi.  9. 

DiNTARiNi I.  L.  Rep.  8  CaL 

880 ;  11  Cal.  Rep.  190. 

—  Revocation  of — Reversioner  may  apply  for. 

See  Probate.  3. 

—  of  Will  of  Cutchi  Memon. 

See  Probate.  1. 

1. of  Will  of  Cutchi  Memon — Limited  1 

Probate— Probate  Duty--Act  X.  of  1865,  \  331  — 
Act  XXI.  of  1870,  §  i—Act  VII,  of  1870,  Sched.  ' 
/.,  Art.  II.'}     In  cases  not  governed  by  the  Indian  i 
Succession  Act  X.  of  1865,  probates  and  letters  . 
of  administration  granted  by  the  High  Court  of 
Bombay  in  respect  of  Hindus,  Mahomedans,  and 
other  persons  not  usually  designated  as  British  I 
subjects  take  effect  only,  and  can  only  be  grant-  I 
cd,  for    the    purpose  of  recovering  debts  and ' 


PROBATE~r(m/<;. 

securing  debtors  paying  the  same,  except  so  far 
as  is  otherwise  provided  in  Act  XXVII.  of  i860 ; 
and  probate  duty  is  only  payable  on  the  amount 
of  such  debts. 

Cutchi  Memons  are  not  Hindus  within  the 
meaning  of  the  Hindu  Wills  Act  XXI.  of  1870, 
and,  therefore,  probate  to  take  effect  throughout 
India  cannot  be  granted  in  the  case  of  the  will 
of  a  Cutchi  Memon  testator. 

Cdtchi  Memons  are  Mahomedans  to  whom 
Mahomedan  law  is  to  be  applied,  except  where 
an  ancient  and  invariable  usage  to  the  contrary 
is  established. 

In  re  Haji   Ismail    Haji  Abdula L  L. 

Rep.  6  Bom.  462, 1880.     Westropp,  C.J.,  and 

Sargent^  J. 

8. Limited  Probate^Act  X,  of  1865,  \ 

179.]  Probate  limited  to  J'part  of  the  esUte 
cannot  be  granted  in  the  case  of  a  Hindu  will 
to  which  section  2  of  the  Hindu  Wills  Act  XXI. 
of  1870  applies,  and  where,  therefore,  by  ^  '79  of 
the  Indian  Succession  Act  X.  of  1865,  the  whole 
estate  is  vested  in  the  executor. 

In  re  Th ACKER  Madhavji  Dharamsi...L  L. 
Rep.  6  Bom.  460, 1980.     Westropp,  C.J.,  and 

Sargent,], 

8.  Revocation — Jurisdiction — Trans- 
fer of  Jurisdiction— Act  X.  of  1S65,  §  244—^^ 
versioner,  Right  of  to  apply  for  Revocation-^ 
Hindu  Will^ special  Citation. '\  According  to 
f  244  of  the  Indian  Succession  Act  X.  of  1865, 
in  order  to  determine  the  district  within  which 
a  case  for  grant  of  probate  is  to  be  instituted,  it 
must  be  seen  whether  the  deceased,  at  the  time 
of  his  death,  had  his  fixed  place  of  abode,  or 
some  property  movable  or  immovable,  situate 
within  the  jurisdiction  of  the  particular  District 
Judge  to  whom  the  application  is  made.  There 
is  no  similar  provision  in  express  language  appli- 
cable to  a  case  of  revocation  of  probate ;  but 
the  reasonable  construction  is,  that  the  same 
test  of  jurisdiction  is  to  be  applied. 

Where,  therefore,  probate  of  a  will  had  been 
granted  by  the  Court  at  Rajashye  of  a  testator 
who  resided  and  had  property  at  Pubna,  which 
was  then  within  the  jurisdiction  of  the  Rajashye 
Court,  and  subsequently  Pubna  was  formed  into 
a  distinct  district  under  a  separate  District 
Judge  :— 

Held,  that  the  Pubna  District  Judge  had  juris- 
diction to  entertain  an  application  for  revocatioo 
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of  the  probate.  In  the  Matter  of  the  Petition 
of  Kasi  Chunder  Motoomdar  (I.  L.  R.  6  Cal.  440 ; 
7  Cal.  Rep.  330)  distinguished. 

A  presumptive  reversioner  to  property  with 
which  a  will  deals,  is  entitled  to  maintain  a  suit 
in  respect  of  such  property ;  and  on  the  autho- 
rity of  Nobun  Chandra  Sil  v.  Bhobo  Soondury 
Dabee  (I.  L.  Rep.  6  Cal.  460)  is  entitled  to  main- 
tain an  application  for  the  revocation  of  the 
probate  of  such  will. 

In  every  case  in  which  probate  of  a  Hindu 
will  is  asked,  a  special  citation  ought  to  be 
served  on  those  persons  whose  interests  are 
affected  by  the  will.  In  the  Matter  of  the  Peti- 
tion of  HuRRO  Lall  Shaha I.  L.  Bep. 

8.  CaL  570,  1882 ;  10  Oal.  Bep.  409. 
McDonnell  and  Field,  JJ. 

4. — —  Necessity  foTy  of  Mahoniedan  Will — 
Act  K.  ^  1881.]  An  executor  of  a  Mahomedan 
will  cannot,  since  Act  V.  of  iSSi  came  into 
force,  claim  to  represent  the  estate  of  his  testa- 
tor  until  he  has  taken  out  probate.  Fatma  v, 
Shaik  ESSA...I.  L.  Bep.  7  Bom.  266, 1883. 

IVest,  J. 

6. •  Revocation f  Right  of  Attaching  Cre- 
ditor to  Apply  for."]  In  Rajah  Nilmoni  Singh. 
Deo  Bahadoor  v.  Umanath  Mookerjee  (L.  R. 
10  I.  A.  80 ;  I.  L.  R.  10  Cal.  19),  the  Judicial 
Committee  said  that  assuming  that  a  purchaser 
from  the  heir  of  a  testator  could  oppose  the 
grant  of  a  probate,  or  apply  to  have  it  revoked 
(which  their  Lordships  did  not  decide),  they 
entertained  grave  doubts  whether  an  attaching 
creditor  could  do  so,  at  least  in  a  case  which 
was  not  founded  on  the  ground  that  the  probate 
had  been  obtained  in  fraud  of  the  creditors. 

See  this  case  in  the  Courts  below  (I. 
L.  R.  6  Cal.  429 ;  7  Cal.  Rep. 
337 ;  and  my  Digest,  Vol.  2,  Col. 

PBOBATE  ACT  V.  OF  1881. 
§2. 

See  Bight  to  Sue.  1. 

Bhagvansang  v.  Bechardas...I. 
L.  Bep.  6  Bom.  73. 

§154. 

See  Bight  to  Sue.  1. 

Bhagvansang  v.  Becherdas...I# 
L«  Bep.  6  Bom.  78. 


PBOBATE  DITTY. 

Cutchi  Memon's  Will,  Probate  of. 

See  Probate.  1. 

Haji  ISMAIL...L  L.Bep.  6  Bom. 
452. 
PB0CEDX7BE— CIVIL. 

Alternative  Claim. 

SeeVrocedure — Civil.  4. 

Amendment  of  Plaint. 

See  the  Cases  under  Amendment  of 
Plaint. 

Amendment  of  Plaint  —  Change  of  Form 

of  Suit. 
See  Amendment  of  Plaint.  8. 
See  Landlord  and  Tenant.  85. 
See  Mortgage.  84. 
See  Practice— CiviL  6.  10. 
See  Procediire—Civil.  16. 16. 16a. 

on  Application  for  Leave  to  Sue  in  Formd 

Pauperis. 
See  Procedure— Civil.  1. 2. 

—  Co-Sharers  of  Land,  Suit  by  Some  of,  to 
Set  Aside  Sale  quoad  their  Share. 
See  Procedure— CiviL  13. 

on  Death    of  Judgment-Debtor    Pending 

Application  to  set  Aside  Execution  Sale. 
5ee  Procedure— CiviL  19. 

Decree,  Omission  to  Frame— Appeal. 

See  Procedure— Civil  21. 

Dismissal  of  Suit. 

See  Procedure— CiviL  17. 

Dismissal  of  Suit  for  Failure  to  Pay  Fees 

of  Commissioner  to  Examine  Accounts. 
See  Procedure— Civil.  7. 

Dismissal  of  Suit  on  Point  of  Law  without 

Deciding  Merits— Appellate  Court  may 
Decide  on  Merits. 
See  Procedure— CiviL  6. 

Error  not  affecting  Merits. 

See    the    Index    heading    Error    not 
affecting  the  Merits. 
Error  not  affecting  the  Merits. 

See  Procedure— Civil.  13. 

Joinder  of  Parties. 

See  Procedure— Civil.  6.  6a. 

Lunatic  Defendant  —  Guardian  ad  liitm, 

Appointment  of. 
See  Procedure— Civil.  20. 
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■  Minor,  Suit  Against. 

See  Procedure — Civil.  10a. 

—  Minor,  Suit  on  Behalf  of. 

See  Mahomedan  Law— Wakf.  4. 
LucHMiPAT  V.  Amir. ...I.  L.  Hep. 
9  Gal.  176. 

■  Minor,  Suit  By. 

See  Procedure— Civil.  8.  9. 10. 

Misjoinder  of  Causes  of  Action  and  Defen- 

dants. 
See  Misjoinder  of  Causes  of  Action. 
See  Procedure— Civil.  11,  24. 

Partition  Suit. 

See  Procedure— Civil.  21. 

—  Pauper,  Application  for  Leave  to  Sue  as. 

See  Procedure— Civil.  1.  2. 

—  Receiver,  Appointment  of. 

See  Procedxxre— Civil.  22. 

—  Re-hearing. 

See  Procedure— Civil.  3. 
•         Rejection  of  Plaint. 

5f^  Procedure— Civil.  14. 

Religious   and  Charitable  Trust,    Suits  to 

Enforce— Consent  of  Advocate-General. 

See  Civil  Procedure  Code,  Act  X, 

of  1877,  §639.1. 

Thanga  Karupa  v.  Arumugee... 

I.  L.  Hep.  5  Mad.  383. 

See  Bight  to  Sue.  1.  la. 

Jan  Ali  v.  Ram   Nath I^  L. 

Kep.  8  Cal.  32. 
Zafaryab  v.  Bakhtawar...!.  L. 
Rep.  5  All.  497. 
— ^  Remand. 

5^^  Procedure— Civil.  23. 

"—  Respondent's  Objections,  Time  for  Filing. 
See  Procedure— Civil.  12. 

—  Return  of  Plaint. 

See  Procedure— CiviL  17. 

• Withdrawal  from  Suit  by  One  of  Several 

Plaintiffs. 
See  Procedure— CiviL  18. 

1.  — —  Application  for  Leave  to  Sue  in 
FormA  Pauperis'-Act  X.  of  1877,  §§  403,  407.] 
An  application  for  leave  to  sue  in  form^  pauper  - 
is  cannot  be  rejected  for  want  of  merits  when 
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the  applicant  is  found  to  be  a  pauper,  and  his 
allegations  disclose  a  right  to  sue. 

The  Court  should  not  go  into  evidence  as  to 
the  merits  of  the  claim,  when  an  application 
for  leave  to  sue  in  form&  pauperis  is  presented. 
KoKA  Ranganavaka  Ammal  v.  Koka  Venkata- 
cHELLAPATi  Navudu I.  L.  Bep.  4  Mad. 

323,  1381.     Turner,  C.J.,  and  Kindersley,  J. 

2. Pauper  Application/or  Leave  to  Sue.'\ 

A  Court  has  no  power  to  refuse  an  application 
for  leave  to  sue  as  a  pauper,  when  the  applicant 
has  proved  his  pauperism,  because  he  might  be 
able  to  raise   funds  by  mortgaging  his  claims. 

VeDANTA  DeSIKACHARVULU    v.    PERI>rDERAMMA 

I.  L.;Rep.  3  Mad.  249.  1881.     Turner,  C.J., 

and  Tarrant f  J. 

3.  Act  /.  of  1877,  f  9  —  Ke-heartng  — 

Act  X.  of  1877,  §§  103,  622.]  An  application  for 
a  re-hearing  under  §  103  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  is  not  prohibited  by  the 
terms  of  §  9  of  the  Specific  Relief  Act  I.  of  1877. 
A  re-hearing  differs  widely  from  a  review. 
There  is  nothing  to  limit  the  powers  conferred 
on  the  High  Courts  by  §  622  of  the  Civil  Pro- 
cedure Code,  Act  X.  of  1877,  to  cases  in  which 
there  is  an  application  by  a  party.  Anthony 
V.  DUPONT...I.  L.  Bep.  4  Mad.  217,  1881. 
Turner^  C.J.,  and  Kindersley,  ]. 

4. Alternative  Claim — Suit  to  EnforCf 

Patta  or  for  Return  of  Premium— Act  X.  of  1877, 
§  2%—Act  /.  of  1877,  $  ^90  The  plaintiff  sued 
to  enforce  a  mokarrari  patta  as  against  the  co- 
sharer  granting  it  and  the  other  co-sharers  who 
repudiated  it,  and  claimed  in  the  alternative  to 
have  the  salami  or  premium  he  had  paid  to  the 
grantor  of  the  patta  as  a  consideration  for  it, 
returned  : — 

Held,  that  looking  to  the  substance  of  the 
claim,  the  suit  might  be  considered  as  a  suit 
to  enforce  a  contract  to  place  the  plaintiff  in  pos- 
session of  land  under  the  contract,  and  to  declare 
his  right  to  it  as  against  all  the  defendants ;  and 
then  under  ^  19  of  the  Specific  Relief  Act  1.  of 
1877,  ^^®  plaintiff  had  a  right  to  ask,  as  an 
alternative  claim,  for  compensation  against  the 
grantor  of  the  patta  for  his  breach  of  contract, 
such  compensation  being  measured  by  the  sum 
he  paid  by  way  of  premium  under  ^  aS  of  Act 
X.  of  1877,  and  this  alternative  claim,to  which  the 
plaintiff  was  entitled,  might  be  made  against 
one  or  more  of  the  several  defendants.     Raj- 
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dhurChowdhryv.  Kaukristna  Bhattacmar- 

jYA  ..I.  li.  Bep.  8  Cal.  963,  1882;  11  CaL 

Bep.  330.     Gar^k,  C.J.,  and  Base,  J. 

5. Joinder  of  Parties— Act  X,  of  1877, 

S  32.]  The  object  of  f  32  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  which  enables  a  Court  to 
add  parties  whose  presence  may  be  necessary 
to  enable  the  Court  effectually  and  completely 
to  adjudicate  on  and  settle  all  the  questions 
involved  in  the  suit,  is  to  enable  the  Court  to 
try  and  determine,  once  for  all,  material  ques- 
tions common  to  the  parties  and  to  third  parties, 
and  not  merely  questions  between  the  parties 
themselves. 

Thus  where,  in  a  suit  on  a  bond,  which  the 
plaintiff  claimed  to  be  his  own  property,  the 
plaintiff's  nephew,  claiming  the  bond  to  be  the 
property  of  the  undivided  family  of  which  the 
plaintiff  and  himself  were  members,  and  alleging 
that  he  had  also  instituted  a  suit  on  the  bond 
against  the  defendant,  and  had  received  a  sum 
from  the  defendant  in  part-payment  of  the  bond* 
was  held  to  have  been  rightly  made  a  party  to 
the  suit.  Vydianadavyan  r.  Sitaramayyan... 
I.  I4.  Bep.  5  Mad.  52,  1881.     Turner,  C.J.. 

and  M,  Ayyar^  J. 

6a. Joinder  of  Parties  —  Adding  De- 
fendant —  Act  X,  0/1877,  H  28,32.]  The 
plaintiffs  sued  to  recover  certain  sums  of  money 
alleged  to  be  due  to  them  from  the  defendants 
under  contracts  alleged  to  have  been  entered 
into  by  themselves,  and  A.  Z?.,  as  agent  of  the 
defendants,  and  asked  for  an  account. 

The  defendants,  in  their  written  statement, 
contended  that  there  was  no  privity  of  contract 
between  themselves  and  the  plaintiffs,  and  denied 
the  agency  oi  A,D, 

The  plaintiffs  before  the  hearing,  applied  to 
have  A,  Z>.,  added  as  a  defendant,  under  H  28 
and  32  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  asking  to  be  allowed  to  amend  their  plaint, 
so  as  to  pray  for  relief  against  the  original 
defendants,  or  A.  Z>.,  or  against  both  : — 

Held,  following  Child  v.  Stenning  (L.  R.  $  Ch. 

D-   695),  that    they  were  entitled  to  the  order. 

Buddree  Doss  v.  Hoare,  Miller  &  Co...  I. 

L.  Bep.  8  Cal.  170, 1881.     Wilson,  J. 

6. Dismissal  of  Suit  on  Point  of  Lam 

Without  Deciding  Merits  ^Appellate  Court  re- 
versing  Decree  may  Decide  Merits  Without  Re- 
mand—Act X.  of  1877,$  562.]    Where  the  Court 
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of  first  in<ftance,  after  taking  the  whole  of  the 
evidence  in  the  case,  dismisses  the  suit  on  a 
point  of  law,  without  deciding  on  the  merits  of 
the  case,  and  the  decree  is  reversed  on  appeal, 
the  Appellate  Cotvt,  if  it  considers  the  evidence 
on  the  record  sufficient,  may  decide  the  case  on 
the    merits,    and   is  not  boand  to  remand    it. 

BaNDI    SuBHAYA  V,  MaDALAPALLI  SUBAPfNA...!, 

L.   Bep.    3   Mad.    96,    1880.     Keman  and 

Forbes,]]. 
S.  C.  under  Limitation.  69. 

7. Dismissal  of  Suit  for  Failure  to  Pay 

Fee  to  Commissioner  to  Examine  Accounts  —  Re- 
muneration for  Commissioner^ Act  X.  of  iSyj,  ^$ 
158,  394.]  The  Civil  Procedure  Code,  Act  X. 
of  1877,  does  not  authorize  the  dismissal  of  a 
suit  on  refusal  or  failure  of  a  party  to  deposit 
the  amount  ordered  by  the  Court  as  remunera- 
tion to  a  Commissioner  appointed  under  §  394 
of  the  Code  to  examine  accounts. 

A  definite,  and  not  a  monthly  sum,  should 
generally  be  fixed  for  the  remuneration  of  a 
Commissioner  appointed  to  examine   accounts. 

Ragava  Chariar  v.  Vedanta  Chariar I. 

L.  Bep.    8    Mad.    269,    1881.    Innes    and 

Tarrant,  JJ. 

8.  Minor     Makomedan       Wife,    Suit 

against  Husband  by,  for  Maintenance — Act  IX, 
of  1875,  S  2--Capacity  to  Sue.']  Section  2  of  the 
Indian  Majority  Act  IX.  of  1875,  refers  only  to 
the  capacity  to  contract  which  is  limited  by 
$  II  of  the  Contract  Act  IX.  of  1872,  and 
not  to  the  capacity  to  sue,  which  is  purely  a 
question  of  procedure  and  regulated  by  Chapter 
XXXI.  of  the  Civil  Procedure  Code,  Act  X.  of 
1877. 

A  minor  Mahomedan  female,  therefore,  can- 
not, in  her  own  name,  sue  her  husband  in 
respect  of  maintenance,  dower,  &c.  Puyikuth 
Ithayi  Umah  v.  Kairhirapokil  Mamod...I.  L. 
Bep.  8  Mad.  248,  1881.     Turner,  C.J.,  and 

Tarrant,  J. 

9. Minor,  Suit  on  Behalf  of-—  Leave  to 

Sue— Act  XL.  of  1858,  $  19  ]  The  plaintiff,  the 
uncle  of  a  minor,  being  anxious  to  set  aside  a 
sale  of  his  nephew's  property  in  execution  of  a 
decree  obtained  against  the  mother  and  certified 
guardian  of  the  minor,  applied  to  the  District 
Judge  for  permission  to  sue  in  the  terms  of  f 
19  of  Act  XL.  of  1858  to  set  aside  the  sale,  and 
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having  obtained  the  permission  sought  for,  in- 
stituted a  suit  to  set  aside  the  sale  in  the  Mun- 
siff's  Court  against  the  mother  and  certificated 
guardian  of  the  minor,  the  judgment-creditor 
and  the  auction  purchaser.  His  right  to  sue 
was  denied,  but  an  issue  thereon  was  found  in 
his  favour  by  the  Munsiff  : — 

Heldf  that  though  not  formally  so  stated  in 
preamble  of  the  plaint,  or  in  the  naming  of  the 
suit,  there  was  no  doubt  that  the  suit  was  prac- 
tically instituted  by  the  minor  through  his  next 
friend,  his  uncle  ;  and  though  the  Judge's  order 
granting  permission  to  the  uncle  to  sue,  was 
erroneous, — S  19  of  Act  XL.  of  1858  having  re- 
ference to  an  altogether  different  set  of  facts  to 
those  disclosed  on  the  petition  of  the  uncle — and 
though  permission  to  sue  or  defend  on  behalf 
of  a  minor,  to  be  of  effect  must  be  formally 
granted,  yet  the  finding  of  the  Munsiff  in  the 
plaintiffs  favour  on  the  issue  as  to  his  right  to 
sue,  must  be  accepted  as  a  sufficient  and  effec- 
tive permission.  Pirthi  Singh  p.  Lobhan 
S1NGH...I.  L.  Bep.  4  All.   1,   1881.     Tyrrell 

and  Duthoit,  JJ. 

10. Minor,  Suit  on  Behalf  of--  Per- 
mission to  Sue-- Act  XL,  of  1858,  $  ^—Act  X.  of 
1877,  S  440.J  A  suit  to  recover  property  of 
small  value  instituted  on  behalf  of  a  minor 
by  his  mother,  who  had  neither  taken  out  a 
certificate  under  Act  XL.  of  1858,  nor  obtained 
permission  to  sue  from  the  Court  in  which  the 
suit  was  instituted,  was  entertained  by  the  Court 
and  decided  on  the  merits  without  any  objection 
having  been  taken  by  the  defendant  that  the 
suit  had  been  instituted  without  permission : — 

Held,  that  under  the  circumstances  it  must  be 
taken,  notwithstanding  the  absence  of  an  order 
allowing  the  mother  to  sue,  that  the  suit  was 
instituted  with  the  Court's  permission.  Kedar 
Nath  v.  Dbbi  Din. ..I.  L.  Bep.  4  AIL  165, 
1881.     Stuart,  C.J.,  and  Brodhurst,  J. 

10a. Minor,  Suit  Against — Permis- 
sion to  Defend— Act  XL.  of  1858,  S  3.]  Where 
the  mother  of  a  minor  who  had  not  obtained  a 
certificate  under  Act  XL.  of  1858,  was  sued  on 
behalf  of  the  minor,  and  did  not  obtain  permis- 
sion from  the  Court  to  defend  the  suit  on  the 
minor's  behalf,  but  was  allowed  by  the  Court  to 
answer  the  suit  on  behalf  of  the  minor : — 

Held,  that  it  must  be  inferred  that  the  Court 
had  given  her  permission  to  defend  the  suit,  as 
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required  by  $  3  of  Act  XL.  of  1858,  and  therefore, 
that  the  decree  made  against  her  in  the  suit  as 
representing  the  minor  was  binding  on  the  latter. 
Janki  V,  Dharam  CHAND...I.  L.  Bep.  4  AIL 
177,  1881.     Straight  and  OldfUld,  JJ. 

11.  Misjoinder  of  Causes  of  Action  and 

Defendants— Error  not  Affecting  Merits — Act  X' 
^f  "877,  S  578.]  The  plaintiff  and  A.,  A,  and 
C,  were  co-sharers  in  one  mahal,  and  i4.,  B.  and  C. 
were  also  co-sharers  in  another.  A,  and  B, 
respectively,  at  different  times,  sold  their  inter- 
ests in  both  estates  to  D.,  and  C  sold  his  interest 
in  both  estates  to  E.  D.  obtained  a  decree  against 
E.  in  a  suit  for  pre-emption.  The  plaintiff  then 
sued  D.,  E.,  and  the  vendors  to  them,  to  estab- 
lish his  right  of  pre-emption  in  respect  of  the 
estate  in  which  he  was  a  co-sharer : — 

Heldf  that  there  had  been  no  misjoinder  oi 
causes  of  action  as  regards  Z>.;  but  that,  as  to 
the  other  defendants,  there  had  been  a  misjoinder 
both  of  defendants  and  of  causes  of  action. 
But  as  none  of  the  defendants,  except  Z?.,  had 
taken  objection  to  the  frame  of  the  suit  on  the 
score  of  misjoinder,  and  as  the  defect  was  not 
shown  to  have  affected  the  merits  of  the  case 
or  the  jurisdiction  of  the  Court,  the  lower 
Appellate  Court  ought  not  to  have  reversed  the 
decree  of  the  Court  of  first  instance  on  the 
ground   of  such  misjoinder.     Kalian  Singh  «. 

Gur  Dayal I.  L.  Bep.  4  All.  163,  1881. 

Oldfield  and  Brodhurst,  JJ, 

12. Respondent's  Objections,  Time  for 

Filing— Act  X.  of  1877,  $  561.]  Under  §  561 
of  the  Civil  Procedure  Code,  Act  X.  of  187 1,  a 
respondent  who  wishes  to  file  objections  to  a 
decree  appealed  against  must  do  so  at  least  7 
days  before  the  date  fixed  for  the  hearing  in  the 
summonses  issued  to  the  parties.  Deo  Kishen 
V.  Maheshar  Sahai...!.  L.  Bep.  4  All.  248, 

1880.    F.  B. 

18, Co- Sharers,  Suit  hy  Some  of  Several, 

to  Set  Aside  Sale  Quoad  their  Share — Error  not 
Affecting  Merits— Act  X.  of  1877,  f  578.]  The 
plaintiffs,  alleging  that  they  were  co-sharers  in 
a  certain  village,  and  that  certain  land  situated 
therein,  and  the  property  of  the  co-owners,  had 
been  improperly  sold  by  the  persons  occupying 
it  to  one  of  the  co-sharers,  sued  the  vendors,  the 
purchaser  and  the  other  co-sharers  for  posses- 
sion of  their  share  of  the  land,  and  to  set  aside 
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the  sale  so  far  as  such  share  was  concerned,  and 
valued  their  suit  according  to  that  share  :— 

Held,  that  the  error  in  the  frame  and  valua- 
tion of  the  suit,  inasmuch  as  it  did  not  affect 
the  merits  of  the  case  or  the  jurisdiction  of  the 
Court  in  which  the  suit  was  instituted,  was  not 
a»  ground  on  which  the  Appellate  Court  should 
have  reversed  the  decree  of  the  Court  of  first 
instance.  Unnoda  Persad  Roy  v.  Erskine  (i2 
Beng.  L.  R.  370)  distinguished.  Param  v. 
ACHAL...I.  L.  Rep.  4  AU.  289, 1882.  Stuart, 
C].,^.nA  Oldfield,]. 

14. Rejection  of  Plaint— Act  X.  of  1877, 

S  54-]     A  plaint  can  only  be  rejected  under  $  54 
of  the  Civil  Procedure  Code,  Act  X.  of   1 877, 
before  it  is  registered.     Hubibul   Hossain  w. 
Mahomed  Reza...I.   L.  Bep.   8   Cal.    192, 
1881 ;  10  Cal.  Bep.  385.     Mitter  and  Mac- 
lean, JJ. 
S.  C.  under  Appeal  —  CiviL  16a,  and 
Court  Fees.  6. 

15.  —  Change  of  Form  of  Suit — New  Case 
in  Appeal.']  An  Appellate  Court  ought  not  to 
dispose  of  a  suit  by  allowing  the  plaintiff  to 
alter  the  nature  of  his  contention  in  the  Appel- 
late Court  so  as  to  make  a  new  case  in  appeal. 
Hari  Ram  «.  Denaput  Singh. ..I.  L.  Bep.  9 
Cal.  167,  1882 ;  11  CaL  Bep.  339.  Garth. 
C.J.,  Mitter  and  Maclean,  JJ. 
S.  C.  under  Vendor  and  Purchaser.  8 

16. Amendment —  Change  of  Form  of 

Suit  —  New  Case  in  Appeal  —  Appellate  Court, 
Duty  of]  The  general  rule  is  that  any  amend- 
ment  allowed  must  be  such  as  is  either  raised 
in  the  pleadings  or  is  consistent  with  the  case 
as  originally  laid,  and  that  the  state  of  facts 
and  the  equities  and  ground  of  relief  originally 
alleged  and  pleaded  by  the  plaintiff  should  not 
be  departed  from. 

Where  a  plaintiff  sues  to  recover  possession 
of  property  alleging  that  he  had  purchased  it 
with  his  own  money,  and  the  suit  is  dismissed 
by  the  Court  of  first  instance,  the  Appellate 
Court  is  not  justified  in  giving  the  plaintiff  a 
decree  for  a  portion  of  the  property  on  the 
ground  that  it  belonged  to  an  undivided  Hin- 
du family  in  which  the  plaintiff  was  a  member. 
Mukhoda  SoondurvDasi  v.  Ram  Churn  Kar- 

mokar I.  L.Bep.  8  Cal.  871,  1882;  11 

Cal.  Bep.  194. 
S.  C.  under  Bight  to  Sue.  25. 


PBOCEDXTBB— CrVlIi— co«/rf. 

16a. Amendment  of  Plaint  — •  Change 

of  Form  of  Suit  —  New  Case  in  Appeal.]  Some 
regard  must  be  paid  to  the  form  of  pleadings, 
and  though  in  India  the  circumstances  are  such 
that  it  would  be  unwise  to  test  them  by  very 
strict  or  technical  rules,  yet  the  notion  cannot 
be  countenanced  that  a  plaintiff,  coming  into 
Court  with  one  case,  and  hopelessly  failing  to 
prove  it,  should  be  permitted  to  succeed  upon 
another,  and  that  directly  in  antagonism  with 
his  primary  allegations. 

So,  where  a  plaintiff  sues  to  recover  money 
alleged  to  have  been  wrongfully  paid  by  the 
defendant  to  a  third  person,  denying  that  the 
latter  ever  was  the  plaintiff's  agent,  or  that  the 
defendant  was  authorized  to  pay  him  the  money, 
it  was  held  that  he  could  not,  on  appeal,  be 
allowed  to  change  front,  and  obtain  relief  on  the 
ground  the  recipient  of  the  money  was  an  agent 
of  the  plaintiff,  but  selected  by  the  defendant 
without  due  care.  Hamilton  v.  The  Land 
Mortgage  Bank  of  India. ..I.  L.  Bep.  5  AIL 
466,  1883.     Straight  and  Tyrrell,  JJ. 

17. Valuation  of  Suit-' Jurisdiction^ 

Return  of  Plaint —Act  X.  of  1877,  ♦  S7— Dismis- 
sal of  Suit.]  Where  a  Court  of  first  instance 
after  hearing  the  evidence  on  both  sides,  finds 
that  the  property  in  dispute  has  been  under- 
valued, and  consequently,  that  it  has  no  juris* 
diction,  it  must  return  the  plaint  under  $  57  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  ***e 
terms  of  which  are  compulsory,  and  may  be  put 
into  force  at  any  stage  of  the  case  ;  and  if  the 
Court,  instead  of  returning  the  plaint,  dismisses 
the  suit,  that  is  a  matter  which  affects  the 
merits  of  the  case,  and  becomes  a  proper  subject 
of  appeal.  Bhadeshwar  Chowdry  v.  Gauri- 
KANT  Nath  I  L.  Bep.  8  Cal.  834, 1882  ; 
11  Cal.  Bep.  300.     Garth,  C.J.,  and  Bose,  J. 

18. Act  X.  of  1877,  $  373— Withdrawal 

from  Suit  by  One  of  Several  Plaintiffs.]  The 
proviso  in  the  third  clause  of  \  373  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  does  not  de- 
prive the  Court  of  power  to  allow  one  of  several 
co-plaintiffs  to  withdraw  unconditionally  from 
the  suit,  though  his  co-plaintiffs  do  not  consent 
to  such  withdrawal.  Mohamava  Chowdhrain 
V.  Durga  Churn  Shaha...9  Cal.  Bep.  332, 
1881.     Morris  and  Tottenham,  J  J. 

19. Act  X.  of  1877,  ^  313— Application 

to  Set  Aside  Sale— Death  of  Judgment-Debtor — 
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Notice  to  Representative.'^  It  is  imperative  on  a 
Court,  before  making  an  order  to  set  aside  a 
sale  under  \  313  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  to  see  that  notice  has  been 
given  to  the  judgment-debtor,  or,  in  the  event  of 
his  death,  to  his  representative,  though  *' judg- 
ment-debtor" is  not  defined  in  the  section  so  as 
to  include  the  representative.  Bala  Kadar  r. 
GuLAM  M0HIDIN...I.  L.  Rep.  7  Bom.  424, 
1883.     West  and  A^.  Haridas,  ]]. 

20, Lunatic  Defendant  —  Guardian  ad 

litem,  Appointment  0/.]  A  guardian  ad  litem 
cannot  be  appointed  under  Chapter  XXXI.  of 
the  Civil  Procedure  Code,  Act  XIV.  of  1882,  for 
a  lunatic  defendant  to  whom  Act  XXXV.  of 
185S  applies,  until  the  defendant  has  been 
adjudged  a  lunatic  under  the  provisions  of  that 
Act.    JonnagadalA  Subbaya  'o.  Thatiparathi 

Senadala  Buthava I.  Ij.  Rep.  6  Mad. 

880,  1883.     Innes  and  Kernan,]]* 

21.  Partition  Suit— Act  XIX.  of  1873, 

SS  I  '3.  1 15 — Decree  ^Omission  to  Frame — Appeal. '\ 
Where  a  Collector  or  Assistant  Collector  has 
determined  to  inquire  into  objections  raising 
questions  of  title  preferred  under  (  1 13  of  Act 
XIX.  of  1873,  his  proceedings  thereon  must  be 
conducted  as  an  original  suit  in  a  Civil  Court, 
the  entire  procedure  provided  by  the  Civil  Pro- 
cedure Code  being  applicable  to  all  partition 
suits. 

A  decree  is  a  necessary  part  of  the  ultimate 
procedure  in  all  suits,  and  is  therefore  a  neces- 
sary incident  to  the  proceedings  in  cases  tried 
under  S  1 13  of  Act  XIX.  of  1873. 

Where  an  Assistant  Collector  passed  a  deci- 
sion under  that  section,  but  omitted  to  draw  up 
a  decree,  and  the  District  Court,  on  appeal, 
passed  a  decree  affirming  the  decision  of  the 
Assistant  Collector, 

On  second  appeal,  Stuart,  C.J.,  held  that  the 
absence  of  a  decree  on  the  record  of  the  Court 
of  first  instance  was  fatal  to  the  present  appeal 
and  prevented  its  being  heard,  and  also  to  the 
appeal  lo  the  District  Court,  the  whole  of  whose 
proceedings  should  be  set  aside,  and  the  case  re- 
manded to  the  Assistant  Collector  to  complete 
his  proceedings  by  drawing  up  a  formal  decree. 

Straight,  J.,  held  that  an  appeal  lay  from  the 
decree  of  the  District  Judge,  and  that  it  ought 
to  be  reversed,  and  the  case  remanded  to  the 
Assistant  Collector  to  draw  up  a  formal   decree. 


PROCEDURE—  CXVlli—contd, 

Ranjit  Singh  r.  Ilahi  Baksh I.  L.  Rep. 

5  All.  620,  1883.    Stuart,  C.J.,  and  Straight, 

I 

22. Receiver,  Appointment  of— Act  XIV. 

of  1882,  §  503.]  The  discretion  given  by  §  503 
of  the  Civil  Procedure  Code,  Act  XIV.  of  18S2, 
to  the  High  and  District  Courts,  to  apix>int  a 
receiver,  is  one  that  should  be  used  with  the 
greatest  care  and  caution.  Because  a  plaintiff 
in  his  plaint  makes  violent  and  wholesale  charges 
of  waste  and  malversation  against  a  defendant 
in  possession  of  property  as  executrix  under  a 
will,  or  as  the  tenant  for  life,  and  on  this  basis 
applies  for  a  receiver  to  be  appointed,  it  is  not  a 
necessary  consequence  that  such  appointment 
should  be  made.  Srimati  Prosonomovi  Devi 
V.  Beni  Madhab  Rai...I.  L.  Rep.  5  All.  556, 
1883.     Straight  and  Tyrrell,  JJ. 

23. Remand— 'Act  X.  ofi%Tj,  §§  563, 

566,  567.]  Where  a  decree  in  a  suit  has  been 
passed  on  the  merits  by  the  Court  of  first  in- 
stance, and  the  Appellate  Court  is  of  opinion  that 
an  issue  not  tried  by  the  former  Court  ought  to 
have  been  tried,  it  should  not  reverse  the  decree 
and  remand  the  suit  for  the  trial  of  that  issue, 
but  should  adopt  the  course  laid  down  by  ^$  566 
and  567  of  the  Civil  Procedure  Code,  Act  X.  of 

1877.      MOKUND     LaLL     v.      HURBULLrSH      Na- 

rain  SiNGH...12Cal.  Rep.  136,  1882.     Tot- 
tenham and  Bose,  JJ. 

24.  '  Misjoinder  of  Causes  of  Action  and 

Defendants."]  The  plaintiff's  claim  to  certain 
properties  attached  in  execution  of  a  decree, 
as  having  been  purchased  by  him  at  a  private 
sale,  having  been  dismissed,  the  properties  were 
sold  in  separate  lots  to  the  five  defendants. 

In  a  suit  by  the  plaintiff  against  all  the  de- 
fendants to  recover  the  property : — 

Held  that  there  had  been  no  misjoinder  of 
causes  of  action  or  defendants,  but  that  the  suit 
was  properly  constituted.  Raja  Ram  Te^ary  v. 
Luchmin  Pershad  (8  W.  R.  15)  distinguished. 
HiRA  Lal  Mozumdar  v.  Prosunno  Chunder 
Biswas.. .12  Cal.  Rep.  556,  1883.  GarthX-h 
and  Macpherson,  J. 

FR0CEDX7RE-  CRIHINAL. 

Adding  Charge  in  Session  Court. 

See  Procedure— Criminal.  16. 

-^—  Additional  Charges,  Notice  of. 

Sec  Fro;:6dure->Crii2unaL  24. 
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^-—  Alternative     Charge — False     Evidence — 
Jurisdiction. 
5^^  Procedure — Criminal.  15. 

• Amendment  of  Charge. 

5^  Procedure— Criminal.  16. 

• Approver,  Pardon  of,  Withdrawal    After 

Judgment, 
See  Procedure — Criminal.  28. 

Approver,  Pardon  of,  Withdrawal,  Grounds 

for. 
5:^  Procedure— Criminal.  40. 

—  Assessors,  Opinion  of — Summing  up  to. 

See  Procedure— Criminal.  42. 

■       Assessors,  Trial  by — Commenced    Before 
and  Pending  when  Act  X.  of  1882  Came 
into  Operation. 
5;?^  Procedure— Criminal.  44. 

Breach  of  Contract  by  Artificer — Summary 

Trial. 
5^^  Procedure— Criminal.  3. 

•^—  Commitment,  Warrant  of, — Signature. 
5f^  Procedure-rCriminal.  46. 

Committal  on  Evidence  Taken  in  Absence 

of  Accused, 
&tfProcedure— Criminal.  48. 

— —  Committal  for  False  Charge  Without  Exa* 
mining  Complainant's  Witnesses. 
5r^  Procedure— Criminal  20. 

—  Committal    by      Presidency     Magistrate, 

.  Application  to  Quash. 

See  Procedure— Criminal.  32. 

Committal  without  Examining   Witnesses 

for  Prosecution. 
See  Procedure— Criminal.  6. 

■         Committal  without  Jurisdiction. 

See  Procedure— Criminal.  43. 

^—  Discharge  by  Magistrate  After  Committal 
on  Charg^e  of  Adultery. 
See  Procedure— Criminal.  19. 

—  Discharge  by  Magistrate — Examination  of 

Witnesses  for  Prosecution. 
See  Procedure — Criminal.  4. 

— ^  Discharge  Dy  Magistrate  in  Sessions  Case. 
See  Procedure — Criminal.  31. 

—  Discharge  by  Magistrate — Order  Ex-parte 

for  Committal. 
See  Procedure— Criminal.  45. 
64 


PROCEDURE— CRIMINAL— «7«/rf. 

Discharge  by    Subordinate   Magistrate- 
Procedure  for  District  Magistrate. 
5;?^  Revival  of  Prosecution.  1. 

Queen    ?».     Venguvayyangar... 
I.  L.  Rep.  6  Dffad.  25. 

Dismissal     of    Complaint  for   Failure   to 

Pay  Fees  for  Witness  Summons. 
See  Procedure— Criminal.  10. 

Duty  of  Prosecution. 

See  Evidence.  16. 

Dhunno  Kazi I.  L.  Kep.  8 

Cal.  121  ;  10  CaL  Rep.  15|. 
5^<?  Procedure — Criminal  39. 

Evidence  Partly  Recorded  by   one  Magis- 
trate. 
See  Procedure— Criminal.  14. 

■  Examination  of  Accused. 

Sec  Examination  of  Accused. 

Examination   of    Witnesses    for   Defence 

Before  Close  of  Prosecution. 

See  Procedure— Criminal.  23. 
Further  Enquiry  When  will  be  Directed. 

See  Procedure— Criminal.  36. 

Inspection  of  Books  Subject  of  Charge  of 

Theft. 
See  Procedure— Criminal.  39. 

Joinder  of  Charges. 

See  Procedure-^CriminaL  13.  13a. 
13b.  13c.  13d. 

Joint  Trial  for  Separate  Offences. 

See  Procedure— Criminal  11. 12. 

Jufy,  Selection   by  Choice  instead  of  by 

Lot. 
See  Procedure— Criminal  30. 

Maintenanceof  Wife,  Arrears  of — Warrant. 

See  Procedure— Criminal.  8. 

Notice  of  Date  Fixed  for  Hearing  Appeal. 

See  Procedure — Criminal.  40. 

Nuisance,  Order  to  Remove. 

See  Procedure— Criminal.  86.  37. 

Obstruction  to  Public  Highway — Ex-parte 

Order. 
See  Procedure— Criminal.  9. 

■     '     Offences  Against  Stamp  Laws. 
See  Stamp.  10.  11. 

Empress  v.  Janki...I.  L.  Rep.  7 
Bom.  82. 

Empress  v.  Soddanund I.  L. 

Bep.  6  CaL  259. 
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FBOCEDURE— CBIMIKAL-  con/<^. 

—  Pardon  to  Approver,  Withdrawal  of  After 

Judgment. 
See  Procedure— Criminal.  28. 

—  Pardon,  Withdrawal  of. 

See  Procedure— Criminal.  40. 

Previous  Convictions. 

See  Procedure— Criminal.  50. 

—  Reference  by   District  Magistrate,  Extent 

of  Power  of. 
See  Procedure— Criminal.  33, 

-^ —  Reference  to  High  Court,  Grounds  for. 
See  Procedure— Criminal.  41. 

Reference  by  Sessions  Judge. 

See  Procedure— CriminaL  26. 

—  Refusal  of  Division  Bench  to  Hear  Affi- 

davits   in    Support    of    Application    to 
Transfer  Criminal  Case. 
See  Procedure— CriminaL  22. 

—  Refusal    to  Re-Summons    Witnesses    for 

Defence. 
See  Procedure— Criminal.  18. 

■         Remand. 

See  Procedure— CriminaL  27.  27a. 

Retrial. 

See  Procedure- CriminaL  1. 

-^  Revival  of  Proceedings  under  S  518,  Act 
X.  of  1872. 
See  Procedure— CriminaL  28. 

Revival  of  Prosecution. 

See  Revival  of  Prosecution. 

Statement  by  Accused,  Right  to  make. 

See  Procedure — Criminal.  39. 

Summary  Trial — 'Reasons  for  Finding. 

See  Procedure— CriminaL  21. 

—  Summary  Trial,  Record  of. 

See  Procedure— CriminaL  46. 


•  Summing  up — Misdirection. 

5^tf  Procedure— CriminaL  30. 


38. 


'  Transfer  of  Case  by  District  Magistrate. 
See  Procedure— CriminaL  34. 

•  Trial  by    Jury — Dissent  from    Verdict — 

Questioning  Jury. 

See  Criminal  Procedure  Code,  Act 

X.  of  1872,  §  263. 1. 

Empress  V.  Dhunum...!.  L.Bep. 

9  CaL  53. 


PBOCEDXJBE— CHIMIN  AL—r0ir/<;. 

Warrant  of  Commitment,  Signature  of. 

See  Procedure— Criminal.  46. 

Withdrawal  of  Case. 

See  Criminal  Procedure  Code,  Act 
X.ofl872,  §521. 1. 
IssuR  Chundek...!.  L.  Hep.  8 
CaL  883. 

• Withdrawal  of  Pardon  to  Approver  After 

Judgment. 
See  Procedure — Criminal.  28. 

Withdrawal  of  Pardon  to  Approver,  Grounds 

for. 
5^^  Procedure— CriminaL  49. 

1. Re-trial.']     When,  after    excluding 

evidence  improperly  admitted  and  placed  before 
a  jury,  the  remaining  evidence  is  not  of  such  a 
character  that  a  conviction  may  reasonably  be 
based  upon  it,  the  High  Court  will  not  order 
a  retrial.  Imperatrixv  Pandharinath...!.  L. 
Bep.  6  Bom.  34,  1881.     AfelviU  and  Kemball, 

JJ- 
S.  C.  under  Evidence.  1. 

2. Appealy  Reasonable  Time  for  Ap- 
pellant to  Support  ^Notice  in  Court  House — Act 
X,  of  1872,  §  278.]  A  general  notice  posted  in 
a  Sessions  Court-house  that  appeals  will  be 
heard  for  admission  only  on  the  first  Court  day 
after  presentation  of  the  appeal,  is  not  a  com- 
pliance with  the  requirements  of  §  278  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  wi., 
that  a  reasonable  time  shall  be  fixed  within 
which  the  appellant,  his  counsel,  or  agent,  may 
appear  and  be  heard  in  support  of  the  appeaL 
Malan  v.  The  Queen...!.  L.  Bep.  5  Mad. 
11,  1882.    Innes  and  Keman,  JJ. 

3. Act  XIII.  of  i%$g— Breach  of  Con- 
tract by  Artificers  —  Summary  Trial."]  When  a 
complaint  has  been  made  against  an  artificer 
workman,  or  labourer,  under  Act  XIII.  of  1859, 
the  inquiry  to  be  made  under  §  2  of  that  Act  is 
not  an  inquiry  into  an  offence  that  may  be  tried 
summarily.  Pollard  «.  Mothxal...!.  I«.  Bep. 
4  Mad.  284, 1881.  KindersUy  and  M,  Ayyar, 

JJ. 

4. Discharge  by  Magistrate  —  Exami- 

nation  of  Witnesses  for  Prosecution  —  Act  X,  of 
1872,  §§  215,  362.]  In  the  case  of  inquiries  into 
cases  triable  by  the  Court  of  Sessions  the 
Magistrate  should  ordinarily  examine  the  wit- 
nesses named  for  the  prosecution,  and  in  cases 
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triable  under  Chapter  XVII.  of  the  Criminal 
Procedure  Code,  Act  X.  of  1872,  he  musi  do  so. 
Section  362  of  that  Code  does  not  give  a 
Magistrate  discretion  to  dispense  with  the  exa- 
mination of  witnesses  for  the  prosecution  after 
they  have  been  summoned.  An  order  of  dis- 
chargee under  §  215  before  all  the  witnesses 
for  the  prosecution  have  been  examined  is  illegal* 
The  Queen  v.  Parasurama  Naikar...!.  L. 
Bep.  4  Mad.  839,  1661.     Turner,   C.}.,  and 

Kindersley,  J. 

5. Act  X.  of  1872,  S  45.]     Pending  an 

inquiry  before  the  Second  Class  Magistrate  of 
B.  Division  into  a  charge  of  house-breaking,  the 
Magistrate  was  transferred  to  the  A.  Division 
The  District  Magistrate  transferred  the  case  to 
his  file.  During  the  inquiry  it  appeared  to  the 
Second  Class  Magistrate  that  the  offence  com 
mitted  was  robbery,  and,  therefore,  not  triable 
by  him.  He  accordingly  stayed  proceedings, 
and  submitted  the  case  to  the  Magistrate  of  the 
Division,  who,  considering  that  he  had  no  juris- 
diction, as  the  offence  was  not  committed  in  his 
division,  forwarded  the  case  to  the  District 
Magistrate. 

The  District  Magistrate  ordered  the  Second 
Class  Magistrate  to  hold  an  inquiry  and  commit 
if  there  was  sufficient  evidence.  The  Second 
Class  Magistrate  accordingly  committed  the 
case: — 

Held^  that  the  District  Magistrate's  order  was 
illegal.  The  Queen  v.  Adapa  Venkanna...!. 
I*.  Bep.  4  Mad.  327, 1881.     Turner,  C.J.,  and 

M.  Ayyar,  J. 

6. Committal  without  Examination  of 

Witnesses  for  Prosecution^]  A  committal  by  a 
Magistrate  of  a  person  charged  with  perjury  in 
a  trial  before  himself,  without  examining  any 
witnesses  for  the  prosecution  is  illegal.    The 

Queen  V.  Chinna  Vedagiri  Chetti I.  L. 

Sep.  4  Mad.   227, 1881.     Turner,  C.J.,  and 

Kernan,  J. 

7. Act  X.  0/1872,  i  46.]    A  Magistrate 

to  whom  a  case  is  referred  under  $  46  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  for 
enhanced  punishment,  has  no  power  to  send  the 
case  to  another  Magistrate  for  further  inquiry. 
Queen  V.  Vela YUDAM I.  L.  Bep.  4  Mad. 

288,  1881.     Kindersley  and  M,  Ayyar,  JJ. 

8. Act  X,  of  1872,  H  536,  538— 3/flm- 

Unance  of  Wife^Arrears."]    Section  538  of  the ' 
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Criminal  Procedure  Code,  Act  X.  of  1872,  does 
not  deprive  the  Magistrate  who  has  made  an 
order  for  maintenance,  of  the  jurisdiction  given 
^y  i  536>  and  he  may,  in  his  discretion,  when 
the  husband  is  beyond  his  jurisdiction,  issue  a 
warrant  for  collection  of  arrears  of  maintenance. 
The  Queen  v.  Karri  Papayamma...L  L.  Bep* 
4  Mad.  280,  1881.     Kindersley  and  M.  Ayyar, 

JJ. 

9. Obstruction — Act  X,  of  iSy2t  §  532.] 

Where  a  complaint  was  made  to  a  Magistrate 
that  an  obstruction  had  been  raised  and  existed 
on  land  reserved  by  Government  and  dedicated 
as  a  public  road : — 

Held,  that  an  ex-parte  order  purporting  to  be 
made  under  $  532  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  directing  the  party  in 
possession  not  to  retain  possession  of  the  land 
until  he  should  obtain  the  decision  of  a  compe- 
tent Civil  Court  adjudging  him  to  be  entitled  to 
exclusive  possession,  with  a  further  direction  to 
remove  the  obstruction,  was  bad  in  law. 

In  the  Matter  of  khYKEii  Lindsay I.  L. 

Bep.  4  Mad.  121,  1881.     Turner,  C.J.,  and 

Innes,  J. 

10. Dismissal  of  Complaint  on  Failure 

to  Pay  Pees  for  Witness  Summons^Act  X,  of 
1872,  $$  205,  361.]  When  a  complainant  is  re- 
quired to  pay  fees  for  summoning  witnesses 
under  §  361  of  the  Criminal  Procedure  Code, 
Act  X.  of  1872,  and  fails  to  do  so,  the  Magistrate 
must  deal  with  the  case  on  such  evidence  as  he 
may  have  before  him,  and  is  not  justified  in 
dismissing  the  complaint  under  §  205  of  the 
Code. 

In  the  Matter  of  KoRAPULU  v.  M0NAPPA...I. 
L.  Bep.  5  Mad.   160,  1882.     Turner,  C.J., 

and  Kernan,  J. 

11. Joint  Trial  for  Separate  Offences,'] 

Where  a  Magistrate  tried  14  persons  together 
charged  with  distinct  offences  under  f  5  290  and 
291  of  the  Penal  Code,  the  High  Court  quashed 
the  convictions  considering  that  the  accused 
must  have  been  prejudiced  by  the  irregularity. 
PuusANKi  Reddi  V,  The  Queen...!.  L.  Bep. 
6  Mad.  20, 1882.    Innes  and  M.  Ayyar,  JJ. 

12. Joint  Trial  —  False  Evidence  — 

Using  Evidence  known  to  be  False.']  Where 
several  persons  are  charged  with  giving  false 
evidence,  each  of  them  should  be  tried  separately. 
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Five  persons  were  jointly  tried,  one  of  them 
in  respect  of  three  receipts  for  money  produced 
by  him  in  evidence  in  a  judicial  proceeding,  on 
three  charges  of  using  evidence  knowing  to  be 
false,  and  the  others  on  charges  of  giving 
false  evidence  in  the  same  judicial  procecxling 
in  support  of  the  receipts.  Straight ,  J.,  being 
unable  to  say  that  the  accused  had  not  been 
prejudiced  in  their  defence  by  having  been  im- 
properly tried  together,  quashed  the  convictions 
and  directed  a  fresh  trial  of  each  accused  sepa- 
rately. Empress  v.  Anant  Ram...I.L.  Rep. 
4  AIL  293, 1682. 

18. Joinder  of  Charges— Act  X.  of  1 872, 

H  452,  453-]  The  accused  was  charged  with 
and  tried  at  the  same  time  for,  having  cheated 
the  prosecutor  and  another  person  respectively 
on  three  separate  occasions  within  one  year  of 
each  other  :— 

Heldt  that  such  joinder  of  charges  was  erro- 
neous, as  the  combination  of  three  offences  of 
the  same  kind,  for  the  purpose  of  one  trial  can 
only  be  where  they  have  been  committed  in 
respect  of  one  and  the  same  person,  and  not 
against  different  prosecutors,  within  12  months, 
as  provided  by  the  Criminal  Procedure  Code. 
Empress  tr.  Murari...!.  L.  Bep.  4  All.  147, 
1881.  Straight  and  Tyrrell,  JJ. 
Dissented  from  in  18d,  infra, 

18a. Joinder  of  Charges-^Act    X.  of 

1872,  \  453 — Error  not  Prejudicing  Accused — 
Penal  Code,  §§  41 1,  413.]  Where  the  accused 
was  tried  on  seven  distinct  charges  of  dishonest- 
ly retaining  stolen  property  belonging  to  seven 
different  persons  : — 

Held,  that  regard  being  had  to  the  provisions 
of  §  453  of  the  Criminal  Procedure  Code,  Act 
X.  of  1872,  the  accused  ought  not  to  have  been 
charged  and  tried  at  the  same  time  with  more 
than  three  of  such  offences,  but  as  he  had  not 
been  prejudiced  by  the  irregularity,  it  was  not 
a  ground  for  setting  aside  the  conviction. 

An  accused  cannot  be  tried  at  the  same  trial 
for  receiving  or  retaining,  and  habitually  re- 
ceiving or  dealing  in  stolen  property,  the 
offences  not  being  of  the  same  kind  within  the 
meaning  of  \  453  of  Act  X.  of  1872.  The 
proper  course  would  be  to  try  him  first  for  the 
offence  under  f  41 1  of  the  Penal  Code,  of  dis- 
honestly receiving  or  retaining  stolen  property 
and  then,  if  he  be  convicted,   to  try  him   for  the 
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offence  under  $  413,  putting  in  as  evidence  the 
previous  conviction  under  j  411,  and  proving 
the  finding  of  the  rest  of  the  property  in  respect 
of  which  no  separate  charge,  under  f  41 1 1  could 
be  made  or  tried  by  reason  of  the  provisions  of 
$  453  of  the  Criminal  Procedure  Code,  Act  X. 
of  1872. 

In  the  Matter  of  the  Petition  of  UttoM 
K00ND00...I.  Ij.  Eep.  8  CaL  634, 1882  ; 
10  Cal.  Bep.  466.    McDonnell  and  Field,  JJ. 

18b. Separate  Trial—Riot  and  Hurt^ 

Joinder  of  Charges— Act  X  of  1872,  ^  454.] 
Though  persons  charged  with  rioting  and  also 
with  causing  hurt,  may  be  tried  as  for  one 
offence  under  $  454  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  yet,  it  is  not  illegal  to 
try  them  for  each  offence  separately* 

In  the  Matter  of  the  Petition  0/ AMBRUODiit... 
I.  L.  Bep.  8  Cal.  481,   1882«    Mitt4fr  and 

Maclean,  J  J. 

13c. Joinder  of  Charges —  Act  X,  of 

1872,  S  \  445.  446, 453  —  Separate  Trials  —  Penal 
Code,  H  166,  467,  471.]  The  accused  was 
committed  for  trial  on  55  charges,  including 
three  under  f$  167,  466  and  471  of  the  Penal 
Code.  At  the  trial  before  the  Sessions  Court, 
the  Judge,  instead  of  exercising  the  powers 
conferred  on  him  by  H  445  ^ncl  446  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  and 
holding  separate  trials,  informed  the  accused 
that  he  would  acquit  him  of  all  the  charges 
except  those  already  mentioned,  and  that  the 
trial  would  be  confined  to  them.  But  to  give 
the  Government  an  opportunity  of  appealing 
against  the  acquittal  on  the  other  charges,  the 
Judge  allowed  evidence  in  regard  to  them  to  be 
adduced.  But  it  was  only  in  respect  of  the 
three  charges  under  $$  167,  466  and  471  of  the 
Penal  Code,  that  the  accused  was  examined, 
and  required  to  give  an  explanation : — 

Held,  that  the  offences  under  W  167  and 
466  of  the  Penal  Code  are  not  of  the  same  kind 
as  defined  in  §  453  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  though  the  same  in- 
dividual may  commit  both  in  the  same  transac- 
tion, and  that  the  Judge  ought  to  have  exer- 
cised the  powers  conferred  on  him  by  ^5  44S 
and  446  of  the  Criminal  Procedure  Code,  Act  X. 
of  1872,  and  proceeded  to  hold  separate  trials, 
but  as  it  did  not  appear  that  the  accused  had 
been    prejudiced  in  his  defence  by  the  proceed- 
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ings  in  the  lower  Court,  the  convictions  under 
f  j  167  and  467  of  the  Penal  Code  were  upheld. 

Empress  v.  Sreenath  Kur I.  L.  B^p.  8 

Cal.  450, 1882 ;  10  Oal.  Bep.  421.    Mortis 
and  OKinealy,  JJ. 

18d.  Joinder  of  Charges  —  Separate 

Trials  —  O fences  of  Same  Kind  against  Dif- 
ferent Persons — Act  X.  of  1872,  ff  452,  453.] 
Where  an  accused  person  was  committed  to  the 
Court  of  Session,  and  there  tried  on  one  charge, 
including  four  counts,  vi*. — (l)  House-breaking 
by  night  with  intent  to  commit  theft  in  the 
house  of  i4.  ;  (2)  theft  from  the  same  house 
(3)  house-breaking  by  night  with  intent  to 
commit  theft  in  the  house  of  B  ;  and  (4)  theft  in 
the  same  house,  and  pleaded  guilty  to  the  first 
and  third  heads  of  charge  :— 

Held^  that  the  course  followed  by  the  Magis- 
trate and  Sessions  Judge  was  not  illegal,  the 
case  fell  within  $  453  of  the  Criminal  Procedure 
Code,  Act  X.  of  187a,  the  words  '*  offences  of 
the  same  kind  "  in  which  are  not  to  be  limited 
by  the  explanation  to  that  section,  but  included 
such  a  case  as  this  where  a  man  had  within  a 
year  committed  two  offences  of  house-breaking. 

The  words  '*  offences  of  the  same  kind  "  in 
that  section  are  not  limited  to  offences  against 
one  and  the  same  person.  Empress  v.  Murari 
(I.  L.  Rep.  4  All.  147)  dissented  from. 

Per  Norris,  J.— Judges  should  take  care  that 
prisoners  are  not  prejudiced  by  the  joinder  of 
charges  under  \  453,  and  should  always  be  an- 
xious to  lend  a  willing  ear  to  any  application  for 
separation  of  charges  and  for  separate  trials  on 
separate  charges. 

Per  Field,  J. — ^The  explanation  to  J  453  must 
be  understood  as  extending  not  as  limiting  the 
meaning  of  the  section.  Manu  Miya  v.  The 
EMPRESS...L  L  Bep.  9  Cal.  871, 1882  ;  11 

Cal,Eep.522. 

14.  Act  JT.  0/1872,  \   32S— Evidence 

Partly  Recorded  by  the  Magistrate."]  The  power 
given  by  the  Criminal  Procedure  Code,  Act  X. 
of  1872,  toa  Magistrate  to  pronounce  a  judgment 
on  evidence  partly  recorded  by  his  predecessor 
and  partly  by  himself  does  not  extend  to  a 
Sessions  Judge.  Taraoa  Baladuv.The  Queen. 
I.  L.  Bep«  3  Mad.  112, 188L    Turner,  C.J., 

and  Kindersley,  J. 

15,  -—  Act  X.  of  1872,  $  473 — Alternative 
Charge,]    A  prisoner  who  had  made  contradic- 
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tory  statements  on  oath  before  a  Magistrate  and 
before  a  Sessions  Court,  was  convicted  by  the 
Sessions  Judge  on  a  charge  in  the  alternative, 
of  giving  false  evidence  before  the  Magistrate  or 
before  himself : — 

Held,  that  the  Sessions  Judge  was  precluded 
by  §  473  oi  the  Criminal  Procedure  Code,  Act 
X.  of  1872,  from  trying  the  case.  SuNdriah  v. 
The  QUEEN...I.  L.  Eep.  3  Mad.  254, 1881. 

Turner,  C.J. 

16. Amendment  of  Charge  —  Adding 

Charge,"]  Except  in  the  case  of  certain  offences 
committed  before  it  or  under  its  own  cogni- 
zance (Criminal  Procedure  Code,  Act  X.  of 
1872,  f$  435,  472,  474,)  a  Court  of  Session 
cannot  take  cognizance  of  any  offence  unless 
the  accused  person  has  been  committed  for 
trial. 

A  Court  of  Session  can  amend  or  altera  charge 
on  which  an  accused  person  has  been  commit- 
ted, or  when  an  accused  has  been  committed 
without  a  charge  at  all,  or  a  charge,  which 
the  Court,  on  a  reference  to  the  proceedings 
before  the  committing  Magistrate,  considers 
improper,  draw  up  a  charge  for  any  offence 
which  it  considers  proved  by  the  evidence  taken 
before  the  committing  Magistrate;  but  it  has  no 
power  to  add  a  charge  of  an  .offence  which, 
though  it  arises  out  of  the  same  circumstances, 
is  distinct  from  that  for  which  the  accused  has 
been  committed  for  trial,  and  which  is  not  sup- 
ported by  the  evidence  taken  by  the  Magis- 
trate. 

Where,  therefore,  an  accused  person  was  com- 
mitted on  a  charge  under  $  202  of  the  Penal 
Code,  of  having  intentionally  omitted  to  give 
information  of  a  murder,  and  the  Sessions 
Judge,  in  spite  of  the  protest  of  the  accused, 
added  a  charge,  which  was  not  supported  by 
the  evidence  before  the  committing  Magistrate, 
under  \  f  109  and  aoi  of  abetting  a  co-prisoner 
in  concealing  the  body  of  the  murdered  man, 
and  required  the  accused  to  plead  to  it,  and 
convicted  and  sentenced  him  on  such  charge : — 

Held,  that  the  action  of  the  Judge  in  adding 
the  charge  was  ultra  vires,  and  was  not  a  mere 
error  of  procedure,  but  an  improper  assumption 
of  jurisdiction,  and  the  conviction  on  such  add- 
ed charge  must,  therefore,  be  quashed. 

The  proper  course  to  have  pursued  was  to 
have  postponed  the  trial  of  the  accused,  and  to 
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have  sent  the  record  of  the  murder  case  to 
the  committing  Magistrate  to  consider  whether 
there  were  or  were  not  grounds  for  inquiring 
into  a  charge  against  the  accused  of  a  more 
serious  character  than  that  on  which  he  had 
been  committed.  Mutirakal  Kovilagatha 
Rama  Varma  Raja  t.The  Queen...!.  Ij.  Bep. 
8  Mad.  851,  1881.     Turner,  C.J.,  and  Innes, 

J- 

17. Act   X.   of   1872,  SS  518.  530- 

Breach  of  Peace ,  Dispute  likely  to  Cause — Revision 
^St.  24  and  25  Vic,  C.  104,  ^  15.]  Where  a 
dispute  exists  as  to  the  right  oi  management, 
worship,  and  administration  of  a  temple  and  its 
appurtenant  estates,  if  a  Magistrate  is  satisfied 
from  information  received  (which  need  not 
necessarily  be  on  the  record,  as  oral  information 
may  be  sufificient),  that  the  attitude  of  the  par- 
ties is  such  as  to  occasion  an  apprehension  of  a 
collision  of  the  two  parties  in  which  a  breach  of 
the  peace  is  imminent,  he  may  make  an  order 
under  $  518  of  the  Criminal  Procedure  Code, 
Act  X.  of  1872,  directing  the  party  out  of  pos- 
session to  abstain  from  interfering  with  the 
management,  worship,  and  administration  of  the 
temple  and  its  appurtenant  estates  until  a  de- 
cision of  a  competent  Court  has  been  obtained 
in  his  favour,  such  an  order  being  an  order  to 
abstain  from  a  *'  certain  act"  within  the  meaning 
of  the  section. 

The  High  Court  cannot  interfere  in  revision 
or  under  the  Charter  Act  24  and  25  Vic,  C.  104,  § 
1$,  with  an  order  passed  under  f  518  of  the  Crimi- 
nal Procedure  Code,  Act  X.  of  1872,  if  the 
Magistrate  had  jurisdiction  to  make  it,  such 
order  not  being  a  judicial  proceeding. 

During  the  argument,  Innes,  J.,  said  that  he 
had  always  understood  the  15th  section  of  the 
Charter  Act  to  refer  to  administrative  proceed- 
ings. Elavarisu  Vanamamalai  Ramanuja  Jee- 

YARSVAMl     V.    VANAMALAI    RaMANUJA     JbEYAR. 

I.  L.  &6p.  8  Mad.  864, 1881.    Innes  and  M. 

Ayyar,  JJ. 

18.  —  Witness  for  Defence,  Failure  to 
Attend— Refusal  to  Re-Summon— Act X.  of  1S7 2, 
$  359.]  On  the  30th  March,  i88x,  a  summons 
was  issued  on  the  application  of  an  accused,  for 
the  attendance  of  a  witness  on  his  behalf,  on  the 
l8th  April,  to  which  day  the  further  hearing  of 
the  case  had  been  adjourned.  There  was  some 
delay  in  serving  the  summons,  and  the  witness 
did  not  attend  on  that  day.     The  Magistrate 
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refused  an  application  by  the  accused  for  the 
issue  of  a  second  summon,  to  the  witness,  under 
5  359  oi  the  Criminal  Procedure  Code,  Act  X. 
of  1872,  on  the  ground  that  the  application  was 
not  made  in  **  good  faith** : — 

Held,  that  that  section  had  no  application  to  the 
case  as  it  stood  before  the  Magistrate  on  the 
i8th  April,  and  that  he  was  bound  to  make  a 
further  attempt  to  secure  the  attendance  of  the 
witness,  the  first  attempt  having  apparently  been 

only  nominal.     Emfress  v.  Rukn-ud-din L 

L.  Bep.  4  All.  58, 1881.    Duthoit,  J. 

19.  —  Committal  on  Charge  of  Adultery 
— Withdrawal  of  Prosecution — Discharge  of  Ac* 
cused—Act  X.  of  1872,  §§  196,  197.]  A  Magis- 
trate having  committed  an  accused  for  trial  on 
a  charge  of  adultery,  immediately  after,  on  the 
representation  of  the  prosecutor  that  he  did  not 
wish  to  proceed  with  the  case,  discharged  the 
accused : — 

Held,  that  the  order  of  discharge  was  bad,  as 
under  §§  196,  197  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  a  commitment  once  made 
can  only  be  quashed  by  the  High  Court.  Em- 
press v.Jangbir L  ii.  Bep.  4  AIL  150y 

1881.     Brodhurst,]. 

20. False  Charge,  Committal  for,  with- 
out Examining  all  Complainants  Witnesses — 
PenalCode,\2\i—ActX.ofl%'j2,l^'jl.']  Where 
a  Magistrate  dismisses  a  complaint  under  §  147 
of  the  Criminal  Procedure  Code,  Act  X.  of  1872, 
after  examining  the  complainant,  and  then  after 
making  a  preliminary  enquiry  under  §  471, 
commits  the  complainant  to  the  Sessions  on  a 
charge  of  an  offence  under  $211  of  the  Penal 
Code,  such  committal  and  the  trial  consequent 
thereon  are  not  illegal,  and  cannot  be  set  aside 
merely  because  the  Magistrate  did  not,  before 
proceeding  against  the  complainant  under  §  471 
of  the  Criminal  Procedure  Code,  allow  him  an 
opportunity  of  substantiating  the  truth  of  his 
complaint   by   calling   evidence.    Empress   v. 

Bhawani  Prasad I.  L.  Bep.  4  All.  183, 

1881.     OldfieU,  J. 

8L Act  X.  of  1872,  «  41, 44,  Al^>  *84-] 

A  Magistrate  of  a  Division  of  a  District,  under 
$  44  of  the  Criminal  Procedure  Code,  Act  X.  of 
1872,  made  over  a  case  of  theft  for  trial  by  a 
Magistrate  of  the  Third  Class,  who  was  on  tour 
in  the  district  in  the  discharge  of  his  pablic 
duties.    The  latter,  who  had  jurisdiction,  found 
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the  accused  guilty,  and  considering  that  the  ac- 
cused ought  to  receive  a  severer  sentence  than 
he  could  inflict  under  f  42  of  the  Code,  submit- 
ted his  proceedings  to  the  Former,  who  sentenced 
the  accused :  — 

Held^  that  the  latter  Magistrate  was  subordi- 
nate to  the  former  within  the  meaning  of  S  41  of 
the  Code,  and  that  the  procedure  of  the  Magis- 
trates was  therefore  according  to  law. 

Held,  also,  that,  assuming  that  the  latter 
Magistrate  was  not  *'  subordinate"  to  the  former, 
the  provisions  of  S  2S4  would  not  have  been 
applicable,  as  they  do  not  refer  to  the  illegality 
of  a  sentence,  or  to  the  case  of  a  Magistrate 
transferring  a  case,  who  has  no  power  to  transfer, 
but  to  the  invalidity  of  a  conviction  for  want  of 
jurisdiction.     Empress  v.  Kallu...!.  L.  Rep. 

4  AIL  366,  1832.     Straight  and  Tyrrell,  JJ. 

22. Refusal  by  Division  Bench  to  Hear 

Affidavits  in  Support  of  Application  to  Tratisfer 
Criminal  Case — Power  of  Chief  Justice  to  AP' 
point  Another  Bench  —  Review — St.  24  and  25 
Vic,  C,  104,  $  14.]  A  rule  having  been  obtained 
on  behalf  of  a  prisoner,  calling  on  the  prosecu- 
tion to  show  cause  why  the  case  should  not  be 
transferred  for  trial  to  some  other  Court  of 
Session,  a  Division  Bench  of  the  High  Court, 
duly  constituted,  consisting  of  two  Judges,  re- 
fused to  allow  the  affidavits  in  support  of  the 
application  to  be  read,  and  discharged  the  rule. 
On  an  application  made  to  the  Chief  Justice  to 
appoint  another  Bench  to  hear  and  determine 
the  rule,  on  the  ground  that  it  had  not  been 
heard,  and  that,  consequently,  the  order  dis- 
charging it  was  null  and  void  : — 

Held,  that  the  Chief  Justice,  having  once 
appointed  a  Bench  under  $  14  of  the  Charter 
Act,  24  and  25  Vic,  C.  104,  to  hear  any  particu- 
lar case,  had  no  power  to  interfere  where  the 
case  had  been  disposed  of  by  that  Bench. 

Held,  also,  that  the  refusal  of  the  Bench  to 
hear  the  affidavits  read,  if  an  error  at  all,  was 
simply  one  of  law  in  the  course  of  dealing  with  a 
matter  clearly  within  their  jurisdiction,  and  that, 
therefore,  the  decision  could  not  be  treated  as  a 
nullity,  or  its  legality  questioned  by  the  Chief 
Justice. 

Held,  also,  that  whether  the  judgment  had 
been  signed  or  not  previous  to  the  application  to 
the  Chief  Justice,  an  interlocutory  order  of  such 
a  nature  in  a  criminal  case  is  not  final,  but 
might  be  reviewed  or  reconsidered,  or  a  similar 
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application  might  be  entertained,  as  often  as  the 
Court  in  its  discretion  thought  proper. 
In  the  Matter  of  Abdool  Sob  h  an... I.  L.  Rep. 
8  Cal.  68, 1881.     Garth,  C.J . 

28.  Examination  of  Witnesses  for  De- 
fence before  Close  of  Prosecution  ]  The  fact  that 
some  of  the  witnesses  for  the  defence  have  been 
examined  before  the  case  for  the  prosecution 
was  closed  is  no  ground  for  reversing  a  convic- 
tion where  the  accused  has  not  been  thereby 
materially  prejudiced  in  his  defence. 

In  the  Matter  of  the  Petition  of  Kali  Churn 
CHUNAR1...I.  L.  Bep.  8  Oal.  154,  1881  ;  10 
Cal.  Bep.  61.     Prinsep  and  Wilson,  J  J. 
S.  C.  under  Evidence.  17. 

24.  -^—  Summary  Trial'^Reasons  for  Find- 
ing — ActX.  cfiS72,  $  277 —Fresh  Charge,  Notice 
of]  A  Magistrate,  in  cases  in  which  no  appeal 
lies,  is  bound  to  record  a  brief  statement  of 
his  reasons  for  convicting  the  accused. 

Where  a  person  is  arrested,  and  certain 
charges  are  entered  against  him  in  the  police 
book,  he  should  not,  on  the  day  of  trial,  be 
called  on  to  meet  other  charges  without  previous 
intimation  being  given  to  him  of  the  additional 
charges. 

In  the  Matter  of  the  Petition  <?/ Radoinath 
SHAHA...I.  L.Bep.8  Cal.  195, 1881.    Miiter 

and  Maclean,  JJ. 

25. Reference  by  Sessions  Judge  under 

f   295  of  Act  X,  of  1872.]     Where  a  Sessions 
Judge  has,  under  S  ^5  o^  ^^^  Criminal  Proce- 
dure Code,  Act  X.  of  1872,  called  for  the  record 
of  an  inferior  Court,  he  ought,  before  referring 
the  case  to  the  High  Court  for  orders,  to  call  on 
the  lower  Court  for  an  explanation,  and  submit 
the  explanation,  with  the  rest  of  the   record  to 
the  High  Court    Mailandi  Fakir  v.  Taripul- 
laPramanik...I.L.  Bep.8Cal.  644,  1882. 
McDonnell  and  Field,  J  J. 
S.  C.  under  Seciurity  to   Keep  the 
Peace.  2. 

26. Act  X.  0/1872,  §  ^yi^Preliminary 

Inquiry.']  An  order  made  under  $  471  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  send- 
ing a  case  for  inquiry  by  a  Magistrate,  is  not 
necessarily  bad  because  the  Court  did  not  make 
a  preliminary  inquiry  before  passing  such  order. 
The  law  requires  only  such  preliminary  inquiry 
*'  as  may  be  necessary.  " 
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Where,  therefore,  a  Munsiff,  being  of  opinion 
that  both  the  parties  to  a  suit  tried  by  him  had 
given  false  evidence,  sent  the  case  for  inquiry 
by  a  Magistrate  under  $  471,  with  a  proceeding 
embodying  the  facts  of  the  case,  and  charging 
the  parties  respectively  with  giving  false 
evidence  on  certain  points,  and  there  was  no- 
thing to  show  that  any  inquiry  the  Munsiff  could 
have  made  was  necessary,  or  would  have  put  the 
Magistrate  in  a  better  position  for  dealing  with 
the  case  : — 

Held^  that  the  proceedings  were  not  bad,  be- 
cause the  Munsiff  had  not  held  a  preliminary 
inquiry.  Empress  v.  Juala  Prasad. ..I,  L. 
Rep.  5  All.  62, 1883.     Tyrrell,  J. 

27. Remand  without  Examintfig  Wit- 
nesses— Reasonable  Cause  for — Act  X,  of  1872,  \S 
190,  194.]  Section  194  of  the  Criminal  Proce- 
dure Code,  Act  X.  of  1872,  must  be  read  as  a 
proviso  to  the  provisions  of  S  250,  and  autho- 
rizes a  Magistrate,  for  reasonable  cause,  to  re- 
mand an  accused  person  to  jail  without  examining 
any  witness. 

Where  evidence  was  available,  but  it  appeared 
necessary  to  the  Magistrate  to  defer  the  ex- 
amination of  the  witnesses  in  order  that  further 
evidence  might  be  produced,  so  that  the  inquiry, 
when  commenced,  might  be  continuous  : — 

Held,  that  such  a  reason  recorded  by  a 
Magistrate,  though  not  sworn  to,  justified  an 
order  of  remand  for  5  days,  and  a  second  re- 
mand for  4  days  without  examining  any  wit- 
nesses. 

An  accused  person  has  a  right  to  have  the 
evidence  against  him  recorded  at  as  early  a 
period  as  possible,  and  the  fact,  that  there  is  or 
may  be  a  great  body  of  evidence  forthcoming 
against  him,  is  not  aground  for  detention  for  an 
inordinate  period. 

Per  Keman,  J. — It  is  not  enough  that  a  reason- 
able  cause  should  exist  for  a  remand  without 
examining  any  witnesses,  but  the  Magistrate 
must  express  clearly  on  the  record  the  *'  reason- 
able  cause"  which  made  such  a  course  necessary 
or  advisable.  Manikam  Mudaliv.TheQueen. 
I.  L.  Bep.  6  ])Cad.  63,  1882.  Innes,  C.J. 
(Offg.),  and  Keman,  J. 

S.  C.  under  BaiL 

27a. Remand     without      Examining' 

Witnesses — Bail.]     When  an  accused  person  is 
first  brought  before  a  Magistrate,  and  a  remand 
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is  asked  for  by  the  prosecutor,  it  is  not  necessary 
to  go  fully  into  the  charges,  but  some  evidence 
should  be  given  on  which  the  Magistrate  can,  in 
the  exercise  of  his  discretion,  determine  whether, 
for  the  ends  of  justice,  it  is  necessary  to  detain 
the  accused  in  custody,  or  whether  they  should 
be  admitted  to  bail. 

Ordinarily,  it  is  sufficient  to  show,  by  the  evi- 
dence of  a  police  officer,  that  the  police  arc  in 
possession  of  information  they  believe  to  be 
reliable  that  an  offence  has  been  committed,  and 
that  the  accused  was  concerned  in  its  commis- 
sion. When  the  accused  is  brought  up  after  a 
remand,  some  direct  evidence  of  his  connection 
with  the  crime  should  be  required  to  justify  the 
Magistrate  in  refusing  bail,  and  with  each  re- 
mand the  necessity  for  the  production  of  impli- 
cating proof  becomes  more  strong.  Ponnusa- 
Mi  Chetti  v.  The  Queen. ..I.  L.  Bep.  6  Uad. 
69,  1882.     Turner,  C.J.,  and  Keman,  J. 

28. Pardon  to  Approver^  Withdrawal  of 

after  Judgment-^ Act  X,  of  1872,  $  349 —  Trial 
Improperly  Originafipd,  Power  of  High  Court  to 
Set  Aside  Conviction  on."]  At  a  Sessions  trial 
the  Sessions  Judge,  after  acquitting  the  prisoner, 
passed  an  order  withdrawing  a  pardon  which 
had  been  granted  to  an  approver,  who  had  given 
evidence  in  the  case,  and  ordered  his  commit- 
ment The  approver  was  convicted  on  the 
trial  :— 

Held,  by  Mitter,  J.— That  the  order  withdraw- 
ing the  pardon  and  directing  the  approver  to  be 
committed,  was  passed  contrary  to  the  provisions 
of  \  349  of  the  Criminal  Procedure  Code,  Act 
X.  of  1872.  The  words  "  before  judgment  has 
been  passed"  were  inserted  in  that  section  with 
a  view  to  put  a  limitation  in  respect  of  the  time 
within  which  the  power  of  the  withdrawal  of  the 
pardon  conferred  on  the  Court  of  Sessions  may 
be  actually  exercised.  The  power  of  directing 
commitment  conferred  by  the  section  in  question 
on  the  Court  of  Session  can  only  be  exercised 
before  the  judgment  has  been  passed. 

The  trial,  therefore,  of  the  approver  was 
illegal. 

By  Maclean,  J. — ^That  the  correct  view  of  S  349 
of  the  Criminal  Procedure  Code  was,  that  it 
must  appear  to  the  Judge  before  he  passes  his 
judgment  that  the  conditions  of  the  pardon 
have  not  been  complied  with,  but  that  it  was  not 
necessary  that  the  order  should  be  made  before 
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the  judgment  is  passed  ;  and  that,  in  the  present 
case,  it  was  impossible  to  hold  that  because  the 
actual  order  for  commitment  of  the  accused  was 
written  (though  in  the  judgment)  after  acquittal, 
therefore  it  did  not  appear  to  the  Judge  before 
passing  his  judgment  that  there  were  grounds 
for  the  order. 

The  High  Court  may,  without  reference  to 
the  Local  Government,  set  aside  a  conviction  on 
a  trial  improperly  originated. 

In  the  Matter  of  the  Petition  of  Nob  IN  Chun- 

DRA  Banikava...!,  L.  Bep.  8  Cal.  560, 1882 ; 

lOCal.  Bep.869. 

20. Act  X.  of  1872,  SS  297,  518  —  In- 
junction —  Revival  of  Proceedings  —  Judicial 
Proceeding— Revisionist.  2^ and  2$  Vic,  C.  1O4, 
f  1 5  —  Superintendence  of  High  Court.']  A 
Magistrate  who,  having  reviewed  an  order  made 
by  him  prohibiting  the  holding  of  a  market  on 
a  particular  day  until  further  orders,  sets  aside 
such  order  and  strikes  the  case  off  the  file,  has 
no  power  to  revive  it  without  a  fresh  proceed- 
ing. A  Magistrate  has  no  power  to  pass  a  per- 
petual injunction  under  $  518  of  the  Criminal 
Procedure  Code,  Act  X.  of  1872.  Gopi  Mohun 
Mullick  V.  Taramoni  Chowdhrani  (I.  L.  R.  5  Cal. 
7>  followed.  Orders  under  that  section  not 
being  judicial  proceedings,  the  High  Court  has 
no  power  to  deal  with  them  under  f  297  of  the 
Code;  but  where  an  illegal  order  has  been 
made  the  High  Court  has  power  to  set  it  aside 
under  the  Charter  Act,  St  24  and  25  Vic,  C.  104 
US' 

In  the  Matter  of  the  Petition  of  Chunder 
NathSen  (I  L.  R.  2  Cal.  293)  followed.  Brad- 
ley V.  Jameson  ..I.  L.  R.  8  Cal.  580 ;  11  Cal. 
Kep.  414,  1882.  Cunningham  olxi^  Tottenham, 

]]• 
80.  —  Error  not  Prejudicing  Accused — 
Selection  of  Jury  by  Judge  instead  of  by  Lot— 
Evidence  of  Medical  Witness  before  Magistrate 
—  ActX.  0/1872,  $§  240,  2S2—' Summing  up  — 
Misdirection.]  Per  Field,  J  — The  mere  fact  that 
the  judge  selected  the  jurors  himself  instead 
of  choosing  them  by  lot  as  required  by  §  240 
of  the  Criminal  Procedure  Code,  Act  X.  of 
1872,  where  such  irregularity  has  not  prejudiced 
the  accused  in  his  defence,  is  no  ground  for 
interfering  with  the  verdict,  regard  being  had 
to  $  283  of  the  Code.  Nor  will  the  admission 
of  the  evidence  of  a  medical  officer  taken  be- 
fore the  Magistrate,  but  not  in  the  presence  of 
G5 
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the  accused,  where  that  officer  has  been  called 
as  a  witness  at  the  Sessions  trial  and  the  accus- 
ed has  had  an  opportunity  of  cross-examining 
him. 

It  is  the  duty  of  a  Judge  to  give  a  direction 
upon  the  law  to  the  jury  so  far  as  to  make 
them  understand  the  law  as  bearing  on  the 
facts,  and  if  he  does  not  give  them  an  expla- 
nation of  the  law  sufficiently  comprehensive  to 
enable  them  to  decide  the  particular  issue,  it 
is  a  misdirection. 

In  the  Matter  of  the  Petition   of  Jhubboo 

Mahton...!.  L.  Rep.  8  Cal.  739,  1882;  12 

Cal.  Rep.  233.     McDonnell  and  Field,  JJ. 

S.  C.  under  Evidence.  17,  and  Penal 
Code,  §  34.  1. 

81. Discharge    by    Magistrate  in  Ses» 

sions  Case— Revision — Act  X.  of  1872,  $(  195, 
196,  297.]  The  power  given  to  Magistrates 
under  S  195  of  the  Criminal  Procedure  Code, 
Act  X.  of  1872,  extends  to  weighing  of  evidence, 
and  the  expression  "  sufficient  grounds "  must 
be  understood  in  a  wide  sense. 

When  the  evidence  against  the  accused  in  a 
case  triable  exclusively  by  a  Sessions  Court  is 
such  that,  that  in  the  opinion  of  the  Magistrate, 
it  cannot  possibly  justify  a  conviction,  there  is 
nothing  in  the  law  which  prohibits  the  Magis- 
trate from  discharging  the  accused,  though  the 
evidence  against  him  consists  of  witnesses  who 
state  themselves  to  be  eye-witnesses,  but  whom 
the  Magistrate  entirely  discredits. 

In  such  a  case  the  High  Court  will  only  in- 
terfere in  revision  under  (  297  of  the  Code,  if 
on  considering  the  evidence  adduced  by  the 
prosecution  it  comes  to  the  conclusion  that  the 
Magistrate  has  made  a  "  material  error "  in 
discharging  the  accused,  or  has  illegally  and 
improperly  under-rated  the  value  of  the  evi- 
dence. 

In  the  Matter  of  the  Petition  of  Lachman  v. 
JUALA...I.  L.  Rep.  5  All.  161,   1882.    Mah- 

mood,  J. 

32.  Act  X.  of  1875,  $$  14,  l^'j— Com- 
mittal by  Presidency  Magistrate,  Application  to 
Quash.]  The  words  "  or  other  proceeding"  in 
^  147  of  the  High  Court  Criminal  Procedure, 
Act  X.  of  1875,  do  not  include  a  commitment, 
and  an  application  to  have  a  commitment  by  a 
Presidency  Magistrate  quashed  cannot  be  enter- 
tained under  that  section. 
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Applications  under  $  14  of  that  Act  should  be 
disposed  of  by  the  High  Court  in  the  exercise 
of  its  ordinary  Original  Criminal  Jurisdiction. 

In    the    Matter   of  the  Petition  of  Charoo 

Chunder  MULLICK...I.  L.  Bep.  0  Cal.  897, 

1882.     Field  arnd  Norris,  ]], 

33. Reference  by  District  Magistrate- 
Act  X.  of  1872,  SS  29s,  296.]  A  District  Magis- 
trate has  no  power  to  make  a  reference  to  the 
High'  Court  because  he  considers  that  the  Ses- 
sions Judge  had,  on  appeal,  improperly  set  aside 
a  conviction  by  a  District  Magistrate. 

In  the  Matter  of  the  Petition  of  Ram  Lall... 
I.  L.  Bep.  8  CaL   875,  1882.     Prinsep  and 

aiCinealy,]], 

34. Transfer  of  Case  by  District  Magis- 
trate —  Act  X.  of  1872,  H  47.  491  —  ^c^  ^^'  ^f 
1874,  h  6  ]  The  provisions  of  S  47  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  as 
amended  by  Act  XI.  of  1874,  $  6,  are  wide 
enough  to  empower  the  Magistrate  of  the  Dis- 
trict to"  withdraw  a  case  falling  under  §  491  of 
the  same  Code  from  the  Court  of  a  Magistrate 
subordinate  to  him  to  his  own  Court. 

In  the  Matter  of  the  Petition  of  Denendro 

Nath  Shanial I.  L.  Bep.  8  Cal.  851, 

1882.    McDonnell  and  Field,  JJ. 

35. Act  X.  of  1872,  S  282  —  Further 

Inquiry.']  Where  persons  accused  of  an  offence 
are  committed  to  the  Court  of  Sessions  under 
distinctly  framed  charges,  and  that  Court  takes 
all  the  evidence  produced  by  the  prosecution, 
and  that  evidence  fails  to  sustain  the  charges,  the 
High  Court  will  not,  except  in  very  exceptional 
circumstjfcjWs,  direct  that  further  inquiry  should 
be  made,  or  that  additional  evidence  should  be 
taken.  The  powers  conferred  by  $  282  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  are 
not  intended  to  be  exercised  in  cases  in  which 
the  prosecution  having  had  ample  opportunity 
to  produce  evidence,  have  done  so,  and  that 
entire  evidence  falls  short  of  sustaining  the 
charge.  Empress  v.  Fateh...I.  L.  Bep  5  All. 
217,1882.  Mahmood,], 
S.  C.  under  Forgery.  2. 

36.  Act  X.  0/1882,  §  l-^:^— Nuisance- 
Unconditional  Order."]  Every  order  made 
under  $  133  of  the  Criminal  Procedure  Code, 
Act  X.  of  18S2,  must  appoint  a  time  within 
which,  and  a  place  where,  the   person  to  whom 
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it  is  directed  may  appear  before  the  Magistrate, 
and  move  to  have  the  order  set  aside  or  modi- 
fied 

No  unconditional  order  can  be  made  under 

that  section.    Empress    r.    Brojokanto    Roy 

Chowdhury...!.  L.  Bep.  9  Cal.  637, 1833. 

Mitter  and  Field,  JJ. 

87. Nuisance,]     Where  a  Magistrate 

acting  merely  on    information  contained  in  a 

letter  addressed  to  him  convicted  a  person  for 

obstruction  and  nuisance,  the   High  Court   set 

aside  the  conviction  as  there  was  no  complaint 

and  no  evidence. 

In  the    Matter  of   Ram  Kumar.. .10   CaL 

Bep.  521,  1882.     McDonnell  and  Field,  JJ. 

S.  C.  under  Beng.  Act  V.  of  1861. 

38. Summing  up — Misdirection.']      It 

is  a  misdirection  for  a  Judge  to  call  the  attention 
of  the  jury  only  to  that  portion  of  the  evidence 
which  tells  against  the  prisoner,  and  to  omit 
to  call  their  attention  to  that  portion  which 
tells  in  his  favour. 

In  the  Matter  o/JuGUT  Mohini  Dossee... 
10  Cal.  Bep.  4,  1881.     McDonnell  and  Tot. 

tenham,  JJ. 
S.  C.  under  Abetment.  2,  and  Sane- 
tion  to  Prosecute.  5. 

30. Inspection    of  Books,   Subject    of 

Charge  of  Theft— Statement  by  Accused,  Right  to 
make — Duty  of  Prosecution — Evidence — Line  of 
Cross. Examination  by  Accused*]  When  account 
books  are  the  subject  of  a  charge  of  theft,  the 
accused  is  entitled  to  inspection  of  the  books  so 
far  as  may  be  necessary  for  the  purposes  of  the 
trial. 

The  Court  cannot,  in  a  criminal  case,  refuse 
to  allow  the  accused  to  make  a  statement. 

The  line  of  cross-examination  of  the  witnesses 

for  the  prosecution  adopted  by  or  on  behalf  of  the 

accused  can  never  relieve  the  prosecution  from 

proving  any  essential  element  in  the  charge. 

In  the  Matter  of  Abdul  Guffoor...10  CaL 

Bep.  54, 1881.     Prinsep  and  Wilson,  JJ. 

See  also  Evidence.  16. 

Dhunno  Kazi I.  L.  Bep.  8 

Cal.  121 ;  10  CaL  Bep.  151. 

40. Notice  of  Date  fixed  for  Hearing 

Appeal — Enhancement  of  Sentence  —  Act  X.  of 
1872,  §§  278,  279.]  The  accused,  who  had  been 
convicted  by  the   Deputy  Magistrate,  appealed 
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to  the  District  Magistrate,  who,  on  the  sth  March, 
without  hearing  any  arguments,  passed  the 
following  order:— "Call  for  record,  28th  March 
fixed,'*  and  subsequently  transferred  the  case  to 
the  Joint  Magistrate,  who,  on  the  28th  March, 
enhanced  the  sentence  : — 

Held,  by  Mitter,  J.— That  the  legal  effect  of 
the  order  of  the  Sth  March  was  that  by  it  the 
Magistrate  fixed  a  particular  day  for  the  preli- 
minary hearing  of  the  appeal  as  contemplated 
by  S  278  of  the  Criminal  Procedure  Code,  Act 
X.  of  1872,  and  the  order  of  the  Joint  Magistrate 
on  the  28th  March  should  have  been  passed 
under  that  section,  and  therefore  the  enhance- 
ment  of  the  sentence  was  illegal.  And  even  if 
the  order  of  the  5th  March  were  to  be  consider- 
ed as  having  been  passed  under  §  279,  still  the 
enhancement  of  sentence  was  contrary  to  law, 
because  no  notice  of  the  day  of  hearing  was 
given  to  the  appellant.  It  was  not  sufficient 
that  the  day  of  hearing  was  fixed  in  the  presence 
of  the  appellant^s  pleader. 

i(/fl<r/«i«,  J.— Thought  there  had  been  a  sub- 
stantial compliance  with  the  law  in  the  order 
passed  in  the  presence  of  the  appellant's  pleader 
fixing  the  date  of  hearing,  and  accepted  the 
Magistrate's  statement  that  that  order  was  made 
under  $  279. 

In  the  Matter  of  Go?A\.  Chunder  Mundle... 
10  Cal.  Bep.  67, 1881. 

41. Reference  to  High  Court,  Grounds 

for."]  The  necessity  for  altering  a  conviction 
from  one  section  to  another  for  cognate  offences, 
when  the  accused  has  not  been  prejudiced  by 
any  such  error,  is  no  sufficient  ground  for  a 
reference  to  the  Court  of  Revision.  Empress 
V.  IsHAN  Chundra  De...  I.  L.  Bep.  0  Cal. 
847,  1883 ;  12  Cal.  Bep.  461.    Prinsep  and 

aKinealy^  JJ. 
S.  C.  under  Excise.  8a. 

42. Act  X.  of  1882,  $  2P<)-' Assessors, 

Trial  by — Summing  up — Opinion  of  Assessors."] 
The  power  of  summing  up  the  evidence  conferred 
on  Session  Judges  by  $  309  of  the  Criminal  Pro- 
cedure Code,  Act  X.  of  1882,  in  cases  tried  with 
the  aid  of  Assessors,  is  intended  to  enable  the 
Sessions  Judge  in  long  or  intricate  cases  to  place 
the  evidence  in  an  intelligible  form,  so  as  to 
assist  the  Assessors  in  arriving  at  a  reasonable 
conclusion,  and  does  not  warrant  the  Judge  in 
expressing  his  own  opinion  on  the  evidence 
to  the  Assessors. 
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If  the  Judge  is  incapable  himself  of  record- 
ing the  headings  of  the  summing  up  to  the 
Assessors,  he  should  not  allow  the  pleader  for 
the  prosecution  to  do  so,  but  should  avail 
himself  of  the  services  of  some  Court  officer, 
or  direct  it  to  be  done  by  some  independent 
person. 

The  opinion  of  each  Assessor  separately  must 
be  taken,  and  not  that  of  all  of  the  Assessors 
combined  as  delivered  through  one  of  them. 
Shadulla  Howaldar  9.  The  Empress... I. 
L.  Bep.  9  Cal.  875,  1888;  12  Cal.  Bep. 
606.  Prinsep  kxid  (yKinealy,  JJ. 

43. Committal    without    Jurisdiction 

— Act  X.  of  1872,  $  197.]  A  committal  of  an 
accused  person  to  the  Sessions  Court,  by  a 
Magistrate  without  jurisdiction  is  void,  and  no 
reference  to  the  High  Court  is  necessary  to 
set  it  aside.  Empress  v.  Alim  Mundle.. .11 
Cal.  Bep.  56, 1882.   Prinsep  and  aKinealy,  JJ. 

44. Construction  of  Statute  Relating 

to  Procedure— Act  I,  of  1868,  f  6— Act  X,  of 
1882,  §§269,  $SS— Offences  Triable  by  Assessors 
and  also  by  Jury,  Trial  for  Pending  when  Act 
X,  of  1882  in  force. 1  The  general  rule  as 
to  new  laws  of  procedure  is  that  they  take  effect 
from  their  coming  into  operation;  so  that 
procedure  from  that  date  would  be  governed 
by  such  laws.  But  they  are  not  retroactive ; 
that  is,  they  have  no  operatfon  in  what  has 
occurred  previous  to  the  date  of  their  coming* 
into  force. 

It  is  also  a  general  rule  even  as  to  retroactive 
laws  that  they  are  not  to  affect  vested  rights, 
though  by  positive  law  they  are  sometimes 
made  to  do  so. 

Where  the  trial  of  the  accused  on  charges, 
some  of  which  were  triable  by  Jury  and  others 
triable  by  assessors,  commenced  while  Act  X. 
of  1872  was  in  force,  and  was  pending  when 
the  Criminal  Procedure  Code  of  1882  (Act 
X.  of  1882)  came  into  operation,  by  S  269  of 
which  Act  the  charges  were  all  made  triable 
by  jury : — 

Held,  that  under  the  provisions  of  $  i  of 
the  General  Clauses  Act  I.  of  1868  and  the 
limitation  '*  as  far  as  may  be"  in  \  558  of  Act 
X.  of  1882,  the  trial  must  be  completed  under 
the  rules  of  procedure  in  force  when  it  began. 
Srinivasachari  v.  The  Queen. ..I.  L.  Bep, 
6  Mad.  886, 1883.    Turner,  C.J.,  and  Innes,  J. 
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45.   Discharge  of  Accused — Order  for 

Committal  by  District  Magistrate  Ex-F&rte— Act 
X.  of  i8&2,  §§215,  436.]  Where  an  acccused  per- 
son had  been  discharged  by  a  Sub- Magistrate, 
and  the  District  Magistrate  directed  his  com- 
mittal to  the  Court  of  Sessions  under  $  436  of 
Act  X.  of  1882,  without  calling  on  him  to  show 
cause  why  he  should  not  be  committed  : — 

Held,  that  the  order  for  committal  and  the 
commitment  made  thereunder  were  illegal. 
QuF.BN  V.  Karjamalai  Padayachi  ..I.  li.  Rep. 
6  Mad.  872,  1883.     Kernan  and  M.  Ayyar, 

JJ. 

46.  Warrant  of  Commitment,  Signa- 
ture of^'Summary  Trial,  Record  of—Summary 
Trial  for  Serious  OffenceJ]  The  signature  of  a 
Magistrate  to  a  warrant  of  commitment  under 
S  303  of  the  Criminal  Procedure  Code,  Act  X.  of 
1872,  should  not  be  affixed  by  a  stamp. 

The  record  in  non-appealable  cases  and  the 
judgment  in  appealable  cases  tried  summarily 
under  the  provisions  of  Chapter  XVI II.  of  Act 
X.  of  1872,  must  be  written  by  the  Magistrate, 
who  cannot  depute  that  duty  to  a  clerk,  nor 
affix  his  signature  to  the  record  by  a  stamp. 

A  charge  against  a  head  constable  of  police 
of  many  years'  standing,  of  criminal  intimida- 
tion with  a  view  to  prevent  a  person  from  giving 
evidence  against  serious  offenders  ought  not  to 
be  tried  summarily.  Subramanya  Ayyar  v. 
QUEEN...I.  li.  Rep.  6  Mad.  896,  1888. 
Turner,  C.J.,  and  M.  Ayyar,  J. 

47. Dispute  as  to  Immovable  Property — 

Act  X.  of  1882,  §§  145,  147.]  The  provisions  of 
Chapter  XII.  of  Act  X.  of  1882  do  not  apply  to 
a  dispute  between  one  of  the  co-sharers  of  an 
undivided  estate  and  the  lessee  of  another  co- 
sharer  as  to  the  right  of  the  latter  to  collect 
rent,  the  right  being  denied  on  the  ground  that 
the  lessor  was  not  in  possession  of  his  share. 
Beni  Ram  v.  Achraj  Nath..  I.  L.  Rep.  5  All. 
607,1888.     Tyrrell,]. 

48.  —  Commitment,  Quashing  of — Com- 
mitment on  Evidence  Taken  in  Absence  of  Ac- 
cused—Act  X.  of  \%12,  $$264,327,  ZS^— Confession 
'^Question,']  The  witnesses  against  a  person  who 
was  accused  of  murder  but  could  not  be  found, 
were  examined  in  his  absence  under  $  327  of 
the  Criminal  Procedure  Code.  He  was  subse- 
quently arrested  and  committed  on  this  evidence. 
Before  the  Session  Court  he  pleaded  not  guilty : — 
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Held,  that  the  accused  having  been  put  on  his 
trial  and  pleaded,  the  commitment  could  not  be 
quashed.  If  in  the  course  of  the  trial  the  Ses- 
sions Judge  should  be  of  opinion  that  the  pro- 
secution had  not  laid  a  basis  for  the  reception 
of  the  evidence  taken  in  the  absence  of  the 
accused,  he  should  adjourn  the  trial  under  $  264 
of  the  Criminal  Procedure  Code,  and  under 
$  351  summon  such  witnesses  as  he  might  deem 
material, 

Semble,  the  mere  absence  of  questions  in 
the  record  of  a  prisoner's  statement  does  rK>t 
render  it  inadmissible.  Empress  v.  Sagambur. 
12  CaL  Rep.    120,    1882.    McDonnell  and 

CKinealy,  JJ. 

49.  Pardon,   Withdrawal  of  J^     Where 

a  pardon  granted  under  S  349  o^  the  Criminal 
Procedure  Code,  Act  X.  of  1872,  was  withdrawn 
by  the  Sessions  Judge  before  hearing  all  the 
evidence,  and  without  proof  of  any  inconsist- 
ency between  the  approver's  statements  except 
to  an  immaterial  and  trifling  decree,  and  before 
any  evidence  affecting  the  approver's  veracity 
had  been  given : — 

Held,  that  the  pardon  ought  not  to  have  been 
withdrawn,  but  that  they  could  not  interfere 
with  the  conviction  of  the  approver  on  his  trial, 
but  could  only  submit  the  case  to  the  Govern- 
ment with  a  recommendation  that  he  should  be 
pardoned  as  he  had  conformed  to  the  conditions 
on  which  pardon  had  been  tendered  to  him. 
Srinop  v.  Empress. .12  CaL  Rep.  226, 1882. 
White  and  Maclean,  JJ. 

50. Previous   Convictions  —  Act  X.  of 

1882,  S  310.]  In  trials  before  a  Sessions  Court, 
the  record  should  invariably  show  that  reference 
to  a  previous  conviction  of  the  accused  was 
not  made  until  the  subsequent  offence  has  been 
found  proved  against  him.  Kristo  Bbhari 
Dass  v.  Empress. ..12  Cal.  Rep.  555,  1883. 
Cunningham  and  Maclean,  JJ. 

PR0CEBX7RE,  STATUTE  REIiATIHG 
TO. 

Construction. 

See  Execution  of  Decree.  12. 

Papa    v.     Anuntarama...!.    I*. 
Rep.  3  Mad.  98. 

Construction  of. 

See  Limitation.  3a.  4.  39. 

BeHARY    v.     GOBERDHUN...I.      I«« 

Rep.  9  CaL  446. 


Digitized  by 


Google 


(    1033     ) 


DIGEST  OF  CASES. 


(    1034    ) 


PBOCEBUBE,  STATUTE   RELATING 

TO—contd. 

Khushabhai  v.    Kabhar...!.   L. 

Bep.  6  Bom.  26. 

Ram  Gobind  v.  Denobundhu...9 

Cal.  Bep.  281. 

5^^  Procedure— Criminal.    44. 

Srinivasachari  v.  Queen...!.  L. 

Bep.  6  Mad.  836. 

PBOCESSIONS. 

— —  Religious — Right  to  Conduct. 
See  Bes  Judicata.  27. 

Parthasaradi  i?.Chinnakrishna. 
I.  L.  Bep.  5  Mad.  804. 

PBOCESSIONS,  BIGHT  TO  CONDUCT. 

1. Religions  Processions — Public  Wor- 
ship— Conflict  of  Rights.']  Where  the  exercise 
of  a  right,  e.g.,  a  right  to  conduct  religious 
processions  through  any  public  street,  is  dis- 
puted, and  where  reasonable  doubt  exists  as  to 
the  question  of  the  right,  it  is  the  proper  course 
for  a  Magistrate  to  have  regard  to  usage, 
though  the  existence  of  the  right  may  not  de- 
pend on  usage  On  the  other  hand,  if  the 
Magistrate  is  satisfied  of  the  existence  of  an 
emergency  which  calls  for  the  exercise  of  the 
power  conferred  on  him  by  ^  518  of  the  Cri- 
minal Procedure  Code,  Act  X.  of  1872,  he  is 
justified  in  suspending  the  exercise  of  rights 
however  well  founded. 

But  this  power  is  extraordinary,  and  should 
only  be  resorted  to  when  the  Magistrate  is 
satisfied  that  other  powers  with  which  he  is 
entrusted  are  insufficient. 

Where  rights  are  threatened,  the  persons 
entitled  to  them  should  receive  the  fullest 
protection  the  law  affords  them,  and  circum- 
stances admit  of.  The  authority  of  the  Magistrate 
should  be  exercised  in  defence  of  rights  rather 
than  in  their  suspension  ;  in  the  repression  of 
illegal  rather  than  interference  with  lawful 
acts.  If  the  Magistrate  is  satisfied  that  the 
exercise  of  a  right  is  likely  to  create  a  riot,  he 
can  hardly  be  ignorant  of  the  persons  from 
whom  disturbance  is  to  be  apprehended,  and  it 
is  his  duty  to  take  from  t^lem  security  to  keep 
the  peace. 

In  affording  special  protection  to  persons 
assembled  for  religious  worship  or  religious 
ceremonies,  the  law  points  to  congregational 
rather  than  private  worship,  and  it  may  fairly 
be  required  of  congregations  that  they  should  in- 
form the  authorities  of  the  hours  at  which  they 
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— contd. 

customarily  assemble  for  worship,  in  order  that 
the  rights  of  others  may  not  be  unduly  curtailed. 

No  sect  is  entitled  to  deprive  others  alto- 
gether of  the  right  to  use  the  public  streets  for 
precessions,  on  the  plea  of  the  sanctity  of  their 
place  of  worship,  or  that  worship  is  carried  on 
there  night  and  day. 

The  law  recognising  the  right  to  the  undis- 
turbed performance  of  public  worship  is  not 
extended  to  mere  private  worship  such  as  may 
take  place  in  a  mosque  at  all  hours  of  the  day. 
SuNDRAM  Chetth^.  The  Queen. ..I.  L.  Bep. 
6  Mad.  203, 1883.  F.  B. 

PBODUCTION  OF  DOCUMENTS. 

Neglect  to  Obey  Order  for — Striking  out 

Defence. 

See  Practice— Civil.  28. 

Khojah  Assenoollah  v.  Khojah 

Abdool...I.  L.  Bep.  9  Cal. 

928. 
PBOMISSOBT  NOTE. 

See  Stamp.  16.  17. 

Nassibun I.  L.  Bep.  Q  Cal. 

584. 

.Manick   Chund  v,  Jumona  Das. 

7  Cal.  Bep.  88 ;  I.  L.  Bep. 

8  Cal.  645. 

Alteration  of— by  Holder. 

See  Alteration  of  Document.  1. 

Oodevchand  v.  Bhaskar...I.  L. 
Bep.  6  Bom.  871. 

Entry  in  Account  Book. 

5^e  Stamp.  9. 

Brojo  v.  G0LUCK...I.  L.  Bep.  9 
Cal.  127. 

—  by    Father  of   Undivided  Hindu  Family — 

Suit  against  Father  and  Sons. 

See  Hindu  Law  —  Alienation  by 

Widow.  1. 

Ramasami  v.  Sellattammal...I. 

L.  Bep.  4  Mad.  875. 

Indorsee  of  Overdue — Rights  of. 

See  Promissory  Note.  2. 

— ^  Insufficiently  Stamped  or  Unstamped — Suit 
for  Balance  Due  on. 
See  Evidence.  6.  7. 

Valliappa  v.    Mahomed.. .L  L. 
Bep.  5  Mad.  166. 

HiRA   Lal  v.  Datadin I.    li. 

Bep.  4  Aa  135. 
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■   Made   in   One   District  and   Payable  in 

Another — Jurisdiction. 
See  Jurisdiction.  7. 

LaLLJEE  '0.   HARDKY...I.  IJ.  BOp. 

9  CaL  105;  11  Cal.  Bep. 
125. 

—  Payable  on  Demand,  when  Overdue. 

See  Promissory  Note.  2, 

—  Promise  to  Pay  Money  and  Grain. 

See  Promissory  Note.  2. 

Re- Indorsement  of,  Over-due. 

See  Promissory  Note.  2. 
.         Unstamped— Executed  while   Act  XVIII. 
of  1869  in  Force,  cannot  be  Admitted  on 
Payment  of  Penalty  under  S  34,  Act  V. 
of  1879. 
See  Stamp.  5. 

Narayanan  i».  Karuppathan...!. 
L.  Bep.  8  Mad.  251. 

Unstamped  or    Insufficiently    Stamped— 

Suit  for  Balance  Due  on. 
See  Evidence.  6.  7. 

Valliappa   V,    Mahomed. ..I.  I.. 
Bep.  5  Mad.  166. 

HiRA  Lal  t>.  Datadin I.  L. 

Bep.  4  All.  135. 

1. Promise  to  Pay  Money  and  Grain.'] 

A  document  containing  a  promise  to  pay  money 
and  a  certain  quantity  of  grain  is  not  a  pro- 
missory note  for  the  purposes  of  the  Stamp  Act 
XVIII.  of  1869.  MuTTU  Chetti  v.  Muttan 
CHETn...L    L.  Bep.  4  Mad.  296,   1879. 

F.  B. 

S.  C.  under  Bes  Judicata.  7. 

2,  Over-due — Indorsee^  Rights  cf^Re- 

Indorsement  —  Concurrence  of  Right  to  Receive 
and  Duty  to  Pay  —  Discharge  of  Obligation  on 
NoteJ]  Before  a  promissory  note  on  demand 
can  be  treated  as  over-due,  it  must  be  shown 
that  there  has  been  a  demand  and  refusal. 
Commundun  Mohideen  Saib  v.  Oree  Meerah  Saib 
(7  Mad.  H.  C.  Rep.  275)  followed. 

The  re- indorsement  by  the  holder  of  a  pro- 
missory note  discharged  as  regards  the  maker, 
cannot  revive  the  liability  of  the  maker. 

The  indorsee  of  an  over-due  note  takes  it  on 
the  credit  of  the  indorser,  and  subject  to  all  the 
equities  with  which  it  may  be  encumbered.  An 
indorsee  of  an  over-due  note  is,  however,  liable 
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to  such  equities  only  as  attach  on  the  bill  or  note 
itself,  and  not  to  claims  arising  out  of  collateral 
matters.  Therefore  the  indorsee  of  an  over-due 
note  is  not  liable  to  a  set-off  due  by  the  payee 
to  the  maker.  An  equity  attaching  is  some 
right  arising  out  of  the  conditions  on  which  the 
note  was  made  and  delivered.  No  right  arising 
out  of  any  subsequent  agreement  between  the 
maker  and  the  payee  as  to  the  discharge  of 
the  note  is  an  equity  attaching  to  the  note  to 
affect  a  subsequent  indorsee. 

The  fact  that  the  indorsee  of  a  promissory 
note  becomes  one  of  the  members  of  a  firm 
which  has  undertaken  the  obligation  of  dis- 
charging the  liability  of  the  maker  in  respect 
of  the  note,  does  not  discharge  the  obligation 
on  the  note  so  as  to  invalidate  a  subsequent 
re-indorsement  for  value  ;  but  the  effect  would 
be  otheru  ise  if  the  indorsee,  at  the  time  when 
he  took  the  note,  constituted  the  entire  firm 
so  bound,  for  then  the  right  to  receive  pay- 
ment and  the  duty  to  pay  concurring  in  one 
person  the  obligation  on  the  note  would  be 
discharged  and  no  re-indorsement  could  revive 
the  maker's  liability.     Van  Ingen  r.  Dhunna 

Lall  Lallah I.  L.  Bep.  6  Mad.    108y 

1881.     Innes  and  J/.  Ayyar^  JJ. 

3. What  is.l  An  instrument  in  the  fol- 
lowing terms :—"  1,  J.  M.  C.,  do  hereby  promise 
to  pay  at  Allahabad  to  the  Manager  of  the  Agra 
Savings  Bank,  Limited,  the  sum  of  Rs.  10  on  or 
before  the  15th  day  of  October,  1876,  and  a 
similar  sum  monthly  every  succeeding  month, 
for  full  value  and  consideration  received,  dated 
the  9th  September,  1876,"  was  too  vague  and 
indefinite  to  be  regarded  as  a  promissory  note. 
Carter  v.  The  Agra  Savings  Bank... I.  I«. 
Bep.  5  All.  562,  1883.    Straight  and  Tyrrell, 

w- 

PBOMISSOBY      NOTE      FOB      BBBT 
BABBED  BY  LIMITATION. 
See  Hindu  Law— Liability  of  Son 
for  Debt9  of  Father.  2. 

NaRAVANASAMI     v.       SAMIDAS...L 

L.  Bep.  6  Mad.  298. 

FBOMISSOBT  NOTE  PAYABLE  AT 
ANY  TIME  IN  SIX  YEABS  ON 
DEMAND. 

Limitation  to  Suit  on. 

5^^  Limitation.  183. 

Sanjivi  v.  KAMA...I.  L.  Bep.  6 
Mad.  290. 
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PROPERTY  ATTACHED. 

Suit  to  Establish  Title  to — After  Removal 

of  Attachment. 

See  Right  to  Sue.  83. 

Sreeputtee  v.  KARTICK...11  Cal. 
Rep.  181. 

PROPERTY       IN       GOODS       WHEN 
PASSES  ON  SALE. 
See  Limitation.  98. 

Hassaji  v.  E.  I.  R.  Co... I.  L.  Rep. 
5  Mad.  888. 

PROPERTY  PURCHASED    AT    EXE- 
CUTION SALE. 

— ^  Suit  for  Possession  of. 

See  Right  to  Sue.  lie.  lid. 

LOLIT  COOMAR  V.  ISHAN  ChUNDER. 

10  Cal.  Rep.  258. 

Seru  tF.  BHAGOBAIN...I.  L.  Rep. 

9  CaL  602. 

PROPERTY    SOLD    IN    EXECUTION 
OF  DECREE. 

— —  Limitation  to  Suit  to  Recover. 

See  Limitation.  52.  58.  54.  81.  82. 
88.  84  to  84f. 

See  Mahomedan  Law— Liability 
of  Heir  for  Debts  of  Ances- 
tor. 

SiTANATH  v.  Roy  LUCHMIPUT...11 

Cal.  Rep.  268. 

PROPERTY  SOLD  IN  EXECUTION. 

—  Parties  to  Suit  for. 

See  Parties  to  Suit.  15. 

HaRANNUND  ©.    PR0SUNN0...I.  L. 

Rep.  9  Cal.  768. 

PROPERTY  UNDER  ATTACHMENT, 
ALIENATION  OF. 

Award  and  Decree  Directing  Conveyance 

— Attachment  before  Conveyance. 

See  Alienation  of  Property  under 
Attachment.  2. 
QuRBAN  Au  V.  Ashraf  Ali...I. 
L.  Rep.  4  AIL  219. 

— -  Renewal  of  Existing  Mortgage. 

5>^  Alienation  of  Property  under 
Attachment.  1. 

MaHADEVAPPA     v.    SRINIVASA...I. 

L.  Rep.  4  Mad.  417. 


PROSECUTION,  DUTY  OP. 

See  Evidence.  16. 

Dhunno  Kazi...I.  L.  Rep.  8 
.  Cal.  121 ;  10  CaL  Rep.  151. 
See  Procedure— Ciriminal.  39. 

Abdul 10  Cal.  Rep.  64. 

PROSTITUTION,  GAINS  OP. 

See  Hindu    Law  —  Self-Acquired 
Property.  3. 
BooLOGAM  V,    Swornam...I.  L. 
Rep.  4  Mad.  330. 

PUBLICCONVEYANCE,  PROPRIETOR 
AND  DRIVER  OF. 
See  Master  and  Servant.  1. 

Bombay  Tramway  Co.  v.  Khai- 
RAJ...I.  L.  Rep.  7   Bom. 
119. 
PUBLIC  DOCUMENTS. 

Pymash  Accounts. 

S^<f  Evidence.  11. 

Venkatkswara    v.   Shekhari... 

L.  R.  8  L  A.  143 ;   I.  L. 

Rep.  3  Mad.  384. 

^—  Secondary  Evidence  of. 
See  Evidence.  23. 

KuNNUTH  V,  YAYOTH...I.  L.  Rep. 
6  Mad.  80. 

PUBLIC  NAVIGABLE  RIVER. 

Fishery  in. 

See  Estoppel.  10. 

Gour  Huri   9.  Amirunnissa 

11  Cal.  Rep.  9. 
PUBLIC  NUISANCE. 

Unfenced  Well. 

See  Penal  Code,  §  290.  2 . 

Queen  v.   Udayan...I.   L.  Rep. 

6  Mad.  280. 

PUBLIC      OR     OFFICIAL      RECORD, 
ENTRY  IN. 

See  Evidence.  26. 

Parbutty  V,  PuRNo    Chunder... 
I.  L.  Rep.  9  Cal.  686. 

PUBLIC  POLICY,  CONDITION 

AGAINST. 

See  Condition  in  Restraint  of  Alie- 

nation.  2.  8. 

Vyakantraya  v.   Shivrambhat. 

I.  L.  Rep.  7  Bom.  266. 

Tamaya  v.  T1MAPA...I.  L.  Rep. 

7  Bom.  262. 
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PUBLIC  POLICY,  CONTRACT 

AGAINST. 

to  Defeat  Crown's  Right  by  Escheat. 

See  Contract.  7. 

Tam.vrasherri    v.    Maranat...I. 
L.  Rep.  8  Mad.  216. 

Kuntagara,  Levy  of. 

See  Contract.  11. 

Dhunput  r.    Denobundhu 9 

Cal.  Bep.  279. 

—  to  Suppress  Criminal  Proceedings. 
5^^  Contract.  1. 

Rajkristo  V,  KoYLASH  Chunder. 
L  L.  Bep.  8  Cal.  24 

PUBLIC  SEBVANT. 

Framing  Incorrect  Record. 

See  Forgery.  5. 

Empress  9.  Mazhar...I.  L.  Bep. 
5  All.  553. 
PUBLIC  SPBING. 

See  Penal  Code,  §  277. 1. 

Queen  v,  Vitti...L  L.  Be*).  4 
Mad.  229. 
PUBLIC  STBEETS. 

Processions  in. 

See  Processions,  Bight  to  Conduct. 
1. 
Sundram  v.  Queen. ..I.  L.Bep. 
6  Mad.  203. 
PUBLIC  TANK. 

1.  Right     to     Repair  —  Proprietary 

Right.']  The  plaintiff's  ancestors,  with  the  con- 
sent of  the  head  men  of  the  village,  constructed 
a  tank  for  the  use  of  the  public,  and  stone  steps 
and  other  improvements  were  made  from  time  to 
time  by  the  ancestors  of  the  plaintiffs  and  of  the 
defendants  up  to  the  year  1842,  from  which  time 
up  to  1878  the  conservancy  and  repairs  of  the 
tank  were  carried  out  exclusively* by  the  mem 
bers  of  the  plaintiffs'  family. 

In  a  suit  by  the  plaintiffs  for  a  declaration  of 
their  exclusive  right  to  repair  the  tank,  and  for 
an  injunction  to  restrain  the  defendants  from 
entering  thereon  for  the  purpose  of  making 
repairs ; — 

Heldf  that  the  plaintiffs  had  no  proprietary 
right  in  the  tank.  The  site  of  the  tank  was 
admittedly  State  property,  which  was  not  granted 
to  the  plaintiffs'  ancestors  by  the  State,  but  on 
which  they  had  been  permitted  to  spend  money 
for  the  charitable  purpose  of  building  a  tank. 


PUBLIC  TANK— f^/^. 

From  a  charitable  action  of  that  sort  no  right  of 
property  in  the  object  on  which  money  or  labour 
is  expended  accrues  to  the  person  who  expends 
it.  Nor  did  there  appear  to  be  any  authority 
for  saying  that  the  construction  of  substantial 
adjuncts  to  the  property  of  another  can  give  the 
constructor  a  right  of  property  in  such  adjuncts; 
and  the  plaintiffs,  who  were  allowed  to  construct 
certain  masonry  works,  must  be  presumed  to 
have  constructed  these  adjuncts  to  the  tank  by 
license  of  the  original  owner  -  the  State — for  the 
use  of  the  public,  to  whom  the  tank  was  dedi- 
cated ;  but  this  did  not  give  the  plaintiffs  a  right 
to  exclude  the  defendants  from  interfering  with 
the  general  conservancy  of  the  tank,  even  sop. 
posing  that  they  had  a  right  to  exclude  the  de- 
fendants from  interfering  with  the  repairs  of  the 
steps  built  by  the  plaintiffs'  ancestors,  a  question 
which,  under  the  circumstances  of  the  case,  it 
was  unnecessary  to  decide.     Muttaya  Chetty 

'0.  SivARAMAN  Chetti I.  L.  Bep.  6  Mad. 

229,  1882.     Innes  and  M.  Ayyar,  JJ. 

PUBLIC  THOBOUGFABE. 
See  Bight  to  Sue.  19. 

Jaggamoni    v.    Nilmoni  ..I.     L# 
Bep.  9  CaL  75. 

Parties  to  Suit  to  Establish  Right  to  Pro- 
perty Declared  to  be. 
See  Amendment  of  Plaint.  2. 

Nilkanthapa  v.  Magistrate  of 

Sholapur...I.    L.    Bep.    6 

Bom.  670. 

Balaram  v.  Magistrate  of  Igat- 

PUR1...I.  L.  Bep.   6    Bom. 

672. 

PUBLIC  W0BK8  CESS. 

See  Jalkar.  1. 

David  v,  Grish  Chunder  .,L  L. 
Bep.  9  CaL  183. 
See  Set-Off.  3. 

GUMBHU  V.    HURRO   SuNDURI...ll 

Cal.  Bep.  140. 

SeeBmeiM  Cause  Court— BfofussiL 

12. 

David  v.  Grish  Chunder. ..L  L. 

Bep.  9  Cal.  183. 

— -  Neglect  of  Tenant  to  Pay  Damages. 
See  Damages.  1. 

Saroda     Prosad    v.    Prosunho 

C00MAR...I.  L.  Bep.  8  Cal. 

290. 
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PUBLIC  WORSHIP. 

See  Processions,  Bight  to  Conduct. 
1. 
SuNDRAM  V.  Queen. ..L  L.  Rep. 
6  Mad.  203. 

PUBLIC       WORSHIP,       EXCLUSION 
FROM. 

See  Right  to  Sue.  20a. 

Vengamuthu  v.  Pandaveswara. 
I.  L.  Rep.  6  Mad.  151. 

PUBLIC  WORSHIP,  PLACE  OF. 

—  House- tax. 

See  Madras  Act  V.  of  1878. 1. 

Thambu  Chetti  V,  Arundel. ..I. 
L.  Rep.  6  Mad.  287- 

PUBLICATION  OF  NOTICE  OF  SALE 
FOR  ARREARS  OF  RENT. 

See  Sale  for  Arrears  of  Rent.  7. 
Maharajah     of    Burdwan     v. 
Kristo  Kamini...I.  L.  Rep. 
9  Cal.  981. 

PURCHASE  MONET  RETURNED   ON 
EXECUTION  SALE  SET  ASIDE. 

Interest  on. 

See  Right  to  Sue.  29. 

Raghubar  '0.    Bank    of   Upper 

India I.  L.  Rep.  5  All. 

864. 

PURCHASE  MONEY,  RIGHT  TO  RE- 
COVER ON  EXECUTION  SALE, 
PROVING     INFRUCTUOUS     OR 
BEING  SET  ASIDE. 
See  Civil  Procedure  Code,  Act  XIV. 
ofl882,  §816.  1. 

Benodb   v.  Mohesh 12  Cal. 

Rep.  881. 
See  Right  to  Sue.  88. 

Munna   Singh  v,  Gajadhar...I. 
L.  Rep.  5  AIL  677. 

PURCHASE   IN    NAME    OF    HINDU 
WIFE. 
See  Onus  Probandi.  7. 

Chowdrani    V,   Tariny L  L. 

Rep.  8  Cal.  646. 

PURCHASE  IN  NAME  OF  SON. 

Hindu   and   Mahomedan  Law — Presump- 
tion— Advancement . 
See  Advancement.  1. 

Naginbhai  v.  Abdulla I.  L. 

Rep.  6  Bom.  717. 
66 


PURCHASER  WITH  NOTICE. 

- —  of  Hindu  Widow's  Claim  to  Maintenance — 
Widow's  Right  to  Reside  in  Family 
House. 

See  Hindu  Law— Maintenance  of 
Widow.  6. 
Dalsukhram   V,   Lallubhai...I. 
L.  Rep.  7  Bom.  282. 

— —  of  Mortgage. 

See  Estoppel.  2. 

Seva  Ram  v.  Ali  Bakhsh...I.   L. 
Rep.  8  AIL  806. 

of  Prior  Unregistered  Deed. 

See  Registration.  6  to  13. 

PURCHASER  WITHOUT  NOTICE. 

of  Prior  Unregistered  Deed. 

See  Registration.  2.  3.  4.  6. 

See  Sale  in  Execution  of  Decree.  1. 

2. 

Bapuji  Ballal  v.Satyabhamabai. 

I.  L.  Rep.  6  Bom.  490. 

Rupchand    Dagdusa    tF.    Davla- 

TRAV      VrrHALRAV,.....I.     L. 

Rep.  6  Bom.  496. 

of  San  Mortgage. 

See  Mortgage.  9. 

Naran  v.  D0LATRAM...I.  L.  Rep. 
6  Bom.  688. 

of  Trust. 

See  Trust.  8. 

Hait  Ram  v,  Durga...I,  L.  Rep. 
6  All.  608. 

of  Widow's  Claim — Maintenance  to. 

See  Hindu  Law— Maintenance  of 
Widow.  1. 
Sham   Lall  v.  Banna .'.,... I,   L. 
Rep.  4  AIL  296. 

VeNKATAMMAL    v.    ANDYAPPA...I. 

L.  Rep.  6  Mad.  180. 

PX7RCHASER  AT  SALE  IN  EXECU- 
TION OP  MONEY-DECREE 
WITH  NOTICE  OF  MORTGAQE, 
SUBSEaUENTLY  PURCHASING 
MORTGAQE-DECREE. 

See  Execution  of  Decree.  88. 

GuLAB  Singh  v.  Pemian...I.L. 
Rep.  6  AU.  842. 
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PYMASH  ACCOUNTS. 

See  Evidence.  11. 

Venkateswara   v.    Shekhari... 

L.  B.  8  I.  ▲.  143  ;  I.  L. 

Bep.3Mad.384. 

aUABBIES  AND  MINES,  BIGHT  TO 
OPEN. 
See  Leaae.  1. 

PURMANANDAS...I.     ^.      Bep.      7 

Bom.  109. 

aUESTION  OF  FACT  NOT  DECIDED 
BY  LOWEB  COUBT. 

—  Second  Appeal — Decision  on. 

See  Beview.  3. 

ShEO     RaTAN    v.     LAPPU...I.     li. 

Bep.  5  All.  14. 

QUESTION   OF    LAW,    EBBONEOUS 
DECISION  OF. 
See  Bes  Judicata.  27. 

Parthasaradi  '0.  Chinakrishna. 
I.  L.  Bep.  6  Mad.  304. 

QUESTIONING  JUBY. 

5^^  Criminal  Procedure  Code,  Act 
X.  of  1872,  §263.1. 
Empress  v.  Dhunun...I.  L.  Bep. 
9  Cal.  63. 

BAILWAY  ACT  XVin.  OF  1864. 

§  ID. 

See  Bailway  Company.  1. 

Venkatachala  1),  S.  1.  Ry.  Co... 
I.  L.  Bep.  6  Mad.  208. 

BAILWAY  ACT  IV.  OF  1879. 

§4. 

See  Bailway  Company.  3. 

Saminadha  v.  S.  I.  Ry.  C0...I.  L. 
Bep.  6  Mad.  420. 

—  §  10— Risk- Note  Absolving  Company  from 

Loss  however  Caused. 
See  Bailway  Company.  4. 

Moheshwar  v.  Carter.. .12  Cal. 
Bep.  122. 
§26. 

1. Disobedience    of   Rule.']     It    is    no 

answer  to  a  charge  under  §  26  of  Act  IV.  of 
1879  of  disobedience  of  a  general  rule  sanctioned 
and  published  as  required  by  that  section,  that 
the  rule  has  been  habitually  broken,  nor  that 
obedience  to  the  rule  would  possibly  not  have 
prevented  the  accident   which    occurred.     The 


BAILWAY  ACT  IV.  OF  1879— r^«^. 

liability  to  conviction  under  that  section  arises, 
not  by  reason  of  consequences  directly  referable 
to  the  default  of  the  accused,  but  by  reason  ol 
the  danger  or  risk  which  it  entails.  Snell  '9. 
Queen. ..L  L.  Bep.  6  Mad.  201,  I8Ba 
Turner,  C.J.,  and  Kindersley^  J. 

Sched.  II.  (1.) 

See  Bailway  Company.  3. 

Saminadha  9.  S.  I.  Rv  Co. ..I.  L. 
Bep.  6  Mad.  420. 

BAILWAY  COMPANY. 

Excepted  Articles  Lost  by  Negligence  or 

Crime  of  Company's  Servants. 
See  Bailway  Company.  1. 

Limitation  to  Suitag^ainst  for  Loss  of  Goods. 

See  Bailway  Company.  2. 

Limitation  to  Suit  against  for  Non-Deli- 
very. 
See  Limitation.  93. 136. 

Hassaji  v.  E.   I.  R.  Co I.  L. 

Bep.  5  Mad.  888. 

MoHANSING   V.   CONDER L    L. 

Bep.  7  Bom.  478. 

Risk-Note  Absolving  Company  from  Loss 

however  Caused. 
See  Bailway  Company.  4. 

Silks. 

See  Bailway  Company.  3. 

1.  Act  XVIII.  of  1854,  S  10.  Excepted 

Articles  Lost  by  Negligence  or  Criminal  Act  of 
Company s  Servants  —  Declaration  of  Value.] 
The  exemption  from  liability  for  the  loss  of,  or 
injury  to,  excepted  articles  conferred  on  Rail- 
way Companies  by  S  10  of  Act  XVIII.  of  1854, 
where  the  conditions  of  that  section  have  not 
been  fulfilled,  extends  to  cases  where  the  loss 
results  from  the  gross  negligence  or  criminal 
acts  on  the  part  of  the  agents  or  servants  of  the 
Company. 

Semble,  if  after  a  declaration  has  been  made 
by  the  sender  of  excepted  goods  entitling  the 
Railway  Company  to  receive  an  increased  rate, 
the  goods  are  carried  without  any  demand  being 
made  for  such  increased  rate,  the  sender  would 
be  entitled  to  recover  in  case  of  loss. 

But  to  establish  the  liability  of  the  Company, 
it  must  be  shown  that  the  sender  made  the  de- 
claration required  by  the  Act.  It  is  not  sufficient 
that  a  consignor  should  merely  give  an  accoam^  to 


Digitized  by 


Google 


(    1045    ) 


DIGEST  OF  CASES. 


(    1046    ) 


&AILWAY  COTHLFANY-conid. 

the  servants  of  the  Company  of  the  quantity  and 
description  of  the  goods  he  delivers  for  carriage. 
He  is  required  by  j  13  of  the  Act  to  do  this  in 
every  case  where  a  demand  is  made  by  the 
servant  appointed  to  receive  the  goods.  If  he 
desires  to  fix  the  Company  with  liability,  he 
must  make  a  declaration  in  such  a  manner  that 
it  may  be  understood  he  invites  an  engagement 
on  the  part  of  the  Railway  Company  to  under- 
take the  special  risk,  and  he  is  willing  to  pay 
the  increased  charge.  Venkatachala  v. 
South  Indian  Ry.  Co. ..I.  L.  Rep.  6  Mad. 
308,  1882.     Turner,  C.J.,  and   Kindersley,  J. 

2. Interchange  of  Traffic  —  Agency — 

Limitation  to  Suit  against  Carrier  for  Loss  of 
Coods.^  The  question  whether  a  contract  made 
by  a  Railway  Company  for  the  delivery  of  goods 
at  a  station  on  some  other  line  of  railway,  is 
made  by  the  first  Company  as  agent  of  the  Com- 
pany to  whose  station  the  goods  are  to  be  sent 
so  as  to  make  such  latter  Company  liable  for 
non-delivery,  must  in  each  case  depend  on  the 
evidence  given  as  to  the  contract  made  between 
the  two  Railway  Companies.  Mere  inter- 
change of  traffic  between  two  Railway  Com- 
panies, trucks  running  through,  with  through 
invoices,  fares  paid  or  to  pay,  and  divided 
according  to  the  number  of  miles,  actually 
travelled  on  each  line,  will  not,  of  itself,  make 
the  Company  receiving  goods  for  delivery  at  a 
station  on  the  line  of  the  other  Company,  agents 
for  the  latter,  so  as  to  make  the  contract 
evidenced  by  the  receipt  note  given  for  the 
goods,  by  the  receiving  Company,  a  contract 
made  by  them  as  agents  for  the  other  Com- 
pany. 

A  suit  against  a  Railway  Company  for  loss  of 
goods,  when  it  is  founded  not  on  contract,  but 
on  the  alleged  negligence  or  want  of  proper 
care  on  the  part  of  the  defendants,  is  governed 
by  Art  30,  Sched.  II.  of  Act  XV.  of  1877. 
haji  Mahomed  Jack  v.  B.  /.  5.  N.  Co.  (I.  L.  R. 
3  Mad.  107)  followed.  Kalu  Ram  Maigraj  v. 
The  Madras  Railway  Company...!.  L.  Bep.  3 
Mad.  240,  1881.     Kindersley,  J. 

See  Bill  of  Lading.  1. 

3. Silks— Act  IV.  of  1879,  $   4,  Sched. 

IL  (/).]  The  term  "  silks  in  a  manufactured 
state  and  whether  wrought  up  or  not*  wrought 
up  with  any  other  materials"  in  Sched.  II.  (/) 


RAILWAY  OOMPANY-c^n^^. 

of  Act  IV.  of  1879,  does  not  apply  to  all  classes 
of  goods  in  which  silk  may  be  introduced. 

A  cloth  composed  of  silk  and  cotton  thread, 
the  proportionate  value  of  silk  and  cotton 
being  one  to  four  and  a  half,  does  not  come 
within  the  meaning  of  the  term,  but  where 
there  is  a  larger  value  of  silk  than  cotton 
estimated  at  those  rates,  the  article  may  fairly 
be  held  to  fall  withm  the  description  of  *'  silks," 
&c.  Saminadha  Mudali  v.  The  S.  I.  Ry. 
Co... I.  L.  Rep.  6  Mad.  420, 1883.  Turner, 
C.J.,  and  Af.  Ayyar,  J. 


4. Risk  Note—Act  IV.  of  1879,  S  1 

Negligence  of  Servants  of  Company — Act  IX.  of 
1872,  Sh  '57i  161.]  The  consignor  of  goods 
sent  by  the  E.  I.  Ry.  Co.  signed  a  risk  note 
in  the  following  terms : — "  I  hold  the  Railway 
Company  harmless  and  free  from  all  responsibi- 
lity in  regard  to  any  loss,  destruction,  or  deterio- 
ration of,  or  damage  to  the  consignment  from 
any  cause  whatever  before,  during  and  after 
transit  over  the  said  Railway  or  other  Railway 
lines  working  in  connection  therewith." 

The  form  of  the  risk  note  was  approved  by 
the  Governor-General  in  Council  under  S  10  of 
Act  IV.  of  1879.  During  the  transit  a  tin, 
part  of  the  consignment,  was  cut  open,  and  a 
portion  of  the  contents  abstracted  : — 

Held,  that  the  Railway  Company  was  not 
liable  to  account  to  the  consignee  for  any  loss 
from  any  cause  whatever  during  the  whole 
time  the  goods  were  in  their  charge.     Mohesh- 

WAR  Dass  v.  Carter 12  Gal.  Rep.  122, 

1883 ;  L  L.  Rep.  10  CaL  210.  F.  B. 

RAIN  WATER. 

Right     to    have    Surplus  —  Flow    on    to 

Adjoining  Lands. 
See  Easement.  5. 

Imam  v.  Poresh...L  L.  Rep.  8 
Gal.  468. 

RAJ. 

See  the  Cases  under  Hindu  Law  — 
Impartible  Zemindary. 

RAJA  OP  HILL  TIPPERAH. 

See  Jurisdiction.  41.  41a. 

Beer  Chunder  v.  Raj  Coomar... 
I.  L.  Rep.  9  Gal.  635. 
BiR    Chunder   v.    Ishan  Chun- 
der.  12  Gal.  Rep.  473. 
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RATEABLE  '  DISTBIBimOK  OF 
ASSETS  REALIZED  IN  EZECU. 
TION. 

See  Execution  of  Decree.  1. 

ViSHVANATH   V,  ViRCHAND  ..I.  L. 

Bep.  6  Bom.  16. 

—  Application  for  Execution  must  have  been 

made  Before,  and  be  Pending  at  Time  of 
Realization  of  Assets. 
See  Execution  of  Decree.  3. 

TiRUCHITTHAMBALA     V.      SheSAY- 

YANGAR...I.  L.  Bep.  4  Had. 
883. 

—  Attachment  by  Different  Courts. 

See  Execution  of  Decree.  46.  46a. 

MUTTALAGIRI    V.     MUTTAYYAR...I. 

L.  Bep.  6  Mad.  357. 

Aghore  Nath  v.  Shama  Sunda. 

RI...L  L.  Bep.  5  AU.  616. 

—  Decrees  against  Different  Persons. 

See  Execution  of  Decree.  6a. 

Shumboo  Nath  v.  Lucky  Nath. 
I.  L.  Bep.  9  Oal.  920. 

—  Money  Paid  by  Judgment-Debtor  in  Satis- 

faction of  Decree. 
See  Execution  of  Decree.  5. 

PURSHOTAMDAS  V,  MaHANANT...I. 

L.  Bep.  6  Bom.  588. 

— —  Purchase  by  One  of  Several  Competing 
Decree-holders. 

See  Execution  of  Decree.  4.  6. 

ViRARAGAVA  V.     VARADA...I.      L. 

Bep.  5  Mad.  128. 

Shrinivas  v.  Radhabai...!.  L. 

Bep.  6  Bom.  570. 

—  Unascertained   Mesne  Profits,  Holder   of 

Decree  for,  when  Entitled  to. 

See  Execution  of  Decree.  14. 

ViRARAGAVA     V,     VaRADA...I.   L. 

Bep.  5  Mad.  123. 
BATIFIOATION. 

See  Charitable  Trust.  1. 

PURMANANDASS  V.  VeNAYEKRAO... 

L.  B.  9  I.  A.  86. 

— —  of  Adoption  by  Widow. 

See  Hindu  Law— Adoption.  4. 

SOMASEKHARA    «.  SUBHADRAMAJI. 

L  L.  Bep.  6  Bom.  524. 


BATIFICATION— ron/i^ 

— ^  by  Company  of  Acts  of  Directors. 
See  Company.  2. 

Medla  Tea  Co...L  L.  Bep.  9 
CaL14. 


•  of  Dedication   to 
Infant. 


Charitable    Trust     by 


See  Charitable  Trust.  1. 

PuRMANANDASS  V.  VeNAYBKRAO... 

L.  B.  9  I.  A.  86 ;  L   L. 
Bep.  7  Bonu  19. 

by  Hindu  Widow  of  Alienation  by  Rever- 
sioner. 

See  Hindu   Law~Alienation  by 
Widow.  9. 
Ram  Chunder  v.  Hari  Das  ..L 
L.  Bep.  9  CaL  468. 

by    Minor  —  of  Alienation    by    Guardian 

without  Sanction  of  Court. 

See  Alienation  by  Guardian.  1. 
Manji  v.  Tara...L  L.  Bep.  8 
All.  852. 

by  Minor,    of    Dedication    to   Charitable 

Trust. 

See  Charitable  Trust.  1. 

PuRMANANDASS  V.   VeNAYKKRAO... 

L.  B.   9  I.  A.  86 ;  I.  L. 

Bep.  7  Bom.  19. 

See  Mahomedan  Law— Wakl  L 

Fatmabibi  v.  Advocate  General 

OF  Bombay... I.  L.  Bep.  6 

Bom.  42. 

Mortgage  by  Person  not  Owner — Promise 

to  Mortgagor  to  Redeem. 

See  Estoppel.  1. 

Shiddeshvar  v.  Ramchandrarav. 

L  L.  Bep.  6  Bom. 

468. 

BAYATAWAB  PATTA,  EFFECT  OF. 

See  Practice— CiviL  5. 

Secretary  of  State  v,  Nuhja... 
L  L.  Bep.  5  Mad.  168. 

BEADINESS  AND  WILLINQKESa 

See  Contract.  17. 

Juggernath  V,  Ram  Dyal...L  L. 
Bep.  9  CaL  791. 
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BEA80NABLE  TIME. 

to  Inspect  Goods  Offered  in  Fulfilment  of 

Contract  for  Sale. 
See  Contract.  5. 

RuTTONSEY  V,  Jamnadas...!.    L. 
Bep.  6  Bom.  692* 

BEBELLION,  CONFISCATION  FOB. 
See  Limitation.  23. 

ViZlARAMARAZU    7f.   SECRETARY  OF 

State  ..I.  L.  Bep.  5  Mad. 

91. 

BECALLING  WITNESSES  FOB  FBO- 

8ECUTI0N  FOB  CBOSSEXAMI- 

NATION. 

See  Practice— Criminal.  1. 

Talluri  o.  Queen. ..I.  L.  Bep. 
4  Mad.  130. 
BECEIPT  BY  MOBTQAQEE. 

—  Registration  of. 

See  Evidence.  20. 

Ramappa  v.  UMANNA...I.  li.  Bep. 

7  Bom.  123. 

BECEIVEB. 

—  Appeal  from  Order  Refusing  to  Appoint — 

None. 
See  Appeal-— Civil.  41. 

Subbramanyav.Appasami...!.  L. 
Bep.  6  Mad.  355. 

Appointment  of. 

See  Procedure— Civil.  22. 

Srimati    Prosonomoyi    «.    Beni 
Madhab...L  li.  Bep.  5  AIL 
656. 
BECI88I0N  OF  CONTBACT. 

See  Contract.  7. 

Tamarashbrri    v.  Maranat...I. 
L.  Bep  8  Mad.  216. 
Set  Vendor  and  Purchaser.  4. 

Sreegopal  v.  Ram  Churn.. .L  L. 
Bep.  8  CaL  856. 

BECITAL  OF  CONSIDEBATION. 

—  Parol  Evidence  to  Contradict. 

See  Evidence.  5. 

VaSUDEVA  v.    NARASAMMA...I.  L, 

Bep.  5  Mad.  6. 
BECITALS  IN  DEED. 

-^-^  Evidence  and   Effect  of. 

See  Mahomedan   Law— Bight  of 

Creditor  of  Deceased  Maho- 

medan  to  follow  Estate,  &c. 

1. 

Narsingh  Dass  v.  Najmooddin. 

L  L.  Bep.  8  CaL  20 


BECITALS  IN  DEED-cofi^. 

Evidence. 

See  Pre-emption.  10. 


BHAGWAN    tF. 


Mahabir I.  Lw 

Bep.  5  AU.  184. 


BECTIFICATION  OF  CONTBACT. 

See  Landlord  and  Tenant.  22. 
Anarullah  v.  K0YLASH...I.  L. 
Bep.  8  Cal.  118 ;  9  Cal. 
Bep.  467. 
BEDEMPTION. 

Account — Onus  Probandi, 

S^f  Mortgage.  12. 

GuNGA  9.  BAYAJ1...I.    L-  Bep. 
6  Bom.  669. 

Before  Time  Fixed. 

See  Mortgage.  15. 16. 

Perla  Thail  v.  Mankude...L  L. 

Bep.  4  Mad.  113. 

Babaji  v.  V1THU...I.  L  Bep.  6 

Bom.  734^ 

by  Co- Mortgagor  of  his  Share. 

See  Mortgage.  38. 

Mahtab  v.   Sant   Lal I.  L. 

Bep.  5  All.  276. 

Conditional  Sale  Executed  after  1858. 

See  Mortgage.  10. 

Ramasami  v.  Samiyappanayakan. 
L  L.  Bep.  4  Mad.  179. 

— •  Conditional  Sale — Gahan  Lahan  Clause. 
See  Mortgage.  35.  45. 

Kanayalal  v.  PYARABA1...I.  L. 
Bep.  7  Bom.  139. 

Maralali  9.  GuNDu L  L. 

Bep.  6  Mad.  339. 

Decree  for — Barred  by  Limitation — Fresh 

Suit  to  Redeem. 
See  Mortgage.  13. 

Anrudh  v.  Shed  P»asad...L  L. 
Bep.  4  AIL  481. 

Decree  for — Time-barred — Second  Suit  for. 

See  Mortgage.  46. 

Gan  Savant  v.  Narayan...L  L. 
Bep.  7  Bom.  467* 

Joint  Mortgage— Suit  by  One  Joint  Mort- 
gagor. 
See  Jurisdiction.  37. 

Bahadur  v.  Nawab  Jan...I.  L. 
Bep.  3  AIL  822. 
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BEBEMPTION— c^n/^. 

—  Limitation  to  Suit  for. 

See  Limitation.  49.  49a.  96. 

MUKANNAN    V.     ManAN I.     L. 

Bep.  6  Mad.  182. 

Ram  Das  v.  Bikjnundun...!.  L. 

Bep.  9  Cal.  616. 

Sami   v.  Somasundram L  li. 

Bep.  6  Mad.  119. 

of    Mortgage  by  Agriculturist  —  Jurisdic- 
tion. 
See  JurisdictioiL  50. 

KoNoAji  V.  ANAN...I.  L.  Bep.  7 
Bom.  448. 

—  of  Part  of  Mortgaged  Property. 

See  Mortgage.  17.  23.  38. 

Maranav.  PBNDYALA...L  L.Bep. 
3  Mad.  230- 

KaSUMUNISSA    17.    NiLRATNA I. 

L.  Bep.  8  CaL  79  ;  9  Cal. 
Bep.  174. 

Mahtab   v.  Sant  Lal I.  L. 

Bep.  5  AIL  276. 

—  of  Part  of  Mortgaged  Property  on  Acqui- 

sition of  Share  in  Equity  of  Redemption 
by  Mortgagee. 
5^r  Mortgage.  31. 

MaRAKAR     V,       PUNJAPATATH...!. 

L.  Bep.  6  Mad.  61. 

—  of  Part  of  Mortgaged   Property   by   Pur- 

chaser of  Part. 
See  Mortgage.  29. 

Tadigotla  V,    Lakshmamma...!. 
L.  Bep.  5  Mad.  385. 

Parties  to  Suit   for -r- Undivided    Family, 

Suit  by  Manager  Alone. 
See  Mortgage.  46. 

Gan  Savant  v.  Narayan...L  L. 
Bep.  7  Bom.  467. 

by    Puisne    Mortgagee    after    Decree   on 

Mortgage  Obtained  by  Prior  Mortgagee. 
See  Mortgage.  18. 

Ali    Hasan    v.    Dhirja...!.     L. 
Bep.  4  AIL  518. 

'■^-*  Puisne  Mortgagee's  Right  of. 
See  Mortgage.  1.  34. 

Damodhar  9.  NARO...L  li.  Bep. 

6  Bom.  IL 

Sakana  r.  V1RUPAKSHAPA...I.  L. 

Bep.  7  Bom.  146. 


BBDEMPTION— c<m^. 

Puisne  Mortgagee's  Right  of— Against  Prior 

Mortgagee  Purchasing  at  Sale  in  Execu- 
tion of  Decree  on  Mortgage. 
See  Beg^tration.  6. 

Shivram  tF.  Genu...I.  L.  Bep.  6 
Bom.  515. 

Purchaser    at    Execution  Sale,    Right    of 

After  Rejection  of  Application  for  Posses- 
sion under  Act  VlU.of  1S59,  \  269. 

See  Mortgage.  2. 

Apaji  v.   Kavji...!.    Ij.  Bep.  6 
Bom.  64. 

Purchaser  at  Execution  Sale,  Suit  by,  for 

— Before  Issue  of  Certificate  of  Sale. 

See  Mortgage.  3. 

Krishnaji    9.     Ganesh...!.     li. 
Bep.  6  Bom.  139. 

Suit  for — by  Purchaser  at  Execution  Sale 

before  Issue  of  Certificate  Sale. 
See  Mortgage.  3. 

Krishnaji    v.    Ganesh I.  Ii. 

Bep.  6  Bom.  139. 

of  Temple  Property,  Parties  to  Suit  for. 

See  Parties  to  Suit.  7. 

Rama  o.  Krishna... I.  L.  Bep.  3 
Mad.  270. 

Valuation  of  Suit  for. 

See  Jurisdiction  13.  43.  50. 

Mana  v.  Surya...!.  Ii.  Bep.  6 

Mad.  284. 

KuBAiR  Singh  v.  Atma  Ram. ..I. 

L.  Bep.  5  All.  332. 

KoNDAji  9.  ANAN...I.  L.  Bep.  7 

Bom.  448. 

JAGjivANv.  Magdum...!.  L.Bep. 

7  Bom.  487. 


BEFEBENCE 
TBATE. 


BY  DI8TBICT  MAGIS- 


Limit  to  Power  of. 

See  Procedure --Criminal.  38. 

Ram    Lall..  L    I*.   Bep.  8  CaL 
875. 

BEFEBENCE  TO  HIGH  COUBT. 

Grounds  for. 

See  Procedure— Criminal.  41. 

Empress  v,  Ishan   CuuNDEft...!. 
L.  Bep.  9  CaL  847. 
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BEFBESHING    DCEMOBT    OF     WIT- 

NESS. 
See  Evidence.  17. 17a. 

Kali  Churn. ..I.  L.Bep.  8  Cal. 

154  ;  10  Cal.  Bep.  61. 

Jhubboo  MAHTON...I.  L.  Rep.  8 

Cal.  739. 

See  Evidence.  24. 

Raghuni  v.  Empress... I.  L.  Hep. 
9  Cal.  455. 

Inspection  of  Writing  used  for. 

See  Evidence.  17a. 

Jhubboo  Mahton...!.  L.  Bep.  8 
Cal.  739. 

BEFirSAL  OB  OMISSION  TO  DECIDE 
PABTICTJLAB  ISST7E. 

• Res  Jtuiicata* 

See  Bes  Judicata.  4. 

NiLVARu  V. N1LVARU...I.  L.Bep. 
6  Bom.  110. 

BEFTXSAL  OB  OMISSION  TO  DECIDE 
ISSTXE. 
See  Bes  Judicata.  8.  9.  9a. 

Ananda  v.  PALIYIL...L  L.  Bep. 

5  Mad.  9. 

Thylia  Kandi  v.  Thylia  Kandi. 

I.  L.  Bep.  4  Mad.  308. 

Chunder  Coomar  v.  Sib  Sundari. 

I.  L.  B^p.  8  CaL  631. 

BEFX78AL  TO  RECEIVE  SUMMONS. 
See  Penal  Code,  §  173. 1. 

Queen  v.  Punnamalai I.  L. 

Bep.  5  Mad.  199. 

BEFI7SALT0  BE-STJMMON  WITNESS 
FOB  DEFENCE. 

See  Procedure— Criminal.  18, 

Empress  v.  Rukn-uc.-din...I.  L. 
Bep.  4  All.  53. 

BEGISTEBED  BOND    OB  CONTBACT. 

Limitation  to  Suit  on. 

See  Executor  de  Son  Tort.  1. 

Magaluri  v.   Narayana...I.  L 
Bep.  3  Mad.  359. 
See  Limitation.  6.  6a. 

GUNESH    V.     MADHAVRAV...I.     L. 

Bep.  6  Bom.  75. 
Khumi  t'.  Nasir-ud-din  Ahmad... 

L  L.  Bep.  4  AU.  255. 
Vythilinga  v.  Thetchanumurti. 

I.  L.  Bep.  3  Mad.  76. 


BEOISTEBED  TALOOKDAB  IN  OTJDH 
MAY  BE  TBUSTEE. 

See  Declaratory  Decree.  1. 

Thakurain  Ramanund  v.  Tha- 

KURAIN   RagHUNATH...  L.  B. 

9  L  A.  41 ;  I.  L.  Bep. 
8  Cal.  769. 
BEGISTBATION. 

of  Acknowledgment  of  Receipt  of  Consider- 
ation for  Creation  of  Interest  in  Immov- 
able Property. 
See  Begistration.  16. 

of  Agreement  to  Sell  "  Subject  to  Approval 

of   Title  by   Purchaser's   Solicitors,"   or 
Contemplating  Further  Conveyance. 
See  Begistration.  30.  30a. 

of  Assignment  of  Mortgage  by  Endorse- 
ment. 

See  Mortgage.  14. 

Shankar  Lal  v.  Sakhrani...I. 
L.  Bep.  4  All.  462. 

of  Bond  Confirming  Unregistered  Sale. 

'  See  Begistration.  24. 

Certificate  of — Effect  of. 

See  Begistration.  21.  22.  23.  28. 
See  Partnership.  1. 

Harrison  v.  Delhi  and  London 
Bank I.  L.  Bep.  4  All. 

437. 

of  Certificate  of  Sale. 

See  Begistration.  3. 4. 27.  28.  28a. 

See  Sale  in  Execution  of  Decree.  1. 

2. 

Bapuji  r.  SATYABHAMABAI...I.  L. 

Bep.  6  Bom.  490. 

Rupchund  ^.  Davlatrav...I.  L. 

Bep.  6  Bom.  495. 

Computation  of  Value  of  Interest  Created 

in  Immovable  Property. 
See  Begistration.  17. 18. 18a.  18b. 

Courts  Fees  on  Suit  to  Compel. 

See  Court  Fees.  10. 

Jantoo  v.  Radha  Canto. ..I.  L. 
Bep.  8  Cal.  515. 

of  Decrees. 

See  Begistration.  19. 

■  of  Deed  of  Sale  of  Mortgage  Decree. 

See  Begistration.  32. 

In  District  where  Property  not  Situate. 

See  Begistration.  21. 
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nBQtlSTRATlOlSr—contd. 

' Irregfularity  in  Proceedings  Prior  to. 

5^r  Registration.  1. 

IsAK  Mahmad  v.  Bai  Khatija... 
I.  L.  Bep.  6  Bom.  96. 

of  Kabuliat  Executed  before  i866. 

See  Begistration.  26. 

-^—  Lease  or  Agreement  for  Lease. 
5^  Begistration.  33. 

-  of  Lease  for  Less  than  5  Years  at  Rent 

Less  than  Rs.  50. 
See  Begistration.  14. 15. 

of  Lease — Personal  Covenant  for   Dama- 

ges— Suit  for  Damages — Evidence. 
See  Begistration.  25. 

' of  Letter  Stating  Agreement  for  Sale  of 

Immovable  Property  and  Acknowledging 
Receipt  of  Rs.  500. 
5^^  Begistration.  16. 

Limitation  to  Suit  to  Compel. 

See  Limitation.  40. 

Nijabutoolla  v.  Wazir I.  L. 

Bep.  8  Cal.  910. 

— —  Minor,  Bond  Executed  on  Behalf  of. 
See  Begistration.  34.  ' 

Notice,  Purchaser  with  Possession  Without 

— of  Prior  Purchaser  Without  Possession. 
See  Begistration.  2.  3.  4.  6. 

See  Sale  in  Execution  of  Decree.  1. 

2. 

Bapuji  v.  Satyaboamabai...!.  L. 

Bep.  6  Bom.  490. 

RuPCHAND  V.  Davlatrav...!.  L. 

Bep.  6  Bom.  495. 

of  Patta. 

See  Begistration.  15. 

Possession,  Purchaser  With,  and  Without 

Notice  of  Prior  Purchaser — Priority. 

See  Begistration.  2.  8.  4. 5. 

See  Sale  in  Execution  of  Decree.  1. 

2. 

Bapuji  v.  Satyabhamabai...!.  L. 

Bep.  6  Bom.  490. 

RuPCHAND  t>.  Davlatrav... I.  L. 

Bep.  6  Bom.  495. 


BEGISTBATIOK-roff/^. 

Presentation  for — ^at  Residence  of  Execu- 
tant—Special Cause. 
See  Begistration.  1. 

IsAK  Mahomad  V,  Bai  Khatija. 
I.  L.  Bep.  6  Bom.  9a 

Priority. 

See  Begistration.  2. 12. 18a.  19. 

See  Sale  in  Execution  of  Decree.  1. 

2. 

Bapuji  v,  Satyabhamabai... I.  L. 

Bep.  6  Bom.  490. 

RupCHAND  V.  Davlatrav... I.  L. 

Bep.  6  Bom.  495. 

Priority — Notice. 

See  Begistration.  6  to  10. 11a. 

Priority    between    Optionally  Registrable 

and  Unregistered  Deed  and  Subsequent 
Registered  Deed. 
See  Begistration.  6  to  12. 

of  Receipt  by  Mortgagee. 

See  Evidence.  20. 

Ramappa  V,  Umanna..  1. 1*.  Bep. 
7  Bom.  123. 

of  Release  by  Hindu  Widow  of  Right  to 

Maintenance. 
See  Begistration.  20. 

Suit  to  Compel. 

See  Begistration.  29.  29a. 

Suit  to  Compel — Court  Fees  on. 

See  Court  Fees.  10. 

Jantoo  v.  Radha  Canto I.  L. 

itep.  8  Cal.  516. 

Suit  to  Compel  — Limitation. 

See  Limitation.  40. 

Nijabuttoolla  V,  Wazir...!.  L. 
Bep.  8  CaL  910. 

"  Unregistered     Mortgage     Admissible     to 

Prove  Personal  Covenant  to  Pay. 
See  Evidence.  12. 12a. 

Lachman  V.  Kesri...!.  I*.  Bep. 

4  AU.  3. 

Ulfatunnissa  v.  Hossain...!.  L. 

Bep.  9  CaL  520. 

S^  Limitation.  43. 

Bhekhan  V,  Rajroop...!.  L.Bep. 
8  Cal.  012. 
See  Begistration.  17. 25. 
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nEOlSTBJLTlOJSf-contd, 

Value  of  Interest  Created   in    Immovable 

Property,  Computation  of. 

See  BegiBtration.  17. 18. 18a.  18b. 

1.  Presentation  for — at  Residence  of 

Executant  Intending  to  Register — Special  Cause 
—Act  VIII.  </ 187 1 ,  H  31 ,  85 .]  The  words  "  any 
person  intending  to  register  any  document"  in 

4  31  of  the  Registration  Act  VIII.  of  1871  in- 
cludes, not  only  the  person  or  persons  in  whose 
favour  a  document  is  executed,  but  also  any 
person  or  persons  executing  the  same. 

Under  the  provisions  of  that  section,  there- 
fore, the  presentation  of  a  document  for  regis- 
tration at  the  residence  of  a  party  executing  it, 
for  special  cause  shown,  is  valid. 

The  registering  officer  is  the  judge  of  the 
sufficiency  of  the  special  cause,  and  if  he  is 
satisfied,  the  Civil  Court  has  no  power  to  ques- 
tion his  decision  on  that  point. 

Assuming  the  presentation  of  a  document  for 
registration  at  the  house  of  the  executants  to 
be  an  irregularity,  it  is  one  which,  if  commit- 
ted in  good  faith,  is  covered  by  the  provision  of 

5  85  of  Act  VIII.  of  1871.  IsAK  Mahmad  v. 
Bai  Khatija I.  L.  Bep.  6  Bom.  96, 1881. 

Melvillsind  Kemball,  J  J. 

2. Possession — Notice — Priority — Pur- 
chaser with  Possession  and  without  Notice  of 
Prior  Purchaser  without  Possession,]  The  plain- 
tiff purchased  the  property  in  dispute  on  the 
28th  February,  1878,  and  on  the  same  day  lodged 
his  purchase  deed  for  registration  together  with 
the  fee.  The  deed  was  not  registered  until  the 
29th  April,  1878,  and  the  plaintiff  did  not  obtain 
possession  under  his  purchase. 

On  the  1st  April,  1878,  the  defendant  pur- 
chased the  same  land  from  the  plaintiff's  vendor 
without  notice  of  the  prior  sale  to  the  plaintiff, 
and  obtained  possession,  and  presented  his  deed 
for  registration  on  the  2nd  April  1878,  but  the 
deed  was  not  registered  until  the  26th  May, 
1878. 

In  a  suit  by  the  plaintiff  against  his  vendor 
and  the  defendant  to  obtain  possession  of  the 
property : — 

Held,  that  the  registration   of   the    plaintiff's 

deed  of  purchase  not  having  been  effected  until 

after  the  execution  of   the   defendants'  deed  of 

purchase,  could  not   possibly   have  operated  as 

67 
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notice  to  the  defendant  of  the  plaintiff's  deed, 
and,  therefore,  could  not  be  equivalent  to  posses- 
sion. The  defendant  was  a  purchaser  without 
notice  (actual  or  constructive)  of  the  plaintiff's 
purchase,  and  had  taken  the  precaution  of  ob- 
taining possession.  Both  parties  being  innocent 
purchasers  and  Hindus,  the  defendant  could  not 
be  deprived  of  the  benefit  of  his  possession, 
Lalubhai  Surchand  v.  Bai  Amrit  (I.  L.  R.  2 
Bom.  299)  followed.  Hasha  v.  Ragho  Ambo 
G0NDAU...L  L.  Bep.  6  Bom.  165,  1881. 
Westropp,  C.J.,  and  M.  MehiUt  J- 

3.  Priority — Possession  —  Hindu    and 

Mahomedan  Law  of  Gifty  Sale,  Mortgage — Notice 
—Lis  Pendens— i4f/  ///.  of  1877,  §  56— San- 
Mortgage.~\  Asa  general,  but  not  an  invariable 
rule,  possession  in  the  grantee  or  assignee  is 
deemed  essential  amongst  Hindus  and  Maho- 
medans  to  the  complete  transfer  of  immovable 
property  either  by  gift,  sale,  or  mortgage. 

Among  the  exceptions  to  this  general  rule  are 
— (i),  the  cases  of  san-moxigSiges  in  Gujarat ;  2, 
cases  in  which  the  only  contending  parties  are 
the  mortgagor  or  vendor  (or  volunteers  claiming 
under  him)  and  the  mortgagee  or  vendee  (or 
persons  claiming  under  him) ;  3,  cases  where 
the  subsequent  mortgagee  or  purchaser  became 
such  with  actual  notice  of  the  earlier  mortgage 
or  sale  without  possession ;  4,  cases  of  sales 
of  or  charges  on  his  equity  of  redemption,  by  a 
mortgagor  out  of  possession  ;  5,  as  against  a  per- 
son wrongfully  dispossessing  a  mortgagor  before 
he  has  given  possession  ;  6,  possession  by  a  judg- 
ment-debtor having  a  good  title  is  unnecessary 
to  validate  a  judicial  sale  of  his  lands;  7,  pos- 
session by  the  purchaser  at  an  execution  sale  is 
not  necessary  to  validate  the  sale  to  him  as 
against  subsequent  attaching  creditors  under 
money-decrees  or  purchasers  at  the  sales  under 
such  deciees,  or  to  validate  a  resale  by  him. 

The  earlier  decisions  by  which  registration 
has,  in  India,  been  permitted  to  supply  the  want 
of  possession,  may  be  attributed  to  the  absolute 
preference  accorded  to  priority  of  registration 
by  the  enactments  in  force  previously  to  1 864. 
The  subsequent  Indian  Acts  proceed  upon  a 
different  principle.  Under  them  a  registered 
instrument  operates  from  the  time  at  which  it 
would  have  commenced  to  operate  if  no  regis- 
tration had  been  required  or  made,  and  not  from 
the  time  of  its  registration— a  rule  which  applies 
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both  to  compulsorily  and  optionally  registrable 
instruments. 

Neither  in  England  nor  in  Ireland  is  mere 
registration  held  to  amount  to  notice  to  subse- 
quent mortgagees  or  purchasers.  But  in  Bom- 
bay the  Courts  have  adopted  the  rule  which 
prevails  in  America,  that  registration  is,  in  itself, 
notice  to  subsequent  purchasers  and  mortgagees 
of  the  same  property. 

In  the  cases  decided  under  the  Acts  relating 
to  registration  passed  in  and  subsequently  to 
1864,  registration  has  been  treated  as  an  equiva- 
lent for  possession  where  the  instrument  earlier 
in  date  has  been  registered  prior  to  the  execu- 
tion of  the  second  instrument,  but  unaccompa- 
nied by  possession.  Possession  has  been  deemed 
by  Hindu  and  Mahomedan  law,  as  interpreted 
in  the  Bombay  Presidency,  to  amount  to  notice 
of  such  title  as  the  person  in  possession  may  have, 
and  any  other  person  who  takes  a  mortgage  or 
other  charge  upon,  or  purchases  immovable 
property  without  ascertaining  the  nature  of  the 
claim  of  him  in  possession,  does  so  at  his  own 
risk.  This  is  so  in  England  also.  But  the 
Courts  in  Bombay  have  gone  a  step  further,  and 
have  held  registration  under  Act  XVI.  of  1864 
and  the  subsequent  Acts  to  amount  to  notice  ; 
and,  therefore,  to  atone  for  the  absence  of  and 
to  be  a  sufficient  substitute  for  possession  in 
the  validation  of  title. 

But  the  rule  that  registration  is  equivalent 
to  possession,  cannot  be  applied  to  cases  where 
the  registration  of  the  instrument  earlier  in  date 
has  been  effected  subsequently  to  the  execution 
of  the  instrument  set  up  against  it. 

On  the  lOth  December,  1866,  A.  executed  to 
the  defendant  an  unregistered  mortgage  with- 
out possession  for  Rs.  95  of  the  premises  in 
question.  On  the  12th  September,  1869,/!.  exe- 
cuted a  registered  mortgage  for  Rs.  200  with- 
out possession  to  AT.  In  1876,  K.  sued  A,  upon 
his  mortgage,  but  the  defendant  was  not  a 
party  to  the  suit. 

During  its  pendency  A.  executed  another 
mortgage  of  the  same  premises  on  the  23rd 
February,  1876,  to  the  defendant  for  Rs.  200, 
which  was  registered  and  accompanied  by  pos- 
session. On  the  3rd  March,  1876,  K,  obtain- 
ed  a  decree  against  A.t  directing  satisfaction 
of  the  morigage-debt  out  of  the  mortgaged 
property.     The   property   was  sold   under    that 
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decree,  and  purchased  by  K.  himself  for  Rs.  5O. 
He  obtained  a  certificate  of  sale  on  the  8th 
March,  1877,  which  was  not  registered.  On 
the  25th  July,  1877,  K.  sold  the  property  to  the 
plaintiff  forRs.  75-4.  The  deed  of  sale  was  not 
registered.  In  1878  the  plaintiff  sued  for  pos- 
session of  the  property.  The  defendant  relied 
upon  his  mortgages  of  1866  and  1876: — 

Held,  1st — That  the  defendant's  unregistered 
mortgage  of  1866,  which  was  optionally  regis- 
trable, was  not  overridden  by  A'.'s  mortgage  of 
1869,  which  was  compulsorily  registrable,  and, 
therefore,  that  the  plaintiff  whose  title  was 
derived  from  K,  was  not  entitled  to  recover 
the  property  from  the  defendant  without  re- 
deeming the  mortgage  of  1866.  The  registra- 
tion of  ^'s  mortgage  in  1869  could  not  have 
operated  as  notice  to  the  defendant,  when  he  was 
taking  his  mortgage  in  1866,  and  was,  therefore, 
not  such  a  registration  in  relation  to  the  de- 
fendant's earlier  mortgage  as  to  fall  within  the 
scope  of  the  rule  that  registration  is  equivalent 
to  possession. 

2ndly. — As  to  the  defendant's  mortgage  of 
1876,  it  having  been  executed  pending  A'.'s  suit 
on  his  mortgage  of  1869,  could  not  prevail 
against  that  mortgage  and  the  decree  and  sale 
founded  on  it.  The  doctrine  of  lis  pendens  is 
in  force  in  British  India,  and  rests,  not  upon 
the  theory  that  when  it  operates,  it  does  so 
by  way  of  notice,  but  on  this  foundation  that 
it  would  be  impossible  that  any  suit  could  be 
brought  to  a  successful  alienation  if  alienations 
pendente  lite  were  permitted  to  prevail.  The 
reason  for  refusing  recognition  to  an  alienation 
pendente  lite  made  by  a  party  to  a  suit,  seems  to 
be  as  fully  applicable,  and  as  true  in  the  case 
of  a  registered  as  of  an  unregistered  convey- 
ance. 

3rc?/v.— That  §  50  of  Act  III.  of  1877  was  not 
restrospective  so  far  as  to  apply  in  cases  where 
rival  instruments  were  registrable  under  the 
Acts  of  1864,  1866,  and  1871.  Goverdkan  v. 
Sakharam  (8  Harr.  S.  D.  A.  Rep.  189)  observed 
upon.  Lakshmandas  Sarupchand  v,  Dasr.\t. 
I.  L.  Bep.  6  Bom.  168,  1880.  F.  B. 

4.  Possession — So-n-hfortgage — Notice, 

Purchaser  at    Execution   Sale   without,  of  Mort- 
gage—Priority Sale  in  Execution   of  Decree  of 
I  Property    Subject  to  Mortgage.]     The   general 
rule  in  the  Bombay  Presidency  is,  that  amongst 
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Hindus,  possession  is  necessary  to  perfect  a 
transfer  of  immovable  property  by  mortgage  or 
deed  of  sale  as  against  subsequent  encumbran- 
cers or  purchasers.  The  main  ground  of  this 
g"eneral  rule  as  to  the  necessity  of  possession  is^ 
that  it  is  notice  to  all  subsequent  intending  pur- 
chasers or  mortgagees  of  the  title  of  the  party 
in  possession.  But  it  must  be  regarded  as  the 
established  and  judicially  recognized  custom  of 
Gujarat  that  possession  is  not  necessary  in  the 
case  of  a  ^an-mortgage,  to  validate  it  as  against 
subsequent  mortgagees  or  purchasers  ^  a  san 
mortgage,  therefore,  in  other  respects  good,  is 
valid  as  against  a  subsequent  mortgagee  or  pur 
chaser,  whether  or  not  such  mortgagee  or  pur. 
chaser  has  notice  of  the  5a«-mortgage.  A 
purchase  in  execution,  without  notice,  of 
property  mortgaged  by  a  sankhat  optionally 
registrable,  unregistered  and  without  posses- 
sion, is  subject  to  the  mortgage.  So  far  as 
Girdhar  v.  Hakamchand  (8  Bom.  H.  C.  Rep. 
A.  C.  J.  75)  implies  the  contrary,  it  cannot 
be  sustained.  A  purchaser  at  an  execution  sale, 
who  registers  his  certificate  of  sale,  does  not 
thereby  acquire  a  title  free  from  the  obligation 
created  by  a  prior  5a«-mortgage.  When  the 
Court  sells  the  right,  title,  and  interest  of  a  judg- 
ment-debtor in  property,  it  cannot  be  regarded 
as  selling  more  than  the  judgment-debtor  him- 
self could  honestly  sell.  He  could  honestly  sell 
only  subject  to  any  equities  existing  against 
himself  on  the  property  ;  and  if,  by  concealment 
of  a  saw -mortgage,  or  other  mortgage,  he  sold 
property  as  free  of  that  charge,  he  would  com- 
mit a  fraud.  The  Court  cannot  be  deemed  to 
do  that  which  would  be  a  fraud  if  done  by  the 
judgment-debtor.  M  then  the  Court  could  sell 
only  the  right,  title,  and  interest  of  the  judg- 
ment-debtor subject  to  all  existing  equities 
against  the  property  sold,  the  registration  of 
the  Court's  conveyance  (the  certificate  of  sale) 
cannot  enlarge  the  scope  of  that  conveyance, 
and  thus  discharge  the  property  from  any 
unregistered  incumbrance  which  was  binding 
on  the  judgment-debtor.  Makandas  v.  Shan- 
kardas  (12  Bom.  H.  C.  Rep.  241)  observed 
upon. 

Per  M.  Melville  J. — Such  perfect  security  is  now 
afforded  by  registration  that  there  appears  to  be 
hardly  room  for  the  plea  of  purchase  without 
notice.  Seeing  that  a  purchaser  may  secure 
himsejf  against  all  unregistered  mortgages  with- 
out  possession  by   simply  taking  possession  or 
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registering  his  conveyance,  he  is,  if  he  omit  to 
do  so,  in  pari  delicto  with  the  prior  mortgagee, 
and  it  is  difficult  to  see  how  he  is  entitled  to  any 
relief.  In  execution  sales,  under  Act  X.  of  1877, 
the  High  Court  of  Bombay  has,  in  the  rules 
made  by  it  under  f  287,  provided  for  notice 
being  given  to  purchasers  that  the  sale  extends 
only  to  the  right,  title,  and  interest  of  the  judg- 
ment-debtor, and  that  the  Court  ordering  the 
sale  does  not  warrant  the  title.  This  being  so, 
it  seems  perfectly  clear  that  a  person  who  buys 
an  avowedly  doubtful  title,  and  pays  for  it  on 
that  understanding,  canrrot  claim  to  be  a  pur-  , 
chaser  for  value  without  notice. 

The  provisions  of  the  Registration  Acts  that  a 
registered  document  shall  take  effect,  as  regards 
the  property  comprised  therein,  against  every 
unregistered  instrument  relating  to  the  same 
property,  only  applies  to  cases  in  which  the  two 
documents  are  antagonistic,  but  not  where 
effect  can  be  given  to  each  without  infringement 
of  the  other.  Sobr.\gchand  Gulabchand  v. 
BHAICHAND...I.  L,  Rep.  6  Bom.  198,  1882. 

F.B. 

Se^also  Babaji  tj,  Satvabhamabai...!. 

L.  Rep.  6  Bom.  490. 

And  RupcHAND  V  Davlatrav...!. 

L.  Rep,  6  Bom.  495, 

Under  Sale  in    Execution   of 

Decree.  1. 2. 

5. Optional  and  Compulsory— Priority 

Act  III.  of  1877,  §  $0— Execution  Sale  of  Property 
Subject  to  Mortgage,  Purchaser  at,  and  at  Private 
Sale.']  The  plaintiff  held  two  unregistered 
mortgages  without  possession  on  the  property 
in  question,  dated  respectively  the  14th  February, 
1869,  and  24th  June,  1871,  for  the  sums  of  Rs, 
50  and  Rs.  96.  The  defendant  held  a  regis- 
tered mortgage  without  possession  on  the  same 
property,  dated  the  15th  June,  1870,  for  Rs.  200, 
and  at  the  sale  in  execution  of  a  decree  obtained 
by  him  thereon,  became  the  purchaser  of  the 
mortgaged  property  and  obtained  possession 
under  the  certificate  of  sale  which  was  regis- 
tered. 

The  pJaintiff  obtained  a  decree  against  the 
mortgagor  on  his  second  mortgage  in  a  suit  to 
which  the  defendant  was  not  a  party,  but  was 
resisted  by  the  defendant  when  he  attempted  to 
execute  the  decree,  and  his  attachment  was 
removed. 
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The  plaintiff  now  sued  the  defendant  to  en- 
force his  mortgages  and  his  decree  upon  the 
second  mortgage  against  the  property  :— 

Held^  that  the  plaintiff's  mortgages,  having 
each  been  for  a  sum  under  Rs.  loo  were,  under 
the  Registration  Acts  of  1866  and  1 871,  optionally 
and  not  compulsorily  registrable,  and  that  the 
Act  of  1866,  under  which  the  defendant's  inter- 
mediate mortgage  of  1870  had  been  registered, 
did  not  bestow  any  priority  on  it  over  the  plain- 
tiff's mortgages;  nor  did  §  50  of  Act  III.  of  1877 
operate  retrospectively,  so  as  to  confer  priority 
on  the  defendant's  mortgage,  in  virtue  of  its 
registration  over  even  the  plaintiff's  earlier 
mortgage  of  1 869.  Kointkar  v.  Joshi  (I.  L.  R. 
5  Bom.  442;  followed. 

And  as  registered  purchaser  at  a  Court's  sale 
the  defendant  took  subject  to  existing  liens. 

Held^  also,  that  the  plaintiff's  decree  on  his 
second  mortgage  was  inoperative  against  the 
defendant  who  was  not  a  party  to  the  suit  in 
which  it  was  obtained.  Rupchand  Dagdusa 
V.  Davlatrav  V1TTALRAV...I.  L.  Bep.  6  Bom. 
405,  1882.     Westropp,  C.J.,  and  M,  Mehilh  J. 

5^^  also  SOBHAGCHANDV.    BhAICHAND. 

I.    L.    Bep.    6  Bom.    108, 

supra  4. 

And  Bapuji  Balal  v.  Satyabha- 

MABA1...I.  L.  Bep.  6  Bom. 

400, 

Under  Sale   in   Execution   of 

Decree.  1. 

6. Priority — Optionally  Registrable  but 

Registered  Mortgagee  with  Notice  of  Prior  Op- 
tionally Registrable  andUnregistered  Mortgage — 
Possession — Act  XX-  of  1866,  $  $0^ Right  to 
Redeem — Parties,]  In  the  case  of  instruments 
optionally  registrable  under  Act  XX.  of  1866, 
a  subsequent  optionally  registrable  but  regis- 
tered purchaser  or  mortgagee  cannot  avail  him 
self  of  the  registration  of  his  deed  against  a 
prior  optionally  registrable  but  unregistered 
purchase  or  mortgage  of  which  he  has  notice. 
Possession  by  the  prior  unregistered  purchaser 
or  mortgagee  under  his  purchase  or  mortgage 
will  be  notice  to  the  subsequent  purchaser  or 
mortgagee  of  the  prior  unregistered  title. 

A  subsequent  optionally  registrable  but  re- 
gistered mortgagee  with  notice  of  a  prior 
optionally    registrable   and   unregistered  mort- 


BEGISTBATION— r^/d. 

gagee  who  has  not  been  made  a  party  to  a  suit  on 
his  mortgage  by  such  prior  mortgagee  will  be 
entitled  to  redeem  as  against  such  prior  mort- 
gagee purchasing  the  mortgaged  property  at  the 
sale  in  execution  of  the  decree  obtained  by  him 
on  his  mortgage,  such  decree  not  being  binding 
on  the  subsequent  mortgagee  by  reason  of  his 
not  having  been  made  a  party  to  the  suit  in 
which  it  was  made. 

But  if  the  subsequent  mortgagee  had  no 
notice  of  the  prior  mortgage,  and  thereby  by 
reason  of  his  registration  acquired  priority  over 
such  prior  mortgage,  in  that  case,  the  prior 
mortgagee  purchasing  at  the  sale  in  execution 
of  his  decree  would  be  entitled  to  redeem  the 
second  mortgage.  Shivram  v.  Genu  ..I.  Ii. 
Bep.  6  Bom.  516, 1882.     Westropp,  C.J.,  and 

Kemball,  J. 

7.  Priority — Unregistered  and  Opti^m- 

ally  Registrable  Instrument —  Subsequent  Regis- 
tered Purchaser  with  Notice—Act  III.  of  1877, 
§  S<^0  The  provisions  of  §  50  of  the  Registration 
Act  III.  of  1877  affect  alike  documents  which  it 
is  optional,  as  well  as  those  which  it  is  com- 
pulsory, to  register. 

Transactions,  evidenced  by  documents  of 
either  description,  are  rendered  of  no  effect  by 
the  subsequent  execution  and  registration  of  a 
document  relating  to  the  same  purchaser,  not- 
withstanding  that  the  person  claiming  under 
the  subsequent  registered  document  had  notice 
of  the  prior  unregistered,  even  though  only 
optionally  registrable,  instrument.  Nallapa 
GouNDAN  V.  Ibram  Saib  ..I.  L.  Bep.  5  Mad. 
73,  1883.     Turner,  C.J.,  and  Innes,  J. 

8 Priority— Act    III.  of  1 877,  §  50— 

Possession — Notice — Optionally  Registrable  In- 
strument followed  by  Possession. "l  The  plaintiff, 
who  had  been  in  possession  of  certain  immov- 
able property  from  1872  to  1880  under  an 
optionally  registrable  but  unregistered  convey- 
ance, was  ousted  by  the  defendant,  who,  in  1879* 
obtained  a  conveyance  of  the  same  property 
from  the  plaintiff's  vendors,  which  conveyance 
was  registered.  He  now  sued  to  recover  pos- 
session : — 

Held,  that  under  §  50  of  the  Registration  Act 
111.  of  1877,  ^^c  plaintiff  was  not  entitled  to  suc- 
ceed. Sirumula  V .  Lakshmi  (I.  L.  R.  2  Mad, 
147)  and  Nallapa   Goundan  v.    Ibram  Saib  (I. 
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L.  R.  5  Mad.  73)  followed.    Kondayyatj.  Guru- 

WAPA...I.  L.  Bep.  5  Mad.  130, 1882.    Innes 

and  A/.  Ayyatf  JJ. 

9.  Priority  ^  Act  ///.  of  1877,  §  50— 

Prior  Optionally  Registrable  and  Unregistered 
Sale  with  Possession  and  Subsequent  Registered 
Sale  —  Notice^  Purchaser  with — Possession  not 
Notice  per  se  0/  Purchaser's  Title  as  such — 
Hindu  LaWf  Sale  —  Possession  —  Delivery  of.'] 
Held  (Prinsep,  J.,  dissenting),  that  the  fact  of  a 
vendor  having  given  possession  to  a  prior  pur- 
chaser under  an  optionally  registrable,  but  un- 
registered,  deed  of  sale,  even  if  such  possession 
continued  to  the  date  of  a  second  registered 
conveyance  of  the  same  property,  does  not  ne- 
cessarily prevent  the  operation  of  §  50  of  the 
Registration  Act  III.  of  1877,  which  enacts 
broadly  that  a  registered  document  shall  "  take 
effect  as  regards  the  property  therein  comprised 
against  every  unregistered  document  relating  to 
the  same  property"  ;  and  that  the  only  case  in 
which  the  title  of  the  prior  unregistered  pur- 
chaser can  prevail  against  the  subsequent  re- 
gistered purchaser  for  value  is  when  the  latter 
takes  with  notice  of  the  title  of  the  former. 

The  mere  fact  of  the  possession  of  the  prior 
unregistered  purchaser  is  not,  of  itself,  in  all 
cases  notice  of  his  title  as  purchaser.  Dinonath 
Chose  V.  Auluck  Moni  Dabee  (I.  L.  R,  7  Cal.  753) 
observed  upon. 

Delivery  of  possession  is  not,  under  the  Hindu 
law,  essential  to  complete  the  title  of  a  purchaser 
for  value,  as  against  the  vendor,  and  all  persons 
claiming  under  him  otherwise  than  by  a  duly 
registered  conveyance. 

Per  Garth,  CJ.— Section  54  of  the  Transfer  of 
Property,  Act  IV.  of  1882,  virtually  abolishes 
optional  registration.  Narain  Chunder 
Chuckerbutty  tr.  Dataram  Roy. ..I.  L.  Rep. 
8  Cal.  597 ;  10  Cal.  Bep.  241, 1882.    F.  B. 

10. Priority  —  Registered   Purchaser 

with  Notice  of  Prior  Unregistered  and  Option- 
ally Registrable  Mortgage  —  Act  III.  of  1877, 
f  50 — Decree  on  Mortgage — Attachment,  Remo- 
val of."]  A  purchaser  under  a  deed  of  sale  re- 
gistered under  Act  III.  of  1877,  with  notice  of 
a  prior  optionally  registrable  and  unregistered 
mortgage,  executed  while  Act  VIII.  of  1871 
was  in  force,  is  entitled  to  hold  the  property 
free  of  such  mortgage;   and  a  decree  obtained 
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by  the  mortgagee,  subsequently  to  the  regis- 
tered purchase,  in  a  suit  to  which  the  pur- 
chaser was  not  a  party,  whether  brought  to  en- 
force the  mortgage  lien,  or  for  a  money-decree, 
will  not  affect  the  registered  purchaser,  who 
will  be  entitled  to  have  an  attachment  of  the 
property  in  execution  of  such  decree  removed. 
Madar  Sahebv.  Subbarayalu  Nayudu  ..I.  L. 
Bep.  6  Mad.  88,  1882.     Innes  and  M.  Ayyar, 

JJ. 

11.  " Priority  —  Deed  Registered  under 

Act  VIII.  of  1S7 1— Prior  Optionally  Registrable 
and  Unregistered  Deed  under  Act  XX.  of  1866 
— Act  III.  of  1877,  §  50.]  Under  the  provisions 
of  S  50  of  Act  III.  of  1877,  in  suits  filed  sincp 
that  Act  came  into  force,  deeds  registeied  un- 
der Act  VIII.  of  1 87 1  are  entitled  to  priority 
over  prior  optionally  registrable  and  unregis- 
tered deeds  executed  while  Act  XX.  of  1866  was 
in  force.  Kallacolathuran  v,  Subbaraya 
REDD1...I.  L.  Bep.  3  Mad.  73,  1880.  Ker- 
nan  and  Kindersley,  JJ. 

11a. Priority— Act  VIII.  oflSjh  i  50— 

Act  III.  of  J 877,  j  S^^—Notice.']  By  virtue  of  the 
provisions  of  §  50  of  Act  VIII.  of  1871,  and  S  5© 
of  Act  III.  of  1877,  a  registered  deed  relating 
to  immovable  property,  is  entitled  to  priority 
over,  and  takes  effect  against,  a  prior  optionally 
registrable  but  unregistered  deed  relating  to  the 
same  property. 

The  question  of  notice  is  immaterial  in  ques- 
tions of  priority  arising  out  of  the  provisions  of  the 
Registration  Acts.     Kota  Muthanna  Chetti 
V,   Alibeg  Sahib  .1.  L.  Bep.  6  Mad.  174, 
1882.    Innes,  CJ.  (Offg.),  and  M.  Ayyar,  J. 

lib. Priority—Act  XX.  of  1866,  $  50.] 

Under  Act  XX.  of  1866,  f  50,  an  optionally 
registrable  and  registered  deed  of  sale  of 
immovable  property  takes  effect  against  a  prior 
optionally  registrable  but  unregistered  deed  of 
mortgage  by  conditional  sale  of  the  same  pro- 
perty. Kaneti  Venkayya  V.  Balabhadrapa- 
truni  K0TAYYA...I.  L.  Bep.  6  Mad.  153, 
1882.     Innes  and  Kinsdersley,  J  J. 

lie.  Priority— Act  III.  of  1877,  S  SO-] 

Under  $  $0  of  Act  III.  of  1877,  a  deed  of  sale  of 
immovable  property  registered  under  that  Act 
takes  effect,  as  regards  the  property  comprised 
therein,  against  a  prior  deed  optionally  regis- 
trable under  Act  VIII.  of  1871,  and  not  regis- 
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tered  thereunder.  Abdul  Rahim  v.  Ziban 
BiBi  ..I.  L.  Rep.  6  All.  503, 1883.     Straight 

and  Oldfield,  JJ. 

12.  Priority  —  Optionally    Registrable 

and  Unregistered  Documents  Executed  before 
Act  III.  of  1877-^cif  ///.  of  1877,  §  50.]  Held, 
{Stuart t  C.J.,  doubting),  that  under  the  provisions 
of  f  50  ot  Act  III.  of  1877,  documents  registered 
under  former  Registration  Acts,  do  not  take 
precedence  over  all  unregistered  documents,  of 
which  at  the  date  of  their  execution  registration 
was  either  optional  or  not  required. 

The  case  of  Lachman  Das*  v.  Dip  Chand 
(I.  L.  R.  2  All.  851)  only  decided  that  a  document 
registered  under  Act  III.  of  1877,  registration 
of  which  is  compulsory,  has  priority  over  a  prior 
unregistered  and  optionally  registrable  document 
executed  while  Act  VIII.  of  1871  was  in  force. 
Sri  Ram  v.  Bhagirath  Lal...I.  L.  Rep.  4 
AIL  227, 1882.    P.  B. 

13.  —  Priority  —  Mortgage  Registered 
under  Act  VI I L  <?/  1871,  and  Mortgage  executed 
while  Act  XIX.  of  1843  in  Force-- Act  VIII.  of 
1871,  f  SO -^  Sale  in  Execution  of  Decree  on  Sub- 
sequent Mortgage  in  Suit  to  which  Prior  Mort- 
gagee not  Party."]  Assuming  that  f  50  of  the 
Registration  Act  VIII.  of  1871  would  give 
priority  to  a  subsequent  mortgage  of  immovable 
property  registered  under  that  Act  over  a  prior 
unregistered  mortgage  executed  while  Act  XIX. 
of  1843  was  in  force,  it  would  have  given  no 
more  than  priority,  and  a  claim  by  such  prior 
mortgagee  to  enforce  his  mortgage  would  not 
be  defeated  by  a  sale  made  in  execution  of  a 
decree  obtained  on  the  subsequent  mortgage  in 
a  suit  to  which  he  was  not  a  party. 

Therefore,  where  the  land  in  question  was 
mortgaged  to  the  plaintiff  in  1861  by  an  unre- 
gistered mortgage-deed  to  secure  Rs.  2,000,  and 
was  subsequently,  in  1877,  sold  in  execution  of 
a  decree  obtained  in  a  suit  (to  which  the  plain- 
tiff was  not  a  party),  on  a  mortgage-deed  regis- 
tered under  Act  VIII.  of  1871,  the  certificate  of 
sale  being  registered  under  Act  III.  of  1877  : — 

Held,  in  a  suit  by  the  plaintiff  to  enforce  his 

mortgage,  that  his  claim  was  not  defeated  by 

the  former  decree  and  -sale  thereunder.     Timmu 

V.  Deva  RAI...I.  L.  Rep.  6  Mad.  266,  1882. 

Turner,  C.J.,  and  M.  Ayyar,  ]. 

S.  C.  under  Security  for  Costs.  1. 
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14. Lease  for  less  than  5  Years  at  Rent 

less  than  Rs.  50  —  Act  IIL  of  1877,  §  17,  Ci.  4— 
Lease  from  Year  to  Year,]  A  muchalka  execut- 
ed for  one  fasli  to  remain  in  force  until  the  exe- 
cution of  a  fresh  muchalka,  for  a  rent  less  than 
Rs.  50,  is,  at  the  most,  only  a  lease  from  year  to 
year,  and,  therefore,  is  exempted  from  registra- 
tion by  virtue  of  the  notification  of  the  Madras 
Government  under  f  17  of  Act  III.  of  1877,  which 
exempts  from  registration  leases,  the  terras 
granted  by  which  do  not  exceed  5  years,  and  the 
rents  reserved  by   which  do   not  exceed   Rs.  5a 

ViRAMMAL  V.  KaSTURI     RuNGAYVANGAR...!.  L. 

Rep.  4  Mad.  381,  1681.    Innes  and  Kinders- 

l^.  JJ- 

15. Patta  -^  Lease  — •  Lease  for  less  than 

5  Years  at  Rent  less  than  Rs.  50 — Act  III.  of 
1877,  S  17— Lease  from  Year  to  Year.']  A  patta 
is  included  in  the  term  lease  in  the  Registration 
Act  III.  of  1877,  and  a  patta  for  one  fasli, 
**  to  remain  in  force  until  another  patta  is 
granted,"  at  a  rent  reserved  of  Rs.  iro,  does 
not  fall  within  the  exemption  created  by  the 
notification  of  the  Madras  Government  in 
favour  of  leases  for  less  than  5  years  at  a  rent 
not  exceeding  Rs.  50.  Such  a  patta  is  not 
merely  a  lease  for  a  year,  but  from  year  to  year, 
and  requires  registration  under  Act  III.  of  1877, 
5  17.  Venkatachellam  Chetti  v.  Andian  .. 
I.  L.  Rep  3.  Mad.  868,  1881.     Turner,  CJ., 

and  Innes,  J. 

16.    Letter -^Agreement  to    Convey-^ 

Acknowledgment  of  Consideration  on  Account  of 
Creation  of  Interest  in  Land — Act  III.  of  l^yj, 
$  17,  CI.  {h)— Evidence.]  A  letter  stating  that 
an  agreement  had  been  made  between  the  writer 
and  the-addressee  for  the  sale  of  lands  for  the 
sum  of  Rs.  4,500,  and  that  the  writer  had  received 
Rs.  500  of  this  sum,  and  was  only  entitled  to 
the  balance  after  executing  the  sale-deed  within 
a  certain  date,  and  had  no  connection  whatever 
with  the  land  : — 

Held,  to  require  registration,  and,  not  being 
registered,  to  be  inadmissible  in  evidence  to 
prove  the  agreement  to  convey.    Ramasami  *. 

Ramasami I.  L.  Rep.  6  Mad.  115, 1882. 

Innes  diud  Kindersley,  J  J. 

17. Value  of  Interest  Created  in  Immov- 
able Property,  Computation  of — Evidence  of  Per- 
sonal Obligation.]     It  is  the  value  of  the  interest 
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created  in  immovable  properly,  not  the  consi- 
deration for  the  creation  of  the  interest,  which 
must  be  regarded  in  order  to  determine  whether 
a  document  is  compulsorily  registrable. 

A  bond  hypothecating  immovable  property  to 
secure  the  repayment  of  the  sum  of  Rs.  95-14  with 
interest  at  18  per  cent.,  the  principal  to  be  payable 
in  four  annual  instalments,  the  first  three  of 
Rs.  23-5-4  each,  and  the  last  of  Rs.  25-14-0,  the 
whole  of  the  interest  to  be  payable  on  the  date  of 
the  last  instalment,  and  containing  no  provision 
that  the  debtor  should  be  at  liberty  to  antici- 
pate the  payment  of  any  instalment,  requires 
registration,  as  the  least  sum  recoverable  is  in 
excess  of  Rs.  100.  Such  a  bond,  though  unre- 
gistered, is  yet  admissible  in  evidence  of  the 
personal  obligation  created  by  it.  Stri  Seskathri 
Ayyengar  v.  Sankhara  Ay  en  (7  Mad.  H.  C.  Rep. 
296)  followed.  Katt.\muri  Jagappa  'o.  Padalu 
Latchappa  ..I.  L.  Bep.  6  Mad.  110,  1882. 
Turner^  CJ.,  and  Innes,  J . 

18. Value  of  Interest   Created  in  Im- 

movaSle  Property — Computation  of  —  Interest.'] 
The  registration  of  a  deed  which  does  not  ne- 
cessarily create  a  present  interest  in  land  of 
the  value  of  Rs.  1 00  independently  of  future  con- 
tingencies and  of  the  interest  to  accrue  need 
not  be  registered. 

A  bond,  therefore,  for  Rs.  99-8,  payable  with 
interest  twelve  months  after  date,  by  which  im- 
movable property  is  hypothecated  to  secure  the 
debt,  does  not  require  registration,  it  being 
optional  to  the  mortgagor  to  redeem  before  the 
expiration  of  the  year.  Darshan  Singh  v.  Han- 
manta  (I.  L.  R.  I  All.  274),  and  Rajpati  Singh 
V.  Ram  Sukhi  Kuar  (I.  L.  R.  2  All.  40)  dissent- 
ed from.  Nana  bin  Lakshman  v.  Anant  Babaji 
(I.  L.  R.  2  Bom  353)  and  Narasayya  Chetti  v. 
Curuvappa  Chetti  {I.  L.  R.  i  Mad.  380)  approved. 
Sadagopa  V.  D0RASAM1...I.  L.  Bep.  6  Mad. 
214,  1882.     Innes  and  M.  Ayyar,  JJ. 

18a* Computation  of  Value  of  Interest 

Created  —  Act  VIII.  of  1871,  §  17—  Act  III.  of 
^877,  §§  17,  SO— Priority.']  Held  by  the  majority 
of  the  Full  Bench  {Straight  and  C?/rf/<r/rf,  J  J.,  dis- 
senting) that  for  the  purpose  of  deciding  whether 
the  registration  of  a  mortgage  of  immovable 
property  is  optional  orcompulsory,  the  principal 
sum  secured  is  alone  to  be  considered,  exclu- 
sive of  interest.  Himmat  Singh  v  Sc^ca  Ram 
(I.  L.  R.  3  All.  157)  overruled. 
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Held  by  Stuart,  C.J.,  and  Brodhurst,  J.,  that 
under  §  50  of  Act  III.  of  1877,  ^  mortgage  com- 
pulsorily registrable  and  registered  under  Act 
VIII.  of  1 87 1,  takes  effect,  as  regards  the  pro- 
perty comprised  in  it,  as  against  an  unregistered 
mortgage,  the  registration  of  which  was  optional 
under  that  Act.  Habib-ullah  v.  Nakched 
Rai I.  L.  Bep.  5  All.  447,1883. 

18b. Value  of    Interest    Created    in 

Immovable  Property  —  Interest.]  The  interest 
secured  by  a  mortgage  of  immovable  property 
must  be  taken  into  consideration  in  computing 
the  value  of  the  interest  in  immovable  property 
created  by  the  mortgage  for  the  purpose  of  re- 
gistration, but  the  value  of  the  interest  actually 
created  is  the  least  sum  by  the  payment  of 
which  the  interest  would  be  determined.  Where» 
therefore,  a  mortgagor  bound  himself  to  pay 
the  mortgage-debt,  Rs.  7315,  within  a  certain 
date  with  interest,  and  the  principal  and  interest 
at  the  stipulated  rate  on  that  date  amounted  to 
more  than  Rs.  1 00  : — 

Held,  that  the  mortgage  did  not  require  regis- 
tration. Jagappa  v.  Latchappa  (I.  L.  R.  5  Mad. 
118)  followed.    TiVAGERAjA   Padvachi  v.   Ra- 

MANujAM  PiLLAi I.  L.  Bep.  (5  Mad.  422, 

1888.     Kindersley  and  Hutchins,  JJ. 

18c. Value  of  Interest  Created  in  Im- 
movable Property  —  Mortgage  —  Interest,]  A 
mortgage  of  immovable  property  for  one  year 
to  secure  the  repayment  of  Rs.  98  with  interest 
at  Rs.  2-8  payable  monthly,  does  not  require 
registration.  Panxhi  Das  v.  Ahmedulla...12 
Cal.  Bep.  444,  1883.     Gar M,  C. J.,  and   Mac 

pherson,  J. 

19. Decrees— Act  VIII.  of  187 1,  §  50— 

Act  III.  of  1877,  §  50.]  Decrees  being  excluded 
from  the  operation  of  S  5©  of  Act  VIII.  of  1871, 
and  §  50  of  Act  III.  of  1877,  the  omission  to 
register  them  will  not  make  them  ineffectual 
against  subsequent  assignments  or  decrees 
though  registered.  Kolluri  Nagabhasha- 
NUM  V.  AMMANNA...I.  L.  Bep.  3  Mad.  71, 
1880.     Turner,  C.J.,  and  Kindersley,  J. 

20. Release  of  Hindu  Widow's  Right 

to  Maintenance— Act  XX.  of  l866,§  17.J  A  Hindu 
widow's  right  to  maintenance  out  of  the  family 
property  is  not,  per  se,  such  as  to  constitute  an 
interest,  vested  or  contingent,  in  the  immovable 
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property  within  the  meaning  of  Act  XX.  of  1866, 
and  a  release  of  such  right  did  not  require  regis- 
tration under  5  17,  CI.  2  of  that  Act. 

Semble,  the  registration  of  releases  and  deeds 
of  partition  affecting  immovable  property  of  the 
value  of  Rs.  100  was  compulsory  under  §  17,  CI. 
2  and  3,  the  releases  and  other  documents  enume- 
rated in  CI.  7  being  documents  not  relating  to 
immovable  property. 

Ruling  in  (7  Mad.  H.  C.  Rep.,  Appx.  IX.)  dis- 
sented from.     Kalpagathachi  v.  Ganapathi 
P1LLAI..J.  L.  Bep.  8  Mad.  184, 1881.     Tur. 
neTf  C.J.,  and  Hutchtns,  ]- 

21* In    District  where  Property    not 

Situate — Certificate —  Mortgage  —  Agreement  to 
Give  Possession^  Refusal  to  Fulfil — Suit  for  Pos- 
session  after  Expiration  of  Mortgage  Term.'] 
When  a  mortgage-deed  of  immovable  property 
has  been  pjesented  by  the  mortgagor  for  regis- 
tration to  a  Registrar  within  whose  district  no 
portion  of  the  mortgaged  property  is  situate,  and 
registered  by  such  Registrar,  the  Court  cannot 
refuse  to  receive  the  deed  in  evidence  because 
of  such  defect,  in  a  suit  against  the  mortgagor 
and  a  subsequent  purchaser  from  him  to  obtain 
possession  of  the  mortgaged  property  in  accord- 
ance with  the  terms  of  the  mortgage ;  nor  is  it 
any  defence  to  such  suit  that  it  is  brought  after 
the  mortgage  term  has  expired,  where  the  mort- 
gagor has,  in  breach  of  his  contract  to  give  pos- 
session, refused  to  do  so.  Skeo  Shunker  Sahay 
V.  Hirdey  Narain  Sahu  (I.  L.  R.  6  Cal.  25  ;  5  Cal. 
Rep.  194)  followed.  Har  Sahai  v,  Chunni 
KuAR... I.  L.  Bep.  4  AIL  14, 1881.    Straight 

and  Duthoit,  JJ. 

22. Certificate,  Effect  of— Irregularity 

-^Act  III,  of  1877,  §  ^5— Hindu  Law—Gift-- 
Possession.]  A  deed  of  gift  by  a  Hindu  of  his 
•*  houses,  shops,  and  other  movable  and  imm6v- 
able  property,  and  loan  transactions,  in  equal 
shares"  to  his  adopted  son, and  his  two  daughters, 
was,  in  consequence  of  the  donor's  illness, 
presented  for  registration  by  the  adopted  son, 
who  prayed  for  a  Commission  for  the  examina- 
tion of  the  donor,  which  was  granted.  The 
donor,  however,  died  before  the  Commissioner 
reached  his  house,  but  the  adopted  son  informed 
the  Commissioner  that  the  deed  had  been 
executed  by  his  father,  and  the  Commissioner 
examined   the  attesting  witnesses   to  the  deed. 
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On  the  following  day  these  witnesses  appeared 
before  the  Registrar  and  acknowledged  the 
correctness  of  their  statements  to  the  Commis- 
sioner, and  their  statements  were  confirmed  by 
the  writer  of  the  deed,  who,  with  the  adopted 
son,  appeared  before  the  Registrar.  The  deed 
was  then  registered,  the  Registrar  recording 
that  the  son  admitted  the  execution  of  the  deed, 
but  not  taking  the  son's  signature  thereto. 

In  a  suit  by  one  of  the  donor's  daughters 
against  the  son,  based  on  the  deed : — 

Held,  that  there  was  no  illegal  procedure  on 
the  part  of  the  Registrar,  and  that  the  whole 
conduct  of  the  defendant  showed  that  the 
endorsement  of  his  admission  of  the  execution 
of  the  deed  was  true,  notwithstanding  that  the 
actual  words  of  the  admission  had  not  been  re- 
corded ;  the  Registrar,  in  good  faith,  understood 
him  to  admit  the  execution,  and  therefore  any 
irregularity,  if  there  was  any,  would  not  invali. 
date  the  procedure. 

Held,  also,  that  the  donor  had  done  all  he 
could  do  to  give  possession  of  the  property 
comprised  in  the  deed,  had  relinquished  the 
property,  and  vested  it  in  the  donees,  and  the 
registration  of  the  deed  showed  that  the  donees 
had  accepted  their  shares  of  the  property,  and 
the  gift  therefore  was  a  good  and  valid  gift. 

But  that,  on  the  true  construction  of  the  deed, 
it  did  not  confer  on  the  daughters  any  interest 
in  a  parternership  business  carried  by  him  with 
certain  third  parties.  Man  Behari  v.  Nauni- 
DHI...I.  L.  Bep.  4  All.  40,  1882.  Stuart, 
C.J.,  and  Spankie,  J. 

23. Certificate  of  Registration,    Effect 

of'-' Power  of  Attorney  not  duly  Registered — Act 
XX.  of  1866,  §§35.  CI.  c,  49,  G&,  88.]  A  docu- 
ment bearing  the  certificate  required  by  law 
showing  that  it  has  been  registered,  must  be 
treated  as  a  registered  document,  though  the 
registration  procedure  may  have  been  defective. 

Where,  therefore,  a  document  bore  the  certifi- 
cate required  by  S  68  of  Act  XX.  of  1866,  show- 
ing that  it  had  been  registered. 

Held,  that  it  must  be  treated  as  a  registered 
document,  though  it  had  been  presented  for 
registration  by  the  agent  of  the  person  executing 
it,  under  a  power  of  attorney  not  recognizable 
under  that  Act  for  the  purposes  of  f  34  ;  and 
that  the  person  executing  the  document  could 


Digitized  by 


Google 


(    1078    ) 


DIGEST  OF  CASES. 


(    1074,    ) 


"RBOlBTBJLTlON—cofUd. 

not  object  to  the  validity  of  the  registraJion  be- 
cause of  such  defect,  she  herself  being  responsible 
for  it.  Sah  Mukhun  Lall  Panday  v.  Sah  Koon- 
dun  Lall  (15  Beng.  L.  R.  228 ;  L.  R.  2  I.  A.  210 ; 
24  W.  R.  75),  Muhammad  Ewaz  v.  Brtj  Lai  (I. 
L.  R.  I  Ail  465),  and  Har  Sahai  v.  Chunni  Kuar 
(1.  L.  R.  4  All.  14)  followed.     Ikbal  Begum  v. 

Sham    Sundar I.  L.  Bep.  4    All.    384, 

1882.     Straight  and  Oldfield,  JJ. 

24.  —  Bond  Confirming  Unregistered  Sale 
— Registration  of  Sale  instead  of  Bond — Defect 
of  Procedure^  Act  ///.  of  1877,  S  S  S^,  60,  87.]  In 
order  to  avoid  the  effect  of  the  non-registration 
of  a  deed  of  sale,  the  registration  of  which  was 
compulsory,  the  vendor  gave  the  purchaser  a 
bond  confirming  the  deed.  The  bond,  with  the 
deed  of  sale  annexed,  was  presented  for  registra- 
tion, but  owing  to  some  mistake  the  particulars 
to  be  endorsed  on  a  document  admitted  to  be 
registered,  and  the  certificate  of  registration 
were  endorsed  on  the  deed  of  sale  and  not  on 
the  bond  :— 

Heldf  that  even  if  the  bond  had  been  properly 
registered,  it  would  be  very  doubtful  whether 
such  an  obvious  attempt  to  defeat  the  provisions 
of  the  registration  law  would  have  been  allowed  ; 
but  whether  there  had  been  a  mistake  and  the 
certificate  of  registration  really  applied  to  the 
bond  or  not,  the  provisions  of  f  $  58,  59,  and  60 
of  Act  III.  of  1877  had  not  been  complied  with, 
and  the  bond  was  to  all  intents  and  purposes 
unregistered,  and  that  the  defect  was  not  a 
defect  of  procedure  which  could  be  passed  over, 
within  the  meaning  of  $87.  Mathura  Das  ^. 
M1TCHELL...I.  L.  Bep.  4  All.  206,  1882. 
Straight  and  Tyrrell,  JJ. 
S.  C.  under  Onus  FrobandL  4. 

25. Lease — Covenant  to  Pay  Damages 

in  respect  of  Land  not  Delivered  —  Suit  for 
Damages  —  Act  VIIL  of  iSjIt  $  1 7— Evidence.] 
The  defendant  by  an  unregistered  lease  gave 
to  the  plaintiff  certain  land  "at  the  rent  of  Rs. 
4  or  Rs.  5  per  bigha^  as  preferred  or  chosen  by 
the  godown  agents,  for  a  period  from  1282  to 
1284  Fasliy  namely,  for  a  term  within  3  years,  at 
the  time  of  sowing  indigo,  »>.,  I  (the  executant) 
will  give  the  land  to  the  aforesaid  Karindas 
for  sowing  indigo  from  the  15th  Chait  till  the 
15th  Jaith,"  and  agreed  to  pay  damages  at  a 
certain  rate  Per  bigha  in  respect  of  such  por 
tion  of  the  land  as  he  should  fail  to  give  pos- 
68 
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I  session  of,  hypothecating  the  land  as  security 
1  for  the  payment  of  such  damages.  In  a  suit  by 
I  the  plaintiff  to  obtain  a  money-decree  for 
'damages  in  respect  of  land  not  delivered  in 
j  accordance  with  the  agreement : — 

j  Held,  that  the  lease  was  a  lease  for  a  term 
exceeding  one  year  at  least,  if  not  for  3  years, 
and  was  compulsorily  registrable  under  $  17  of 

jAct  VI 1 1,  of  1871  ;  and,  not  being  registered, 
was  inadmissible  in  evidence  even  in  a  suit  for 
damages  only,  it  being  impossible  to  separate 
the  leasing  of  the  land  from  the  defendant's 
personal  liability  for  damages,  or  to  hold  that 
the  contract  was  other  than  one  and  indivi- 
sible. 

The  measure  of  damages  had  to  be  estimated 
according  to  the  amount  of  land,  which  the 
defendant  Had  failed  to  deliver  over ;  but  before 
that  question  could  be  opened  up,  the  contract 
itself  must  be  established,  and  as  that  was  in 
the  nature  of  a  lease  for  a  term  exceeding  one 
year,  its  non-registration  was  fatal  to  its  pro- 
duction. Sheo  Dial  v.  Prag  Dat  Misr  (I.  L.  R.  3 
All.  229)  distinguished.  Martin  v.  Sheo  Ram 
LAL...I.  L.  Rep.  4  All.  232, 1882.    Straight 

and  Oldfieldy  JJ. 

26. Act  in.  of  1877,  \   17— Kabuliat 

E^cecuted  while  Act  XVL  of  1864  in  force.']  Nei- 
ther $  17  of  Act  III.  of  1877,  nor  the  corre- 
sponding sections  in  the  preceding  Acts,  have 
the  effect  of  rendering  an  optionally  registrable 
and  unregistered  document  executed  while  Act 
XVI.  of  1864  was  in  force,  inadmissible  in  evi. 
dence     because    unregistered.      Ram    Coomar 

Singh  V.  Kishari I.  L.  Rep.  0  Cal.  68 ;  11 

Gal.  Re;;.  318, 1882.     Maclean  and  Macpher- 

son,  JJ. 

27. Certificates  of  Sale  ^  Act  VIIL  of 

1859,  f  259.]  According  to  the  law  as  adminis- 
tered in  the  Presidency  of  Bengal,  certificates  of 
sale  granted  under  $  259  of  Act  VII I.  of  1 859, 
are  not  compulsorily  registrable  under  $  17  of 
Act  VIII.  of  1871. 

Semblct   certificates  of  sale  granted  under  the 

Civil  Procedure  Code  of  1877  ^o  not  require  to 

be  registered  by  the  parties.     Prokash  Chun- 

DER  Dass  v.  Tarachand  Dass  ..I.  L.  Rep.  9 

Cal.  82, 1882.  F.  B.  ;  12  Cal.  Rep.  1. 

S .  C.  under  Consti-uction  of  Statute.  8. 
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28.  0/  Certificate  of  Sale-^ Limitation 

-^Act  X.  of  1877,  S  316— i4c/  ///.  of  1877,  SS  23, 
60, 87,  89 — Certificate  of  Registration— Effect  of] 
Semble — That  a  certificate  of  sale  under  \  316  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  is 
not  a  compulsorily  registrable  instrument. 

Though  that  section  says  that  the  sale  certifi- 
cate shall  bear  "  the  date  of  the  confirmation  of 
the  sale,"  that  provision  cannot  alter  the  fact  of 
execution  or  the  time  when  it  actually  takes 
place,  which  is  the  starting-point  from  which 
the  4  months  mentioned  in  }  23  of  Act  III.  of 
1877  begin  to  run. 

Where,  therefore,  a  sale  certificate  granted  on 
the  loth  May,  1882,  in  respect  of  a  sale  confirm- 
ed on  the  7th  April,  1880,  was  registered  on  the 
I2th  May,  1882  :— 

Heldf  that  it  had  been  registered  in  time. 

The  certificate  of  registration  is  conclusive 
evidence  that  the  instrument  has  been  registered 
according  to  law.  Husaini  Begum  v.  Mulo... 
I.  L.  Bep.  5  AU.  84,  1882.     Straight   and 

Brodhurst,  J  J. 

28a.  Certificate  of  Sale  in  Execution 

afDecree^Act  III,  0/1877,  h  17— Act  X.  of  1%T], 
$  316.]  A  certificate  of  sale  granted  under  $ 
316  of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
as  amended  by  Act  XII.  of  1879,  $  49,  is  not  an 
instrument  of  the  kind  mentioned  in  $  17,  Q.  (b) 
of  Act  III.  of  1877,  and  is  not  compulsorily 
registrable.  Masarat-un-Nissa  -o.  Adit  Ram... 
I.  L.  Bep.  5  All.  568, 1883.    F.  B. 

29. Suit  to  Compel— Act  IIL  of  1877, 

SS  73»  77']  A  suit  to  compel  registration  is 
maintainable  under  Act  III.  of  1877  only  when 
the  provisions  of  \  77  have  been  complied  with. 
A  person  omitting  to  make  an  application  to  the 
Registrar  as  provided  by  $  73  within  the  time 
limited  by  $  72,  cannot  be  said  to  have  complied 
with  the  conditions  precedent  to  a  suit  under 
\  77.  Independently  of  \  Tj,  no  suit  to  compel 
registration  will  lie.  Bhagwan  Singh  v.  Khuda 
Baksh  (I.  L.  R.  3  All.  397)  followed.  Ram 
Ghulam  v.  Chotey  Lai  (I.  L.  R.  2  All.  46)  dissent- 
ed from.  Edun  v.  Mahomed  Siddick...!.  L. 
Bep.  9  Cal.  160,  1882 ;  11  Cal.  Bep.  440. 
Mitter,  C.J.  (Offg.),  and  Norris  J. 

29a. Suit  to  Compel-^ Act  IIL  of  1877, 

Sh  74.  77]  ^^  the  non- registration  of  a  deed 
has  resulted   from  the  refusal  of  one  of  the  par- 
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ties  to  it  to  execute  it,  that  matter  must  be  eni 
quired  into  by  the  Registrar,  as  directed  by  f  74 
of  Act  III.  of  1877,  before  any  right  to  sue  under 
5  77  would  arise ;  and  unless  the  requirements 
of  the  Act  have  been  complied  with,  no  cause 
of  action  arises  under  $  77.  Edun  v.  Mahomed 
Siddick  (I.  L.  R.  9  Cal  150)  followed.  Lakhi- 
moniChowdhrain  v.  AkroomoniChowdhrain. 
I.  L.  Bep.  9  Cal.  861,  1888 ;  12  Cal.  Bep. 
527.     Cunningham  and  Maclean^  J  J. 

30. Agreement  to  Sell  "  Subject  to  Ap- 
proval of  Title  by  Purchaser's  Solicitors"']  An 
agreement  for  the  purchase  and  sale  of  immov- 
able property  exceeding  Rs.  100  in  value,  which 
only  creates  a  future  right  therein,  and  contem- 
plates the  execution  of  a  formal  deed  of  convey- 
ance and  the  payment  of  the  purchase*money  on 
the  approval  of  the  title  by  the  purchaser's  soli- 
citors, does  not  require  registration.  Sreego- 
PAL  MuLLicK  V,  Ram  Churn  Muskur...!.  Ii. 
Bep.  8  Cal.  856, 1882 ;  12  Cal.  Bep.  152. 

Wilson,  J. 

S.  C.  under  Vendor  and  Purchaser.  4. 

80a. Agreement  for  Sale  Contempla^ 

ting  Future  Conveyance — Agreement  not  itself 
Creating  Interest  in  Immovable  Property — Act  IIL 
of  1877,  S  17,  CI.  (A).]  A  document  is  within  the 
exception  made  by  CI.  (h.),  of  §  17  of  the  Regis- 
tration Act  III.  of  1877,  if  it  does  not  •*  itself,** 
by  its  express  terms,  create  a  certain  interest  in 
immovable  property,  but  expressly  contemplates 
the  creation  of  that  interest  by  a  subsequent 
document.  The  exception  applies  to  a  contract 
of  sale  and  purchase  of  which  a  Court  of  Equity 
would  only  under  certain  circumstances  decree  a 
specific  performance. 

An  agreement  in  writing  or  "bargain-paper" 
for  the  sale  of  a  house  by  the  defendants  to  the 
plaintiff,  stated  that  the  defendants  had  agreed 
to  sell  the  house  to  the  plaintiff  on  the  condi- 
tions— that  the  plaintiff  should,  on  the  execu- 
tion of  the  bargain-paper,  pay  to  the  defendants 
Rs.  1,000  as  earnest -money,  that  the  defendants 
were  duly  to  make  out  a  good  title  to  the  said 
house,  and  get  approved  by  the  plaintiffs  solici- 
tors, as  being  of  good  title,  a  deed  of  sale  there- 
of,  prepared  according  to  law,  within  2  months 
the  cost  incidental  thereto  being  paid  jointly  by 
the  plaintiffs  and  defendants ;  that  on  the  deed 
of  sale  being  thus  made  out,  and  the  house  being 
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made  over  to  the  plaintiff,  the  balance  of  the 
purchase-money  should  be  paid;  that  in  case 
good  title  fo  the  house  could  not  be  made  out, 
the  bargain-paper  should  be  null,  and  the  ear- 
nest-money should  be  returned  with  interest,  and 
any  solicitor's  charges  incurred  should  be  paid 
by  the  defendants  : — 

Heldj  that  the  registration  of  the  agreement 
was  not  compulsory,  and  therefore  that  the 
document  was  admissible  in  evidence,  though 
unregistered.     ChUnilal  Panalal  v.  Bomanji 

Mancherji  Modi I.  L.  Bep.  7  Bom.  310, 

1883.     Birdwoodf  J. 
S.  C.  under  Oonstruction  of  Statute. 
5a. 

81. Act  XVI.  of  1864.  S  13— Unregis- 
tered Document  J  Admission  of  in  Another  Deed 
— Secondary  Evidence^  Act  I.  of  1872,  S  65  b."] 
The  defendant  in  an  ejectment  suit  claimed  to 
be  in  possession  under  a  mortgage  forRs.  1,000 
executed  in  1865,  and  not  registered,  and  another 
unregistered  mortgage  for  Rs.  50  of  the  same 
date  in  which  the  first  mortgage  was  admitted :  — 

Held,  that  under  S  13  of  Act  XVI.  of  1864,  the 
first  mortgage  deed  was  inadmissible  in  evidence, 
and  secondary  evidence  thereof  could  not  be 
given  under  J  65  b.  of  the  Evidence  Act  I.  of 
1827 ;  but  the  defendant  was  entitled  to  rely  on 
the  further  deed  for  Rs.  50,  registration  of  which 
was  optional,  and  as  the  plaintiff  had  not  offered 
to  pay  that  charge,  but  had  come  into  Court  on 
untrue  averments,  the  suit  was  dismissed.  Di- 
VETHi  Varada  Avvangar  V.  Krishnasami  Ay- 
YANGAR...!.  L.  Kep.  6  Mad.  117,  1882. 
Turner,  C.J.,  and  Kindersley,  J. 

82. Of  Deed  of  Sale  of  Mortgage- 
Decree  —  Execution  of  Decree.']  The  holder  of 
a  mortgage-decree  on  a  mortgage-bond  sold 
the  decree  by  an  unregistered  deed  of  sale  to  a 
purchaser,  who,  by  a  registered  deed,  sold  it  to 
the  defendant.  Meantime  the  plaintiff  had 
purchased  the  property  at  a  sale  in  execution 
of  a  decree  obtained  by  a  third  person  against 
the  mortgagor,  and,  in  order  to  stay  the  sale  of 
the  property  under  the  execution  taken  out  by 
the  defendant,  paid  the  amount  of  the  mort- 
gage-decree under  protest.  In  a  suit  by  the 
plaintiff  to  recover  the  sum  so  paid : — 

Held,    that  by    reason  of  the    omission    to 
register  the  deed  of  sale  of  the  mortgage-decree 
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to  the  plaintiff's  vendor,  the  plaintiff  had  only 
acquired  a  money-decree  entitling  him  to 
recover  the  amount  of  the  decree  without  any 
hypothecation  of  the  property,  and  that  the 
plaintiff,  as  purchaser  of  the  mortgagor's  pro- 
perty, was  entitled  to  recover  the  money  paid 
by  him  to  stay  a  resale  of  the  property,  since 
the  plaintiff  could  enforce  no  lien  on  it.  Khoob 
Lall  Chowdhry  v.  Nithyanund  Singh... 
L  L.  Bep.  0  Cal.  830, 1883 ;  12  CaL  Bep. 
893.     Prinsep  and  GKinealy,  JJ. 

88.  —  Lease  or  Agreement  for  Lease—' 
Act  in.  of  1877,  §  17,  CI.  (A).]  The  defen- 
dants, who  had  executed  a  registered  agreement 
covenanting  to  grant  to  the  plaintiff  a  mourasi 
mokurari  istimrari  pottah  of  certain  lands,  and 
acknowledged  therein  the  receipt  of  a  part  of  the 
Salami  for  the  patni,  subsequently  executed  an 
unregistered  document  providing  for  the  pay- 
ment of  certain  payments  to  the  landlords  by 
way  of  consideration  in  addition  to  those 
already  agreed  on  ;  and  that  in  case  they  were 
not  paid  by  particular  dates,  interest  should  be 
chargeable  thereon : — 

Held,  that  the  agreement  fell  within  CI.  (h) 
of  $  17  of  Act  III.  of  1877,  and  was  exempt  from 
registration  ;  it  was  not  a  "  lease  or  an  agree- 
ment for  a  lease."  Kedarnath  Mitter  «• 
Surendro  Deb  Roy... I.  L.  Bep.  9  Cal.  865, 
1883.     Cunningham  and  Maclean,  ]]• 

84.  Minor,  Bond  Executed  on  Behalf 

of —  Representative  of  Minor  at  Registration  — 
Act  III.  of  1877,  §  35.]  Where  a  mortgage  of 
immovable  property  requiring  registration  was 
executed  by  a  father  on  behalf  of  himself  and 
his  minor  son,  but  at  the  registration  of  the 
deed  no  one  represented  the  minor  : — 

Held,  that  the  mortgage  did  not  affect  any 

of    the  property  comprised  therein  so  far    as 

the  minor  was  concerned.    Shankar   Das  v, 

JoGRAj  Singh. ..L  L.  Bep.  6  All.  599,  1883. 

Straight  and  Tyrrell,  ]]- 

BEOISTBATION'  ACT  XVI.  OF  1864. 

§13. 

See  Beg^stration.  81. 

DivETHi  9.   Krishnasami...!.  L. 
Bep.  6  Mad.  117. 
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BEGISTBATION  ACT  XZ.  OF  1866. 

§  17. 

See  Begistration.  20. 

Kalpagathachi  v.  Ganapathi... 
I.  L.  Bep.  3  Mad.  184. 

§  50. 

See  Begistration.  6.  lib. 

Shivram  v.  Genu. ..I.  L.  Bep.  6 

Bom.  516. 

Kaneti  v.    Balabhadrapatruni. 

I.  L.  Bep.  6  Mad.  163. 

BEGISTBATION  ACT  VIH.  OF  1871. 

•~*  §  35— Presentation  of  Document  for  Re- 
gistration at  House  of  Executant— Spe- 
cial Cause. 

5;?^  Begistration.  1. 

Isak   Mahmad  v.  Bai  Khatija  .. 
I.  L.  Bep.  6  Bom.  96. 

§50. 

.S?^  Begistration.  11a. 

KoTA  ©.  Alibeg I.  L.  Bep. 6. 

Mad.  172. 

— "  §  85 — Presentation  of  Document  for  Regis- 
tration at  House  of  Executant. 

See  Begistration.  1. 

Isak  Mahmad  v,  Bai  Khatija... 
I.  L.  Bep.  6  Bom.  96. 

BEGISTBATION  ACT  ni.  OF  1877. 

—  §  17— Certificate  of  Sale  in  Execution  of 
Decree. 

See  Begistration.  8.  4.  27.  28. 28a. 

Kabuliat   Executed    while    Act    XVI.    of 

1864  in  Force. 

See  Begistration.  J3Q. 

Ram   Coomar  «>.  Kishari...I.  L. 

Bep.   9  Cal.  68  ;   11  Cal. 

Bep.  318. 

• Lease  for  less  than  5  Years  at   Rent  less 

than  Rs,  50. 

See  Begistration.  14.  16. 

Viramul  v.  Kasturi I.  L. 

Bep.  4  Mad.  881. 

VeNKATACHELLAM  «f.    AND1AN...I. 

L.  Bep.  3  Mad.  358. 

Value  of  Interest  Created,  Computation  of. 

See  Begistration.  17.  18.  I8a.  18b. 


BEGISTBATION   ACT  HI.    OF  1877— 

contd. 

§I7.C1.  (h.) 

See  Begistration.  16.  30a.  88. 
Ramasami  v.  Ramasami... ..,I.  I«. 
Bep.  6  Mad.  116. 

Chunilal   V,   Bomanji L  I<. 

Bep.  7  Bom.  310. 
Kedarnath  9.  Surendro...!.  I«. 
Bep.  9  Cal.  865. 
-§23. 

See  Begistration.  28. 

Husaini  v.  Mulo...I.  L.  Bep.  4 
AU.  84. 

-  §  35 — Minor,  Bond  on  Behalf  of. 
See  Begistration.  34. 

Shankar  Das  v,  Jograj I.  L. 

Bep.  6  All.  699. 
-§  50. 

See  Begistration.   7.   8.   9.  10.  11. 
11a.  lib.  lie.  12. 18a.  19. 

-  §  50 — Not  Retrospective. 
See  Begistration.  8.  6. 

L.\kshmandas  9.    Dasrat...L  I«. 
Bep.  6  Bom.  168. 

RuPCHUND  v.    D0WLATRAV...Ibid. 

496. 

-  §§  58.  60. 
See  Begistration.  24. 

Mathura     Das   v.    Mitchell... 
I.  L.  Bep.  4  All.  206. 

-  §§  73.  77. 
See  Begistration.  29.  29a. 

Edun  v.  Mahomed.. .L  L  Bep.  9 
Cal.  150. 

LUKHIMONI   V.   AkROOMONI  ..I.  Ii. 

Bep.  9  Cal.  861 ;  12  Cal. 
Bep.  6;df7. 

-§77. 

See  Limitation.  40. 

NlJABWTOOLLA    V,     WazIR...I.    I«- 

Bep.  8  Cal.  910. 

-  Court  Fees  on  Suits  under. 
See  Coiirt  Fees.  10. 

Jantoo  r.  Radha   Canto... I.  I*. 
Bep.  8  Cal.  616. 
-§85. 

See  Begistration.  22. 

Man  Behari  v.  Naunidhi...I.  L. 
Bep.  4  All.  40. 
-§87. 

See  Begistration.  24. 

Mathura    Das   o    Mitchell... 
L  L.  Bep.  4  All.  206. 
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BEQI8TRATI0N  OF  LAND. 

Effect  of. 

5*^^  Bengal  Act  VH.  of  1876. 1. 

Ram    Bhusan  v.  Jebli L  L. 

Bep.  8  Cal.  853. 

BEOISTBATION  OF  T^NTTBE. 

Effect  of. 

See  Act  XL  of  1869,  §  39.  1. 

LUKHYNARAIN     V.      GoRACHAND... 

I.  L.  Bep.  9  Cal.  116. 
BE-HEABING. 

See  Procedure — Civil.  3. 

Anthony  v.  Dupont...L  L.  Bep. 
4  Mad.  217. 

B£-H£ABINa  APPEAL  HEABD  EX- 

PABTE. 

See  Civil  Procedure  Code,  Act  X. 

ofl877,  §560. 1. 

EsAB  V.  Krishna...11  Cal.  Bep. 

164. 

BE-INDOBSEMENT      OF     OVEBDUE 
PBOmiSSOBY  NOTE. 
See  Promissory  Note.  2. 

Van  Ingen  V.    Dhunna I.  L. 

Bep.  5  Mad.  108. 

BEJSCTION  OF  PLAINT. 

5e^  Procedure -Civil.  14, 

HuBiBUL  V.   Mahomed I.  L. 

Bep.  8  CaL  192. 

Appeal   from    Order  of —as   Insufficiently 

Stamped. 
See  Appeal— Civil.  16a. 

HuBiBUL   V.    Mahomed  ..L    L. 
Bep.  8  Cal.  192. 
BELEASE. 

Of  "  All  Present  and  Future  Liabilities" — 

Construction. 
See  Construction  of  Deed.  8. 

Leelanund    v.    Hamidoodin...L 
L.  Bep.  8  Cal.  576. 

BELEASE  OF  DEBT. 

See  Will.  2. 

Administrator        General     v. 

Lazar...!.  L.  Bep.  4  Mad. 

244. 

BELEASE    BY    HINDU  WIDOW  OF 
BIGHT  TO  MAINTENANCE. 

Registration  of. 

See  BegistratioD.  20. 

Kalpagathachi  V,  Gangapathi 
I.  L.  Bep.  8  Mad.  184. 


BELIEF    OBTAINABLE    IN    EXECU- 
TION, SEPABATE  SUIT  FOB. 
See  Bight  to  Sue.  10.  11.  11a.  lib. 
lie.  lid.  lie. 

BELIGION,  MATTEBS  OF. 

Jurisdiction  of  Civil  Courts. 

See  Bight  to  Sue.  14.  20.  20a. 

SUBBARAYA  V.  ChELLAPA  .?.... I.  L. 

Bep.  4  Mad.  315. 
Krishnasamiv.  Krishnamachar- 

YAR I.  L.  Bep.  5Mad. 

313. 

Vengamuttu  V,   Pandaveswara 

I.  L.  Bep.  6  Mad.  151 

BELIGIOUS   CEBEMONIAL,  EXCLU- 
SIVE BIGHT  TO  CONDUCT. 

See  Bight  to  Sue.  20. 

Krishnasami  9.  Krishnamachar- 

YAR I.  L.  Bep.  5  Mad. 

313. 

BELIGIOUS       AND       CHABITABLE 
TBUSTS,  SUIT  TO  ENFOBCE. 

Consent  of  Advocate-General — Procedure 

See  Civil  Procedure  Code,  Act  X.  of 
1877,  §  539.  1. 
Thanga    Kurupa  v.   Arumuga* 
I.  L.  Bep.  5  Mad.  383. 
See  Bight  to  Sue.  1.  la. 

Jan  Ali  v.  Ram  Nath...L  L.  Bep. 

8  Cal.  32. 

Zaparyab   Ali    v.    Bakhtawar 

Singh I.  L.  Bep.  5  All. 

497. 
BELIGIOUS  ENDOWMENTS. 
See  Endowments. 

Appointment  of  New  Trustees. 

See  Act  XX.  of  1863,  §  51. 

Itturi  v.  Irani I.  L.  Bep.  8 

Mad.  401. 

Inheritance — Custom. 

See  Mohuntfi.  1. 

Srimati  Janoki    v.    Sri    Gopal. 

I.  L.  Bep.  10  I.  A.  32  ;  L 

L.  Bep.  9  Cal.  766. 

Limitation  to  Suit    for  Management  and 

Control  of. 
See  Limitation.  24c. 

Balwant  v.    Purun  Mal L 

B.  10  L  A.  90. 
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BELIOIOUS  BNDOWVBUfTS—eontd. 

Suit  to  Enforce  Trusts  of-^Parties. 

See  Civil  Procedure  Code,  Act  X.  of 
1877,  §  589. 
Thanga    Karupa    v.  Arumuga. 
I.  L.  Bep.  5  Mad.  888. 
See  Bight  to  Sue.  1.  la. 

Jan  Ali  v.  Ram  Nath...I.  L.  Bep. 

8  Cal.  8d. 

Zafaryab   Ali     v.    Bakhtawar 

Singh L  L.  Bep.  5  All. 

497. 

BSLIQI0U8  ENDOWMENT. 

1. jurisdiction  —  Act  XX.  of    1863, 

i  14 — Suit  to  Recover  Land  for  Tetnple.l  A  suit 
for  the  recovery  of  immovable  property  for  and 
on  behalf  of  a  tnattamf  alleging  by  way  of 
misfeasance  of  the  defendants,  the  managers  of 
the  mattant,  that  they  had  colluded  together  and 
fabricated  documents  to  show  that  the  property 
was  their  private  property,  but  not  praying  for 
the  removal  of  the  managers  nor  for  damages, 
nor  for  a  decree  for  specific  performance  of  any 
act  by  the  managers,  is  not  of  such  a  nature 
that  the  jurisdiction  of  the  ordinary  Courts  is 
ousted,  or  that  relief  cannot  be  granted  without 
recourse  to  the  powers  conferred  by  Act  XX. 
of  1863  upon  the  District  Court,  and  it  should 
therefore  be  brought  in  the  Court  of  the  Subor- 
dinate  Judge.     Mahalinga  Rau  v.  Vencoba 

Ghosami I.  L.  Bep.  4  Mad.  157, 1881. 

Turner,  C.J.,  and  Kindersley^  J. 

BELIOIOUS    OFFICE,    ALIENATION 
OB  FABTITION  OF. 

See  Alienation  of  Beligious  Office. 
1.2. 

NaRASIMHA    v.  ANANTHA...L      L. 

Bep.  4  Mad.  891. 

KuppA  V.  DeRASAMi...I.  L.  Bep. 

e  Mad.  76. 

See  Alienation  of  Bight  to^anage 

Temple.  1.  2. 

Ayanchbri  v.  Achglathil...!.  L. 

Bep.  5  Mad.  89* 

DuRGA  BiBi  V.  Chanchal...!.  L. 

Bep.  4  AIL  81. 

See  Hindu  Law— Partition.  2. 
Mancharam    v.    Baushankar... 
L  L.  Bep.  6  Bom.  298 


BELIOIOUS  OFFICE,  DI8TUBBAVCB 
OF. 

See  Bight  to  Sue.  20. 

Krishnasamiv-  Krishnamachar- 

YAR...I.  L.  Bep.  5  Had. 

818. 

BELIGIOUS  OFFICE,  FEMALE  CAN- 
NOT HOLD  —  MAHOMEDAN 
LAW. 

See  Mi:4avar,  Office  of.  1. 

MujAVAR    Ibrahimbxbi  V,  MujA- 

VAR   HUSSAIN...I.   L.   Bep. 

8  Mad.  95. 

BELIGIOUS  PB0CE88I0N8  —  BIOHT 
TO  CONDUCT. 

5^^  Processions,    Bight    to    Con- 
duct. 1. 
SuNDRAM  V.  Queen. ..I.  L.  Bep. 
6  Mad.  808. 

See  Bes  Judicata.  27. 

Parthasarawit.  Chinnakrishna. 
L  L.  Bep.  5  Mad.  804. 

BELIGIOUS  PUBP08ES,  PBOPSBTT 
DEDICATED  TO. 

Right  to  Sue  for  Injunction  to  Restiaia 

Misuse  of. 
See  Bight  to  Sue.  19. 

Jaggamoni    V,    N1LMONI...I.    L. 
Bep.  9  GaL  75. 


BELINaUISHMENT       BY       HINDU 
WIDOW  IN  FAVOUB  OF  HSZT 
BEVEBSIONEB. 
See  Hindu  Law  —  Alienation  by 
Widow.  4. 

Indarv.  Laltha I.  L.  Bep. 

4.  AIL  532. 

BELINaUISHMENT  BY  OCCUPANCY 
TENANT. 

See  Landlord  and  Tenant.  24. 

Lalji  «.  NuRAN L  L.Bep.  5 

AIL  108. 

BEUNaUISHlCENT  OF    PATTA    BY 
MIBA8IDAB. 

See  Abandonment  by  Mirasidar. 
1. 

SUBHARAYA  V.  SuB-COLLECTOR  OF 

CHINGLEPUT...I.  L.  Bep.   6 
Mad.  803. 
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BBXJNaUISHMENT  OF  TENITBE. 

See  Landlord  and  Tenant.  39. 

JUDOONATH    V,  SCHCENE,  KiLBURN 

AND  Co... I.  L.  Bep.  0  Gal. 
671. 
BEMANB. 

See  Procedure— Civil.  38. 

MoKUifD  V.  Lal...Hurbullubh... 
12  Gal.  Bep.  136. 

—  Appeal  from  Order  of — by  Single  Judge  of 

High  Court. 
See  Appeal—CiviL  19. 

Kalikristo   v.  Ramchunder...!. 
L.  Bep.  8  Cal.  147. 

—  Appeal  from  Order  of — in  Suit  Cognizable 

by  Small  Cause  Court. 
See  Appeal— Civil.  38. 

Mahadev  9.  Raoho...!.  L.  Bep. 
7  Bom.  292. 
■  Appellate  Court,  Power  of. 
See  Bemand.  1. 

■         Second  Appeal  from  Order  of. 

See  Appeal-Civil.  25.  88. 

NoMioLAH     V,   Grish   Narain... 

I.  L.  Bep.  8  Cal.  674. 

Mahadev  V.  Raghc.L  L.  Bep. 

7  Bom.  292. 

1. Power  of  Appellate  Courts  Act  X»  of 

■877>  §  562.]  An  Appellate  Court  has  no  power 
to  remand  a  case  except  under  the  provisions  of 
f  562  of  the  Civil  Procedure  Code,  Act  X.  of 
1877.     MuDUN   MoHUN    Poddar   V.  Bhoggo- 

ifANTO  Poddar I.  li.  Bep.  8  Cal.  928, 

1882.     Prinsep  and  aKinealy,  JJ. 

S.  C.  under  Onus  ProbandL  1. 

BBMANB  OF  ACCUSED. 

5e^  Procedure— Criminal  27.  27a. 

Manikan  v.  Queen. ..I.  L*  Bep. 

6  Mad.  68. 

PoNNuSAMi   9.    Queen I.  L. 

Bep.  6  Mad.  69. 

BB-MABBIAQE  OF  HINDU  WIDOW. 

—  Bond  Executed  during  Widowhood. 

See  Hindu  Law  —  Husband   and 
Wife.  1. 
Nahalchand  v.    Bai   Shiva. ..I. 
L.  Bep.  6  Bom.  470. 

■         Guardianship  of  Children  of  First  Marriage. 
See  Custody  of  Infant.  1. 

Khushall  v.  Rani. ..I.  L.  Bep. 
4  AU.  195. 


BEMITTING  AN   AWABb  FOB  BE- 
VIEW. 
5^^  Arbitration.  10. 

DuTTo  V.  D0SAD...I.  L.  Bep.  9 
Cal.  575. 

BEMOTE    BEVEBSIONEB'S     BIGHT 

TO     aUESTION     ALIENATION 

BY  WIDOW. 

See  Hindu  Law  —  Alienation  by 

Widow.  8.  5. 

Karuppa  tr.  Alagu...!.  L.  Bep. 

4  Mad.  162. 

Raghu  v.  Thakuri...I.  L.  Bep. 

4  AIL  16. 

BEMOTE  BEVEBSIONEB,  SXHT  BY. 

— —  To  Set  Aside  Adoption  by  Widow. 
See  Bigrht  to  Sue.  34. 

GVANENDRO   V,   LOBONGOMUN)URI. 

11  Cal.  Bep.  198. 

REMOTENESS  OF  DAMAGES. 
See  Damages.  4. 

Ammani  v.  SELLAYI...L  L.  Bop. 
6  Mad.  426. 

BBNEWAL,  COVENANT  FOB. 
See  Lease.  1. 

PURMANDAS...I.  L.  Bop.  7  Bom. 
109. 
BENT. 

Mortgage — Foreclosure,  Suit  After. 

See  Mortgage.  60. 

Raisuddin  v.   Khodu    Newaz:.. 
12  Cal.  Bep.  479* 

BENT,  ABATEMENT  OF. 

See  Abatement,  of  Bent. 

BENTDECBEE  X7NDEB  Bs.  100. 

—  Limitation  for  Execution  of. 
See  Limitation.  99. 

Bholanath  v.  Nurendro...I.  I«. 
Bep.  9  Cal.  880. 

BENT  DECBEE    PAYABLE    BY    IN- 
STALMENTS. 

Limitation  for  Execution  of. 

See  Limitation.  180. 

MamTAZUL     v.    NlRBHAt...I.      L. 

Bep.  9  Cal.  711. 
BENT,  ENHANCEMENT  OF. 
See  Enhancement  of  Bent. 
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BENT  SUIT. 

Appeal  in — under  Rs.  lOO. 

See  Appeal— Civil.  32. 

TuLsi  V.  BucHu...!.  L.  Rep.  0 
CaL  696. 

•  Intervener  in. 

See  Landlord  and  Tenant.  48. 
Madho  v.  AMBAK...I.   L.  Rep. 
5  All.  503. 

Interveners,  Appeal  by. 

See  Appeal— Civil.  14. 

KisHNA  w.  H1NGU...I.  L.  Rep.  4 
AU.  237. 

—  Intervernor  Claiming  Adversely  to  Plaintiff. 

See  Parties  to  Suit.  5. 

LoDAi  V,  Kally  Doss I.  L. 

Rep.  8  Cal.  238. 

Title,  Determination  of  Question  of —  Sub- 
sequent Suit  for  Possession. 

See  Res  Judicata.  49. 

GoPALv.  Gopi...l2Cal.  Rep.  88. 

RENT  SUIT  UNDER  RS.  100. 

Second  Appeal. 

See  Appeal— Civil.  26. 

ROMAPROSAD  V.   ShORUP I.  L. 

Rep.  8  Cal.  712. 

RENUNCIATION  OF  SHARE. 

See  Hindu  Law— Partition.  9. 

Appa  t;.   Ranga I.  L.  Rep.  6 

Mad.  71. 

REOPENING  ACCOUNTS. 

See  Dekkhan  Agriculturists'  Re- 
Uef  Act  XVII.  of  1879,  §  13. 
1. 

Tatya  v.  Bapu I.  L.  Rep.  7 

Bom.  330. 

REPAIRS  OF  SHIP,  SALE  OF  CARGO 
FOR. 

5^^  Ship — ^Maritime  Lien.  1. 

MUTHAVA  V.    MUTHAYA I.    L. 

Rep.  6  Mad.  334. 

REPAIR  OF  TANK  BY  LANDLORD. 

Reversion  to  Old  Nanjai  Rates  on. 

See  Landlord  and  Tenant.  44. 
Lakshmanan  v.  Kolandivelu... 
L  L.  Rep.  6  Mad.  811. 


REPEAL  OF  STATUTE  BY  IMPLICA- 
TION. 

See  Transfer  of  Appeal—Criminal. 
1. 
SiTHAPATHi  V.  Queen. ..I.  L.  Rep. 
6  Mad.  32. 

REPRESENTATIVE   OF    DECEASED, 
DECREE  AGAINST. 

Execution  —  Sale  of    Defendant's    Own 

Property. 
See  Right  to  Sue.  lib. 

Akunadhi  r.  Natesha I.  L. 

Rep.  5  Mad.  b91. 

REPUDIATION    OF     MUTTA     MAE- 
RIAGE. 

See  Mahomedan  Law  —  Marriage. 
1. 

LuDDUN  Sahiba L  L.  Rep.8 

CaL  736. 

REPUTE,  BAD  CHARACTER  BY. 

Evidence  of. 

See  Criminal  Procedure  Code,  Act 
X.  of  1878,  §  606.  1. 
Pedda  Siva, ..I.  L.  Rep.  3  Mad. 
288. 

RE-SALE  IN  EXECUTION,  CANCEL- 
MENT  OP. 

Effect  of. 

See  Sale  in  Execution  of  Decree.  13. 

GouR  Chunder  v.  Chunder  Coo- 

MAR...I.  L.  Rep.  8  CaL  291. 

RESIDENCE    IN    FAMILY     HOUSE, 
HINDU  WIDOWS  RIGHT  OF. 
See  Hindu  Law— Maintenance  of 
Widow.  6. 

Dalsukhram  v.  Lallubhai !• 

L.  Rep.  7  Bom.  282. 

RESIGNATION      BY      MEMBER     OF 
TEMPLE  COMMITTEE. 
See  Act  XX.  of  1863,  §  8.  1. 

TiRUVENGADA  v.    RaNGAYYANGAR. 

I.  L.  Rei).  6  Mad.  114. 

RES  JUDICATA. 

See  Abatement  of  Suit.  2. 

Bepin   Bepari  v.  Brojo    Nath. 
L  L.  Rep.  8  Cal.  357. 
See  Act  X.  of  1860,  §  77. 1. 

Mahomed  v.   Bir  Chunder.. .10 
CaL  Rep.  416. 
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See  Hindu  Law  ~  Alienation   of 
Ancestral  Property.  20. 

Bailur  v.  Lakshmana I.  L. 

Bep.  4  Mad.  802. 

See  Hindu  Law  —  Alienation  by 

Widow.  9. 

Ram  Chuni^er  v.  Hari  Das...L 

L.  Bep.  9  Gal.  463. 

See  Maintenance  of  Wife.  1. 

Laraiti  7.  Ram  Dial...L  L.  Bep. 
5  All.  224. 
See  Malabar  Law.  1. 

Uramkumarath    v.    Uramkuma- 
RATH..1.  L.  Bep.  5  Mad.  1. 
See  Mortga^.  14. 

Shankar  Lal  V,  Sukhram...L  L. 
Bep.  4  All.  462. 
See  Bight  to  Sue.  22. 

Kristo  Mohinee  V,  Kaliprosono. 
L  L.  Bep.  8  Cal.  402. 

Agriculturist  Mortgagor,  Suit  by  for  Ac- 
count Merely — Subsequent  Suit  for  Pos- 
session. 
See  Bes  Judicata.  48. 

■  ■■  Appeal,  Compromise  of. 

See  Bes  Judicata.  84. 

Appeal,  Effect  of. 

See  Bes  Judicata.  4. 

■  Application    to    Remove  Attachment   Al- 
ready Removed  Unknown  to  Applicant — 
Second  Attachment. 
See  Bes  Judicata.  44. 

Application  to  Remove  Attachment,  Re- 
jection  of — Subsequent  Attachment  and 
Application. 
See  Limitation.  SI, 

UmeshChundbrv.  Raj  Bullubh. 
I.  L.  Bep.  8  Cal.  279. 

G)- Defendants,  Decision  between. 

See  Bes  Judicata.  22. 

^  Conviction  in  Criminal  Case. 

See  Bes  Judicata.  28. 

—  Court  of  Competent  Jurisdiction. 

See  Bes  Judicata.  28.  81.  38.  89. 

Decision  on  Cause  of  Action  not  Existing. 

5^  Bes  Judicata.  44, 

—  Declaratory  Decree  without  Consequential 

Relief,  Dismissal  of  Suit  for — Subsequent 
Suit  for  Consequential  Relief* 

See  Bes  Judicata.  25. 
69 


BES  JJJDlCATA^conid. 

Defendant    must    Defend  on  all    Grounds 

known  to  him. 
See  Bes  Judicata.  41. 

—  Defendant  Precluded  from  Pleading  Matter 
which  is. 
See  Bes  Judicata.  2. 

—  Determination  of  Question  of  Title  to 
Immovable  Property  by  Mofussil  Small 
Cause  Court. 

5^^  Small  Cause  Ck>urt— Mofussil. 
6. 

Manappa  fl.  McCarthy L  L. 

Bep.  3  Mad.  192. 

—'  Determination  of  Question    of    Title    to 

Movable    Property    by    Mofussil    Small 

Cause  Court  —  Immovable  Property  on 

Same  Title. 

See  Small  Cause  Court— Mofussil. 

14. 

AkBAR    AlI   9.     JESUDDIN...L     L. 

Bep.  8  Cal.  899. 

—  Determination  of  Question  of  Title  in 
Partition  Proceedings. 

See  Bes  Judicata.  89. 

—  Determination  of  Question  of  Title  by 
Revenue  Court. 

See  Bes  Judicata.  17. 

—  Dismissal  of  Possessory  Suit  for  Default — 
Subsequent  Possessory  Suit. 

See  Bes  Judicata.  5. 

—  Dismissal  of  Suit  for  Confirmation  of 
Possession — Subsequent  Suit  for  Posses- 
sion. 

See  Bes  Judicata.  24. 

—  Dismissal  of  Suit  for  Declaratory  Decree 
only — Subsequent  Suit  for.Consequential 
Relief. 

See  Bes  Judicata.  25. 

—  Dismissal  of  Suit  for  Default  to  Give 
Security  for  Costs. 

See  Bes  Judicata.  2. 

—  Dismissal  of  Suit  *'  in  Form  in  which  it  is 
Brought. " 

See  Bes  Judicata.  48. 

—  Dismissal  of  Suit  for  Rent,  for  Default- 
Subsequent  Suit  for  Possession. 

See  Bes  Judicata.  37. 
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Ejectment  Suit    by  Tenant— Subsequent 

Suit  by  Landlord. 
See  Bes  Judicata.  45. 

—  Ejectment  of  Tenant  under  M  34i  93*  of 

Act  XVIII.  of  1873— Subsequent  Suit  by 
Tenant  for  Declaration  of  Rights. 
See  Bes  Judicata.  89. 

—  Erroneous  Decision  of  Question  of  Law. 

See  Bes  Judicata.  27. 

—  Execution  of  Decree. 

See  Bee  Judicata.  3.  8a.  11. 
—^  Execution  of  Decree,  Order  in. 
S^e  Idmitation.  8.  7Qa. 

MungalPershadv.  GiRjA  Kant. 

L.  B.  8  I  A.  128 ;  L  L. 

Bep.  8  Cal.  51. 

Bhoobona  r.  JoBRAj 11  CaL 

Bep.  277. 

—  Ex.Parte  Decree. 

See  Bes  Judicata.  82. 

—  Expression  of  Opinion  on  Issue  not  Neces- 

sary for  Decision. 
See  Bee  Judicata.  10. 

—  Finality  of  Decision  when  no  Appeal  lies. 

See  Bes  Judicata.  30. 

—  Foreign  Judgement 

See  Bes  Judicata.  6. 

Fraud  and  Collusion,  Decree  Obtained  by. 

See  Bes  Judicata.  14. 

—  Identity  of  Parties— Benami  Suit. 

See  Bes  Judicata.  26. 

—  Incidental     Finding    not    Embodied   in 
Decree. 

See  Appeal— Civil.  42. 

Amusayabai  v.  Sakharam I. 

L.  Bep.  7  Bom.  464. 

—  Intervenor  in  Rent  Suit  when   Bound   by 

Decision  as  to  Title. 
See  Bes  Judicata.  81.  88. 
•—  Issue  not  Decided. 

See  Bes  Judicata.  4.  8.  9.  Qa.  40. 

Issue  not  Necessary  for  Decision,  Expres- 

sion  of  Opinion  on. 
See  Bes  Judicata.  10. 
— -  Judgment  in  Rem. 

See  Bes  Judicata.  14. 
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Karnavan    of    Malabar    Tarwad,    Decree 

against,    not    Binding  on    Members    of 
Tarwad  not  Parties  to  Suit. 
See  Bes  Judicata.  86. 

Maintenance,  Decree  for,  to  be  Satisfied 

out  of  Particular  Estate— Subsequent 
Suit  Claiming  Maintenance  as  Charge  on 
Land. 

See  Jurisdiction.  41a. 

BiR  Chunder  v.  Ishan  Chukder. 
12  Cal.  Bep.  473. 

Maintenance,     Suit    for,    on     Ikramama, 

Subsequent  Suit  for,  as  Charge  on 
Inheritance. 

See  Bes  Judicata.  42. 

"  Matter  in  Issue  "  and  not  **  Subject  Matter 

of  Suit, "  Test  of. 

See  Bes  Judicata.  9. 
Oaths  Acts,  Decision  According  to. 

See  Bes  Judicata.  18. 

Objection  as  to  —  Not  Taken  in   Courts 

Below. 

See  Practice— Civil.  6. 

Vaythenatha  v.    Sami  ...I.    I«. 
Bep.  8  Mad.  116. 
See  Bes  Judicata.  21.  40. 

Omission  to  Determine  Issue. 

See  Mortgage.  86. 

Chunder  Nath  Nilakant...!.  I«. 
Bep.  8  CaL  690. 

Omission  or  Refusal  to  Decide  Issue. 

See  Bes  Judicata.  4.  8.  9.  9a.  40. 

Parties  Claiming    Inter  Se    under     Title 

Derived  from  an  Original  Litigant 
See  Bes  Judicata.  84. 

Partition  Suit— Omission  to  Insist  on  Pro- 
perty being  Brought  into  Hotchpot. 
See  Bes  Judicata.  41. 

-»'—  Question  of  Law,  Erroneous  Decision  of. 
See  Bes  Judicata.  27. 

Redemption,    Decree  for,  Time-barred — 

Second  Suit  to  Redeem. 
See  Mortgage.  46. 

Gan  Savant  v.  Narayam...!.  !•• 
Bep.  7  Bom.  467. 
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Refusal  or  Omission  to  Decide  Issue. 

See  Bes  Judicata.  4. 8.  9.  9a.  40. 

Rent  Suit,  Determination  of  Question   of 

Title— Subsequent  Suit  for  Possession — 
Additional  Parties. 
See  Bes  Judicata.  49. 

Rent,    Suit    for— Failure  to   Prove  Rate 

Claimed — Decree  on  Defendant's  Admis- 
sion. 
See  Bes  Judicata.  46. 

—  Title,  Determination  of,  by  Revenue  Court. 
See  Beft  Judicata.  17.  89. 

Title  to   Immovable  Property,   Determin- 

ation  of  Question  of,  by  Mofussil  Small 
Cause  Court. 
See  Small  Cause  Court— Mofussil. 
6. 

Manappav.  McCarthy I.  L. 

Bep.  3  Mad.  192. 

1. Estoppel — Secondary  Evidence,']     In 

a  suit  to  establish  that  an  ikrarnamak  between 
the  orignal  vendor  and  vendee  of  a  taluka  was 
binding  on  the  defendant,  and  that  he  was 
bound  thereunder  to  indemnify  the  plaintiff  for 
the  payment  of  the  Government  revenue  of  his, 
the  plaintffs,  portion  of  the  taluka,  it  appear- 
ed that  the  plaintiff  and  defendant  respectively 
derived  title  from  the  original  vendor  and  ven- 
dee, that  the  ikrarnamah  was  not  in  evidence, 
but  that  in  a  prior  suit  between  the  predeces- 
sors in  title  of  the  parties  to  the  present  suit,  re- 
lating in  a  great  degree  to  the  same  matter,  and 
in  which  the  claim  by  the  plaintiffs  predecessor 
in  title  was  '*  for  a  declaration  of  right  and  pro- 
prietary possession  exempt  from  the  payment  of 
the  rateable  rent  (by  prohibiting  the  defendant 
from  demanding  the  reteable  revenue,")  a  decree 
was  passed  in  favour  of  the  then  plaintiff  as 
claimed.  In  that  former  suit  the  ikrarnamah 
was  not  produced  in  the  Court  of  first  instance, 
but  in  appeal  the  plaintifF  offered  to  produce 
it,  but  the  Sudder  Court  which  passed  the 
abovementioned  decree,  refused  to  look  at,  but 
took  secondary  evidence  of  its  contents,  and 
then  passed  the  decree  :— 

Beld,  that  the  plaintiff  had  not  proved  his 
case.  The  above  decree  was  ambiguous,  as  it  did 
not  appear  definitely  on  the  face  of  it  whether 
it  was  adjudged  that  the  claim  to  be  indemnified 
for  the  payment  of  Government   revenue  relat- 
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ed  to  the  then  impending  revenue  settlement,  or 
whether  it  related  to  the  next  or  any  subsequent 
settlement,  nor  whether  its  effect  was  simply  to 
render  the  then  defendant  liable  to  indemnify 
the  then  plaintiffs  in  respect  of  the  reserved 
rent,  or  whether  the  contract  of  indemnity 
was  to  be  taken  to  run  with  the  land,  and  to 
bind  all  persons  who  might  thereafter  be  in  pos- 
session of  it  under  any  title  whatever. 

A  Court  which  rejects  an  original  deed  as  in- 
admissible, ought  not  to  accept  secondary  evi» 
dence  of  its  contents,  and  then  construe  a  docu- 
ment which  it  declines  to  look  at.     Hira   Lall 

v.  GuNBSH  Pershad L.  B.  9  I.  A.  64, 

1883 ;  I.  L.  Bep.  4  AIL  406 ;  11  Cal.Bep. 

109. 

2.  Dismissal  of  Suit  for  Default  in 

giving  Security  for  Costs  ^ Act  X,  of  1877,  H  I3i 
373,  ^Zi— Defendant  Precluded  from  Pleading 
Matter  which  is. '\  Under  the  words  of  §  13  of  the 
Civil  Procedure  Code,  Act  X  of  1877,  "suit  or 
issue,"  the  plea  of  res  judicata  is  admissible  to 
estop  a  defendant  from  defence  as  well  as  a 
plaintiff  f ro  m  attack  . 

A  plaintiff  whose  suit  has  been  dismissed 
under  S  381  for  failure  to  give  security  for  costs 
will  not  be  estopped  from  setting  up  as  a  de- 
fence in  a  subsequent  suit  brought  against  him 
by  the  defendant  in  his  suit,  the  matter  alleged 
by  him  in  the  former  suit  as  the  grounds  for  the 
relief  claimed  therein ;  such  defence  not  being 
res  judicata  within  the  meaning  of  §  13. 

But,  semble,  a  plaintiff  whose  suit  has  been 
dismissed  under  §  381  cannot  again,  as  plaintiff, 
litigate  the  subject-matter  of  the  dismissed  suit. 

RUNGRAV  RaVJI  V.  SiDHI    MaHOMED    EbRAHIM. 

I.  L.  Bep.  6  Bom.  482,  1882.     Latham,  J. 

8,  •  Execution  of  Decree,  Order  Reject- 
ing Application  for,  as  Barred  by  Limitation — 
Applications  in  Suits  before  1st  April,  1873— ^r^ 
X.  of  1877,  §§  2,  13—"  Suit,"]  The  judgment  in 
Mungul  Purshad  Dichit  v.  Girja  Kant  Lahiri 
Chowdhry  (L.  R.  8  I.  A.  123  ;  I.  L.  Rep.  8  Cal.  51,) 
lays  down  two  propositions  which  will  revolu- 
tionize the  practice  of  the  Indian  Courts  in  two 
important  particulars.  The  first  is  that  as  re- 
gards suits  instituted  before  the  ist  April,  1873, 
all  applications  in  them  are  excluded  from  the 
operation  of  Act  IX.  of  1871,  and  are  governed 
by  Act  XIV.  of  1859.  The  second  proposition 
is  that,  though  a  decree  may  be  barred  at  the 
date  of  some  order  made  for  its  execution,  yet 
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such  order,  though  erroneously  made,  is  never- 
theless valid,  unless  reversed  on  appeal. 

This  judgment  goes  no  further  than  to  ascribe 
the  effect  of  res  judicata  to  a  decision,  whether 
express  or  implied,  that  an  application  is  not 
time-barred.  But  it  seems  to  be  a  necessary 
conclusion  that  the  same  effect  must  be  given 
to  a  decision  that  an  application  is  time-barred. 
If  a  decision  be  valid  and  binding,  though  it 
may  be  erroneous,  when  it  is  given  in  favour  of 
one  party,  it  cannot  be  less  so  when  it  is  in 
favour  of  the  other  party. 

There  is  no  inconsistency  between  the  judg- 
ment in  the  above  case  and  that  in  the  Delhi 
and  London  Bank  v.  Orchard  (I.  L.  Rep.  3  Cal- 
47  ;  L.  R.  4  I.  A.  127,)  the  order  of  the  loth  De- 
cember} i869»  which  in  the  latter  case  was  said 
not  be  '*  an  adjudication  within  the  rule  of  res 
judicata,  or  within  5  2  of  Act  VIII.  of  1859," 
was  not  in  the  nature  of  an  adjudication  at  all, 
and  the  description  of  it  in  the  head  note 
to  the  report  in  the  Indian  Appeals,  and  still 
more  in  the  head  note  to  the  Calcutta  report, 
is  incorrect,  and  gives  an  erroneous  idea  of  the 
meaning  of  the  Judicial  Committee's  observa- 
tion. 

The  question,  whether  a  decision  that  an 
application  is  time-barred  is  res  judicata,  is  in 
no  way  concluded  by  that  observation,  but  it 
is  concluded  by  necessary  inference  from  the 
judgment  in  Mungal  Pershad  Dichit  v.  Girja 
Kant  Lahiri  Chowdhry  {ubi  supra).  The  deci- 
sion in  Jiup  Kuari  v.  Ram  Kirpal  Shunkul  (I. 
L.  R.  3  All.  141)  is  opposed  to  this  view,  but 
that  case  was  decided  before  the  judgment  of  the 
Privy  Council  in  Mungal  Pershad' s  case,  and  it 
may  be  that  it  will  have  to  be  reconsidered  by 
the  light  of  that  judgment. 

Their  lordships  also  said  that,  even  if  they 
felt  themselves  bound  down  within  the  four 
corners  of  Act  X,  of  1877,  they  would  not  feel 
constrained  to  put  upon  the  word  "suit"  in  S 
13  the  narrow  construction  adopted  by  the 
Allahabad  High  Court; — w«.,  that  it  did  not 
include  a  proceeding  in  execution — but  consi. 
dered  that  it  might  fairly  be  argued  from  the 
terms  of  ^  2  of  Act  X.  of  1 877,  as  amended  by  Act 
XII.  of  1879,  that  every  proceeding  which  ter- 
minated in  a  decree  (and  a  proceeding  in  exe- 
cution is  such  proceeding)  is  a  suit  within  the 
meaning  and  intention  of  the  Code.  Manju- 
NATH  Badrabhat  V.  Venkatesh  Govind  Shan- 
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BHOG...I.  L.  Bep.  6  Bom.  54 ,  1881.     West^ 

ropp^  C.J.,  and  M.  MHvill,  J- 
See  Limitation.  8. 

8a. Execution  of  Decree — Limitation.] 

When  a  Court,  on  an  application  for  execution 
of  a  decree,  has  decided  that  execution  is  barred 
by  limitation,  and  that  order  has  become  final  in 
consequence  of  no  appeal  having  been  preferred 
from  it,  such  order  will  operate  as  a  bar  to  exe- 
cution on  a  subsequent  application  for  execu- 
tion. Bandey  Karim  9.  RoMESH  Chunder 
BuNDOPADHYA...!.  L.  Bop.  9  Cal.  65,  1882; 
11  Gal.  Bep.  145.     McDonnell  and  Field,  Jj. 

4. Appeal,  Effect  of —  Omission  or  Re- 
fusal to  Decide  an  Issue  —  Act  X.  of  1877,  S  '3f 
Expl.  4.]  When  the  judgment  of  a  Court  of  first 
instance  on  a  particular  issue  is  appealed 
against,  that  judgment  ceases  to  be  res  judicata, 
and  becomes  res  sub  judice ;  and  if  the  Appellate 
Court  declines  to  decide  that  issue,  and  dis- 
poses of  the  case  on  other  grounds,  the  judg- 
ment of  the  first  Court  upon  that  issue  is  no 
more  a  bar  to  a  future  suit  than  it  would  be 
if  that  judgment  had  been  reversed  by  the 
Court  of  Appeal.  Nilvaru  t.  Nilvaru...L  L. 
Bep.  6  Bom.  110, 1881.    MelviU  and  KembaU, 

JJ- 

5. Dismissal  of  Suit    by  Mamlatdar 

for  Default — Possessory  Suit  in  Mafhlatdar^s  and 
Civil  Court— Bom.  Act  IIL  of  1876,  \  13 — Act  X. 
of  1877,  S  iZ-Act  L  of  1877,  5  9-]  A  plaintiff 
whose  plaint  has  been  rejected  for  default  in  the 
Mamlatdar's  Court  under  Bombay  Act  III.  of 
1876,  cannot  bring  another  possessory  suit  on 
the  same  cause  of  action  in  the  Civil  Court 
under  §  9  of  the  Specific  Relief  Act  I.  of  1877. 
The  rejection  of  a  plaint  under  §  13  of  Bombay 
Act  III.  of  1876,  is  a  hearing  and  final  decision 
of  the  suit  within  the  meaning  of  §  13  of  the  Civil 
Procedure  Code,  Act  X.  of  1877.  Ramchan- 
DRA  V.  Bhikabai....!.  Ja.  Bop.  6  Bom.  477, 
1882.     Mehill  and  N,  Haridas,  JJ. 

6.  —  Foreign  Judgment — Jurisdiction-^ 
Act  X.  of  1877,  §  14.]  An  ex- parte  judgment  of 
a  French  Court  against  a  British  subject  resi- 
dent in  British  territory  on  a  cause  of  action 
not  arising  in  French  territory,  does  not  operate 
as  res  judicata,  or  impose  on  the  defendant  a 
duty  to  obey  the  judgment. 

The  plaintiffs,  as   assignees  of  a  promissory 
note  made  by  the  defendants,  sued  the  defendants 
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to  recover  the  amount  due  thereon.  The  defen- 
dants pleaded  that  the  note  was  discharged, 
that  they  had  supplied  to  the  payee  at  Mah^, 
in  French  territory,  pepper  exceeding  in  value 
the  annount  of  the  note,  and  that  in  consequence 
a  settlement  of  accounts  had  been  arrived  at 
between  themselves  and  the  payee  at  Tellicherry, 
where  he  resided  and  traded,  when  the  payee 
had  promised  to  pay  them  the  balance  found 
due  in  their  favour,  and  that  they  had  recover- 
ed an  ex- f arte  judgment  for  that  amount  in 
the  French  Court  at  Mah^.  There  was  nothing 
to  show  that  the  payee  of  the  note  had  agreed 
to  pay  the  balance  of  account  at  Mah^,  or  that 
he  resided  within  the  jurisdiction  of  that  Court 
when  the  suit  was  instituted : — 

Heldy  that  the  judgment  of  the  Mah£  Court 
did  not  operate  as  res  judicata,  and  that  the 
question  of  the  defendants'  liability  on  the  note 
must  be  decided  independently  of  the  consider- 
ations arising  out  of  that  judgment.  Hinde  and 
Co.  «;.  PoNNATH  BRAVAN...I.  L.  Rep.  4  Mad. 
869,  1881.     Innes  and  M.  Ayyar,  JJ . 

7. Act  X.  of  1877,  $  13,  ExpL  2.]     A 

suit  against  the  defendants  on  an  agreement 
executed  by  them  and  others  agreeing  to  pay  a 
certain  sum  of  money  and  a  certain  amount  of 
grain  on  a  certain  date,  is  not  barred  by  the 
dismissal  of  a  prior  suit  against  the  same  defen- 
dants based  on  an  alleged  verbal  promise,  made 
subsequently  to  the  execution  of  the  agreement, 
to  pay  their  quota  of  the  debt.  Kernan,  J., 
dissenting.  Muttu  Chetti  v.  Muttan  Chetti. 
I.  L.  Bep.  4  Mad.  296,  1879.    F.  B. 

S.  C.  under  Fromissory  Note.  1. 

8. Omission  or  Refusal  to  Decide  Issue 

^Act  X,  of  1877,  ^  1 3  "Dismissal  of  Suit  for 
Land  Claimed  under  Rental  Agreement — Subse- 
quent Ejectment  Suit  against  same  Defendant 
and  Another^  A  suit  to  recover  possession  of 
land  from  A,  and  from  B,  professing  to  hold  as 
tenant  uqder  i4.,  is  not  barred  by  the  dismissal 
of  a  former  suit  by  the  same  plaintifF  to  recover 
possession  of  the  san^e  land,  brought  against  C. 
and  B,  as  being  an  under-tenant  of  C,  in  which 
B.  bad  set  up  as  a  defence  that  he  held  not 
under  C  but  under  A.^  whom  he  alleged  to  be  the 
owner,  but  as  to  whose  title  no  issue  was  raised, 
the  Court  expressly  declining  to  discuss  or  decide 
it,  and  dismissing  the  suit  on  the  ground  that  the 
alleged    letting    to    C,    had    not  been  proved. 
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Ananda   Raman  Vathiar  v.  Palivil  Vittil 

Nanu  Nayar...!.  L.  Bep.  5  Mad.  9, 1882. 

Innes  and  M.  Ayyar,  J  J, 

9.  Omission  or  Refusal  to  Decide  Par- 

ticular  Issue  —  Act  X*  of  1877,  $  13,  ExpL  3,] 
Unless  the  matters  directly  and  substantially  in 
issue  have  been  heard  and  determined,  they  are 
not  res  judicata.  They  may  have  been  heard 
and  determined,  though  the  judgment  of  the 
Court  does  not  expressly  allow  or  disallow  them. 
In  such  a  case  the  aggrieved  party  has  his  re- 
medy by  an  appeal  or  review;  but  if  he  ac- 
quiesces in  the  judgment,  the  matter  so  put  in 
issue  must  be  regarded  as  having  been  decided 
when  the  judgment  becomes  final. 

But  where,  in  a  suit  involving  the  questions 
both  of  the  plaintiff's  title  to  the  lands  in  ques- 
tion, and  of  an  alleged  letting  of  those  lands  to 
the  defendant,  the  Court  deliberately  abstains 
from  deciding  the  issue  of  title,  though  it  had 
been  raised,  disposes  of  the  suit  solely  on  the 
question  of  the  letting,  and  dismisses  the  suit 
because  such  letting  is  not  proved,  such  decision 
will  not  make  the  question  of  the  plaintiff's  title 
res  judicata^  or  bar  a  fresh  suit  by  him,  based 
on  such  title,  to  recover  the  lands.  Bheeca  Lai 
V.  Bhuggoo  Lai  (I.  L.  R.  3  Cal.  23)  and 
Denobhundoo  Chowdhry  v.  Kristomonee  Dossce 
(I.  L.  R.  2  Cal.  152)  dissented  from. 

Explanation  3  of  §  13  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  must  be  read  with  the 
section,  and  clearly  applies  to  relief  applied  for 
which  the  Court  is  bound  to  grant  with  reference 
to  the  matters  directly  and  substantially  in  issue. 
Thvlia  Kandi  Ummatha  v.  Thyua  Kandi 
Cheria  Kunhamed...!.  L.  Bep.  4  Mad. 
308,  1881.    Innes  and  M,  Ayyar,  JJ. 

9a. Omission  or  Refusal  to  Decide  Is- 
sue— Appeal^  Point  not  Decided  m.]  Where  the 
decision  of  a  lower  Court  is  appealed  to  a 
superior  Court,  which  for  any  reason  does  not 
think  fit  to  decide  the  matter,  the  question  is 
left  open,  and  is  not  res  judicata. 

Where,  therefore,  in  a  suit  for  enhancement  of 
rent,  the  Court  of  first  instance  decides  that  the 
notice  of  enhancement  was  sufficient,  but  that 
the  rent  was  not  enhanceable,  and  the  Appellate 
Court  decides  that  the  notice  of  enhancement 
was  insufficient,  and  dismisses  the  suit,  expressly 
declining  to  consider  the  question  whether  the 
rent  was  enhanceable,  that  question  is  not  res 
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judicata  in  a  subsequent  suit  for  enhancement. 

ChUNDER    CoOMAR    MiTTER    V,     SlB     SUNDARI 

DASSEE...I.  L.  Bep.  8Cal.  631,  1882;  11 
Cal.  Bep.  22.    Garth,  C.J.,  and  Bose,  J. 

10.  ActX,  0/1877,  H  13,  204— Ex- 
pression of  opinion  on  Issue  not  Necessary  for 
Decree,^  Section  204  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  which  renders  it  impera- 
tive on  the  Court  to  pronounce  its  opinion  on 
such  issues  as  may  be  necessary  for  the  disposal 
of  the  suit,  does  not  disable  the  Court  from  de- 
termining the  other  issues  also. 

But  to  see  whether  a  matter  is  res  judicata, 
the  former  decree  must  be  looked  at.  If  the  de- 
cree does  not  decide  the  question,  it  is  not  res 
judicata. 

The  words  "  has  been  heard  and  finally  de- 
termined "  in  5  13  of  the  Civil  Procedure  Code, 
Act  X.  of  1877,  apply  to  what  has  been  decided 
in  the  decree,  not  to  the  expression  of  opinion 
on  other  issues  not  material  for  the  purpose  of 
the  decree,  though  properly  determined  under  $ 
204.  Niamut  Khan  v.  Phadu  Buldia  (I.  L. 
R.  6.  Cal.  319)  and  Lachman  Singh  v.  Mo- 
han (I.  L  R.  2  All.  497)  dissented  from. 
Dbvarakonda  Narasamma  v.  Devarakonda 
KANAVA...L  L.  Bep.  4  Mad.  134,  1881. 
Innes  and  M,  Ayyar,  ]J. 

S.C.  under  Coats.  2. 

11. Act  X.  of  1877,  §§  214,  244— /V^- 

tmption — Conditional  Decree — Execution  of  De- 
cree— Question  in  Execution  Proceedings  Whether 
Money  Paid  in  Time,  Decision  on,  Becoming 
Final  by  Omission  to  Appeal  no  Bar  to  Appeal  from 
DecreeJ]  The  plaintiff  obtained  a  decree  in 
a  pre-emption  suit,  declaring  that  he  should 
obtain  possession  of  the  property  in  suit  on  pay- 
ment of  the  purchase-money  in  30  days,  but  that 
if  such  money  was  not  so  paid,  the  suit  should 
stand  dismissed.  On  payment  by  him  of  the 
purchase  money  into  Court,  the  defendants  ob- 
jected, in  the  execution  department,  to  the 
amount  being  received  as  not  having  been  paid 
in  time,  but  the  objection  was  overruled.  The 
defendant  appealed  from  this  order  having 
previously  appealed  from  the  decree.  The  Dis- 
trict Judge  heard  both  appeals  together,  and 
reversed  the  decree  and  the  order  in  the  execu. 
tion  department  disallowing  the  defendants' 
objection  to  the  receipt  of  the  purchase  money. 
The  plaintiff  appealed  from  the  decree  and  also 
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from  the  order  of  the  District  Judge  in  the 
execution  department,  but  this  latter  appeal  w^ 
rejected  as  being  too  late,  and  the  order  became 
final  : — 

Held,  that  as  the  question  which  was  raised 
on  the  defendants'  objection  in  the  execution 
department,  as  to  whether  the  money  ordered 
to  be  paid  by  the  decree  had  been  deposited  in 
time,  was  not  one  arising  between  the  parties  in 
reference  to  the  execution  of  the  decree,  to  which 
S  244  of  Act  X.  of  1877  would  have  any  applica- 
tion, but  was  a  substantive  question  in  the  suit 
itself,  the  proceedings  in  the  execution  depart- 
ment were  ill-founded,  and  the  order  passed  on 
the  execution  side  by  the  District  Judge  did  not 
prevent  the  hearing  of  the  second  appeal  pre- 
ferred by  the  plaintiff.  Muhammad  Au  ». 
Debi  Din  Rai...I.  L.  Bep.  4  AIL  420, 1882. 
Stuart,  C.J.,  and  Straight,  J. 

12. Act  X.  of  1877,  i  13--"  Litigating 

under  same  Title" — Redemption  Suit  after  Re- 
purchase of  Equity  of  Redemption  Subsequent  to 
Dismissal  of  Former  Redemption  Suit  because 
Plaintiff's  Equity  of  Redemption  Sold — Admis- 
sions— Evidence."]  A  prior  suit  of  the  plaintiff's 
against  the  defendant's  predecessor  in  title  to  re- 
deem the  lands  now  in  question  having  been  dis- 
missed on  the  ground  that  the  plaintiffs  equity  of 
redemption  had  been  sold  in  execution  of  a 
decree  to  A,,  the  plaintiffs,  having  re-purchased 
the  equity  of  redemption  from  A.,  instituted  the 
present  suit  to  redeem  the  same  lands  : — 

Held,  that  the  question  whether  the  equity  of 
redemption  of  the  lands  in  suit  had  been  sold  to 
i4.,  was  res  judicata,  and  could  not  be  re-opened 
by  the  defendants  on  the  ground  that  the 
plaintiffs  were  litigating  under  a  different  title 
in  the  former  suit ; — 

Held,  also,  that  the  admission  by  A.  in  a 
deposition  in  another  suit,  that  he  had  re-sold 
the  equity  of  redemption  to  the  plaintiffs,  and  a 
receipt  passed  by  him  for  the  consideration 
money,  were  admissible  in  evidence  to  prove 
such  re-sale,  though  A,  himself  was  not  called 
as  a  witness.  A.  was  the  plaintiffs  vendor,  and, 
as  such,  was  a  party  who^e  position  it  was 
necessary  to  prove  as  against  the  defendants, 
and  his  admissions  were,  therefore,  in  the  nature 
of  original  evidence  and  not  hearsay,  and  were 
legal  evidence  though  he  was  alive  and  had  not 
been  cited  as  a  witness.    Ali  Moidin  Ravuthan 
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V.    ElAYACHANDIDATHIL     KoMBI  ACHBN...L  L. 

Bep.  5  Uad.  239, 1882.    Innes and  3f,  Ayyar, 

JJ. 

13. Oaths  Act  Act  X,  of  1873.I     The 

decision  of  a  question  of  title  in  issue  between 
the  parties  to  a  suit  in  accordance  with  the 
provisions  of  the  Oaths  Act  X.  of  1873  ^^  "^^^  ^" 
adjudication  which  will  operate  as  an  estoppel 
when  the  same  question  of  title  is  again  raised 
in  another  suit  between  the  same  parties. 
Keshava  Tharagan  v.  Rudran  Nambudri... 
I.  L.  Bep.  6  Mad.  259, 1882.  Turner,  C.J., 
and  Kindersleyy  J. 
14.  —  Fraud  and  Collusion,  Decree  Ob- 
tained by — Parties — Privies — Strangers — Act  X. 
o/tSyy,  5  I  ^^ judgments  in  Rem.]  A  judgment 
honestly  obtained  in  a  suit  conducted  with  good 
faith  on  the  part  of  the  plaintiff  and  defendant, 
binds  the  parties  to  the  suit,  and  those  claiming 
under  them,  or  those  whom  they  represented. 
Strangers  to  the  suit  will  be  in  no  way  affected 
by  the  decree  if  it  be  inter  partes  ;  but  if  it  be  one 
in  rentf  passed  by  a  competent  Court,  they  will 
be  bound  by  and  cannot  controvert  it. 

A  judgment  obtained  by  the  fraud  of  one  of 
the  parties  to  a  suit  as  against  the  other,  will 
bind  the  parties  and  their  privies,  or  those  who 
were  represented  by  the  parties,  and  as  regards 
judgments  in  rem,  strangers  also,  so  long  as  it 
remains  in  force,  but  it  may  be  impeached  for 
fraud  and  set  aside  if  the  fraud  be  proved. 

A  judgement  obtained  by  the  fraud  and  collusion 
of  both  parties  to  a  suit  will  bind  the  parties  and 
their  privies,  except  probably  where  the  collu- 
sive fraud  has  been  on  a  provision  of  the  law 
enacted  for  the  benefit  of  such  privies.  But 
as  regards  persons  represented  by  but  not  claim- 
ing through  the  parties  to  the  former  suit,  and 
(where  a  judgment  in  rem  is  in  question)  stran- 
gers,  any  member  of  either  class  may  in  any 
subsequent  proceeding,  whether  as  plaintiff  or 
defendant,  treat  a  previous  judgment  so  obtained 
by  fraud  and  collusion  as  a  mere  nullity,  provided 
he  can  clearly  establish  the  fraud  and  collusion. 
Section  13  of  the  Civil  Procedure  Code,  Act  X. 
of  1S77,  is  not  exhaustive  as  to  the  effect  of  a 
res  judicata.  It  does  not  deal  with  the  case  of 
judgments  in  rem^  nor  with  that  of  parties  repre- 
sented by,  but  not  claiming  under  the  parties 
to  a  former  suit.  Ahmedbhoy  Hubibhoy  v. 
VulleebhoyCassumbhoy.  I.  L.Rep.  6  Bom. 
703,1882.  Latham,]. 
S.  C.  under  Khojahs. 
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15.  —  Suit  for  Money  Due  on  Account  of 
Losses  in  Partnership — Former  Suit  for  Money  Due 
on  Dissolution  of  Partnership  on  Different  TermsJ] 
The  plaintiff  sued  to  recover  Rs.  4,139-10-6, 
alleging  that  on  the  1 2th  July,  1 876,  a  verbal 
arrangement  had  been  come  to  between  himself 
and  the  defendant  to  carry  on  business  in  part- 
nership in  salt,  the  shares  to  be  regulated  by 
the  amount  deposited  by  the  partners  respectively 
with  the  Commissioner  oi  Salt  Revenue,  and  that 
the  business  was  carried  on  until  the  close  of 
1878,  when  it  ceased  owing  to  disputes,  and  the 
plaintiff  was  obliged  to  sell  the  Government 
promissory  notes  deposited  by  him  at  a  loss,  and 
to  pay  the  dues  for  the  salt  purchased  and  other 
charges  :— 

Held,  that  the  suit  was  barred  by  the  dismissal 
of  a  former  suit  brought  by  the  plaintiff  against 
the  same  defendant  to  recover  Rs.  3,805-13-9 
alleged  to  be  due  on  the  loth  April,  187S,  in 
respect  of  a  verbal  partnership  entered  into  in 
June,  1875,  for  the  purchase  and  sale  of  salt, 
the  necessary  security  being  furnished  by  a  third 
party  in  accordance  with  an  arrangement 
between  the  partners,  and  the  partnership  being 
carried  on  until  November,  1876,  in  which  suit 
it  was  decided  that  no  partnership  was  proved. 

The  difference  between  the  terms  and  condi* 
tions  of  the  partnership  set  up  in  the  first  suit, 
and  that  asserted  in  the  present  suit,  gave  the 
plaintiff  no  new  cause  of  action.  He  could,  and 
ought  to,  have  included  in  the  first  suit  the 
whole  of  his  claim  in  respect  of  the  real  cause 
of  action,  vig.,  the  partnership  alleged  to  have 
existed  between  himself  and  the  defendant. 
MuTTu    Samarapuri    Chetti   v.    Shanmuga 

Chetti I.  L.  Bep.  5  Mad.  47,  1881. 

M.  Ayyar  and  Tarrant,  JJ. 

16. Act  X.  of  1877,  S  331.]  An  inves- 
tigation under  5  331  of  the  Civil  Procedure  Code, 
Act  X.  of  1877  (prior  to  the  Amendment  Act 
XII.  of  1879),  is  limited  to  the  fact  of  possession, 
and  does  not  operate  as  res  judicata  so  as  to  bar 
a  subsequent  suit  to  try  the  title  to  the  land  in 
dispute.  Chinnasami  Pillai  v.  Krishna  Pil- 
LAI...L  L.  Bep.  3  Mad.  104,  1881.  Innes 
and  M,  Ayyar,  J  J. 

17.  —  Title,  Determination  of  by  Revenue 
Courts—Act  XVIIL  of  1873,  H  36—39.]  The 
defendants,  claiming  to  be  occupancy-tenants  of 
the  lands  in  dispute,  and  alleging  that  the  plaintiff 
was  their  sub-tenant,  caused  a  notice  of  ejectment 
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to  be  served  on  the  plaintiff  under  §§  36—38  of 
Act  XVIII.  of  1873.  The  plaintiff,  thereupon, 
under  §  39  of  that  Act,  preferred  an  application 
contesting  his  liability  to  be  ejected,  and  alleged 
that  he  had  a  right  of  occupancy  in  the  lands 
jointly  with  the  defendants,  and  was  not  their 
sub-tenant.  The  Assistant  Collector  decided  that 
the  plaintiff  was  the  sub-tenant  of  the  defendants, 
and  he  was  ejected  : — 

Heldt  that  the  decision  of  the  Assistant  Col- 
lector as  to  the  respective  titles  of  the  parties 
could  only  be  regarded  as  incidental  and 
ancillary  to  the  main  point  to  be  determined  by 
him,  viz  ,  whether  assuming  the  plaintiflF  and 
defendants  to  hold  towards  each  other  the  relation 
of  landlord  and  tenant,  the  former  was  liable  to 
ejectment,  and  did  not  bar  a  suit  in  the  Civil 
Courts  by  the  plaintiff  to  establish  his  right  as 
an  occupancy-tenant  of  the  lands  jointly  with  the 
defendant,  and  for  possession.  Birbal  tr.  Tika 
Ram. ..I.  L.  Bep.  4  All.  11,  1881.    Straight 

and  Duthoit,  JJ. 

18. Act  X.  of  1877,  §  13,    Expl.    II.'] 

The  plaintiffs'  mother  instituted  a  suit  to  re- 
move an  attachment  placed  by  the  defendant 
upon  a  certain  house  in  execution  of  a  decree 
against  her  husband,  claiming  the  house  as  her 
own,  and  died  pending  the  suit,  having  be- 
queathed the  house  by  her  will  to  her  sons,  the 
plaintiffs.  The  suit  proceeded  in  the  plaintiffs' 
names,  and  they  contended  that  they  were  en- 
titled to  the  house  under  their  mother's  will,  but 
the  lower  Courts  only  decided  that  the  house 
belonged  to  the  plaintiffs'  mother,  and  was  there- 
fore not  liable  to  be  taken  in  execution  of  the 
defendant's  decree,  while  the  High  Court,  on  ap- 
peal, held  that  the  plaintiffs'  father,  as  one  of  the 
heirs  of  his  wife,  was  entitled  to  one-fourth  of 
the  house,  and  that  such  share  was  liable  to  sale 
in  execution  of  the  decree  against  him.  The 
plaintiffs  did  not  contend,  before  the  High  Court, 
that  they  were  entitled  to  the  house  under  their 
mother's  will  to  the  exclusion  of  their  father  : — 

Held^  that  a  suit  by  the  plaintiffs  claiming 
under  their  mother's  will,  to  remove  an  attach- 
ment placed  by  the  defendant  on  the  one-fourth 
share  of  the  house  adjudged  to  their  father  by 
the  High  Court,  was  barred,  as  beiilg  res  judicata 
in  the  sense  of  Explanation  II.,  \  13  of  Act  X.  of 
1877,  their  mother's  will  being  a  matter  which 
should  have  been  made  a  ground  of  defence  by 
them  in  the  High  Court.    Sultan  Ahmad  v. 
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Maula  Bakhsh...!.  L.  Bep.  4  All.  21, 1881. 

Tyrrell  and  Duthoit,  JJ. 

19.  — -  Act  X  of  1877,  S  i:^—*"  Matter  in 
Issue" — Stibject'tnatter  of  Suit.]  It  is  the  "  mat- 
ter in  issue,"  and  not  the  "  subject-matter  of  the 
suit,"  that  forms  the  essential  test  of  res  judicata 
in  §  13  of  Act  X.  of  1877. 

Therefore  a  decision,  after  issue  raised,  in  a 
prior  suit  on  a  bond  payable  by  instalments 
containing  an  agreement  to  pay  interest  at  a 
certain  rate  in  the  event  ot  default  in  payment 
of  the  instalment,  that  such  interest  was  pay- 
able, in  respect  of  instalments  as  to  which  de- 
fault had  been  made,  from  the  date  of  the  bond 
and  not  from  the  date  of  default,  is  conclusive 
as  to  the  date  from  which  interest  in  case  of  de- 
fault is  payable,  in  a  subsequent  suit  on  the 
same  bond  for  further  instalments  and  interest 
as  on  default.  Pahlwan  Singh  9.  Risal  Singh. 
I.  L.  Bep.  4  AIL  55,  1881.    Straight  and 

Tyrrell,  JJ. 

20. ^  Act  X.  of  1877,  S  13.  ^Pl-  /..  //.] 

A  co-sharer  in  an  undivided  estate  made  a  gift 
of  bis  share  to  the  plaintiff,  then  a  minor,  and 
subsequently,  as  the  plaintiff's  guardian,  mort- 
gaged the  share  to  the  defendants,  the  other 
co-sharers.  The  plaintiff,  on  attaining  his  ma- 
jority, sued  the  defendants,  as  co-sharers  under 
the  gift  to  him,  for  possession  of  certain  land 
belonging  to  the  estate,  on  the  ground  that  the 
defendants  were  using  such  land  as  if  they  were 
sole  proprietors  thereof.  The  defendants  plead- 
ed, and  the  Courts  below  found,  that  the  de- 
fendants were  in  possession  as  mortgagees 
under  the  mortgage  by  the  plaintiffs  donor, 
and  on  appeal  this  finding  was  adopted  by  the 
High  Court.  The  plaintiff  now  sued  the  de- 
fendants to  recover  possession  of  his  share, 
claiming  under  the  gift  to  him,  and  alleging 
that  the  mortgage  by  his  donor  was  invalid  :— 

Held,  that  as  the  mortgage  was  substantially 
in  issue  in  the  former  suit,  the  subject-matier 
of  the  present  suit  was  res  judicata  in  the 
fullest  sense  and  extent  of  §  13  of  Act  X.  of 
1877  *"*^  of  Explanations  I.  and  II.  thereof.  NiR- 
MAN  Singh  v.  Phulman  Singh...!.  L.  Bep.  4 
All.  65, 1881.     Tyrrell  and  Duthoit,  JJ. 

21. Objection  not  Raised  in  Courts  Be- 

low,]  The  plea  of  res  judicata  may  be  raised 
orally  for  the  first  time  at  the  hearing  of  a  second 
appeal,  though    it   has  not  been  raised  in  the 
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Courts   below,  or  in  the    memorandum  of    se- 
cond appeal,   and  if  raised  in  second   appeal, 
it  must  be  determined  either  on  the   record  as 
it  stands,  or  after  a  remand  for  findings  of  fact. 
Muhammad  Ismail  V.  Chattar  Singh. ..I.  L. 
Bep.  4  All.  60, 1881.    F.  B. 
See  contra  Vaythenatha  Sastrial  v- 
Sami  Pandither...!.  L.  Bep. 
8  Mad.  116,  under  Practice- 
Civil.  6. 

22. Co-Defendants,  Decision  Between.'] 

In  1 866  the  plaintiff's  mother  sued  for  her  share 
under  Mahomedan  law  in  the  estate  of  her 
deceased  husband,  alleging  that  she  had  been 
lawfully  married  to  him,  and  made  defendants  to 
the  suit,  her  son,  the  present  plaintiff,  and  among 
others,  the  present  defendant.  She  only  denied 
the  present  defendant's  right  to  inherit,  admit- 
ting the  right  of  the  others  to  share  in  the  inhe- 
ritance, but  the  other  defendants  denied  her 
marriage  to  the  deceased  and  the  legitimacy  of 
the  present  plaintiff.  The  decision  in  that  suit 
was  that  the  plaintiff  was  the  legitimate  son 
of  the  deceased. 

In  a  suit  by  the  plaintiff  for  possession  of  the 
estate  of  his  step-sister  (one  of  the  defendants 
in  the  former  suit),  the  defendant  again  denied 
the  plaintiff^s* legitimacy  and  his  mother's  mar- 
riage :— 

Held,  that  the  question  was  res  judicata  by 
the  decision  in  the  former  case.  Both  parties  to 
the  suit  were  parties  to  the  former  suit ;  and 
though  they  then  nominally  stood  in  the  same 
array,  yet,  as  a  fact,  they  were  opposed  to  each 
other,  the  present  plaintiff  being  on  the  side 
and  supporting  the  case  of  his  mother,  and  the 
present  defendant  being  the  true  defendant  in 
that  case.  Shadal  Khan  ^r.  Amin-ul-Lah 
KHAN...L  L.  Bep.  4  All.  92, 1881.     Tyrrell 

and  Duthoit,  ]]. 

23. Conviction     in     Criminal     Case.} 

The  conviction  of  the  defendant  for  having  ab- 
ducted the  plaintiff's  daughter,  does  not  operate 
as  res  Judicata  so  as  to  prevent  the  defendant 
from  denying  the  abduction  in  a  subsequent  suit 
brought  against  him  in  respect  of  such  abduc- 
tion. Ram  Lal  v.  Tula  Ram..,L  L.  Bep.  4 
All.  97.  Stuart,  C.J.,  and  Oldjield,  J. 
S.  C.  under  Bight  to  Sue.  15. 

24. Dismissal  of  Suit  for  Confirmation 

of  Possession  as  Bad  in  Form-- Subsequent  Suit 
70 
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for  Possession — Splitting  Cause  of  Action-r-Act  X. 
of  1877,  \S  I3»  43«]  The  dismissal  of  a  previous 
suit  by  the  plaintiff  against  the  defendant  for 
confirmation  of  possession  of  the  property  in 
dispute,  on  the  ground  that  the  form  of  the  suit 
was  not  correct  inasmuch  as  the  plaintiff  was 
not  in  possession,  is  no  bar,  under  O3  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,.  to  a  sub- 
sequent suit  to  recover  possession  of  the  same 
property  from  the  same  defendant.  Nor  is  it 
any  bar  under  \  43  of  the  same  Code,  where  the 
first  suit  was  brought  while  Act  VIII.  of  1859 
was  in  force  and  included  the  whole  of  the  plain- 
tiff's claim.  The  rule  of  law  laid  down  in  S  43 
of  Act  X.  of  1877  is  laid  down  with  reference  to 
suits  to  be  brought  under  the  New  Procedure 
Code.  LucHMi  Narain  Singh  v.AssrupKoer. 
I.    L.  Bep.   5  Gal.  48,  1882.    Mitter  and 

Maclean,  ]]. 
S.  C.  under  Limitation.  58. 

25. Act  X.  of  1877,  H  13,  A3— 'Act  I.  of 

1877,  5  42 — Declaratory  Decree,  Suit  for,  without 
claiming  Consequential  Relief-^ Dismissal  of 
Suit — Subsequent  Suit  for  Consequential  Relief — 
Misjoinder  of  Plaintiffs.']  The  plaintiffs,  who 
were  each  entitled  respectively  to  a  one-third 
share  in  a  certain  estate,  sued  the  defendant  for 
a  declaration  of  their  proprietary  right  to  two- 
thirds  of  the  estate,  and  to  set  aside  a  deed  of 
gift  of  the  estate  to  the  defendant,  executed  by 
a  Hindu  widow  who,  up  to  the  date  of  her  death, 
had  been  in.  possession  of  the  estate.  This 
suit  was  dismissed,  having  regard  to  5  42  of 
the  Specific  Relief  Act  I.  of  1877,  \  42,  on  the 
ground  that  the  plaintiffs,  not  being  in  posses- 
sion, were  not  entitled  to  the  relief  claimed, 
being  in  a  position  to  claim  further  relief  in 
the  shape  of  possession,  and  had  omitted  to  do 
so.  The  plaintiffs  then  sued  for  possession  of 
two-thirds  of  the  estate,  and  to  set  aside  the 
deed  of  gift,  alleging  that  the  defendant  had, 
subsequently  to  the  institution  of  the  former 
suit,  obstructed  them  in  obtaining  possession  :— 

Held,  that  there  had  been  no  misjoinder  of 
plaintiffs,  and  that  the  present  suit  was  not 
barred,  as  being  res  judicata,  by  S  '3  oi  the  Civil 
Procedure  Code,  Act  X.  of  1877,  nor  by  the  pro- 
visions of  S  43  of  ^**at  Code. 

The  decision  in  the  former  suit  as  to  the  fact 
of  possession  by  the  defendant,  which  was  purely 
incidental  to  the  question  whether  in  conse- 
quence    of    such    possession,     the   Court   was 
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prohibited  by  the  proviw  to  f  42  of  the  Specific 
KfViri  Act  I,  of  1877,  from  granting  the  only 
relief  prayed  in  that  suit,  was  no  bar  to  the 
decision  of  the  question  of  the  lesjality  and  vali- 
dity of  such  possession  by  the  defendants, 
which  was,  under  the  circumstances  under 
which  the  former  suit  had  been  disposed  of, 
not  a  question  directly  and  substantially  in  issue 
between  the  parties,  nor  one  which  had  been 
heard  and  determined. 

By  Stuart,  C.J.,  and  Oldfield  and  Straight, 
J  J.  -The  causes  of  action  in  the  two  suits 
were  different,  and  therefore  f  43  of  Act  X.  of 
1877  was  no  bar  to  the  present  suit. 

By  TyrrcU,]. — That    as    the  plaintiffs     were 

only  entitled  to  one  remedy  in  the  former  suit, 

S  43  was  no  bar  to  the  present   suit.     Ram  Se- 

WAK  Singh  v.  Nakched  Singh. ..I.  L.   Bep. 

4  AIL  261, 1882.    F.  B. 

26. Act  X,  of  1877,  f    13  —  Same  Par- 

ties — Benami  Suit — Evidence  of  Partition,']  A,, 
one  of  two  joint  owners  of  an  estate,  whose 
share  was  mortgaged  to  the  plaintiff,  the  other 
co-owner,  sold  his  share,  nominally  to  the  de- 
fendant's son,  but  in  reality  to  the  defendant. 
The  defendant,  in  his  son's  name,  sued  the 
plaintiff  to  redeem  the  share,  but  was  defeated  by 
the  plaintiff's  plea  that  the  sale  to  the  defendant 
was  invalid,  as  being  a  sale  of  undivided  pro- 
perty made  without  his  consent.  A.  subsequent- 
ly redeemed  his  share,  and  again  sold  it  to  the 
defendant.  The  plaintiff  then  sued  to  set  aside 
the  sale  on  the  same  ground  as  that  on  which 
he  had  successfully  defended  the  former  suit  by 
the  defendant : — 

Held,  that  the  question  whether  the  estate  was 
a  joint  and  undivided  one  and  the  alienation  by 
A.  of  his  share  was  invalid  as  having  been  made 
without  plaintiff's  consent,  was  res  judicata 
by  the  decision  in  the  former  suit,  in  which 
the  defendant  was  really,  though  not  nominally, 
a  party,  and  that  the  mere  fact  of  the  redemp- 
tion of  his  share  by  A*  did  not  constitute  a 
separaticm  of  the  estate.  Khub  Chand  t.  Na- 
RAiN  Singh. ..L  L.  Bep.  3  All.  812,  1882. 
Straight  and  Tyrrell,  J  J. 

27. Question  of  Law,  Erroneous  Deci- 
sion of— Right  to  ^rect  Temples  for  Public  Wor- 
ship, and  to  Conduct  Religious  Processions."] 
The  erroneous  decision  by  a  competent  tribunal 
of  a  question  of  law  directly  or  substantially  in 
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issue  between  the  parties  to  a  suit  does  not  pre- 
vent a  Court  from  deciding  the  same  question, 
arising  between  the  same  parties  in  a  subse- 
quent suit,  according  to  law. 

Persons  of  whatever  sect  are  at  liberty  to 
erect  buildings  and  therein  conduct  public  wor- 
ship on  their  own  lands,  provided  they  neither 
invade  the  right  of  property  enjoyed  by  their 
neighbours,  nor  cause  a  public  nuisance,  and  are 
also  entitled  to  conduct  religious  processions 
through  public  streets,  so  that  they  do  not  in- 
terfere  with  the  ordinary  use  of  such  streets  by  the 
public,  and  subject  to  such  directions  as  the 
magistrate  may  lawfully  give  to  prevent  ob- 
struction of  the  thoroughfare  or  breaches  of  the 
public  peace. 

In  a  suit  in  1850  between  the  Tenakalais  and 
Vadakalais,  rival  religious  sects,  the  latter  hav- 
ing endeavoured  to  open  a  temple  for  public 
worship  on  a  site  of  their  own  in  a  public  street 
to  which  the  former  objected,  the  Sadr  Adawlat 
of  Madras,  acting  on  the  opinion  of  their  pun- 
dits that  *'  it  would  be  contrary  to  custom  10 
allow  a  pagoda  to  be  erected  by  the  Vadakalais 
even  on  their  own  ground  if  such  an  erection 
was  against  the  feelings  generally  of  the  people 
of  the  village,"  decreed  that  the  Vadakalais 
should  be  prohibited  from  erecting  a  temple  or 
instituting  public  worship  on  the  spot  of  ground 
objected  to  by  the  Tenakalais,  and  which  lay 
within  the  range  of  their  temple,  i.e.,  within  the 
usual  range  of  the  processions  conducted  in  con- 
nection with  the  temple  worship  : — 

Held,  that  such  decree  could  not  preclude  the 
Vadakalais  from  building  a  temple  or  conducting 
public  worship  at  any  other  spot  of  ground  than 
that  to  which  the  decree  related.  Parthasa- 
RADi  Avyangar  V.  Chinnakrishna  Avvangar. 
I.  L.  Bep.  5  Mad.  804,  1882.    Turner,  CJ.. 

and  Af.  Ayyar,  J. 

28. Act   X.  of  1877,    S    \z— Court  of 

Competent  jurisdiction.^  The  words  "  Court 
of  competent  jurisdiction"  in  $  13  of  Act  X.  of 
1877,  mean  a  Court  which  has  jurisdiction  over 
the  matter  in  the  subsequent  suit  in  which  the 
decision  is  used  as  conclusive,  in  other  words,  a 
Court  of  concurrent  jurisdiction,  i>.,  concurrent 
as  regards  the  pecuniary  limit  as  well  as  the 
subject-matter. 

In  a  suit  to  recover  Rs.  12,000,  the  amount  of 
a  bond,  together  with  interest  thereon,  brought 
in  the  Court  of  a  Deputy  Commissioner : — 
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Held,  that  a  former  decision  by  an  Assistant 
Commissioner,  the  pecuniary  limit  of  whose 
jurisdiction  was  Rs.  5,000,  in  a  suit  for  interest 
only,  that  Rs.  4,790  was  the  amount  of  the  prin- 
cipal, did  not  make  that  question  res  judicata. 
MisiR  Raghobardial  v.  Rajah*  Shed  Baksh 
Singh. ..L.  B.  9  I.  A.  197, 1882 ;  I.  L.  Bep. 
9  Cal.  439  ;  12  Cal.  Bep.  520. 

29. Co.Defendanis—Act  X.  ^/i877,  § 

13.]  The  material  point  for  deciding  whether  a 
matter  has  become  res  judicata  under  $  13  of 
Act  X.  of  1877  is,  whether  it  was  directly  and 
substantially  in  issue  in  a  former  suit  between 
the  same  parties,  and  was  finally  decided.  If 
the  issue  was  clearly  raised  between  the  several 
parties  to  the  suit  and  adjudicated,  it  matters 
not  that  the  parties  were  marshalled  in  the  one 
case  differently  from  the  other. 

A,  leased  lands  to  -5.,  who  sued  C.  for  posses- 
sion of  a  certain  mauza,  alleging  it  to  be  a  por- 
tion of  the  land  leased.  A.  was  made  a  defen- 
dant, and  supported  the  case  of -ff.,  who  obtained 
a  decree.  C  appealed,  making  A.  and  B.  respon- 
dents, and  the  decree  was  reversed  and  the  suit 
dismissed,  on  the  ground  that  the  mauza  sued 
for  was  the  property  of  C.  Subsequently  A. 
brought  a  suit  against  C  for  the  same  mauza, 
making  B,  a  defendant : — 

Held,  that  the  title  to  the  mauza  was  res  ju- 
dicata  between  A.  and  C.  Gobind  Chunder 
Koondoo  V.  Taruck  Chunder  Bose  (I.  L.  Rep.  3 
Cal.  146)  followed.  BissoRUP  Gossamv  v. 
GorachandGossamv  ..I.  L.  Bep.  9  Cal.  120, 
1882.     Cunningham  and  Tottenham,  JJ. 

80.  Road  Cess  —  Finality  of  Decision 

of  District  Judge  in  Case  where  no  Second  Appeal 
Lies.']  The  decision  of  a  District  Judge  that  the 
plaintiff  was  not  entitled  to  recover  road  cess, 
in  a  suit  where  the  amount  claimed  was  less 
than  Rs.  100,  and  where  consequently  no 
second  appeal  lay,  operates  as  res  judicata  so  as 
to  bar  a  second  suit  against  the  same  defen- 
dant for  road  cess  in  which  the  amount  claimed 
exceeds  Rs.  100.  David  r.  Grish  Chunder 
GUHA...I.  L.  Bep.  9  Cal.  183, 1882  ;  11  Cal. 
Bep.  305.     McDonnell  and  Field,  JJ . 

S.  C.  under  Jalkar.  1. 

And  Small  Cause  Court— Mofossil. 
12. 
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claiming  title  adversely  to  the  plaintiff,  will  be 
bound,  as  between  himself  and  the  plaintiff,  by 
the  decision  as  to  the  title,  although  the  suit 
may  have  been  tried  before  a  Court  which  was 
not  of  competent  jurisdiction  to  try  the  title  to 
the  property  in  a  suit  instituted  with  that  direct 
object.  Per  Field^  J.,  in  Lodai  Mollah  v. 
Kallv  Dass  Roy... I.  L.  Bep.  8  CaL  238, 
245  ;  10  Cal.  Bep.  581,   1881. 

S.  C.  under  Estoppel.  6,  and  Parties 
to  Suit.  5. 

32.  Arrears  of  Rent,  Suit  for  —  Ex- 

parte  Decree — Evidence,!  In  a  suit  for  arrears  of 
rent  of  a  half.share  of  land,  the  plaintiffs  relied 
on  an  ex-parte  decree  for  rent  at  a  certain  rate, 
which  they  had  obtained  in  1869  against  the 
tenants  of  that  share,  but  which  decree  did  not 
appear  to  have  been  ever  executed.  The  de- 
fendants relied  on  a  subsequent  decree  in  a  con- 
tested suit  by  the  plaintiffs  against  the  tenants 
of  the  other  half-share,  in  which  a  lower  rate  of 
rent  had  been  given.  No  other  evidence  was 
produced  on  either  side  :~ 

Held,  that  it  was  open  to  the  defendants  to 
dispute  the  rate  of  rent  claimed,  and  that  the 
plaintiffs  were  bound  to  prove  that  they  were 
entitled  to  receive  it.  Nilmoney  Singh  v.  Heera 
Lall  Dass  (I.  L.  R.  7.  Cal.  23  ;  8  Cal.  R.  257) 
followed.  Bhugirath  Patoni  v.  Ram  Lochun 
DEB...L  L.  Bep.  8  Cal.  275  ;  10  Cal.  Bep. 
159, 1882.     Prinsep  and  Base,  ]]. 


81.  Interoenor  in  Rent-Suit  Bound  by 

Derision  as  to  Title — Court  of  Competent  Jurisdic- 
tion.]    A  person  who  intervenes  in  a  rent-suit, 


83.  Intervenor  in  Rent-Suit  —  Act  X. 

of  1859,  S  71  — Act  X.  ofi^jT,  $  13.]  Where 
the  plaintiff  intervened  in  a  rent-suit  brought 
under  the  provisions  of  Act  X.  of  1859  in  the 
Court  of  a  Deputy  Collector,  alleging  that  the 
property  in  respect  of  which  the  rent  was 
claimed  was  his  property,  and  the  District 
Judge  on  appeal  held  that  the  plaintiff  had  no 
right  to  the  land : — 

Held,  in  a  subsequent  suit  by  the  plaintiff 
against  the  original  plaintiff  and  defendant  in 
the  rent-suit,  for  possession  of  the  land,  that 
the  decree  of  the  District  Judge  did  not  make 
the  plaintiff's  claim  res  judicata  or  bar  the 
present  suit. 

Dinanath  Bose  v.  Kali  Kumar  Roy  (Beng.  L. 
R.,  Sup.  Vol.,  364;  5  W.R.   (Act  X.  Rulings), 
23),  followed.    Mahomed  Afsuruddin  v.  Beer 
Chunder  Manikya...!.  L.  Bep.  8  Cal.  470, 
1882.     Morns  and  CKineaty,  JJ. 
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34. Appeal,  Compromise  of—  Estoppel 

by  Judgmeyit  —  Parties  Claiming  inter  se  under 
Title  Derived  from  Original  Litigants.']  The 
fact  that  an  appeal  from  a  decree  has  been 
compromised  and  withdrawn  will  not  prevent 
the  decision  appealed  from  constituting  the 
matter  thereby  decided  res  judicata  as  be- 
tween the  parties  to  the  suit  and  those  claiming 
under  them. 

Although  the  decision  of  a  Court  as  to  the 
validity  of  an  adoption  in  a  suit  between  A. 
and  i?.,  will,  in  any  subsequent  suit  between 
those  claiming  under  A,  and  5.,  respectively, 
estop  the  parties  to  such  suit  from  disputing 
the  validity  of  the  adoption,  yet  in  a  suit  where 
both  the  contending  parties  claim  under  B. 
such  decision  will  not  estop  them  from  dis- 
puting   inUr   se  the   validity  of  the  adoption. 

VVTHILINGA       MUPPAR      V.     VlJAVATHAMMAL... 

I.  L.  Rep.  6  Mad.  43,  1882.     Turner,  C.J., 

and  M,  Ayyar,  J. 

S.  C.  under  Hindu  Law— Adoption. 
9. 

35. Act  X.  of  1877,  §  13.]      The  first 

defendant   mortgaged   certain  immovable    pro- 
perty to  the  plaintiff,   and  then  sold  it  to  the 
second  defendant,  at  a  sale  in  execution  of    a 
decree  against  whom  it  was  purchased  by  the 
third  defendant,  the  second  defendant  receiving 
the  balance   of  the   purchase-money.     By   the 
terms  of  the  mortgage  the  interest  was  payable 
yearly,  and  was  charged  on  the  property.     The 
mortgagor  having  failed  to  pay  the  interest,  the 
plaintiff  sued  all  the  defendants  to  recover   it. 
It   was  decided  in  that  suit  that  the  second  de- 
fendant was  primarily  and  personally  liable  for 
the  interest  then  due,  as  he  had  received  the  sur- 
plus sale- proceeds,  and  that  the  mortgaged  pro- 
perty was  only  liable  in  case  he  failed  to  satisfy 
the  claim.    The  second  defendant  subsequently 
paid  the  sale-proceeds  into  Court,  and  they  were 
taken  out  by  the  plaintiff.     The  plaintiff  then 
again  sued  the  same  defendants  for  interest,  and 
the  second  defendant  was  again  made  primarily 
and  personally  liable,  because  he  had  not  at  once 
made    over  the   sale-proceeds    to  the   plaintiff. 
The  plaintiff  now  sued  the  same  defendants  to 
enforce  his  mortgage  : — 

Held,  that  whatever  might  have  been  the  rights 
and  relations  of  the  parties  so  long  as  the  sur- 
plus sale-proceeds  or  any  portion  of  it  remained 
with  the  second  defendant,  their  position  towards 
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him  assumed  an  entirely  different  character 
when  once  he  had  discharged  himself  of  those 
moneys,  and  with  this  change  in  the  situation, 
the  ratio  decidendi  of  the  former  suits  no  longer 
existed;  the  plaintiff,  therefore,  wasnot preclud- 
ed by  the  decisions  in  those  suits,  from  recover- 
ing the  balance  of  principal  and  interest  due 
from  .the  mortgaged  property.  Ratan  Rai  v, 
Hanuman  Das... I.  L.Rep.  5  AIL  118, 1882. 
Stuart,  C.J.,  and  Straight,  J. 

36. Karnavan     of  Malabar    Tarwad, 

Decree  against  not  Binding  on  Member  not  a 
Party  to  Suit — Nambudri  Family,  Status  of — Act 
Xof  1877,  h  13.  ^xpL  5,  5  30  —  Parties  to  Suit 
against  Tarwad.']  The  plaintiff,. a  member  of  a 
Malabar  Nambudri  family,  sued  for  certain 
land  claiming  it  as  the  property  of  his  family, 
the  Vadasheri  illam.  He  had  been  dispossessed 
by  the  defendants  under  a  decree  declaring 
their  title  to  the  land  against  the  plaintiff's  elder 
brother,  who  claimed  it  on  behalf  of  the  Vada- 
sheri illam  : — 

Held,  that  the  plaintiff  was  not  estopped  by 
the  former  decree  from  recovering  the  land. 

Per  Innes,  J. — The  question  whether  a  decree 
obtained  against  the  Karnavan  of  a  Nayar 
tarwad,  or  of  a  Nambudri  illam  in  Malabar,  is 
binding  on  the  family,  is  purely  one  of  proce- 
dure. 

The  dictum  in  Varanakot  Narayanan  Nam- 
buriv.  Varanakot  Narayanan  Namburi  (I.  L.  R. 
2  Mad.  328),  that,  in  the  absence  of  fraud  or 
collusion,  a  decree  against  the  Karnavan,  as  such 
is  binding  on  the  Anandravans  of  the  family, 
is  not  warranted  by  any  provision  of  the  Civil 
Procedure  Code. 

Every  member  of  the  tarwad  is  entitled  to  be 
made  a  party,  or  to  have  notice  under  $  30  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,10 
any  suit,  the  object  of  which  is  to  affect  the  tar- 
wad property. 

Explanation  5  of  f  1 3  of  that  Code  does  not 
refer  to  bond  fide  defences,  but  to  bo n&  fide 
claims,  and  does  not  make  a  decree  binding  on  a 
person  not  a  party  to  the  suit  where  the  actual 
defendant  was  jointly  interested  with  such  per- 
son in  the  subject-matter  of  the  suit  and  de- 
fended the  suit  bon6.  fide.  Hazir  Ghati  v.  Sonanw 
nee  Dassee  (I.  L.  R.  6  Cal.  31  ;  6  Cal.  Rep  516) 
approved.       Kunnathurillath      Vasudevan 

Nambudri  v,  Narayanan  Nambudri I.  L. 

Re   .  6  Mad.  121,  1882.     Innes  and  Kernan, 

JJ. 
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87. Dismissal  of  Suit  for  Rent  for  De- 
fault—Subsequent  Suit  for  Possession — Act  VIII. 
of  1859.  §  114-^c/  X.  of  1877,  §§  13,  43,  103.] 
Two  plots  of  land  belonging  to  the  same  owner, 
were  sold  in  execution  of  a  decree  to  separate 
purchasers,  A.  and  B,  A,  sold  his  plot  to  C,  who 
sued  a  tenant  of  part  of  the  land  for  rent  and 
for  a  declaration  of  his  title  to  the  land,  inas- 
much as  the  tenant  refused  to  admit  it.  B.  was 
subsequently  made  a  party  to  this  suit,  which 
was,  however,  dismissed  for  default  under  §  1 14, 
Act  VIII.  of  1859,  because  C.  did  not  appear. 
C  subsequently  sold  the  plot  to  the  plaintiff,  who 
now  sued  the  same  defendants  for  possession, 
praying  for  possession  and  mesne  profits  as 
against  B.,  and  for  a  decree  directing  the  tenant 
to  pay  rent  to  him  : — 

Held,  that  the  suit  was  not  barred  as  being 
res  judicata. 

Per  Garth,  C.J.— The  operation  of  §  103  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  is  confined 
to  those  cases  only,  where  a  second  suit  is 
brought  for  the  same  object  and  cause  of  action 
as  the  suit  which  is  dismissed.  Gobind  Chun- 
derAddvav.  Afzul  Rabbani...!,  L,  Rep.  9 
CaL  42e;12CaL  Rep.  20,  1882.  Garth, 
C.J.,  and  Field ,  J. 

88. Competent   Court  —  Ejectment  — 

Subsequent  Suit  by  Tenant  for  Declaration  of 
Rights-- Act  XVIII,  of  1873,  $  S  34,  93-]  Where 
an  occupancy  tenant  had  been  ejected  under 
H  34  and  93b  of  Act  XVIII.  of  1873,  for  having 
committed  an  act  mentioned  in  those  sections, 
which  rendered  him  liable  to  ejectment,  and 
sued  in  a  Civil  Court  for  a  declaration  of  his 
right  of  occupancy  and  to  have  the  decree  of  the 
Revenue  Court  directing  his  ejectment  declared 
of  no  effect,  on  the  ground  that  his  act  was  not 
one  rendering  him  liable  to  ejectment,  being 
authorized  by  local  custom : — 

Held,  that  the  question  of  the  tenant's  liability 
to  ejectment  on  account  of  the  act  in  question 
being  a  matter  the  cognizance  of  which  was 
limited  to  'the  Revenue  Court,  the  decision  of 
that  Court  against  him  was  final,  and  the  suit 
was  barred  by  S  13  of  Act  X.  of  1877.  Raj 
Bahadur  v.  Birmha  Singh  (I.  L.  R.  3  All. 
85)  distinguished.  Radha  Prasad  Singh  v, 
Salik  Rai  .  I.  L.  Rep.  5  All.  245,  1888. 
Oldjield  and  TyrreU,  JJ. 

89. Court  of  Competent  Jurisdiction — 

Partition — Determination  of  Question  of  Title  by 
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Revenue  Court — Act  XIX.  of  1873,  SS  Ii3i  1 14] 
Where  in  proceedings  for  partition  under  Act 
XIX.  of  1873,  a  question  of  title  to  land  is  raised 
between  the  parties  to  the  partition,  and  adju- 
dicated on.  such  adjudication  will  operate  as  a 
bar  to  a  suit  between  the  same  parties  in  the 
Civil  Courts  to  contest  the  title  to  the  same  lands, 
though  in  some  respects  the  proceedings  of  the 
Assistant  Collector  making  the  partition  may 
have  been  irregular  or  defective.  Har  Sahai 
Maly.Maharaj  Singh  (1.  L.  R.  2  All.  294) 
followed.  Bateshar  Nath  v.  Faiz  ul-Hasan. 
I.  L.  Rep.  5  All.  230,  1888.     Tyrrell  and 

Brodhurst,  JJ. 

40. Estoppel—Act  X.  of    1S77,    f    13, 

ExpL  2 — Objection  not  Raised  in  Court  Below — 
Issue  not  Decided."]  The  plaintiff  sued  for 
damages  fpr  the  removal  by  the  defendant  of  cer- 
tain crops,  alleging  that  he  was  the  transferee  of 
thejote  on  which  they  were,  and  that  he  had  pur- 
chased the  crops.  The  defendant  objected  that 
the  jote  was  not  transferable,  but  the  plaintiff 
having  proved  his  purchase  of  the  crops,  this 
question  was  not  decided.  The  plaintiff  now 
sued,  as  transferee  of  the  jote,  to  obtain  posses- 
sion of  it  from  the  defendant,  who  again  pleaded 
that  the  jote  was  not  transferable  : — 

Held,  that  the  defendant  was  not  estopped 
from  setting  up  that  defence  by  Expl.  2  of  S  '3 
of  Act  X.  of  1877,  inasmuch  as  the  defence  was, 
as  a  matter  of  fact,  set  up  in  the  former  suit 
which  was  decided  on  a  ground  totally  foreign 
to  the  present  claim  and  defence,  the  transfera- 
bility of  the  tenure  being  immaterial  for  the 
purposes  of  the  former  suit  and  not  having  been 
adjudicated  on. 

The  suit  having  been  decided  by  the  Judge  in 
second  appeal  on  the  ground  of  res  judicata,  the 
parties  not  having  raised  the  point,  Garth,  C.J., 
said  that  *'  the  point  on  which  this  case  has  been 
decided  ought  not  to  have  been  taken  by  the 
learned  Judge  in  second  appeal,  when  neither  of 
the  parties  had  taken  or  suggested  it  in  the  Court 
below.  It  may  be  that  this  is  a  matter  of  discre- 
tion rather  than  of  law,  but  so  far  as  it  may  be  a 
question  of  law,  I  think  it  right  to  state  my 
views.  The  plea  of  res  judicata  is  of  a  technical 
nature.  The  rule  is  founded  on  convenience  to 
prevent  the  same  question  being  tried  over  and 
over  again  between  the  same  parties.  But  the 
effect  of  the  rule  is  frequently  to  defeat  justice, 
and  shut  out  the  truth,  and  to  exclude  from 
consideration  matters  which,  if  disclosed,  would 
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form  a  just  ground  of  claim  or  defence.  The 
plaintiff  has  no  right  to  the  jote  unless  the 
tenure  is  transferable  by  law.  The  question  of 
transferability  has  been  duly  tried  between  the 
parties,  and  neither  thought  of  setting  up  the 
plea  of  estoppel.  Under  these  circumstances,  it 
is  not  the  province  of  a  Judge,  if  the  parties 
choose  to  try  the  question  on  the  merits,  to  raise 
any  technical  point  to  defeat  the  trial."   Churn 

Manjee  9.  IsHAN  Chunder 9  CaL  Rep. 

474. 

41, Defendant    must   Defend    on    ail 

Grounds  open  to  Him  —  Partition  Suit — Omis- 
sion to  insist  on  Property  being  Brought  into 
Hotchpot — Subsequent  Suit  for  Partition — Act  X. 
of  1877,  $  13,  Expl.  I  and  2.]  In  a  suit  by  the 
plaintiff  for  partition  of  the  village  of  Saspade 
in  the  Sattara  District,  alleging  it  to  be  un- 
divided ancestral  property,  it  appeared  that  in 
1866,  the  defendants  had  sued  the  plaintiff's 
grandfather  in  the  Poona  Court  for  partition  of 
certain  villages  in  the  Poona  District, alleging  in 
their  plaints  that  the  village  of  Saspade  was 
their  own,  and  not  subject  to  partition,  and  that 
the  plaintiffs  grandfather  had  not  denied  that 
allegation,  but  had  merely  denied  the  present 
defendant's  right  to  the  partition  claimed  by 
them,  and  that  the  defendants  had  obtained 
decrees  in  their  favour  : — 

Held  J  that  the  plaintiff's  claim  was  res  judicata 
and  barred  by  §  13,  Expl.  I.  and  II.  of  Act  X.  of 
1877. 

As  a  general  rule,  a  member  of  an  undivided 
Hindu  family  cannot  sue  his  cq-sharers  for  his 
share  of  a  portion  only  of  the  family  property, 
but  must  bring  into  hotchpot  any  undivided 
property  in  his  own  possession,  in  order  that 
there  may  be  a  complete  and  final  partition,  and 
cannot  refuse  to  do  so  on  the  ground  that  it  is 
situated  in  another  jurisdiction.  The  plaintiffs 
grandfather  was  bound  to  resist  the  claim  of  the 
defendants  on  all  the  grounds  possible  to  him, 
one  of  which  was  that  the  then  plaintiffs  were 
in  possession  of  undivided  property  which  they 
were  withholding  from  the  general  partition,  and 
having  neglected  to  make  the  omission  of  the 
village  of  Saspade  a  ground  of  defence,  the 
judgment  which  followed  involved  the  decision 
of  every  claim  of  title  on  the  cause  of  action,  and 
must  be  taken  between  the  parties  to  it  as 
amountingtoapositiveadjudication  of  such  claim. 

The  rule  that  every  partition  suit  shall  include 
all  the  joint  family  property  is  subject  to  certain 
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qualifications,  e,g.^  where  different  portions  of  it 
lie  in  different  jurisdictions,  or  where  a  portion  of 
it  is  not  available  for  actual  partition  as  being  in 
the  possession  of  a  mortgagee  ;  but  there  is  no 
authority  for  the  proposition  that  a  member 
suing  for  partition,  can  refuse  to  bring  into 
hotchpot  any  undivided  property  held  by  him- 
self, on  the  ground  that  it  is  situated  within  an- 
other jurisdiction.  Subba  Rau  v.  Rama  Rau  (3 
Mad.     H.   C.    Rep.  376)  distinguished.     Hari 

NaRAVAN  BrAHMES  V,   GaNPATRAV  DAJI...I.  I#. 

Bep.    7    Bom.     272,    1888.    Kemhall    and 

Pinhey,  J  J, 

42. Maintenance,  Suit  for."]     An  order 

dismissing  a  claim  by  the  plaintiff  against  his 
father  for  maintenance,  based  on  an  ikramama 
executed  by  the  person  managing  the  father's 
estate  in  consequence  of  his  being  incapable  to 
manage  his  own  affairs,  is  no  bar  to  a  subse- 
quent suit  after  the  father's  death,  against  the 
plaintiff's  elder  brother  to  recover  maintenance 
as  being  a  charge  on  the  paternal  estate. 
Ahmud  HossEiN  Khan  v,  Nihaluddin  Khan. 
L.  B.  10  I.  A.  15  ;  I.  L.  Bep.  9  Cal.  945, 

1883. 

S.  C.  under  Limitation.  128. 

43. Act  XIV.  of  1882,  H  1 3.  AZ-Act 

XVIIL  of  1879,  S  16— Agriculturist  Mortgagor, 
Suit  by,  for  Account  merely — Subsequent  Suit  for 
Posssession.']  Where  there  has  been  a  suit  by 
an  agriculturist  mortgagor  against  his  mort- 
gagee for  an  account  merely,  a  subseqaent  suit 
for  possession  on  payment  of  the  money  declared 
to  be  due  is  barred  either  under  $  13  or  ^  43  of 
the  Civil  Procedure  Code.  Hari  v.  Lakshman 
(I.  L.  R.  5  Bom.  614)  followed.  Bhau  Balaji 
V.  Hari  Nilkanthrav...L  L.  Bep.  7  Bom. 
377,  1883.     Kemball  and  Pinhey,  JJ. 

44. Application     to   Remove    Attach' 

ment  Already  Removed  Unknown  to  Applicant 
— Failure  of  Application^ Second  Attachment 
and  Application  to  Remove^  Decision  on  Cause 
of  Action  not  Existing.']  An  application  by  the 
plaintiff,  a  mortgagee  in  possession  of  certain 
property,. to  raise  an  attachment  placed  thereon 
by  the  defendant  in  execution  of  a  decree  ob- 
tained by  him  against  a  third  party,  was 
proceeded  with  and  decided  against  the  plain- 
tiff in  ignorance  of  the  fact  that  the  attachment 
had  been  raised  in  consequence  of  the  defen- 
dant's default  in  paying  certain  Court  fees. 
The  plaintiff  then  sued   for  a   declaration  of  his 
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right  to  possession,  but  his  suit  was  dismissed 
on  the  ground,  subsequently  discovered,  that 
the  attachment  had  been  raised.  The  defend- 
ant afterwards  again  attached  the  property, 
and  the  plaintiff  applied  to  have  the  attach- 
ment removed: — 

Heldj  that  the  decision  on  the  plaintiffs 
former  application,  there  being  no  object  existing 
on  which  it  could  operate,  could  not  properly 
be  regarded  as  res  judicata  at  all.  For  res  judi- 
cata to  operate  there  must  be  an  identity  of  the 
cause  of  action  proposed  for  adjudication  in 
a  later  suit  with  the  cause  disposed  of  in  an 
earlier  one ;  and  this  is  impossible  when  in  the 
earlier  one  there  was  really  no  existing  cause 
at  all.  And  even  assuming  that  submission 
by  the  plaintiff  in  the  former  decision  for  a 
certain  time  could  have  operated  so  as  to  make 
it  final,  there  had,  as  a  matter  of  fact,  been  no 
such  submission  by  him,  he  having  done  all  in 
his  power  to  get  the  provisional  order  displaced 
by  a  formal  suit  and  decree. 

The  second  attachment  by  the  defendant  was 
a  new  and  distinct  act,  giving  rise  to  a  new 
cause  of  action  to  the  plaintiff,  on  which  he 
was  entitled  to  a  fresh  inquiry  and  decision. 
Kashinath    Morsheth  v-  Ramchandra  Go- 

piNATH L  L.  ^p.  7  Bom.  408, 1888. 

West  and  N.  Haridas,  JJ. 

45. Landhrd  and  Tenant — Ejectment 

Suit  by  Tenant  —  Subsequent  Suit  by  Land- 
lord,'] Inasmuch  as  a  lessor  cannot,  within 
the  meaning  of  $  13  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  be  considered  a  party 
claiming  under  his  own  lessee,  an  ejectment 
suit  by  the  lessor  will  not  be  barred  as  being 
res  jtidicata  by  reason  of  the  dismissal  of  a 
former  suit  brought  by  his  lessee  against  the 
same  defendant  in  respect  of  the  same  property. 
Rambrohmo  Chuckerbutti  v.  Bunsi  Kurmo- 
KAR...11   Cal.  Rep.    122,  1882.       McDonnell 

and  Field y  J  J. 

46. Rent,  Suit  for  —  Failure  to  Prove 

Rate  Claimed  —  Decree  on  Admission  of  Defen- 
dant.'] In  a  previous  suit  for  rent  the  plaintiff 
failed  to  prove  the  rate  claimed  by  him,  and  the 
Court  in  deciding  the  issue  "  what  is  the  proper 
amount  of  rent  payable  to  the  plaintiff,"  gave 
him  a  decree  for  the  amount  admitted  by  the 
defendant,  which  was  less  than  that  claimed  by 
the  plaintiff. 
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In  a  subsequent  suit  for  rent  at  the  same  rate 
as  that  claimed  in  the  first  suit : — 

Held  (Mitter,  J.,  dissenting),  that  in  the  ab- 
sence of  proof  by  the  plaintiff  that  some  thing 
had  happened  since  the  former  decision  to  alter 
the  rate  of  rent,  he  was  bound  by  the  decree  in 
the  former  suit  as  to  the  rate  of  rent.  Punnu 
Singh  v.  Nirghun  Singh  (8  Cal.  Rep.  310) 
distinguished.  Jeo  Lal  Singh  v.  Surfun.,. 
11  Cal.  Rep.  488,  1882.     Garth,  C.J.,  Mitter 

and  Maclean,  J  J, 

47. Act  X.  of  1S77,  ^  13.]    A,  claim- 

ing  as  heir  to  C,  sued  B.  for  a  moiety  of  a 
brick-kiln,  alleging  that  the  other  moiety  was 
his  own  property.  B,  alleged  that  A.  had 
surrendered  •  to  her  his  right  of  inheritance 
in  C.'s  estate,  and  denied  that  A,  was  en- 
titled in  his  own  right  to  a  moiety  of  the  kiln, 
which,  she  alleged,  was  the  sole  property  of  C. 
An  issue  whether  the  kiln  was  the  sole  property 
of  C,  or  whether  A.  was  entitled  to  a  moiety 
thereof,  was  found  in  favour  of  B.,  and  a  decree 
made  in  his  favour  for  a  moiety  of  the  share 
claimed  by  him  by  inheritance.  B.  appealed  on 
the  ground,  among  others,  that  i4.'s  claim  to  a 
share  in  the  kiln  was  not  supported  by  suffi- 
cient evidence,  and  the  High  Court,  holding  that 
A.  had  surrendered  his  share  in  C.*s  property,  to 
which  he  was  entitled  by  inheritance,  and  that  his 
claim  had  therefore  failed,  reversed  the  decree. 
In  a  subsequent  suit  by  B,  against  A.  for  the 
value  of  bricks  wrongfully  taken  from  the  kiln  :— 

Held,  that  the  question  whether  A.  was  enti- 
tled to  a  moiety  of  the  kiln  in  his  own  right,  was 
res  judicata.  Wilaiti  Begam  9.  Nur  Khan... 
I.  L.  Rep.  6  AIL  514,  1883.     Stuart,  C.J., 

and  Tyrrell t  J. 

48.  —  Dismissal  of  Suit  "  in  Form  in 
which  it  is  Brought''— Act  XJV.  of  1SS2,  ^^  13^ 
Expl.  III.,  373.]  The  dismissal  of  a  suit  for  pos- 
session by  a  purchaser  of  immovable  property  at 
an  execution  sale  "  in  the  form  in  which  it  is 
brought,"  because  the  plaintiff  has  not  filed  a  sale 
certificate  with  his  plaint,  which  dismissal  has 
become  final  by  not  having  been  challenged  by 
an  appeal,  operates  as  res  judicata  to  bar  a 
second  suit  for  possession  by  the  plaintiff  after 
obtaining  the  certificate,  the  dismissal  of  the 
former  suit "  in  the  form  in  which  it  was  brought " 
not  amounting  to  permission  to  sue  again 
as  contemplated  by  5  373  of  Act  XIV-  of  1882, 
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and  the  dismissal   being  a  ** decision"  in   the 

sense  of  5  13,  Explanation  III.     Gonesh  Rai  v. 

Kalka  Prasad...!. L.  Bep.  6  AIL  595. 1883. 

Brodhurst  and  Tyrrell^  J  J. 

40. Rent  Suit,  Question  of  Title  Deter- 

mined  in — Suit  for  Possession — Additional  Par- 
ties.'] If  in  a  rent  suit  the  question  of  title  is 
decided,  that  decision  constitutes  res  judicata 
in  any  subsequent  suit  relating  to  the  title 
between  the  same  parties. 

Res  judicata  is  a  personal  matter  between  the 
parties  to  a  suit,  and  so  far  as  those  parties  are 
concerned,  the  question  is  concluded  for  ever. 
The  fact  that  there  are  other  parties  in  the 
second  suit  (in  which  the  question  decided  in 
the  first  suit  again  arises),  upon  whom  the  former 
decision  is  not  binding,  cannot  be  a  ground  for 
holding  otherwise. 

Where,  therefore,  the  plaintiff  sued  A.  for 
rent  of  certain  lands,  and  A,  denied  the  plain- 
tiff's title,  and  alleged  that  B.  and  C,  were  his 
landlords,  and  A.'s  suit  was  dismissed  because 
he  failed  to  make  out  his  title : — 

Held,  that  a  subsequent  suit  by  the  plaintiff 
against  A.,  B.  and  C.  was  barred  under  ^3  ^^ 

Act  X.    of     1877.      GOPAL     DaSS     v.    GOPINATH 

S1RKAR...I2  Cal.  Bep.  88,  1882.    Wilson  and 

aKinealy,  ]]. 

BESPONDENT,  ADDITION  OTt. 

—  Limitation  for. 

See  Limitation.  98. 

MaNICKYA    V,    BORODA I.   li. 

Bep.  9  CaL  855. 

BESFONDENT'S  OBJECTIONS. 

—  Time  for  Filing  Expiring  on  Close  Holiday. 

See  Limitation.  38.  89.  89a. 

Bagheun  o.  Mathura I.  L. 

Bep.  4  AU.  480. 

Ram  Gobind  v.  Denobundo...9 

CaL  Bep.  281. 

Kally  Prosunno  -p.  Mungola... 

I.  L.  Bep.  9  CaL  631. 

BESFONDENT'S  OBJECTIONS,  TIME 
FOB  FILINO. 

See  Procedure — CiviL  12. 

Deo  KisHENv.  Maheshar...I.  L. 
Bep.  4  All.  284. 


BESTITUTION 
BI6HT& 


OP 


CONJUGAL 


Wife's  Right  to  Resist— till  Dower  paid. 

See  Mahomedan  Law— Dower.  1. 
Nasratv.  HAMIDAN...L  L.  Bep. 
4  Aa  205. 

BESTITUIION  OF  PBOPEBTYTAKEN 
IN  EXEGX7TI0N,  8ECTJBITY  FOB. 

—  Appeal  from  Order  for. 

See  Appeal— CiviL  22. 

LUCHMEEPUTV.  SiTA  NaTH...L  L. 

Bep.  8  CaL  477. 

BESTBAINT  OF  ALIENATION,  CON- 
DITION IN. 

See  the  Cases  under  Condition  in  Be- 
straint  of  Alienation. 

BESTBAINT    ON    ALIENATION    OB 
PABTITION,  CONDITION  IN. 

See  Hindu  Law— Will.  5. 

Cally  Nath  v.  Chunder  Nath. 
L  L.  Bep.  8  CaL  878  ;   10 
CaL  Bep.  207. 
See  Landlord  and  Tenant.  86. 

Subbaraya  v.  Krishna L  L. 

Bep.  6  Mad.  159. 

BESTBAINT    ON    ALIENATION    OB 
PABTITION. 

See  Limitation.  24b. 

Hemangini   v.    Nobin  Chand... 
I.  L.  Bep.  8  CaL  783. 

See  Mahomedan  Law— Gift.  4.  5. 

Kasim    v.     Sharif-un-Nissa...L 

L.  Bep.  5  All.  285. 

NaSIR  V,  SUGHRA...I.  L.  BeT>.  5 

AIL  505. 

BESTBAINT  OF  TBADE,   CONTBACT 
IN. 

See  Contract.  13. 

CaRUSLES  and  Co.  V.RlCKNAUTH, 

L  L.  Bep.  8  Cal.  809. 

BE8ULTING  TBITST. 

See  Creditors'  Trust  Deed.  L 

Manickavelu    v.   Arbuthnot  .. 
1.  L.  Bep.  4  Mad.  404. 

See  Trust.  1. 

Bax  Manekbai  v.    Bai  Merbai... 
I.  L.  Bep.  6  Bom.  363. 
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RESUMPTION. 

of  Charitable  I  nam  Lands,  Suit  to  Contest. 

See  Jurisdiction.  40. 

SUBBRAMANYA    V-   SECRETARY     OF 

State... I.  L.  Bep.  6  Mad. 
361. 

by  Ghatwal,  Limitation  to  Suit  for. 

See  Limitation.  101. 

Madho  v.  TEKA1T...I.  L.  Bep.  9 
CaL  411. 

of  Grant  by  Hindu  Sovereign    to   Hindu 

Temple. 
5e^  Limitation.  18. 

Collector  of  Thana  v.  Hari...L 
L.  Bep.  6  Bom.  546. 

— —  of  Grant  in  Lieu  of  Maintenance. 

See  Grant  in  Lieu  of  Maintenance. 

1.2. 

Zemindar  of  Salur  v.  Sri  Raja 

PEDDA...L  L.Bep.  4  Mad. 

371. 

BhAVANAMMA     v.      RAMASAMI...L 

L.  Bep.  4  Mad.  193. 

of  Lakhiraj  Lands — Oni*s  Probandiin  Suit 

for. 
See  Onus  Frobandi.  13. 

Bacharamv.  Peary  Mohun...L 
L.  Bep.  9  CaL  813. 

of  Lakhiraj  Lands  by  Purchaser  at  Revenue 

Sale — Limitation. 

See  Besumption.  3. 

•  of  Service  Tenure. 

See  Besumption.  1. 

of  Service  Tenure — Ghatwali. 

See  Ghatwali  Tenure.  1. 

Rajah  Nilmoni  v.  Bakranath... 

L.  B.  9  L  A.  104 ;  L  L. 

Bep.  9  CaL  187. 

1. Service  Tenure.']     The  plaintiff  sued 

to  recover  instalments  of  kist  due  on  the  ground 
that  the  defendant  held  a  village  on  service 
tenure,  gpranted  on  condition  of  paying  ^/s^and 
rendering  service,  and  that  he  was  entitled  to 
dispense  with  the  services,  when  they  were  no 
longer  required  and  enhance  the  kist^  and  that  as 
the  defendant's  services  were  no  longer  required 
the  kist  had  been  enhanced,  but  the  defendant 
had  declined  to  accept  a  lease  and  execute  a 
counterpart. 
71 


BE8T7MPTION— r^n/^e. 

The  defendant  denied  that  he  held  on  service 
tenure,  and  set  up  a  gift  from  one  of  the  ances- 
tors of  the  plaintiff : — 

Heldf  that  as  the  defendant  had  failed  to  prove 
the  alleged  gift,  and  had  not  traversed  the  plain- 
tiffs allegation  that  he  was  entitled  to  resume 
the  grant  when  the  services  were  no  longer  re- 
quired, and  as  it  was  proved  that  the  i^^^had  on 
one  occasion  been  enhanced  without  objection 
on  the  part  of  the  defendant,  there  was  evidence 
to  warrant  the  conclusion  that  the  village  was 
neither  inam,  nor  granted  in  perpetuity  burdened 
with  service,  and  that  the  plaintiff  was  entitled 
to    succeed.    Sitaramarazu  v.  Ramchendra- 

RAzu L  L.  Bep.  3  Mad.  367,  1881.    M. 

Ayyar  and  Tarrant^  J  J. 

2. LM^lr3.]  Lands  —  Purchaser  ai  Re- 
venue Sale,  Right  of—Limitation^Act  XV.  of 
1877,  Sched.  ILy  Arts.  121,  130,  149  —  Onus 
Probandi.]  A  person  seeking  to  take  the  bene- 
fit of  §  12  of  Bengal  Act  VIL  of  1868,  must  give 
some  primA  facie  evidence  to  show  that  the 
incumbrance  which  he  seeks  to  avoid  is  an  in- 
cumbrance falling  within  the  terms  of  the  section, 
that  is,  an  incumbrance  imposed  upon  the  tenure 
by  some  person  who  previously  held  it. 

If  a  person  holding  under  a  badshahi  lakhiraj 
grant  made  before  the  1 2th  August,  I765i  or 
subsequently  to  that  date,  but  before  the  ist 
December,  1790,  can  show  that  he  has  held  the 
land  as  lakhiraj  since  the  ist  December,  1 790, 
that  will  be  a  conclusive  bar  to  a  suit  to  resume 
whether  bought  by  the  Government,  or  by  a 
purchaser  at  a  revenue-sals,  or  by  any  other 
person.  In  order  to  prove  a  grant  anterior  to 
the  1st  December,  1790,  it  is  sufficient  to  give 
evidence  of  possession  as /aMtVo/ciar  dating  back 
to  1790.  As  to  grants  made  after  the  ist  De- 
cember, 1790,  apart  from  the  law  of  limitation, 
the  Government  or  an  auction-purchaser  or  a 
Zemindar  is  entitled  to  resume  such  a  grant ; 
but  the  Government  or  an  auction -purchaser 
claiming  under  Government  must  sue  within  60 
years  after  the  cause  of  action  accrued  to  resume 
lakhiraj  land,  even  though  held  on  a  grant  allege 
ed  to  have  been  made  after  1790.  In  the  case 
of  a  mere  auction -purchaser,  Arts.  121  and  130 
of  Sched.  11.  of  Act  XV.  of  1877  would  apply, 
and  a  purchaser  at  a  revenuc-s.ilc  would  have 
12  years  within  which  to  bring  his  suit ;  but  this 
period  would  be  subject  to  the  iimiUjiion  of  60 
years,  which  would  be  a  bar  to  Government.     In 
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BEST7MFTI0N— r<7»M. 

other  words,  if  the  period  of  60  years  expired  be- 
fore the  expiry  of  the  12  years'  period  in  any 
case  in  which  the  purchaser  would  be  subject  to 
the  60  years*  rule,  such  purchaser  would  only 
have  so  much  of  the  12  years'  period  as  was 
also  covered  by  the  60  years'  period. 

The  burden  of  proof  is  upon  the  Zemindar 
who  seeks  to  resume  lakhiraj  lands,  alleging 
that  such  lakhiraj  is  invalid  by  reason  of  its 
having   been    created    since   1790.     Kovlash- 

BASHINY     DOSSEE     V,     GOCOOLMONI     DoSSEE... 

I.  L.  Bep.  8  Cal.  230 ;  10  Cal.  Bep.  41, 
188 1.    Pnnsep  and  Field,  J  J . 

BE-TBIAL. 

See  Procedure— Criminal.  1. 

Impx.  V,    PANDHARINATH...I.  L. 
Bep.  6  Bom.  84. 

BETB08FECTIVE     OFEBATION     OF 
STATUTE. 

See  Excise.  1. 

Brito  V,  Secretary  of  State... 
I.  L.  Bep.  6  Bom.  25. 

BSTTTBN  OF  FLAINT. 

See  Fractice— CiviL  22. 

Jagjivan  v.  Magdum...!.  L.  Bep* 
7  Bom.  487. 
See  Frocedure— Civil.  17. 

Bhadeshwar  v.  Gaurikant...!, 
L.  Bep.  8  Cal.  884. 

—  in  Appeal  for  Amendment. 

See  Misjoinder  of  Causes  of 
Action.  8. 

LiNGAMMAL  V.  ChINNA  VeNKATAM- 

MAL...I.  L.  Bep.  6  Mad. 

289. 

—  Appeal  from  Order  for. 

5^p^  Fartition.  2. 

JOYNATH     V.   Lall"  BaHADOUR...!. 

L.  Bep.  8  CaL  126. 

-^  Second  Appeal   from  Order  for. 
See  Appeal— Civil.  16. 

KisHNA  o.  NARSINGH...I.  L.  Bep. 

8  All.  855. 
BE-TTNION. 

—  Presumption    of     Co-Parcenary   Between 

Re-united   Co-Parceners   and  Widow  of 
Deceased  Re-united  Co- Parcener. 
See  Hindu  Law— Fartition.  10. 
Krodesh  Sen  v.  E  am  in  i...  10  Cal. 
Bep.  161. 


BEVENUE  C0T7BT. 

—  Determination  of  Question  of  Title  by. 

See  Bes  Judicata.  17. 

Berbal  o.  Tika I.  L.  Bep.  4 

AIL  11. 

Escape  from  Arrest  under  Warrant  of. 

See  Escape  from  Custody.  1. 

Empress  V.  Harakh  Nath...I.  Tu 
Bep.  4  All.  27. 

BEVENXTE    COT7BT8,  JX7BISDICTIOH 
OF. 

of  Civil  and  Revenue  Courts. 

See  Declaratory  Decree.  7. 

JaGAT  ShOBUN  v.    B1NAUD...I.    II. 

Bep.  9  Cal.  925. 
See  Fartition.  1. 

Abhai  Pandey  v.    B  HAG  wan... I. 
L.  Bep.  3  Aa  818. 

—  of  Civil  and  Revenue  Courts — Arrears  of, 

Revenue  Paid  by  Lambardar. 
See  Jurisdiction.  15. 

—  of  Civil  and  Revenue  Courts — Co-Sharer 

of   Land   in   whose    Mehal    assigned  on 
Partition,  Sir  Land  of  Another  Included, 
Suit  by,  for  Use  and  Occupation. 
See  Jurisdiction.  88. 

of  Civil  and  Revenue  Courts — Damages 

for  Use  and  Occupation  against  Ex-Pro- 
prietary Tenant. 
S'^f  Jurisdiction.  88. 

—  of  Civil  and  Revenue  Courts^ — Declaration 

of  Title  to  Possession  of  Land  held  under 
Pottah  from  Government. 
See  Jurisdiction.  44. 

—  of  Civil  and  Revenue  Courts — InjanctioD 

to  Restrain  Ejectment. 
See  Jurisdiction.  46. 

— ^  of  Civil   and   Revenue  Courts  —  Suit  by 
Heirs    of    Deceased    Co-Sharer   against 
Heirs  of  Deceased  Lambardar  for  Share 
of  Profits. 
See  Jurisdiction.  47. 

BEVENtJE  COTJBTS  IN  THE  NOBTH- 
WEST  FB0VINCE8. 

1. Application  of  Civil  Procedure  Cod* 

to  —  Act  X.  of  1877,  §§  43,  373.]  Held  by  the 
Full  Bench  (Stuart,  C.J.,  dissenting),  that  the 
Revenue  Courts  in  the  N.-W.  Provinces,  in 
those  matters  of  procedure  on  which  the  Rent 
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BEVEKTTE  COTJBTS  IN  THE  NOBTH- 
WE8T  PROVINCES-ro«/rf. 

Act  of  those  Provinces  (Act  XII.  of  i88i)  is 
silent,  are  governed  by  the  provisions  of  the 
Civil  Procedure  Code,  and  therefore  that  the 
procedure  prescribed  by  §§43  and  373  of  the 
latter  Code  is  applicable  to  suits  tried  under 
Act  XII.  of  1881.  Madho  Prakash  Singh  v, 
MuRLi  MANOHAR...L   L.  Bop.  5  All.  406, 

1883. 

BE VEN  UE-PAYING  ESTATE. 

—  Partition  of. 

See  Hindu  Law— Partition.  7.  8. 

Damoodur  V,  Senabuttv...!,  L, 

Bep.  8  Oal.  537. 

Badri  v.  Bhagwat...!.  L.  Bep. 

8  Cal.  649. 

BEVENTTE  SALE. 

See  Sale  for  Arrears  of  Bevenae. 

BEVEBSIOI^B,  ADVEB3E  POSSES- 
SION WHEN  BINDS. 

See  Limitation.  100. 101. 

Krisna  9.  Hari I.  L.  Bep.  9 

CaL  367. 
MoDHO  V.  Tekait...!.  L.  Bep.  9 
Cal.  411. 
See  Bight  to  Sue.  36. 

Adi  Deo  v.  Dukharam I.  L. 

Bep.  6  All.  532. 

BEVEBSIONEB,  ALIENATION  BT 
HINDU. 

—  Ratification  by  Widow. 

See  Hindu  Law  —  Alienation  by 
Widow.  9. 
Ram  Chunder  t.  HaRi  Das...I.  L, 
Bep.  9  Oal.  463. 

&BVEBSIONEB,    APPLICATION    TO 
BEVOKE  PBOBATE  BY. 
See  Probate.  3. 

HuRRo  LALL...L  L.  Bep.  8  CaL 
570. 

BEVEBSIONEB,  CONSENT  OF,  TO 
ALIENATION  BY  HINDU 
WIDOW. 

See  Hindu  Law  —  Alienation   by 
Widow.  9. 
Ram  Chunder  V.  Hari  Das... I.  L. 
Bep.  9  Cal.  463. 


BEVEBSIONEB,  CONTBACT  WITH. 

For  Sale  of  Expectancy. 

See  Contract.*2. 

Mir  Azimudin  v,  Zia-ul-Nissa. 
I.  L.  Bep.  6  Bom.  309. 

BEVEBSIONEB,  LIMITATION 

AGAINST  WIDOW  WHEN  BIND- 
ING  ON. 

See  Hindu  Law— Will.  3. 

KOLLA  V.SHELLANAYAKULU...I.  L. 

Bep.  4  Mad.  124. 

BEVEBSIONEB,  PBOMISSOBY  NOTE 
BY  HINDU  WIDOW  NOT  BIND- 
ING  ON. 

See  Hindu;  Law  —  Alienation  by 
Widow.  1. 
Ramasami  v.  Sellattammal  ..I. 
L.  Bep.  4  Mad.  376. 

BEVEBSIONEB,  BEMOTE. 

— —  Right  of — to  Question  Alienation  by  Hindu 

Widow. 

See  Hindu   Law  —Alienation  by 

Widow.  3.  5. 

Karuppa  v.  Alagu...I.  L.  Bep, 

4  Mad.  152. 

Raghu  v.  Thakuri...!.  L.  Bep. 

4  All.  16. 

Right  of— to  Sue  to  Set  Aside  Adoption  by 

Widow. 

See  Bight  to  Sue.  34. 

GYANENDRO  V.    LOBONGOMUNJURI. 

11  Oal.  Bep.  198* 
BEVEBSIONEB,  SUIT  BY. 

See  Declaratory  Decree.  1.  2.  2a. 

Thakurain   Ramanund  v.  Tha- 

KURAIN   RAGHUNATH...L.    B. 

9  L  A.  41 ;  I.  L.  Bep.  8 

Oal.  769. 

Gruman  Singh  ?>.  Mahari  Lall. 

L  L.  Bep.  8  Cal.  12. 

UpENDRA    v.  GoPEE  NATH...I.   L. 

Bep.  9  Cal.  817. 
—  Limitation  to. 

See  Limitation.  86.  87. 

PURSUT  V.   PALUT...I.   L.  Bop.  8 

CaL  442. 

Gaya  Persad  v.  Heet  Narain... 

1.  L.  Bep.  9  Cal.  93* 
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BEVEBSIONER,  SUIT  BY- contd. 

Limitation. 

See  Limitation.  124. 

Sheo  Narain  v.    Khurgo   ...10 
Cal.  Bep.  837. 

—  Limitation  for — to  Declare   Adoption  and 

Alienation  by  Hindu  Widow,  Invalid. 
See  Limitation.  25. 

SrINIVASAV.    VEKATARAMANA...L 

L.  Bep.  5  Mad.  121. 

—  to  Set  Aside  Adoption— Valuation. 

See  Jurisdiction.  42. 

Keshava  v.  Lakshminarayana... 
I.  L.  Bep.  6  Mad.  192. 

BEVEBSIONEB,  ULTIMATE. 

Right  of  —  to  Enforce  Forfeiture  Waived 

by  Immediate  Reversioner. 
5^^  Declaratory  Decree.  6. 

Bhujendro    v.    Trigunanath... 
I.  L.  Bep.  8  Cal.  761. 

BBVEBSIONEB  WHEN  BOUND  BY 
ALIENATION  BY  HINDU 
WIDOW. 

See  the  Cases  under  Hindu  Law  — 
Alienation  by  Widow. 

BEVBBSIONEB  WHEN  BOUND  BY 
C0MFB0MI8E  BY  HINDU 
WIDOW. 

See  Limitation.  124. 

Sheo     Narain    «.  Khurgo  ..10 
Cal.  Bep.  887. 
BE  VIEW. 

Appeal  Filed  After  Rule  for. 

See  Beview.  4. 

Application  for — to  Whom  to  be  Made. 

See  Beview.  2. 

—  of  Award. 

See  Arbitration.  10. 

DuTTo  V.  D0SAD...I.  L.  Bep.  9 
Cal.  576. 

—  Court-fees   on    Application  for  —    After 

Ninetieth  Day. 
See  Court  Fees.  14. 

DooRGA   Prosunno 9  Cal. 

Bep.  479. 

Delay—  New  Case  in  Appeal. 

See  Beview.  1. 


REVIEW— conid. 

Granted  on  Particular  Grounds — Re-open- 
ing Whole  Case. 
See  Beview.  4. 

Grounds  for. 

See  Beview.  3. 

Grounds    for  —  Subsequent   Full    Bench 

Ruling. 

See  Beview.  5. 

of  Refusal  to  Transfer  Criminal  Case. 

See  Procedure— Criminal.  22. 

Abdool  Sobhan...!.  L.  Bep.  8 
Cal.  63. 

—  Withdrawal  of  Second  Appeal  to  Apply 
for. 

See  Practice— Civil.  17. 

Pandu  v.  Devji I.  L.  Bep.  7 

Bom.  287. 

1. Delay — New  Case  made  in  Appeal.'] 

An  application  for  review  was  presented  to  the 
High  Court  more  than  eighteen  months  after  time, 
based  on  the  grounds  that  the  applicant  was  a 
minor  during  the  pendency  of  the  suit  and  ap- 
peals, and  was  represented  by  his  adoptive  mo- 
ther as  his  guardian  ;  that  soon  after  the  deci- 
sion of  the  High  Court  in  special  appeal  he  was 
engaged  in  collecting  instances  of  tlie  special 
custom  set  up  by  him  in  support  of  his  claim. 
The  alleged  special  custom — authorizing  the 
adoption  of  a  daughter's  son  among  Brahmans 
in  the  Sattara  District  —  was  not  set  up  in  the 
Court  of  first  instance  or  in  the  lower  Appellate 
Court,  but  objections  were  made  for  the  first 
time  in  special  appeal  that  an  issue  to  try  the 
existence  of  the  special  custom  should  have 
been  raised,  but  it  was  admitted  that  no  instance 
of  such  an  adoption  had,  up  to  that  time,  been 
offered  or  given  in  evidence. 

The  applicatioji  was  refused,  there  not  ap- 
pearing any  sufficient  reason  for  excusing  the 
delay  in  presenting  the  application  ;  and  their 
Lordships  observed  that,  unless  upon  very 
strong  grounds,  and  under  very  special  circum- 
stances, a  party  would  not  be  permitted  at  such 
a  stage  of  the  suit,  to  set  up  a  case  which  was 
not  set  up  for  him  in  the  Court  of  first  instance  or 
of  primary  appeal  where  his  professional  repre- 
sentatives must  have  been  perfectly  well 
aware  whether  such  a  case  could  be  legitimately 
set  up>  and  abstained  from  any  attempt  to  do  so. 
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KEYlEW—contd. 

GopalNarhar  Safray«.  HanmanT  Ganesh 

SAFRAY...L    li.  Bep.  6    Bom.  107,  1881. 

Westropp,  C.J.,  and  Kemball,  J. 
S.  C.  under  Hindu  liEW— Adoption. 
3. 

3. Application  to  Whom  to  be  Made — 

Act  X,  0/1877,  $  f  623,  624-]  While  applications 
imr  review  of  judgment,  when  based  on  the 
ground  of  discovery  of  new  and  important  evi- 
(dence,  or  on  account  of  some  mistake  or  error 
apparent  on  the  face  of  the  record,  may  be 
made  to  any  Judge  of  the  Court  which  passed 
the  decree  or  order,  as  being  matters  not  im- 
peaching the  essence  of  the  original  judgment, 
or  the  correctness  of  the  decision,  either  in  law 
or  in  fact,  of  the  J  udge  that  passed  it  on  the  ma- 
terials before  him,  those  in  which  '*  other  suf- 
ficient reasons"  are  alleged,  attacking  the  accu 
racy  of  his  statements  of  the  facts,  or  otherwise 
assailing  the  judgment  itself  on  points  admis- 
sible in  review,  must  be  preferred  to,  and 
heard  by,  the  identical  Judge  who  delivered  the 
judgment,  and  the  mere  fact  that  such  an  applica- 
tion has  been  preferred  to  such  Judge,  will  not 
enable  his  successor  to  dispose  of  the  review, 
the  term  "  made"  in  624  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877,  not  meaning  "  pre- 
ferred" only,  but  including  a  hearing  and  determi- 
nation.   Pancham  v.  Jhinguri I.  L.  Bep. 

4  All.  278, 1882.     Straight  and  Brodhurst,  JJ. 
Dissented fiom  in  Karoo  Singh  «^.  Dev  Na- 

RAiN  Singh L  L.  Bep.  10 

Gal.  80. 


3. Grounds  for    —  Determination  by 

High  Court  on  Second  Appeal  of  Question  of 
Fact  not  Decided  by  Lower  Appellate  Courts  — 
Act.  X.  of  1877,  $  565.]  A  Division  Bench  of 
the  H  igh  Court,  on  second  appeal,  being  of  opi 
nion  that  the  lower  Appellate  Court  had  omitted 
to  determine  a  certain  issue  of  fact,  determined 
such  issue  itself,  and  decided  the  appeal  in 
accordance  with  such  determination. 

An  application  for  review  was  made  on  the 
grounds — (i),  that  the  Bench  was  wrong  in 
thinking  that  the  lower  Appellate  Court  had  not 
determined  the  issue  ;  and  (2),  that  the  High 
Court,  on  second  appeal,  was  not  empowered  to 
determine  an  issue  of  fact  left  undecided  by  the 
lower  Appellate  Court,  but  ought  to  have  re- 
ferred such  issue  for  determination  by  that  Court 
under  \  566  of  the  Civil  Procedure  Code,  Act 
X.  of  1877  :— 


BEVIEW— co«/«e. 

Held,  that  looking  to  the  provisions  of  the 
Code  relating  to  review  of  judgments,  the  ap- 
plication ought  not  to  be  allowed  on  the  grounds 
mentioned,  which  virtually  disclosed  reasons  fof 
appeal  from  the  judgment. 

Where  the  lower  Appellate  Court  omits  to 
determine  a  material  issue  of  fact,  the  High 
Court  on  second  appeal  cannot,  under  $  565  of 
the  Civil  Procedure  Code,  determine  such  issue 
itself,  but  should  refer  it  for  determination  by 
the   lower    Appellate  Court.     Sheo    Ratan   v, 

Lappu  KuAR I.  li.  Bep'.  5  AIL  14,  1882. 

Straight  and  Tyrrell^  J  J. 

4. Granted   on  Particular  Ground—' 

Discretion  to  Rehear  Whole  Case — Act  X,  of  1877, 
S  630. J  The  fact  that  an  appeal  has  been  filed 
subsequently  to  the  grant  of  a  rule  to  show 
cause  why  a  review  should  not  be  granted,  does 
not  preclude  the  Court  from  dealing  with  the 
review.  Where  a  review  of  judgment  has  been 
granted  on  a  particular  ground,  the  Court  is  not 
bound  to  rehear  the  whole  case  under  §  630  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  it  is 
in  the  discretion  of  the  Court  to  rehear  the 
whole  case  or  only  the  particular  point  on 
which  the  review  has  been  granted.  Hurbhans 
Sahye  v.  Thakoor  Purshad...!.  L.  Bep.  0 
Cal.  209  ;  12  Cal.  Bep.  64,  1882.    Mitter 

and  Maclean,  J  J. 

S.  C.  under  Estoppel.  4a. 

5. Grounds  for— Subsequent  Full  Bench 

Decision.'^  The  High  Court  has  power  to  grant 
a  review  of  judgment  in  a  particular  case  on  the 
ground  of  a  subsequent  Full  Bench  decision  in 
another  case  between  the  same  parties  in  which 
the  same  questions  were  involved,  deciding  that 
the  decision  in  the  first  case  was  erroneous.  Such 
a  case  does  not  fall  within  the  general  rule  laid 
down  as  to  reviews  in  Dwarka  Nath  Doss  Biswas 
V.  Manick  Chunder  Doss  (9  W.  R.  102),  Shama 
Chum  Chuckerbutty  v.  Brindabun  Chunder  Roy 
(Beng.  L.  R.  Sup.  Vol.  892  ;9  W.  R.  i8i),  and 
Madhub  Chunder  Ghose  v.  Radhika  Chowdhrain, 
(7  W.  R.  405),  inasmuch  as  granting  the  review 
does  not  interfere  with  previous  decisions  of  the 
Court  in  other  cases  between    other    parties. 

JONMENJOY    MULLICK  V.    DaSSMONEY   DaSSEE... 

I.  L.  Bep.  8  CaL  700,  1882.    Garth,  C.J., 

and  Morris,  J. 


6. Grounds  for,']    In  Parsidh  Narain 

Singh  v.  Hunoman  Sahai  (n  Cal.  Rep.  263), 
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REnEW—contd, 

Garth,  C.J.,  and  McDonndl,  J.,  granted  a  review 
on  the  ground  that  when  the  case  was  first 
argued  before  them,  they  were  unaware  of 
certain  decisions  of  the  Court,  deciding  similar 
questions  in  a  diflferent  way  from  that  in  which 
their  Lordships  decided  the  present  case,  and 
which  were  subsequently  brought  to  their  notice. 
Parsidh  Narain  Singh  v,  Hunoman  Sahai... 
11  Cal.  Bep.  268, 1881. 

S.  C.  under  Hindu  Law— Alienation 
of  Ancestral  Property.  11. 

BEVISION,  FOWEB  OF  HIGH  C0T7BT 
AS  OOUBT  OF. 

See  Appeal—Criminal.  4. 

Rangai  v.  Empress... I.  L.  Bep. 
9  CaL  513. 

See  the  Cases  under  Civil  Proce- 
dure Code,  Acts,  of  1877,  $ 
622,  and  Civil  Procedure 
Code,  Act  ZI V.  of  1882,$622. 

See  Arbitration.  18. 

PUGARDIN    V,    MOIDINSA I.    li. 

Bep.  6  Mad.  414. 
See  Bail.  1. 

Manikam  V,  The  Queen...I.  L. 
Bep.  6  Mad.  63. 

See  Escape  from  Custody.  8. 

Empress  v.  Amar  Nath...I.  L. 
Bep.  5  All.  318. 

—  Acquittal, 

See  AquittaL  1. 

Municipal     Commissioner     of 

Dacca  v,   Hingoo I.   I*. 

Bep.  8  CaL  895. 

—  Application  for  Leave  to  Appeal  as  a  Pau- 

per, Rejection  of. 
See  Civil  Procedure  Code,  Act  Z. 
of  1877,  §  622.  1. 
Harsaran  v.  Muhammad.,.I.  li. 
Bep.  4  All.  91. 

—  Delay  in  Applying. 

See  Civil  Procedure  Code,  Act  Z. 
of  1877,  §622.2. 

DuRGA  9.  Sheo  Charan I.  L. 

Bep.  4  AU.  154. 


BEVISION.  POWEB  OF  HIGH  OOITBT 
AS  C0T7BT  OF—conid. 

Discharge  of  Accused  by   Magistrate  in 

Sessions  Case 
5^«  Procedure— Criminal.  81. 

Lachman  v.  Juala...I.  L.  Rep. 
5  All.  161. 

—  Forest  Offence. 
See  Forest  Act  VII.  of  1878. 1. 

Empress  V.  Nathu...I.  L.  Bep. 
4  AIL  417. 

—  of  Order  under  Act  X.  of  1872,  ^  518. 
See  Procedure— CriminaL  17. 

Elasarisu  v.  Vanamalai  ..L  L. 
Bep.  8  Mad.  854. 

Order  under  §  518,  Act  X.  of  1872. 

See  Procedure— Criminal.  29. 

Bradley  v.  Jameson. ..I.  L.  Bep. 
8  Cal.  680. 

1, CoUector,  Order  by—Act  X.  of  1872, 

§§  296,  297.]  The  Collector  of  a  District  not 
being,  as  such,  subject  to  the  criminal  rcvi- 
sional  jurisdiction  of  the  High  Court,  that 
Court  cannot,  in  the  exercise  of  that  jurisdic- 
tion, deal  with  an  order  of  a  Collector  in  a 
butwara  proceeding,  fining  a  muktear  under 
§  182  of  the  Penal  Code  for  making  false  state- 
ments in  support  of  a  petition  presented  by 
his  client. 
In  the  Matter  of  Dianut  Hosen...10  Oal. 
Bep.  14, 1881.    Pontifex  and  Field,  JJ. 

BEVIVAL    OF     CONDOHED     ADXTL- 
TEBY. 
See  Divorce.  2. 

Pereira  «.  PEREIRA...I.  L.  Bep. 
5  Kad.  118. 

BEVIVAL  OP  PBOCEEDINaS  UNDER 
§  518,  ACT  Z.  OF  1872. 
See  Procedure-^CriminaL  29. 
Bradley     «.     Jameson. ..1.     L* 
Bep.  8  CaL  680;  11  CaL 
Bep.  414. 
BEVIVAL  OF  PBOSECDTION. 

1, Discharge  by  Subordinate  Magistrate 

-^Procedure  for  District  Magistrate  —  Act  X.  of 
1872,  \\  142,  215,  297.]  If  a  Magistrate,  having 
jurisdiction  to  try  the  case,  discharges  the  ac- 
cused under  §  215  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  it  is  not  competent  to  the 
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REVIVAL  OF  WBOBECVnOlSf'^contd. 

District  Magistrate  to  revise  the  prosecution  on 
the  same  evidence  and  to  place  the  accused  on 
his  trial  before  another  Magistrate.  The  proper 
course  is  to  apply  to  the  High  Court  under  $  297. 

Queen  v.  Venguvavyangar I.  L.  Bep.  6 

Mad.    26,  1882.    Innes,  C.J.  (Off g.),  and  i/. 

Ayyar,  J. 

BEVOCATION    OF    AGBSEMBKT    TO 
BE  BOUND  BY  OATH  OF  THIBD 
PABTY. 
See  Arbitration.  7. 

Lekhra]  v.  Dulhma...!.  L.  Bep. 
4  All.  802. 

REVOCATION  OF  PBOBATE. 

^-^  Attaching  Creditor's  Right  to  Apply  for. 
See  Probate.  6. 

Rajah    Nilmoni    v,  Umanath... 
L.  B.  10 1.  A.  80. 
■         Jurisdiction. 

See  Probate.  3. 

HuRRO  LALL...L  L.  Bep.  8  Cal. 
570. 

—  Onus  Probandi, 

See.  Onus  Probandi.  9. 

DiNTARiNi L  L.  Bep.  8  Cal. 

880  ;  11  CaL  Bep.  190. 

— ^  Reversioner  may  Apply  for. 
See  Probate.  8. 

HuRRo  .LALL...I.  li.Bep.  8  Cal. 
570  ;  10  Cal.  Bep.  409. 

BEVOCATION  OF  WAKF. 

See  Mahomedan  Law— Wakf.  1. 

Fatmabibi  v.  Advocate-General 

OF  Bombay I.  L.Bep.  6 

Bom.  42. 
RIGHT  TO  BEGIN. 

See  Onus  Probandi.  6. 

MilpuNDi  V.  Bahori...L  L.  Bep. 
8  AIL  824. 

RIGHT   OF  HINDU  WIDOW   TO  RE- 
SIDE IN  FAMILY  H0D8E. 
See  Hindu  Law— If  aintenance  of 
Widow.  6. 

DaLSUKHRAM      V,     LALLUBHA1...I. 

L.  Bep.  7  Bom.  282. 
BIGHT  TO  MANAGE  TEMPLE. 

Sale  of — in  Execution  of  Decree. 

See  Endowments.  1. 

Trimbak   v.    Narayan L   L« 

Bep.  7  Bom.  188. 


BIGHT  OF  OOOUFANCY. 

—  Abandonment  of  Holding  by  Tenant  with. 

See  Landlord  and  Tenant.  20. 
GoLAM  V.  GOLAP...L  L.  Bep.  8 
CaL  612. 

Acquisition  of— -by  Farmer  of  Revenue. 

See  Bight  of  Occupancy.  1. 

Acquisition  of—Holding  by  Predecessor  in 

Title— Merger  of  Occupancy  and  Proprie- 
tary Rights. 
See  Bight  of  Occupancy.  5. 

Acquisition   of— -by   Lessee  for  Term  of 

Years. 
See  Bight  of  Occupancy.  2. 

Acquisition  and  Maintenance   of — Requi- 
sites for. 
See  Bight  of  Occupancy.  8. 

—  Alluvial  Lands. 

See  Landlord  and  Tenant.  16. 
Lachman  tr.  Bal  Singh  .  I.    L. 
Bep.  4  All.  157. 
— •  in  Assam. 

5^^  Bight  of  Occupancy.  4. 

Buildings  Erected  on  Agricultural  Holding. 

See  Landlord  and   Tenant.   13a. 
18b. 

PrOSUNNO     v.     JaGUN    NATH...10 

Cal.  Bep.  25. 

Khoresh  v.  Mahomed. ..10  Cal. 

Bep.  106. 

in  Jalkar. 

See  EstoppeL  10. 

GOUR    HURI  V.   AMIRUNNISSA...II 

CaL  Bep.  9. 

—  Mortgage  of. 

See  Landlord  and  Tenant.  29. 

GOPAL  V.  PARSOTUBI...L  L.   Bop. 

5  All.  121. 

— —  Onus  Probandi 

See  Bight  of  Occupancy.  1. 

Sale  of — in  Execution  of  Decree. 

See  Landlord  and  Tenant.  19. 
Naik  Ram  v.  Muru...I.  L.  Bep. 
4  AIL  871. 
—  in  Tank. 

See  Landlord  and  Tenant.  42. 

GOPl    NaTH  V,  MODHU  SUDRI...II 

CaL  Bep.  51. 
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RIGHT  OP  OOCUVAVOY'—contd, 

1, Permanent    Cultivator— Parakudi — 

Farmer  of  Revenue.']  The  defendants'  ancestors 
were  the  only  cultivating  tenants  of  the  lands  of 
a  certain  temple  from  the  year  1829,  and  in  a 
suit  brought  by  one  of  the  temple  trustees 
against  one  of  the  defendants  in  1858,  it  was 
found  that  the  occupancy  of  the  defendants' 
ancestors  dated  back  at  least  to  1806. 

In  1833  the  defendants'  ancestor  was  recog- 
nized by  the  Collector,  who  then  managed  the 
temples  as  an  hereditary  ryot. 

In  the  paimash  accounts  of  1827  the  defen- 
dents'  ancestor  was  described  as  a  cultivating 
"  Parakudi  ulavadai"  a  term  which  does  not 
necessarily  imply  a  right  of  occupancy. 

In  a  suit  by  the  trustee  of  the  temple  to  eject 
the  defendants  on  notice  to  quit  :— 

Held,  that  the  burden  of  proving  that  a  right 
of  occupancy  was  not  an  incident  of  the  defen- 
dants' tenure  lay  on  the  plaintiff.  All  that  was 
held  in  Chockalinga  Pillai  v.  Vythealinga  Funda- 
rasannady  (6  Mad.  H.  C.  Rep.  164),  was  that 
where  a  tenancy  rests  on  contract  only,  the 
duration  of  the  tenancy  is  regulated  by  the 
terms  of  the  contract,  express  or  implied,  and 
that  neither  the  Rent  Act  nor  the  Regulations 
operate  to  extend  its  duration.  That  decision 
does  not  derogate  from  any  customary  right. 

A  mere  farmer  of  revenue  or  proprietary  right 
cann©t  acquire  a  permanent  right  of  occupancy. 
Krishnasami  Pillai  v.  Varudaraja  Ayyan- 
OAR  ..I.  L.  Rep.  6  Mad.  846,  1883.    P.B. 

2. Beng.  Act.  VIII.  0/1869,  §  6— Lease, 

Grant  of— Proviso  for  Entry."]  The  mere  fact  of 
a  lease  being  granted  for  a  particular  term  does 
not  preclude  the  accrual  of  the  occupancy  right 
given  by  §  6  of  Bengal  Act  VIII.  of  1869  to  the 
ryot  who  continuously  occupies  for  more  than 
12  years  ;  and  even  express  provision  that  at  the 
expiration  of  the  term  the  landlord  should  be 
entitled  to  re-enter,  would  not  have  the  effect  of 
preventing  the  accrual  of  occupancy  rights  in 
case  of  a  tenant  who  remained  in  occupation 
after  the  expiry  of  the  lease.  Mukhtar  Baha- 
dur V,  Bojraj  Singh  Chowdhry...9  CaL  Rep. 
148, 1881.     Cunningham  and  Prinsep,  JJ. 

8. Acquisition  of— Beng.  Act.  VIII.  of 

1859,  $i  6,  22,  $2 -- Landlord  and  Tenant.] 
Only  two  conditions  are  necessary  for  the  acquir- 
ing of  a  right  of  occupancy,  viz.  (i),  the  culti- 


RIGHT  OP  OCCTTPAirCY  ^contd. 

vation  or  holding  of  land  for  a  period  of  i2 
years;  and  (2j,  that  the  person  holding  or 
cultivating  the  land  should  be  a  ryot ;  but  the 
maintaining  of  the  right  of  occupancy  is  dep>en- 
dent  on  another  condition,  viz.^  payment  of  rent. 

Where,  notwithstanding  non-payment  of  rent, 
the  holding  or  cultivation  as  a  ryot  is  established 
for  12  years,  the  essential  conditions  of  §  6,  B«n* 
gal  Act  VIII.  of  1869,  are  fulfilled. 

Though  non-payment  of  rent  works  as  a  for- 
feiture of  the  right  of  occupancy,  and  renders  a 
ryot,  whether  he  has  a  right  of  occupancy  or 
not,  liable  to  be  evicted,  yet  a  ryot  having  a 
right  of  occupancy  cannot  be  evicted  otherwise 
than  in  execution  of  a  decree  or  order  under  the 
provisions  of  the  Rent  Act. 

In  a  suit  brought  after  notice  to  quit,  to  evict 
a  tenant  who  had  been  in  possession  uf  certain 
land  for  more  than  12  years,  but  had  paid  no 
rent : — 

Held,  that  a  right  of  occupancy  had  been 
acquired,  and  that  the  defendant  was  entitled 
to  prevent  forfeiture  under  the  provisions  of 
$  52  of  Bengal  Act  VIII.  of  1869.  Narain  Rov 
V.  Opnit  MISSER...L  L.  Rep.  0  Cal.  804  ;  11 
CaL  Rep.  417,   1882.     Mitter  and  Maclean, 

n- 

4. Assam,  Lands  in — Act  X.  of  1859.] 

Per  Mitter,  C.].i^nA  White,].  (Macpherson,  J., 
dissenting) — Act  X.  of  1859  does  not  apply  to 
lands  situated  in  the  Assam  Valley  District. 

In  a  suit  to  eject  a  tenant  from  certain  land 
in  Assam  on  the  ground  that  he  was  a  tres- 
passer, where  it  was  shown  that  he  had  held  the 
land  direct  from  the  Government  for  a  consider- 
able time,  and  that  the  land  had  been  made  over 
during  his  tenancy  to  the  plaintiff  in  exchange 
for  certain  other  lands  made  over  to  Government, 
and  where  the  tenant  claimed  to  have  acquired 
a  right  of  occupancy  under  Act  X.  of  1859,  and 
not  to  be  liable  to  ejectment  in  the  manner 
sought  for  : —     • 

Held  by  Mitter,  C.J.,  and  White,  ].,  that  as  the 
Act  did  not  apply  to  lands  in  Assam,  no  such 
right  could  be  claimed,  and  the  suit  being  pro- 
perly framed,  the  plaintiff  was  entitled  to  the 
relief  sought.  Prasidha  Narayan  Koer  v. 
Man  K0CH...I.  L.  Rep.  9  Cal.  880 ;  11  CaL 
Rep.  554,  1882. 

5. Beng.  Act  VIII.  of  1869,  i^  6,  37— 

Occupation  by  Predecessor  in   Title — Merger  of 
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BIGHT  OF  OCCTTPAi:C3r'-ronW. 

Occupancy  and  Proprietary  Rights-^GujashtaJ] 
Under  $  6  of  Bengal  Act  VIII.  of  1869,  the  only 
holding  other  than  that  of  the  ryot  claiming 
to  have  a  right  of  occupancy  that  can  be  taken 
into  consideration  in  determining  whether  he 
has  established  such  right,  is  a  holding  of  the 
father  or  other  person  from  whom  the  ryot 
inherits.  The  period  during  which  the  ryot 
may  have  held  the  land  in  the  double  capacity 
of  proprietor  or  malik  and  ryot  must  also  be 
excluded,  as  during  such  period  the  operation 
of  the  acquisition  of  a  right  of  occupancy 
remains  in  abeyance. 

In  a  suit  by  the  purchaser  at  a  revenue-sale 
in  1878  against  the  former  proprietor  to  re- 
cover possession  of  the  land  sold,  the  defendant 
alleged  that  his  predecessors  in  title  had  pur- 
chased the  land  from  Government  in  1861,  and 
that  he  and  his  predecessors  in  title  had  held 
possession  till  1878,  both  under  an  absolute 
gujashtadari  right  and  as  occupancy  ryots ; — 

Heldf  that  the  defendant  had  not  acquired  an 
occupancy  right  under  $  6  of  Bengal  Act  VIII. 
of  1869,  but  as  he  relied  on  his  gujashta  right, 
and  as  under  S  37  an  auction-purchaser  of 
a  revenue-paying  estate  cannot  eject  a  ryot 
having  a  right  of  occupancy  at  a  fixed  rent, 
or  at  a  rent  assessable  according  to  fixed  rates 
under  the  laws  in  force,  and  as  the  right  of 
occupancy  mentioned  in  this  section  is  not 
necessarily  the  right  of  occupancy  mentioned  in 
f  6,  and  the  defendant's  claim  as  gujashtadar 
rested  on  grounds  independent  of  such  a  right, 
the  case  was  remanded  for  the  determination 
of  the  gujashta  right.  Lal  Bahadur  Singh 
V.  Solano. ..13  Oal.  Rep.  599  ;  I.  L.  Bep. 
10  Cal.  45,  1882.     MiUer  and  Wilkinson,  JJ. 

BIGHT  TO  PROPERTY  ATTACHED. 

Suit  to   Establish  —  though  Attachment 

Removed. 

See  Right  to  Sue.  18. 

Sreeputtv  V,    Kartick I.  L. 

Rep.  9  Oal.  10;  11  Cal. 
Rep.  181. 

RIGHT  TO  RECOVER  PURCHASE- 
MONEY  ON  EZECUTION-SALE 
BEING  SET  ASIDE. 

See  Right  to^Sue.  88. 

MuNNA  V,  Gajadhar...!.  L.  Rep. 
5  All.  577. 
72 


RIGHT  TO  SITE. 

After  Withdrawal  Without  Leave  to  File 

Fresh  Suit. 
See  Right  to  Sue.  35. 

Assignment  of  — -  for  Compensation  for 

Wrongful  Attachment. 
See  Right  to  Sue.  26. 

Caste  Question. 

See  Right  to  Sue.  28. 

Cause  of  Action. 

See  Creditors'  Trust  Deed.  2 

AjUDHiA  V.   ANANT...I.  L.  Rep. 
8  All.  799. 

Cause  of  Action— Suit  to  Establish  Right 

to  Property    Attached  after  Removal  of 
Attachment. 
See  Right  to  Sue.  33. 

Certified   Purchaser    at   Execution-Sale— 

Benanrl  Purchase. 
See  Right  to  Sue.  35. 

for  Costs  of  Prosecution  for  Abduction  of 

Daughter. 

5^  Right  to  Sue.  15. 

for    Damages   Caused  by    Execution-Sale 

Brought  about    by    Fraud  of  Judgment- 
Creditor. 
See  Right  to  Sue.  ll. 

for   Declaration   of  Right   to   Officiate   as 

Patel. 
See  Right  to  Sue.  6.  7.  8. 

for  Declaration  of  Son's  Liability  on  Mort- 
gage Decree  against  Father. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property,  lie. 
SiTANATH     V.    Land    Mortgagk 
Bank. ..I.  L.   Rep.  9   CaL 
888. 

on   Decree  Execution  of  which  is  Barred 

by  Limitation. 
See  Right  to  Sue.  2. 

on  Decree  of  Small  Cause  Court. 

See  Right  to  Sue.  2. 

Dignity,  Vindication  of  Mere. 

See  Right  to  Sue.  4. 

Disturbance  of  Office. 

See  Right  to  Sue.  20. 
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— —  to  Enforce  Trusts  of  Religious  Endowment. 

See  Right  to  Sue.  1.  la. 

See  Civil  Procedure  Code,  Act  X. 

of  1877,  §  539. 

Thanga  Karupa  V,  Arumuga... 

I.  L.  Bep.  6  Mad.  383. 

to  Establish   Right  to  Property  Attached, 

though  Attachment  Removed  Before  Suit. 
See  Bight  to  Sue.  18.  33. 

of  Executor  of  Hindu  Will  in  Mofussil  with- 

out  Obtaining  Probate. 

See  Bight  to  Sue.  1. 
. Exclusion  from  Public  Worship. 

See  Right  to  Sue.  20a. 

—  Felony  or  Misdemeanour,  Damage  Caused 

by. 
See  Bight  to  Sue.  L3. 

—  on  Foreign  Judgment. 

See  Bight  to  Sue.  12. 12a. 

• Idol,  Omission  to  Offer  Food  to. 

See  Bight  to  Sue.  5. 

for  Injunction   to  Restrain   Use  for  Other 

Purposes  of  Property  Dedicated  to  Reli- 
gious  Purposes. 
See  Right  to  Sue.  19. 

for  Interest  on  Purchase-Money  Returned 

on  Execution-Sale  Set  Aside. 
See  Right  to  Sue.  29. 

• on  Judgment  of  Court  of  Native  State. 

See  Right  to  Sue.  12. 

of  Judgment-Creditor   Obtaining   Symbo- 
lical   Possession  in    Execution,     against 
Judgment-Debtor  Continuing  in  Posses- 
sion. 
See  Right  to  Sue.  17. 

—  Money  Paid  for  Defendant  —  Voluntary 

Payment. 
See  Right  to  Sue.  82. 

for  Money  Paid  out  of  Court  in  Satisfaction 

of  Decree — Execution  Notwithstanding. 
See  Right  to  Sue.  9.  23.  24. 

• for  Omission  to  Offer  Food  to  Idol, 

See  Right  to  Sue.  5. 

—  for  Possession  of   Property   Purchased  at 

Execution-Sale. 
See  Right  to  Sue.  He.  lid. 
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for  Purchase  Money  on  Sale  in  Execution 

being  Set  Aside  in  Proving  Infractious. 

See  Right  to  Sue.  38. 

for  Relief  Obtainable  in  Execution. 

See  Right  to  Sue.  9  to  llg. 

Religion,  Matters  of. 

See  Right  to  Sue.  14.  20.  20a. 

of  Remote  Reversioner  to  Set  Aside  Adop- 
tion by  Widow, 
See  Right  to  Sue.  34. 

for  Removal  of  Trees  Planted. 

See  Right  to  Sue.  81. 

Representative      of      Deceased,      Decree 

against,  Improper  Execution  of. 
See  Right  to  Sue.  lib. 

for  Re-sale  of  Property  Sold  in  Execution 

of  Decree. 
See  Right  to  Sue.  37. 

Reversioner's. 

See  Declaratory  Decree.  1. 2.  2a.  6. 
See  Hindu  Law -— Alienation   by 

Widow.  3.  5. 
See  Jtirisdiction.  42. 
See  Limitation.  25.  86.  87.  124. 

on  Security  Bond  taken  from  Grantee  of 

Certificate  of  Administration  of    Minor's 
Property. 
See  Right  to  Sue.  27. 

Seduction  of  Daughter. 

See  Right  to  Sue.  15. 

to  Set  aside  Sale  in  Execution  of  Decree. 

See  Right  to  Sue.  11. 

—  to  Set  Aside  Execution  of  Sale  in  Fraud  of 

Adjustment  out  of  Court. 
See  Right  to  Sue.  30. 

—  to  Vindicate  Mere  Dignity. 

See  Right  to  Sue.  4. 

Voluntary  Payment. 

See  Contribution.  3. 

FUTTEH    AlI       v.      GuNGANATH... 

L  L.  Rep.  8  Gal.  113. 
See  Right  to  Sue.  32. 

Worshipper  at  Mosque,  to  Enforce    Reli- 
gious Trust. 
See  Right  to  Sue.  1.  la. 
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■  for  Wrongful  Attachment,  Assignment  of. 

See  Bright  to  Sue.  26. 

Pragi   v.   Fateh   Chand...I.   L. 
Bep.  5  All.  207. 

1. To  Enforce  Trusts  of  Religious  En- 
dowment—  Worshipper  at  Mosque — Act  X.  of 
1877,  H  50»  539—-^^^  A'A'.  of  1863.]  In  a  suit 
by  two  of  the  worshippers  at  a  certain  mosque, 
instituted  after  having  obtained  the  sanction  of 
the  Advocate-General  under  §  539  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  against  the 
mutawalli  of  the  mosque  and  two  persons  to 
whom  the  mutawalli  had  mortgaged  part  of  the 
endowed  property  to  secure  the  repayment  of  a 
loan,  it  appeared  that  one  of  the  mortgagees  had 
sold  some  of  the  wa/J/ property  in  execution  of  a 
decree  which  he  had  obtained  on  his  mortgage, 
and  that  the  property  had  been  purchased  by 
the  other  mortgagee.  The  plaintiffs  prayed  that 
the  property  purchased  might  be  declared  to  be 
vakf\  that  the  sale  in  execution  might  be  de- 
clared to  be  invalid ;  that  a  mutawalli  might  be 
appointed  by  the  Court ;  and  that  the  costs  of 
doing  the  acts  of  the  wa^^might  be  defrayed  from 
the  profits  of  the  property  belonging  to  the 
endowment : — 

Heldj  1st,  that  so  far  as  regarded  that  portion 
of  the  prayer  of  the  plaint  which  fell  directly  with 
in  the  provisions  of  §  539,  the  plaintiffs  were  not 
entitled  to  sue,  they  not  being  **  persons  having 
a  direct  interest  in  the  trust"  within  the  mean 
ing  of  that  section. 

2ndly — That  the  mosque  in  question  was  one  to 
which  Act  XX.  of  1863  applied  ;  and,  therefore, 
that  as  regarded  so  much  of  the  prayer  of  the 
plaint  as  fell  within  the  provisions  of  S  '4  of 
that  Act,  viz. J  the  prayer  for  the  appointment 
of  a  mutawalli  by  the  Court,  and  the  prayer  re 
lating  to  the  expenses  of  the  acts  of  the  wakf — 
the  suit  could  not  be  instituted  without  obtaining 
the  sanction  required  by  S  18  of  the  Act. 

The  words  "  trustee,  manager,  or  superinten 
dent  of  a  mosque"  in  $  14  do  not  mean  the 
trustee,  &c.,  of  any  mosque,  but  only  of  a  mosque 
to  which  the  provisions  of  Act  XX.  of  1863  are 
applicable.  The  trustee,  &c.,  mentioned  in  that 
Act  is  the  trustee,  manager,  or  superintendent 
of  those  mosques  to  which  Regulation  XIX.  of 
1 8 10  were  applicable ;  and  it  is  clear  from  the 
preamble  of  that  Regulation  that  the  mosques 
to  which  its  provisions  were   applicable,  were 
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mosques  for  the  support  of  which  endowments 
had  been  granted  in  land  by  the  Government 
of  the  country  or  by  individuals ;  and  the  mosque, 
temple,  or  religious  establishment  to  which  Act 
XX.  of  1863  is  applicable  is  not  any  mosque, 
&c.,  but  any  mosque,  &c.,  for  the  support  of 
which  endowments  in  land  have  been  made  by 
the  Government  or  private  individuals. 

3rdly — That  though  the  plaintiffs  might  pos- 
sibly have  obtained  leave  to  sue  under  $  50  of 
the  Civil  Procedure  Code,  Act  X.  of  1877,  on 
behalf  of  themselves  and  the  other  persons 
attending  the  mosque,  they  not  having  ob- 
tained such  leave,  were  not  entitled  to  institute 
the  suit  for  the  purpose  of  obtaining  the  relief 
asked  for  in  the  other  prayers  of  the  plaint. 
Jan  Ali  v.  Ram  Nath  Mundul...!.  L.  Bep. 
8  Oal.  82 ;  9  Cal.  Bep.  488,  1881.    PHnsep 

and  Field,  J  J. 

la. Charity  J  Suit  Relating  to — Endow- 
ment—Wakf^Act  VI,  of  1S71,  §  24— Act  XIV.  of 
'882,  §  539  —  Mosque,  Worshipper  a/.]  Certain 
Mahomedans  sued  to  set  aside  a  mortgage  of 
endowed  property  belongingto  a  msoque,  the  de- 
cree enforcing  the  mortgage  and, the  sale  of  the 
mortgaged  property  in  execution  of  that  decree, 
and  for  the  demolition  of  a  building  erected  by, 
and  the  the  ejectment  of  the  purchaser  : — 

Heldy  that  the  plaintiffs  as  Mahomedans  en- 
titled to  frequent  the  mosque  and  to  use  the 
other  religious  buildings  connected  with  the 
endowment,  could  maintain  the  suit,  and  that 
§  539  of  the  Civil  Procedure  Code,  Act  XIV  of 
1882,  had  no  application  to  such  a  case,  the 
endowment  in  question  being  a  religious  institu- 
tion within  the  meaning  of  $  24  of  Act  VI.  of 
187I,  and  therefore  governed  by  Mahomedan 
law.  Zafaryab  Ali  v.  Bakhtawar  Singh..,!. 
L.  Bep.   5  All.  497, 1888.  5/«flr/,  C.J.,and 

Brodhursty  J. 

2. On  Decree — Execution  of  which    is 

Barred  by  Limitation — Decree  of  Small  Cause 
Court."]  A  suit  will  not  lie  on  a  decree  the  exe- 
cution of  which  is  barred  by  limitation. 

A  suit  may  be  brought  in  the  High  Court  of 
Bombay  on  a  judgment  obtained  in  the  Small 
Cause  Court  at  Bombay  ;  but  the  execution  of 
the  decree  in  such  suits  is  rigorously  confined  to 
immovable  property.  In  such  suits  the  plaint 
must  contain  an  averment,  and  the  plaintiff  must 
establish  to  the  satisfaction  of  the  High  Court 
that  there  is  not  any  sufficient  movable  property 
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of  the  defendant  againstwhich  the  decree  of  the 
Court  of  Small  Causes  can  be  fully  executed,  and 
that  he  has  immovable  property  situated  within 
the  jurisdiction  of  the  High  Court  against  which 
execution  can  be  had.  Moonshi  Golam  Arab 
V.  Curreem  Buw  Shaikji  (I.  L.  Rep.  7  Cal.  74) 
considered.  Fakirappa  v,  Pandurangapa...!. 
L.  Rep.  e  Bom.  7, 1881.     Westropp,  C.J.,  and 

Pinhey,  J. 

3. Without  obtaining  Probate  of  Hindu 

Will  in  the  Afofussil—Act  X.  of  1877,  $  <p—Act  X. 
of  1865,  §  187— -4c/  XXI.  of  1870,  §  Z^Act  V.  of 
188 1,  f  §  2,  154.]  There  is  no  law  at  present  in 
force  in  the  Mofussil  which  obliges  a  Hindu 
claiming  under  a  Hindu  will,  executed  in  the 
Mofussil,  to  obtain  probate  of  the  will,  or  other- 
wise establish  his  right  as  executor,  adminis- 
trator, or  legatee,  before  he  can  sue  in  respect 
of  any  property  which  he  claims  under  the  will. 
In  any  suit  or  proceeding  instituted  by  him,  it  is 
for  the  Court  in  which  the  suit  or  proceeding  is 
pending,  to  determine,  for  the  purposes  of  such 
suit  or  proceeding,  whether  the  will  is  genuine 
and  valid,  and  confers  on  the  plaintiff  or  occu- 
pant the  right*  which  he  claims.    Bhagvan  v. 

Bharaji  v.  Bechardas  Harjivandas I.  li. 

Bep.  6  Bom.  78, 1881.     Metwll  and  Kemball, 

JJ. 

4. To  Vindicate  a  Mere  Dignity-^ Right 

to  Parade  Bullock  on  the  Pola— Cause  of  Action."] 
A  suit  is  not  maintainable  to  establish  a  right 
to  a  mere  dignity  unconnected  with  any  fees, 
profits,  or  emoluments.  No  suit  therefore  will 
lie  for  a  declaration  that  the  plaintiffs  have  the 
right  of  parading  their  bullock  on  the  Pola  (or 
last  day  of  the  month  of  Shravait)  of  one  year, 
and  the  defendants  on  the  Pola  of  the  next ;  for 
damages  for  invasion  of  the  plaintiffs'  right  in  a 
given  year;  and  for  an  injunction  to  restrain 
the  defendants  from  interfering  with  the  plain- 
tiffs' right.     Sangapaw.  Cangapa  (I.  L.  Rep.  2 

Bom.  419)  followed.    Rama  v.  Shivram I. 

L.  Bep.    6   Bom.  116,  1882.    Melvill  and 

Pinhey,  JJ. 

5. Omission   to  Offer  Food  to  Idol  — 

Cause  of  Action.]  The  plaintiff,  alleging  that 
he  was  a  member  of  a  family  of  guravsj  the 
holders  of  a  vatan  attached  to  a  certain  temple, 
complained  that  the  defendant,  being  a  holder  of 
an  inam  allowance  in  consideration  of  his  daily 
offering  rice  and  cake  to  the  idol  and  burning  a 
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lamp,  had  omitted"  to  make  such  offerings  for 
one  year,  and  claimed  damages,  Rs.  15. 

Held,  that  the  plaintiff,  as  he  put  his  case,  had 
no  cause  of  action.  As  a  temple  servant,  he 
might  have  a  right  to  take  the  food  offered  to 
the  idol,  and  might  maintain  that  right  against 
any  intruder  who  took  away  the  food  after  it 
had  been  offered.  But  he  claimed  damages 
against  the  defendant  on  account  of  his  omis* 
sion  to  offer  food  to  the  idol,  and  the  consequent 
loss,  by  the  plaintiff,  of  the  perquisites  he  would 
otherwise  have  received,  and  sued  on  his  own 
account  and  for  his  own  benefit,  and  not  as  re- 
presentative of  the  idol. 

The  defendant's  obligation,  if  any,  was  towards 
the  idol,  and  could  only  be  enforced  by  some 
person  claiming  to  have  a  right  to  insist  that  the 
worship  of  the  idol  should  be  properly  perform- 
ed.   Dhadphalb  v.  Gurav I.  L.  Bep.   6 

Bom.  122,  1881.     Melvill  and  Kemball,  JJ. 

6. Bombay  Act  III,  of  1874,  $♦  24,  25 — 

Act  X.  of  1876,  S  4,  CI.  a,  para.  z—Act  XVI.  of 
1877,  §  I.]  Under  Bombay  Act  III.  of  1874  no 
suit  will  lie  for  damages  against  the  defendant 
for  wrongly  continuing  in  office  as  patel  instead 
of  resigning  in  favour  of  the  plaintiff,  in  obe- 
dience to  a  family  custom  which  entitled  .  the 
plaintiff  to  serve  as  patel  every  fourth  year 
whereby  the  plaintiff  lost  the  emoluments  of 
office.  Vasudev  VittalSamant  v.  Ramchun- 
DRA  GoPAL  SAMANT...I.  L.  Bop.  6  Bom.  120, 
1881.     Westropp,  C.J.,  and  Pinhey,  J. 

7. Bombay  Act  III.  of  iSj ^-^Declara- 
tory Decree.]  No  suit  lies  against  a  defendant 
on  the  gfround  that  he  has  prevented  the  recog- 
nition by  the  Collector,  of  his  right  to  officiate 
as  patel.  If  the  plaintiff  has  been  interfered 
with  in  the  enjoyment  of  the  estate  or  emolu- 
ments attached  to  a  Patelki  vaian^  it  may  be 
competent  to  the  Civil  Courts  to  make  a  decree 
declaratory  of  his  right  to  enjoy  or  participate 
in  such  estate  or  emoluments.    Gunpatrav  w. 

Rangrav I.  L.Bep.  6  Bom.  138,  Note, 

1879.     Melvill  and  Pinhey,  JJ. 

8. Bombay  Act  III.  of  1874-- Declaratory 

Decree.]  Bombay  Act  III.  of  1874  excludes  the 
jurisdiction  of  Civil  Courts  to  declare  that  per- 
sons are  eligible  to  serve  as  hereditary  officers 
of  such  a  kind  as  are  dealt  with  by  that  Act. 
Gavdapa  r.  Shivbasamugavda...L  L.  Bep.  0 
Bom.  183,  Note,   1878.     Westropp,  CJ.,  and 

Kemball,  J- 
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9. Money  Paid  out  of  Court  in  Satis' 

/action  of  Decree,  Execution  Notwithstanding — 
Ad  X.  of  1877,  \S  244  (c),  258.]  A  suit  for 
the  recovery  of  money  paid  to  a  judgment 
creditor  out  of  Court,  and  not  certified,  is  barred 
by  \  244  (c)  of  Act  X.  of  1877,  and  the  last 
paragraph  of  S  258  as  amended  by  Act  XII.  of 

1879.     Patamkar  V,  Devji I.  L.  Rep.  6 

Bom.  146, 1882.     Melvill  and  Pinhey,  JJ. 

10. Relief  Obtainable  in  Execution — 

Act  XXI I L  of  1 86 1,  §  II — Fraud  —  Compromise 
of  Decree  obtained  by — Power  of  Court  to  Vacate 
Order  or  Judgment  Fraudulently  Obtained — Act 
XV.oflS7T,  §  14.]  The  plaintiff  was  induced 
by  the  fraudulent  misrepresentation  of  the  de- 
fendant, against  whom  he  held  two  decrees,  to 
withdraw  an  application  he  had  made  for  their 
execution,  and  to  accept  a  smaller  sum  in  satis- 
faction of  the  decrees.  On  discovering  the  fraud 
the  plaintiff  applied  for  execution  in  full  of  his 
decrees,  but  his  application  was  refused,  and  he 
was  referred  to  a  separate  suit.  He  then  sued 
to  recover  the  difference  between  the  amount 
of  the  decrees,  and  the  sum  he  had  so  been 
induced  to  accept  in  satisfaction  of  them  : — 

Held,  that  the  suit  was  not  maintainable. 
The  question  between  the  parties  was  one  re- 
lating to  the  execution  of  a  decree,  and  $  ii. 
Act  XXIII.  of  1 861,  expressly  excluded  a 
separate  suit  for  the  determination  of  such  a 
question. 

But  the  order  refusing  to  inquire  into  the 
plaintifTs  allegations  of  fraud,  and  referring 
him  to  a  separate  suit,  was  erroneous;  it  is 
always  competent  to  any  Court  to  vacate  any 
judgment  or  order  if  it  be  proved  that  such 
judgment  or  order  was  obtained  by  manifest 
fraud. 

The  plaintiff,  therefore,  should  again  ap- 
ply for  execution  (and  in  making  such  appli- 
cation it  would  probably  be  held  he  was  en- 
titled to  the  benefit  of  S  14  of  Act  XV.  of 
1877,)  when  it  would  be  competent  to  the 
Court  to  treat  the  compromise  as  a  nullity  if 
the  friud  was  proved.  Paranjpe  v.  Kanadb... 
L  L.  Bep.  6  Bom.  148,  188d.    Melvill  and 

Kemhall,  JJ. 

11. Relief  Obtainable  in  Execution  — 

Snit  to  Set  Aside  Execution  Sale  —  Parties  to 
Suit-*  Act  X.  of  1877,  §  244.]  Under  the  pro- 
visions of  )  244  of  the  Civil  Procedure  Code, 
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Act  X.  of  1877,  no  separate  suit  will  lie  at  the 
instance  of  a  judgment-debtor  to  set  aside  a 
sale  to  his  judgment-creditor  in  execution  of  a 
decree  obtained  by  the  latter,  on  the  ground 
that  the  sale  had  been  brought  about  by  the 
fraud  of  the  judgment-creditor,  and  that  he 
had  purchased  without  the  permission  of  the 
Court,  but  semble,  a  suit  would  lie  for  damages 
caused  by  such  fraud.  Viraraghava  v.  Venka- 
TACHARVAR...I.  L.  Bep.  5  Msd.  217,  1882. 
Turner,  C.J.,  and  Innes,  J. 

lift. Relief  Obtainable  in  Execution  — 

Questions  Determinable  in  Execution — Act  X.  of 
1877,  S  244.]  The  defendants  claiming  by  right 
of  inheritance  to  their  father  A.^  sued  B,,  C,  D, 
and  E,  to  recover  certain  immovable  property,  the 
self-acquired  property  of  A.,  and  obtained  a  de- 
cree. Pending  this  litigation,  the  plaintiff  pur- 
chased from  B.,  C,  D.  and  E.  certain  other  pro- 
perty which  they  had  inherited  from  their  father 
F.  The  plaintiff  having  been  dispossessed  of  this 
property  in  execution  of  the  defendants' decree, 
sued  to  recover  it : — 

Held,  that  the  suit  was  not  barred  by  $  244  of 
the  Civil  Procedure  Code,  Act  X.  of  1877.  Partab 
Singh  v.  Beni  Ram  (I.  L.  Rep.  2  All.  61)  dis- 
tinguished, and  by  Stuart,  C.J.,  dissented  from. 
The  Agra  Savings  Bank  v.  Sri  Ram  Afitter  (I.  L. 
R.  I  All.  388)  approved  by  Stuart,  C.J.  Zanki 
Lal  v.  Jawahir  Singh. ..L  L.  Bep.  5  All.  94, 
1882.     Stuart,  C,].,2kTid  Straight,], 

lib. Relief  ObkinMe  in  Execution — 

ActX,  of  1877,  §  2^— Party  to  Suit -^Representa- 
tive, Decree  Against — Execution.]  No  separate 
suit  will  lie  by  a  person  against  whom  a  decree 
has  been  passed  in  a  representative  character,  to 
recover  property  belonging  to  himself  which  has 
been  improperly  attached  and  sold  in  execution 
of  such  decree  without  any  investigation  having 
been  made  or  proof  offered  to  justify  execution 
against  him  personally ;  for  the  purposes  of 
§  244  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  he  is  a  party  to  the  suit  in  which  the  decree 
is  made.  Chowdhry  Wahed  AH  v.  Musst. 
Juman  (ii  Beng.  L.  R.  149)  followed.  Aruna- 
DHi  Anunyar  v.  Natesha  AVVAR...I.  L.  Bep. 
5  Mad.   891,   1882.    Innes,  C.J.  (Offg.),  and 

Tarrant,  J. 

lie. Relief  Obtainable  in  Execution- 
Possession  of  Property  Purchased  at  Execution 
Sale,  Suit  for—Act  VIIL  of  1859,   S    26:^Certi- 
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ficate  of  Sale,  Necessity  for,']  The  plaintiff,  who 
had  purchased  the  property  in  question  at  an 
execution  sale  12  years  prior  to  the  institution 
of  the  present  suit,  but  had  neither  obtained  a 
certificate  of  sale,  nor  applied  to  the  Court  exe- 
cuting the  decree  to  have  possession  given  to 
him,  now  sued  the  judgment-debtor  to  obtain 
possession : — 

Held,  following  Kristo  Gobind  Kur  v.  Gunga 
Pershad  Surma  (25  W.  R.  372),  that  the  suit 
would  not  lie,  the  plaintiff  not  having  resorted 
to  the  special  procedure  provided  by  §  263  of 
Act  VIII.  of  1859  (the  Act  in  force  at  the  time 
of  his  purchase),  to  obtain  physical  possession 
of  the  property  purchased  by  him. 

Garlh,  C.J. f  also  said — "It  strikes  me  that 
there  are  other  objections  to  the  suit.  One  is 
that  when  the  suit  was  brought,  the  plaintiff 
had  not  perfected  his  title.  At  any  time  after 
the  confirmation  of  his  purchase,  he  might  have 
perfected  it  by  obtaining  a  certificate  and  asking 
the  Court  under  $  318  to  give  him  possession. 
But  he  did  not  do  so.  Section  259  of  the  old 
Civil  Procedure  Code,  says  that  the  '  sale  cer- 
tificate shall  operate  as  a  transfer  of  the  property.' 
If  the  sale  certificate  operates  as  a  transfer,  it 
would  seem  as  though  the  transfer  was  not 
complete,  until  the  certificate  was  taken  out,  and 
if  so,  I  have  great  doubt  whether  the  plaintiff 
could,  even  as  against  a  third  person,  bring  a 
suit  for  possession." 

His  Lordship  also  considered  that  the  suit 
was  not  maintainable  even  if  it  could  be  regard- 
ed as  a  suit   for  declaration   of  title.     Lolit 

COOMAR     BOSE    V.     ISHAN    ChUNDER    ChUCKER- 

BUTTY...10  Cal.  Bep.  258, 1881.    Garth,  C.J., 

and  AforriSf  J. 

lid. Of  Purchaser  at  Excuiion  Sale, 

or  Purchaser  from  him,  to  Obtain  Possession  — 
Act  XV.  of  1877,  Sched.  II.,  Art,  1^%—Act  XIV. 
of  1883,  §  II.]  The  auction  purchaser  of  a 
judgment-debtor's  land  at  a  sale  in  execution 
of  a  decree,  but  who  had  not  obtained  possession, 
sold  the  land  to  the  plaintiff  and  gave  him  the 
certificate.  The  plaintiff,  having  failed  to  ob- 
tain possession  on  a  petition  presented  by  him, 
owing  to  some  irregularity  in  the  description 
of  the  boundaries  of  the  property,  instituted  a 
regular  suit  against  the  judgment-debtor  to 
obtain  po««««=5'*"  — 
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Held,  that,  having  regard  to  Art.  138,  Sched. 
II.  of  Act  XV.  of  1877,  and  §  11  of  Act  XIV. 
of  1882,  the  suit  was  maintainable.  Seru 
MoHUN  Bania  v.  Bhagoban  Din  Pandev...L 
L.  Bep.  9  Cal.  60d,  1888.     McDonnell   and 

Tottenham^  jj. 

lie.  Relief  Obtainable   in    Execution 

— Act  X.  of  1877,  §  244.]  No  suit  can  be  main- 
tained by  a  judgment-creditor  against  the  pur- 
chaser at  the  sale  in  execution  of  his  decree,  to 
recover  the  purchase  money  refunded  to  such 
purchaser  under  an  order  made  on  an  applica- 
tion by  the  purchaser  in  consequence  of  an  order 
staying  proceedings  in  execution  made  on  the 
application  of  a  person  claiming  to  be  the  trustee 
in  bankruptcy  of  the  judgment -debtor  under  an 
adjudication  in  England.  Solano  tr.  Ah mei da. 
10  Cal.  Bep.    573,   1881.     McDonnell   and 

Maclean,  JJ. 

llf. Relief  Obtainable  in  Execution-^ 

Act  X.  of  1877,  $  244.]  In  execution  of  a  decree 
for  possession  of  certain  lands,  the  defendants 
to  the  suit  contested  the  plaintiff's  right  to 
eject  them  on  the  ground  that  the  decree  only 
awarded  the  right  to  recover  possession  of  the 
property  as  proprietor,  and  did  not  extinguish 
their  rights  as  tenants.  The  matter  was  gone 
into,  and  the  Court  executing  the  decree  decided 
that  the  plaintiff  was  entitled  to  khas  posses- 
sion by  evicting  the  defendants  : — 

Held,  that  a  suit  by  the  then  defendants  to 
set  aside  that  order  and  to  recover  possession 
of  the  land  in  dispute  upon  their  tenant  rights 
was  barred  by  $  244  of  the  Civil  Procedure 
Code.  Najhan  v.  Mahomed  Taki  Khan...I. 
L.  Bep.  9  Cal.  872,  1883.  Mitter  and  Wil- 
kinson, JJ. 

11  g. Relief  Obtainable  in  Execution- 
Act  XIV.  of  1882,  \  244  (c)."]  In  a  suit  for  pos- 
session of  certain  lands  the  defendants  con- 
tended that  they  were  in  possession  as  ryots,  but 
without  going  into  this  question  a  decree  was 
made  that  the  plaintiff  should  take  ]>ossession  in 
Pous  1287.  On  possession  being  taken  by  the 
plaintiff  in  execution,  the  defendants  in  the  suit 
objected  that  under  the  decree  the  plaintiff 
was  not  entitled  to  khas  possession.  The 
objection  was  overruled  : — 

Held,  that  a  suit  by  the  defendants  in  the 
former  suit  to  set  aside  the  order  overruling 
their  objection,  and  to  recover  possession  of  the 
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land  in  dispute  under  their  tenant  right  was 
barred  by  $  244  (c)  of  the  Civil  Procedure  Code, 
Act  XIV.  of  1882.  Najibun  v.  Takir  Khaw. 
12  CaL  Hep.  571,  1883.  AfiUer  and  Wilkin- 
son, JJ. 

12. Foreign  Judgment — Judgment  of 

Court  of  Native  State — Decree  of  British  Courts — 
Jurisdiction— Act  X.  of  1877,  §  434.]  No  suit 
is  maintainable  in  any  Court  in  British  India  on 
the  judgment  of  any  Court  situate  in  a  Native 
State. 

The  Courts  of  British  India  cannot  in  any  way 
enforce  the  decrees  of  any  Courts  situate  in 
Native  States,  except  such  Courts  as  have  been 
notified  by  the  Governor-General  in  Council 
under  §  434  of  the  Civil  Procedure  Code,  Act  X. 
of  1877.  As  regards  Courts  which  have  been  so 
notified,  that  section  provides  that  their  decrees 
may  be  executed  in  British  India  as  if  they  had 
been  made  by  the  Courts  of  British  India. 

No  suit  will  lie  in  the  Courts  of  British  India 
upon  the  judgment  of  any  Court  in  British  India. 
The  only  exception  to  this  rule  is  in  the  case  of 
judgments  of  a  Court  of  Small  Causes  on  which 
suits  may  be  brought  in  the  High  Court  in  order 
to  obtain  execution  against  immovable  pro- 
perty. 

A  foreign  judgment  raises  an  obligation  of  the 
nature  of  an  implied  contract. 

A  Court  which  entertains  a  suit  on  a  foreign 
judgment  cannot  institute  an  enquiry  into  the 
merits  of  the  original  action  or  the  propriety  of 
the  decision. 

As  to  whether  the  Courts  in  British  India 
can  entertain  a  suit  at  all  upon  a  foreign  judg- 
ment, their  Lordships,  while  not  expressing 
any  general  opinion  on  the  question,  or  saying 
that  in  the  instances  in  which  such  suits  had 
been  entertained  by  the  Calcutta  and  Madras 
Courts,  they  had  been  erroneously  entertained, 
said — "  Here  in  India  the  jurisdiction  of  our 
Civil  Courts  is  carefully  defined  'by  statute  ; 
and  if  it  had  been  intended  that  suits  should 
be  brought  in  those  Courts  on  foreign  judg- 
ments, it  would  have  been  expected  that  such 
suits  would  have  been  expressly  provided  for. 
It  cannot  be  said  that  the  question  of  foreign 
judgments  escaped  the  notice  of  the  Legisla- 
ture, for  by  §  14  of  Act  X.  of  1877  a  foreign 
judgment  is  allowed  to  be  pleaded  in  bar,  no 
doubt  on  the  principle    that  "  nemo  bis  vexari 
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debet  pro  eadun  causCk.''  But  the  Code  contain?* 
no  provision  for  making  a  foreign  judgment  an 
engine  of  attack,  as  well  as  a  means  of  defence. 

BhAVANISHANKAR      ShEVAKRAM     V,      Pl'RSADRI 

Kalidas...!.    L.  Rep.  6    Bom.  29d,    1882. 

Westropp,  C.J.,  and  Melvill,  J. 

12a. OnForeig n  Judg men t — Misjoinder 

of  Causes  of  Action  and  Defendants."]  A.  having 
obtained  a  decree  against  B,  and  C.  in  Ceylon, 
and  having  realized  a  part  of  the  sum  decreed 
by  taking  out  execution  there,  instituted  a  suit 
in  British  India  for  the  balance  due  against  B., 
C,  D.,  E.  andj  F.y  on  the  ground  they  were  all 
members  of  one  firm  : — 

Held,  that  the  suit  would  not  lie  against  Z?., 
E.  and  F.  on  the  foreign  judgment,  and  that,  if 
the  intention  was  to  sue  them  on  the  original 
cause  of  action,  and  A  and  B.  on  the  foreign 
judgment,  the  suit  was  bad  for  misjoinder. 
Lakshmanan  Chetti  V,  Karuppan  Chetti... 
I.  L.  Bep.  6  Mad.  278,     1883.     Innes  and 

Kinder sley,  J  J. 

13, Felony  or  Misdemeanour,  Damage 

caused  by—English  Law — Merger  of  Tort  in 
Felony — Consideration — Contract  J]  The  rule  of 
English  law  that  a  person  injured  in  his  civil 
rights  by  an  act  which  is  also  a  felony  or  mis- 
demeanour of  a  public  nature,  cannot  maintain 
a  civil  action  in  respect  of  such  civil  right  until 
he  prosecutes  the  offender,  does  not  apply  in 
the  case  of  Hindus  or  Mahomedans  within  the 
limits  of  the  ordinary  original  civil  jurisdiction 
of  the  High  Court  at  Madras. 

The  first  defendant  was  a  clerk  in  the  plaintiff's 
employment,  and  without  his  authority  received, 
but  never  accounted  for,  certain  money  belong- 
ing to  the  plaintiff. 

The  second  defendant  was  the  father  of  the 
first  defendant,  and  had  admitted  that  he  had 
received  the  money  from  his  son  and  promised 
to  repay  it.  A  decree  was  passed  against  both 
defendants.    Abdul   Kamder    v.     Muhammad 

Mera I.  L.  Bep.  4  Mad.  410,  1881. 

Kernan,  J. 

14. Idols,  Right  to  Regulate  Ceremonies 

and  Processions  of]  In  the  eye  of  the  law  idols 
are  property,  and  the  right  to  deal  with  such 
property  must,  in  the  event  of  disputes  arising, 
be  determined  by  a  Civil  Court. 

The  Civil  Courts  have  power  to  determine 
the  question  as  to  which  of  several  rival    claim- 
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ants  has  the  right  to  regulate   the  ceremonies 

and    processions     in     connection    with     idols. 

SUBBARAYA     GURUKAL   V.    ChELLAPA     MuDALI. 

I.  L.  Rep.  4  Mad.jaiS,  1881.     Turner,  CJ., 

and  M.  Ayyar,  J. 

15.    Abduction     and     Seduction    of 

Daughter— Costs  of  Prosecution  —  Compensa- 
tion for  Loss  of  Services.']  A  Hindu  father, 
whose  minor  married  daughter  has  been  ab- 
ducted  and  seduced  while  residing  with  him  in 
consequence  of  her  husband's  desertion,  is 
entitled  to  recover  by  suit  the  costs  incurred  in 
prosecuting  criminally  the  abducter. 

By  Stuart,  C.J.— The  plaintiff  was  also  enti- 
tled to  compensation  for  the  loss  of  his  daugh- 
ter's services  in  consequence  of  her  abduction. 

By  Oidfieldy  J.— A  suit  by  a  Hindu  father  for 
compensation  for  the  loss  of  his  daughter's  ser- 
vices in  consequence  of  her  abduction  is  not 
maintainable.  Ram  Lal  v.  Tula  Ram. ..I.  !,•. 
Rep.  4  AU.  97, 1881. 

S.  C.  under  Res  Judicata.  23. 

16.  ■ Execution  of  Decree— Act  VIII.  of 

1859,  §§  226,  229,  231  —  Rejection  of  Application 
under  §  226  as  too  Late.]  The  rejection  of  an 
application  by  a  decree-holder  made  under  $  226 
of  Act  VI 11.  of  1859,  against  a  person  other  than 
the  judgment-debtor,  claiming  to  be  in  posses- 
sion of  the  property  sought  to  be  taken  in  exe- 
cution as  his  own,  on  the  ground  that  the  appli- 
cation had  been  made  too  late,  cannot  be  re- 
garded as  having  been  made  under  §  229,  and  is 
no  bar  to  a  suit  by  the  decree-holder  against 
such  person.  Beni  Prasad  v.  Lachman  Pra- 
sad...!. L.  Rep.  4  AIL  131,  1881.    Straight 

and  Duthoit,  J  J. 

17. Formal  or  Symbolical  Possession  in 

Execution — Continuance  in  Possession  by  Judg- 
ment-Debtor,]  Where  a  judgment-creditor  has 
obtained  formal  or  symbolical  possession  of  im- 
movable property  in  execution  of  a  decree,  the 
subsequent  continuance  of  the  judgment-debtor 
in  actual  and  adverse  possession  does  not  give 
the  decree-holder  a  right  to  a  fresh  order  for 
delivery  of  possession  in  execution,  but  a  right 
to  institute  a  suit  for  possession.  Gopal  Das 
V.  Than  Singh  ..I.  L.Rep.  4  All.  184, 1882, 
Straight  and  Oldfield,  JJ 


18. 


To  Establish  Right  to  Property  at- 
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0/1859,  §§  246,  247 — Execution  of  Decree — Decla- 
ratory Decree.]  A  person  whose  property  has 
been  attached  in  execution  of  a  decree  against 
another,  and  whose  application  to  remove  such 
attachment,  made  under  S  246  of  Act  VIII.  of 
1859,  has  been  rejected  under  S  M7  ^^  *^a*  ^^ 
as  having  been  preferred  too  late,  is  entitled  to 
sue  for  a  declaration  of  his  title  to  the  property, 
notwithstanding  that  it  may  have  been  released 
from  attachment  before  the  date  of  the  institu- 
tion of  his  suit,  owing  to  the  decree  having  been 
satisfied  from  other  properties  of  the  judgment- 
debtor.      Sreeputty     Mirdha    v.     Kartick 

SiNGHA L  L.  Rep.  9  Cal.  10, 1882  ;   11 

CaL  Rep.  181.     Cunningham  and    Tottenham, 

JJ. 

19. Injunction  to   Restrain    Use   for 

other  Purposes  of  Property  Dedicated  to  Religious 
Purposes  —  Dedication  —  Public  Thoroughfan 
-Act  X,  of  1872,  \  521.]  The  plaintiffs  father 
built  a  temple,  a  bathing-ghat,  a  room  called 
gungajatri-ghur,  and  close  thereto  another 
ghat  called  antorjoU-^^t.  to  which  gunga-jatri- 
ghur  sick  persons,  beyond  hope  of  recovery, 
used  to  be  brought  and  removed  thence  to  the 
antorjoli-ghat  when  on  the  point  of  death.  The 
defendants  used  this  last  mentioned  ghat  for 
the  purpose  of  landing  goods.  In  a  suit  by  the 
plaintiff  for  an  injunction  to  prevent  them  from 
doing  so  :— 

Their  Lordships  said  :— An  application  for  an 
injunction  must  be  made  by  a  person  who  has  a 
sufficient  interest  in  the  subject-matter,  and  the 
question  then  arises,  whether  the  plaintiff  has  a 
sufficient  interest  in  the  subject-matter  of  the 
suit  There  is  here  no  deed  of  endowment,  and 
no  evidence  has  been  taken  as  to  the  exact  pur- 
pose and  object  of  this  so-called  endowment 
The  first  question  which  suggests  itself  is  whe- 
ther the  plaintiff's  father,  in  building  these 
temples,  this  antorjoli  room,  and  this  ghat,  in- 
tended to  give  to  the  Hindu  community  a  right 
of  easement  over  the  soil,  or  intended  to  trans- 
fer the  ownership  of  the  buildings,  as  well  as  the 
ownership  of  the  soil,  to  such  community. 

It  by  no  means  necessarily  follows  that,  be- 
cause he  erected  this  ghat  and  antorjoli-TOOtxh 
and  allowed  the  Hindu  community  to  use  them 
for  the  purposes  set  out  in  the  plaint,  he  in- 
tended to  divest  himself  of  the  ownership  of  the 
soil,  &c.     There  is  no  su^estion  that  any  sevait 


tached  though  Attachment  Removed—Act  F///. '  was  appointed,  and  thatbeing  so,  the  donor  would. 
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according  to  Hindu  law,  be  the  sevait.  If  a  sevait 
had  been  appointed  it  might  be  said  that  the 
ownership  of  the  soil  had  been  transferred  to 
such  sevait,  but  inasmuch  as  it  does  not  appear 
that  any  sevait  was  appointed,  it  may  well  be 
reasonable  to  suppose  that  the  ownership  of  the 
soil  continued  in  the  plaintiff's  father.  It  is  not 
possible  to  say  that  this  ghat  and  room  were 
public  thoroughfares  within  the  meaning  of  i 
521  of  the  Criminal  Procedure  Code,  Act  X.  of 
1872.  The  dedication,  if  dedication  there  were 
was  not  for  the  use  of  the  whole  public,  but  for 
use  of  a  particular  community,  i.e.,  persons 
professing  the  Hindu  religion,  and,  in  a  more 
restricted  way,  for  such  members  of  that  com- 
munity as  are  at  the  point  of  death.  In  this 
view  it  appears  to  us  that  the  first  question 
which  arises  is  whether  the  plaintiff's  father, 
when  he  erected  this  room  and  ghat,  intended  to 
grant  to  the  Hindu  community  merely  a  right 
of  easement  over  this  property,  or  to  transfer 
the  ownership  in  the  ghat  and  the  soil  to  that 
community.  If  it  be  found  that  there  was  no 
intention  in  the  donor  to  transfer  the  property 
in  the  soil,  there  can  be  no  doubt  that  the  plain- 
tiff is  entitled  to  maintain  the  present  suit. 
But  even  if  it  be  found  that  there  was  a  dedica- 
tion, the  effect  of  which  was  to  transfer  the 
ownership  in  the  soil  to  the  Hindu  community, 
the  plaintiff,  as  the  representative  of  the  donor, 
may  well  be  entitled  to  maintain  the  present 
suit,  there  being  apparently  no  sevait  or  trustee, 
and  the  object  of  the  suit  being,  not  to  resume 
the  grant,  but  to  effectuate  the  intention  of  the 
grantor  by  preserving  the  property  to  the  uses 
for  which  he  presumably  granted  it. 

Baroda  Prasad  Mostafi  v.    Gorachand  Moostafi 
(3  Beng.  L.  R.  A.  C.  295  ;    12  W.  R.  160)   dis- 
tinguished.   Jaggamoni     Dasi     v.      Nilmoni 
GHOSE...I.  L.Bep.  9  Cal.  75, 1882  ;  llCal. 
Bep.  502.    McDonnell  and  Field,  JJ. 

20.  Disturbance  of  Office  —  Religious 

Office — Religious  Ceremonial ^  Exclusive  Right  to 
Conduct  —  Damages  —  Loss  of  Honours  and 
Voluntary  Offerings."]  Though  it  is  not  the  duty 
of  a  Civil  Court  to  pronounce  on  the  truth  of 
religious  tenets  nor  to  regulate  religious  cere- 
monies, yet,  in  protecting  persons  in  the  enjoy- 
ment of  a  certain  status  or  property,  it  may 
incidentally  become  the  duty  of  a  Civil  Court  to 
determine  what  are  the  accepted  tenets  of  the 
followers  of  a  creed,  and  what  is  the  usage  they 
73 


BIGHT  TO  BVE-^contd. 

have  accepted  as  established  for  the  regulation 
of  their  rights  inter  se.  The  explanation  to  §  1 1 
of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
declares,  somewhat  imperfectly,  for  it  does  not 
notice  religious  tenets — what  the  law  was  and 
still  is.  There  are  many  cases  which  may  give 
rise  to  suits  of  a  civil  nature  in  which  the  deci- 
sion may  turn  on  tenet  and  not  on  ritual ;  e.g,, 
where  an  endowment  has  been  made  for  the  be- 
nefit of  persons  holding  a  particular  faith,  or 
where  an  office  is  open  only  to  the  professors  of 
a  particular  creed,  it  may  be  the  sole  question 
whether  the  persons  claiming  such  creed  or 
office,  hold  substantially,  the  particular  faith 
or  profess  the  particular  creed,  and  the  Civil 
Court  would  be  compelled  to  consider  these 
questions  in  adjucating  on  the  civil  right  to  the 
enjoyment  of  the  emoluments  or  office.  In  so 
doing,  the  Civil  Court  pronounces  no  opinion  on 
the  truth  of  the  faith  or  creed ;  it  regards  those 
questions  as  part  of  a  compact  by  which  the 
adherents  of  a  creed,  as  such,  have,  by  their 
adherence  to  the  sect,  elected  to  be  bound  ;  and 
if,  on  other  grounds,  the  relief  sought,  to  pro- 
tect the  enjoyment  of  such  right  or  property,  is 
not  open  to  objection,  it  is  not  refused  because 
it  is  claimed  in  virtue  of  a  religious  law  or  a 
religious  usage. 

The  plaintiffs,  members  of  the  Tenkalai  sect, 
claimed  for  the  members  of  their  caste  and  sect, 
the  Adhiapaka  Miras^ — or  the  office  and  emolu- 
ments of  the  Brahmans  who  proclaimed  the 
Mantram  (or  address  to  a  spiritual  teacher) 
and  chanted  the  Savakalam  (or  verses  of  a 
Tamil^hymn,  Prabhandam,)  in  certain  temples ; — 
and  asserted  that  the  Thodakam  or  the  office 
and  emoluments  of  the  Brahman  who  pro- 
nounced the  invitation  to  prayer,  appertained 
tothatMiras;  that  the  man/mw  of  their  sect 
could  only  be  used,  and  complained  that  the 
defendants,  members  of  a  rival  sect,  had  refused 
them  the  honours  and  emoluments  of  the  Tho- 
dakagar,  had  invaded  their  office,  and  disturbed 
their  worship  by  introducing  another  mantram 
of  their  sect,  and  had  withheld  payment  of  the 
income  due  to  them  as  Adhiapaka  Mirasidar,  by 
reason  whereof  they  had  been  lowered  in  public 
estimation,  and  the  revenue  formerly  derived 
by  them  from  voluntary  contributions  had  been 
diminished,  and  prayed  for  an  injunction 
restraining  the  defendants  and  other  members  of 
their  sect  from  introducing  their  mantram  and 
taking    part  in  the    Scvakalam    in    connection 
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with  the  ceremonial,  and  claimed  to  be  entitled 
to  conduct  the  Prabhandam^  and  a  declaration 
confirming  them  in  their  office  : — 

Held,  that  the  suit  was  cognizable  by  a  Civil 
Court,  and  that  if  the  plaintiffs  established  their 
title  to  the  offices  claimed,  the  Court  was  com- 
petent to  protect  them  in  the  enjoyment  of  such 
offices  by  proper  processual  remedies,  and  to 
award  them  compensation  for  damages  sus- 
tained by  the  invasion  of  their  enjoyment.  But 
damages  could  not  be  given  for  the  injury 
suffered  by  reason  of  the  loss  of  voluntary 
offerings  because  the  injury  was  too  remote  and 
uncertain  to'be  safely  measured.  On  the  other 
hand,  when  voluntary  offerings  have  been 
actually  contributed  into  a  fund,  the  refusal  to 
a  person  of  his  right  to  participate  in  the  fund, 
causes  a  damage  which  is  at  once  the  natural 
consequence  of  the  injury,  and  measurable  by 
the  Court,  which  is  therefore  competent  to 
award  damages  in  such  a  case. 

On  the  evidence,  their  Lordships  considered 
that  the  plaintiffs  were  not  entitled  exclusively 
to  the  office  of  Thodakagar,  but  declared  the 
AdhiapakaWxias,  with  such  exception,  to  be  the 
exclusive  right  of  the  plaintiffs  and  their  sect, 
and  that  they  were  entitled  to  perform  the 
duties  on  all  occasions  in  which  the  ceremony 
was  performed,  and  restrained  the  defendants 
from  interfering  in  the  recital  of  the  Mantram 
and  Prabhandam  otherwise  than  as  ordinary 
worshippers.  Krishnasami  Tatacharvar  v, 
Krishnamacharvar I.  L.  Hep.  5  Kad. 

313,  1883.     Turner f  C.J.,  and  Kindersley,  ]• 

20a. jurisdiction  in  Matters  of  Reli- 
gion— Exclusion  from  Public  Worship-— Dancing 
CirPs  Offering  Rejected  by  Priest.^  The  mem- 
bers of  a  sect  are  entitled,  subject  to  the  rules 
made  by  the  duly  constituted  authorities  of 
the  sect,  to  take  part  in  the  public  worship  of 
the  sect,  and  if  any  one  of  them  is  wrongfully 
prevented  from  doing  so,  he  is  entitled  to  seek 
from  the  Civil  Courts  such  remedies  as  they 
can  afford  him. 

So  where  a  dancing  girl's  offerings  to  the 
idol  had  been  rejected  by  the  officiating  priest 
of  the  temple  on  the  ground  of  her  misconduct, 
it  was  held  that  if  she  had  been  wrongly  pre- 
vented from  taking  part  in  the  public  worship, 
she  was  entitled  to  relief  from   the  Civil  Courts. 
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Vengamuthu  V  Pandavesvara  Garukal...!. 
L.  Bep.  6  Mad.  161,  1882.     Turner,  C.J.. 

and  M.  Ayyar,  J. 

21. Cause  of  Action — Declaratory  De- 
cree—Pledge of  Ship  — Sale  of  Ship  by  French 
Court—Declaration  of  Pledgee's  Title.']  A .  pledg- 
ed his  ship  to  the  plaintiff  as  security  for  a 
bond  debt  repayable  by  instalments  due  in 
February  and  August  1879.  The  ship  was  sold 
by  a  French  Court  in  execution  of  a  decree 
obtained  by  the  defendant  against  A.  The 
plaintiff  made  a  claim  on  the  proceeds,  and  was 
required  by  the  French  Court  to  produce,  be- 
fore the  25th  January,  1879,  a  copy  of  a  judg- 
ment of  an  English  Court  acknowledging  and 
sanctioning  his  claim  against  A.  The  plaintiff 
thereupon  sued  the  defendant  to  obtain  a  de- 
claration of  his  right  to  recover  from  A.  the 
amount  due  on  the  bond : — 

Held,  that,  whether  or  not  the  plaintiiTs 
lien  on  the  ship  was  lost  by  reason  of  the  sale 
in  the  French  Court,  he  had  no  right  whatever 
in  the  sale  proceeds  of  the  ship  at  the  date  of 
the  sale,  or  of  the  claim  made  by  him  and 
resisted  by  the  defendant,  but  only  a  personal 
right  against  A.y  and  a  hypothecation  right 
against  the  ship.  The  defendant's  denial  of 
the  plaintiff's  right  took  effect  only  on  the 
plaintiffs  right  to  share  in  the  proceeds,  for 
the  defendant  was  not  interested  to  deny,  and 
did  not  deny,  the  plaintiffs  right  against  A. 
personally  and  against  the  ship;  and  as  the 
plaintiff  had  no  right  in  the  proceeds,  the  denial 
of  his  title  in  them  did  not  give  a  cause  of  action 
against  the  defendant.  Chithambara  Chetti 
V,  MuTHAVA  Chetti. ..I.  L.  Bep.  5  Had. 
330,1882.     Innes  s^nd  Kindersley,]]. 

22. Cause  of  Action  —  Suit  to  Stay 

Execution  Against  Certain  Property  of  Judg- 
ment-Debtor—Act X.  of  1877,  §  244— Res  Judi- 
cata— Arrears  of  Revenue,  Payment  of  to  Save 
Sale  —  Lien  —  Jurisdiction,  Suit  to  Establish 
Charge  or  Lien  on  Land  out  of]  A,  and  B. 
were  co-sharers  of  an  estate.  B.  failing  to  pro- 
vide his  quota  of  the  Government  revenue,  A. 
mortgaged  his  own  share  to  C,  and  paid  the 
arrears  of  revenue,  and  so  saved  the  estate  from 
sale.  Subsequently  both  A.  and  B.  made  de- 
fault in  payment  of  the  revenue,  and  the  estate 
was  sold  to  Kaliprosono,  who  bought  up  C^'s 
mortgage.    Prior  to  the  sale  to  Kaliprosono,  A» 
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had  sued  B,  for  the  amount  he  had  paid  on  the 
first  occasion  to  save  the  estate  from  sale,  and 
recovered  a  decree  against  B.  personally,  which 
decree,  subsequently  to  Kaliprosono's  purchase, 
on  appeal  (to  which  Kaliprosono  was  not  a 
party)  was  altered  so  as  to  declare  a  lien  in 
favour  of  A.  on  B,*s  former  interest.  A.  assigned 
this  decree  to  Rutnessur.  B,  died,  leaving  the 
plaintiff  his  representative. 

Rutnessur  proceeded  to  execute  the  decree 
against  other  property  of  ^.  in  the  mofussil,  and 
the  plaintiff  then  insisted  that  Rutnessur  was 
bdund  to  proceed  first  against  the  original  in- 
terest of  ^.  in  the  estate  that  had  been  purchased 
by  Kaliprosono,  but  the  question  was  decided 
against  the  plaintiff. 

The  execution  proceedings,  in  the  mofussil 
subsequently  dropped,  and  Kaliprosono  and 
Rutnessur  agreed  that  Rutnessur  should,  if 
possible,  execute  his  decree  against  property  of 
B.  in  the  possession  of  his  representatives,  and 
not,  if  it  could  be  avoided,  against  the  original 
share  of^.  in  the  estate  now  held  by  Kaliprosono. 
In  consideration  of  this  agreement  Kaliprosono 
gave  one  Hurry  Churn,  as  nominee  of  Rutnessur, 
a  patni  in  the  estate  purchased  by  him. 

Rutnessur  then  sought  to  execute  his  decree 
against  the  property  of  B.  in  Calcutta  in  the 
plaintiffs  possession  as  B.'s  representative. 

Thereupon  the  plaintiff  sued  Kaliprosono, 
Hurry  Churn  and  Rutnessur,  for  a  declaration 
that,  if  Rutnessur  executed  his  decree  against 
the  Calcutta  properties,  she  was  then  entitled  to 
stand  in  his  shoes,  and  to  be  recouped  by  Kali- 
prosono personally  and  also  out  of  the  original 
share  of  B.  ;  and  for  an  injunction  restraining 
Rutnessur's  execution  against  the  Calcutta  pro- 
perty :— 

Held,  that  so  far  as  Rutnessur  was  concerned, 
the  matter  was  res  judicata,  that  he  was  entitled, 
if  he  so  chose,  to  execute  against  the  Calcutta 
property  ;  and  that  if  the  plaintiff  claimed  that 
the  patni  given  by  Kaliprosono  to  Hurry  Churn 
should  be  treated  as  part  payment  to  Rutnessur, 
such  question  should  be  decided  in  the  execu- 
tion proceedings,  and  not  in  a  separate  suit. 

The  mere  existence  of  the  agreement  between 
Kaliprosono,  Rutnessur  and  Hurry  Churn  did 
not  entitle  the  plaintiff  to  join  them  as  co-defend- 
ants  in  the  suit,  or  give  the  Court  jurisdiction 
to  try  the  case. 
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And  so  far  as  Kaliprosono  was  concerned,  the 
suit  could  only  be  treated  as  one  to  establish  a 
charge  or  lien  on  land  out  of  Calcutta  ;  and  the 
Court,  therefore,  had  no  jurisdiction  to  maintain 
it.     The  suit,  therefore,  was  dismissed. 

This  being  so,  their  Lordships  said  it  was 
unnecessary  to  decide  whether  the  payment  by 
A.  on  behalf  of  B.  gave  A.  a  lien  on  ^.'s  share, 
which  would  bind  it  in  the  hands  of  a  purchaser 
under  §§13  and  54  of  Act  XI.  of  1859,  ^^^  said 
that  if  it  had  been  necessary,  they  would  have 
referred  the  case  to  a  Full  Bench,  as  they  were 
not  at  all  satisfied  with  the  decisions  in  Syed 
Enayct  Hossein  v.  Muddun  Moonee  Shahoon  (14 
Beng.  L.  R.  155  ;  22  W.  R.  411)  and  Ram  Dutt 
Singh  V.  Horakh  Narain  Singh  (I.  L.  R.  6  Cal. 
549  ;  8  Cal.  Rep.  209),  and  added:—"  If  ^.  had 
been  entitled  to  a  previous  lien  on  B,'s  interest, 
then  he  could  have  tacked  the  amount  paid  by 
him  to  save  the  interest  from  sale.  If  he  had 
no  such  previous  lien  then,  as  at  present  ad- 
vised, we  think  his  rights  would  be  those  pro- 
vided for  by  the  preceding  portion  of  §  9 — i.e.^ 
he  may  recover  from  the  defaulting  proprietors 
personally.  Kristo  Mohinee  Dossee  v.  Kali- 
prosono GHOSE...I.  L.  Rep.  8  Cal.  402, 
1882.     Garth,  C.J.,  and  Pont  if  ex,  J. 

23.  -« Adjustment    of    Decree   Out    of 

Court — Money  Paid  Out  of  Court — Execution 
Notwithstanding — Suit  to  Recover  Money  Paid 

Damages — Implied  Contract — Act  X.  of  1877, 

^§  244,  258.]  Where  a  judgment-creditor  re- 
ceived from  the  judgment-debtor  certain  grain 
in  satisfaction  of  the  decree,  but  omitted  to 
certify  such  satisfaction  to  the  Court,  and  sub- 
sequently took  out  execution  of  the  whole  decree, 
and  the  judgment-debtor  thereupon  filed  a  suit 
to  recover  the  grain  so  given  by  him  in  satis- 
faction of  the  decree : — 

Held,  by  Kindersley,  J. — That  where  a  judg- 
ment-creditor, on  receiving  satisfaction  of  his 
decree  out  of  Coyrt  from  the  judgment-debtor, 
has  promised  to  certify  the  payment  to  the 
Court,  and  has  failed  to  do  so,  a  suit  wil!  lie  on 
the  promise. 

But  even  where  the  judgment-creditor  has 
not  so  expressly  promised,  $  258  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  expressly 
makes  it  his  duty  to  certify  to  the  Court  any 
payment  made  out  of  Court  in  satisfaction  of 
his  decree,  and  if  either  by  fraud  or  negligence, 
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he  fails  to  discharge  that  duty,  and  by  reason 
of  such  failure  the  debtor  has  to  pay  his  debt  a 
second  time,  a  suit  will  lie  against  the  decree- 
holder  on  the  ground  of  his  fraud  or  pegligence, 
and  leave  should,  therefore,  be  given  in  the 
present  case  to  amend  the  plaint. 

By  Turner,  C.J.,  and  M.  ^^j^yar,  J.— That  the  pre- 
sent suit  was  not  to  recover  money  levied  under  a 
decree,  or  money  paid  and  accepted  in  satisfac- 
tion of  a  debt  due,  but  for  damages  for  the  breach 
of  an  implied  contract  to  certify  the  payment  to 
the  Court,  and  thereby  make  it  effectual  in  execu- 
tion. The  consideration  for  which  the  delivery 
was  made  had  wholly  failed  owing  to  the  ne- 
gligence or  misconduct  of  the  decree -holder. 
For  the  wrong  suffered  by  the  plaintiff,  he  could 
not  be  debarred  his  remedy  by  action  unless 
it  was  taken  away  expressly  or  by  necessary 
implication.  But  the  present  suit  was  not 
barred  either  by  $  258  or  244  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877.  Viraraghava 
Reddi  9.  SuBBAKKA...!.  L.Bop.  5  Mad.  397, 
1882,  F.  B.,  followed  infra,  24. 

24.  — ^  For  Money  Paid  Out  of  Court  in 
Satis/action  of  Decree  Not  Certified  to  Court  — 
Execution  Notwithstanding^.'}  The  plaintiff, 
against  whom  a  decree  had  been  obtained  by 
the  second  defendant,  paid  Rs.  lOO  to  the  first 
defendant,  who  promised  to  pay  the  same  to 
the  judgment-creditor,  and  to  cause  him 
to  certify  satisfaction  to  the  Court.  The 
money  was  paid  to  the  judgment-creditor,  but 
he  failed  to  certify  satisfaction,  and  subse- 
quently took  out  execution  for  the  whole 
amount  of  the  decree. 

In  a  suit  by  the  plaintiff  against  both  defend- 
ants to  recover  the  Rs.  lOO  and  interest  :— 

Held,  following  Viraraghava  v.  Subbaka  (I. 
L.  R.  5  Mad.  397,)  that  the  provisions  of 
Act  X.  of  1877,  prior  to  the  Amending  Act 
XII.  of  1879,  did  not  debar  the  plaintiff  from 
maintaining  the  suit  against  either  the  first  de- 
fendant on  his  express  undertaking,  or  against 
the  second  defendant  to  recover  the  amount 
paid  him  by  the  first.  Cmembrakandi  Musut- 
Ti  V.  Thandval  Puthalath  Shekharan 
NAYAR...I.  L.Bep.  6  Mad.  41, 1882.  Innes, 
C.J.  (Offg.),  and  M.  Ayyar,  J. 

25. Withdrawal  of  Suit  Jinder  §   246, 

Act  VIII.  of  1839— 5<z/e  under  Subsequent 
Attachment^Act  X.  4/1877,  S  Zll—Act  VIII,  of 
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1859,  ^57']  A  claim  to  attach  property  made 
under  $  246,  Act  V III.  of  1859,  was  dismissed, 
and  the  claimant  instituted  a  regular  suit  against 
the  decree. holder,  but  subsequently  %irithdrew 
the  suit  without  obtaining  leave  to  institute  a 
fresh  suit,  and  the  decree- holder  released  the 
property  from  attachment.  The  same  property 
having  been  afterwards  sold  in  execution  of  the 
same  decree :— • 

Held,  that  a  subsequent   suit  for  possession 
against  the  purchaser  was  not  barred  under  S  97 

of   Act   VIII.   of    1859.        MUKHODA     SOOMDURY 

Dasi  v.  Ram    Churn  Karmokar...!.  I4.  B«p. 
8  Oal.  871, 1382  ;  11  Gal.  Bep.  194.  Pnnsep 
and  O^Kinealy^  JJ. 
S.  C.  under  Procedure— CiviL  16. 

26. Assignment     of ^ for       Wrongful 

Attachment."]  A  mere  right  to  sue  for  compen- 
sation for  damages  caused  by  a  wrongful  act, 
e.g.,  wrongful  attachment  of  movable  property, 
cannot  be  made  the  subject  of  sale.     Bagi  Lal 

V.  Fateh  Chand I.   L.  Bep.  5  AIL  207, 

1882.     Tyrrell  and  Mahmood,  JJ. 

27. Security  Bond  on  Grant  of  Certi- 
ficate of  Administration  of  Minor^s  Estate,  Suit 
to  Enforce  —  Act  XL,  of  1858.]  Assuming  that 
the  District  Judge  has  power  under  Act  XL  of 
1858  to  call  upon  the  person  to  whom  he  grants 
a  certificate  of  administration  of  a  minor's  pro- 
perty, to  furnish  security,  it  is  very  doubtfu 
whether  he  could,  by  assignment,  entitle  another 
person  to  sue  on  the  security  bonds. 

But  where  there  has  been  no  assignment  of 
such  bonds  by  the  Judge,  no  suit  can  be  main- 
tained upon  them  by  a  person  to  whom  a  certi- 
ficate of  administration  of  the  minor's  estate  has 
been  granted  after  the  cancelment  of  the  former 
certificate. 

No  equitable  rights  are  created  in  the  minor 
by  such  bonds  which  would  render  such  a  suit 
maintainable.  Amar  Nath  v,  Thakur  Das. 
I.  L.  Bep.  5  All.  248, 1888.    Straight  aod 

Oldfield,  JJ. 

38. Temple,  Worshipper  at-^uit  hy  to 

Establish  Right  to  Exclusive  Worship  for  his 
Caste-- Parties— Ad  X,  of  xZtj,  S  30  —  limi' 
tation  —  Caste  Question  —  Bom.  Reg.  II.  of 
1827,  %  21.]  The  plaintiffs,  four  members 
of  the  Chitpawan  caste  of  Marathi  Brahmans  at 
Agashi,  in  1876,  sued  the  defendants,  meotbeis 
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of  the  caste  of  Palshe  Brahmans,  alleging  that 
their  own  and  certain  other  classes  of  Brahmans 
had  the  exclusive  right  of  entering  and  worship- 
ping  at  the  inner  shrine  of  a  certain  temple,  and 
that  the  defendants,  though  not  belonging  to 
any  of  the  privileged  classes,  on  the  1st  August, 
187 1,  and  thereafter  did  enter  the  inner  shrine 
and  performed  worship  there  ;  and  prayed  for 
a  declaraton  of  their  exclusive  right  to  worship 
in  the  inner  shrine,  and  for  an  injunction 
restraining  the  defendants  from  entering 
therein  : — 

Held,  1st,  that  the  suit  was  not  barred  by 
limitation.  The  acts  complained  of  were  in- 
trusions into  a  sanctuary,  and  what  the  plain- 
tiffs sought  was  a  declaration  of  their  rights, 
and  an  injunction  against  further  intrusions 
by  the  defendants.  Such  a  suit  is  not  barred 
by  limitation  merely  because  the  first  act  spe- 
cified may  fall  beyond  the  terms  of  limitation. 
Intrusions  and  acts  of  worship,  whether  right- 
ful or  wrongful,  are  not  continuous  like  pos- 
session, and  there  is  nothing  in  the  law  of  li- 
mitation which  prevents  the  establishment  of 
a  right  connected  with  worship,  or  a  religious 
institution,  merely  because  the  first  interfer- 
ence with  it  may  have  occurred  more  than  3 
or  6  or  12  years  before  the  institution  of  the 
suit. 

If  the  acts  of  worship  or  other  proceedings 
of  the  defendants  in  such  a  case,  have  been 
so  often  repeated,  and  so  consistent,  during  a 
long  period,  that  a  presumption  of  a  legal 
foundation  for  them  fairly  arises,  they  may  pro- 
perly be  defended  on  such  a  presumption,  but 
that  would  be  quite  apart  from  the  question 
of  limitation.  A  long  continued  and  undis- 
turbed practice  is  to  be  referred,  if  it  can  be 
referred,  to  a  legal  origin. 

2ndiyy  that  the  plaintiffs  were  entitled  to 
maintain  the  suit  in  respect  of  the  personal 
injury  done  to  them  by  the  alleged  pollution  of 
the  shrine,  whether  the  G>de  of  1859  or  §  30  of 
Act  of  1877  applied,  the  latter  section  being 
regulative  only,  and  not  constitutive. 

Whether  or  not  the  plaintiffs  and  defendants 
in  the  present  suit,  so  represented  their  respec- 
tive castes  as  that  the  decree  in  the  suit  would 
bind  the  other  members  of  the  two  castes, 
would  be  open  to  argument  in  another  case ; 
but  it  may  be  consistent  with  general  principles 
that  certain  judicial  proceedings  taken  by,  or 
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against,  a  select  number  as  representing  a  large 
class,  may,  if  fairly  and  honestly  conducted, 
bind  or  benefit  the  whole  class. 

3ra?(y— That  the  question  involved  in  the  suit 
was  not  a  caste  question  within  the  meaning  of 
$  21  of  Bombay  Regulation  II.  of  1827,  and 
that  the  Civil  Courts  had  jurisdiction  to  enter- 
tain the  suit. 

The  meaning  of  $  21  of  Bombay  Regulation 
II.  of  1827  is  that  the  internal  economy  of  a 
caste  is  not  to  be  interfered  with  by  the  Courts, 
not  that  no  possible  matter  of  litigation  in 
which  a  question  of  caste  usage,  or  right,  or 
privilege  may  arise  cannot  be  taken  cognizance 
of.  Anandrav  Bhikaji  Phadkb  v.  Shankar 
Daji  Charva  ..I.  L.  Bep.  7  Bom.  323, 
1888.     West  and  A^.  Haridas,  JJ. 

29. Sale    in  Execution    Set  Aside  — 

Purchase  Money,  Return  of,  without  Interest — 
Suit  for  Interest.']  A  sale  in  execution  of  a  de- 
cree held  under  Act  VIII.  of  1859,  was  set  aside 
after  Act  X.  of  1877  came  into  force  on  an  appeal, 
under  the  latter  Act,  by  the  judgment-debtor, 
from  an  order  passed  under  the  former  Act, 
refusing  to  set  aside  the  sale,  and  the  purchase- 
money,  less  the  expenses  of  the  sale,  was  return- 
ed to  the  plaintiff,  the  execution  purchaser,  whose 
application,  made  to  the  Court  executing  the 
decree,  for  interest,  was  rejected. 

Id  a  suit  by  the  plaintiff  against  the  decree- 
holder  to  recover  interest  on  the  purchase - 
money  and  the  expenses  of  the  sale  : — 

Heldf  by  the  Full  Bench,  that  the  provisions  of 
Act  VIII.  of  1859,  and  not  those  of  Act  X.  of 
1877,  were  applicable  to  the  determination  of  the 
matter  in  dispute. 

Held,  by  the  Division  Bench  (Straight,  }.,  and 
Tyrrell,  J.)  that  having  regard  to  the  Full  Bench 
ruling  the  suit  was  maintainable,  but  that  con- 
sidering that  the  claim  for  interest  was  not  made 
for  more  than  two  years  after  the  return  of  the 
purchase-money,  and  had  been  rejected  by  the 
Court  executing  the  decree,  the  plaintiff  ought 
not  to  be  granted  the  relief  sought.     Raghubar 

Daval  V,  The  Bank  of  Upper  India I.  L. 

Bep.  6  AIL  364, 1883. 

30. To  Set  Aside  Execution   Sale  in 

Fraud  of  Adjustment  Out  of  Court  and  Uncer- 
tified—Act X.  of  1877,  S  258.]  A  suit  will  lie  to 
set  aside  a  sale  and  to  recover  possession  of  a 
judgment-debtor's  property  purchased  by  the 
judgment-creditor,  at  a  sale  under  execution 
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taken  out  by  him  fraudulently  and  in  breach  of 
an  undertaking  to  abstain  from  further  proceed- 
ings entered  into  by  him  on  receipt  of  money 
paid  out  of  Court,  the  payment  not  being  certified 
to  the  Court.  Ishan  Chunder  Bandopadhya 
9.  Indro  Narain  Gossami...!.  L.  Bep.  9  Gal. 
788, 1883  ;  12Cal.  Bep.  390.    Prinsep  and 

Wilson,  JJ. 

81. Planting  Trees — Contingent  Da- 
mages— Suit  to  Remove  Trees."]  The  planting 
of  trees  by  a  man  in  his  own  land,  gives  no 
cause  of  action  to  his  neighbour  to  sue  for  their 
removal  merely  on  the  ground  that  when  the 
trees  grow  up,  they  will  injure  his  crops.     Ram 

Lal  v.  Dalganjan I.  L.  Bep.  5  AIL  369, 

1883.     Stuart,  C.J.,  and  Straight,  J. 

32. Voluntary  Payment — Money  Paid 

for  Defendant— Act  IX. ofi%l2,  SS  69,  70]  The 
plaintiff  purchased  certain  immovable  property, 
part  of  the  purchase  money  being  left  with  him  on 
his  undertaking  to  satisfy  a  decree  held  against 
his  vendor.  On  his  failure  to  do  so,  his  vendor 
sued  him,  and  obtained  a  decree  for  the  balance 
of  the  purchase  money  which  was  paid  by  the 
plaintiff.  Subsequently  the  judgment-creditor 
of  the  vendor  attached  the  property  in  execution 
of  his  decree,  and  the  plaintiff,  in  order  to  release 
it,  paid  the  amount  of  such  decree. 

In  a  suit  by  the  plaintiff  against  his  vendor 
to  recover  the  amount  so  paid : — 

Held^  that,  under  the  circuipstances  of  the  case, 
the  plaintiff  was  entitled  to  recover  under  the 
provisions  of  \  70  of  the  Contract  Act  IX.  of 
1872,  the  defendant  having  enjoyed  the  benefit 
of  the  payment  which  was  made  for  him,  and 
which  was  not  intended  to  be  a  gratuitous  pay- 
ment, by  which  the  decree  against  him  was 
satisfied. 

Semhle,  that  the  case  came  within  the  provi- 
sions of  S  ^9  of  the  Contract  Act,  and  the 
principle  laid  down  in  Dulichand  v.  Ramkislien 
Singh  (L.  R.  8  I.  A.  93;  I.  L.  Rep.  7  Cal.  648). 
AjuDHiA  Prasad v.Bakar  Sajjad...!.  L.  Bep. 
6  All.  400, 1883.     Oldjield  and  Brodhurst,  JJ. 

83. Cause  of  Action — Suit  to  Establish 

Right  toProperty  Attached  after  Removal  of  Attach- 
ment.'] Where  a  claim  to  property  attached  in 
execution  of  a  decree  against  a  third  person  has 
been  dismissed  as  being  made  too  late,  a  suit 
will  lie  to  establish  the  plaintiff's  title  thereto, 
though,  at  the  date  of  the  institution  of  the  suit, 
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the  attachment  has  virtually  ended  by  the 
decree  being  satisfied.     Srekputtee  Mirdha  v 

KartickSinoh 11  Cal.  Bep.   181,  1882. 

Cunningham  and  Tottenham,  J  J. 

84. Of  Remote  Reversioner  to  Set  Aside 

Adoption  by  Wi4o7D.]  The  mere  possibility  of 
succeeding  to  the  estate  held  by  a  Hindu  widow 
for  life,  does  not  confer  on  the  person  who  has 
it,  the  right  to  sue  to  contest  an  adoption  made 
by  her ;  such  a  suit  must  be  brought  either  by 
the  presumptive  heir,  or  in  the  case  of  his  re- 
fusal to  sue,  or  precluding  himself  by  act  or 
word  from  suing,  or  of  his  concurrence  in  the 
alleged  wrongful  act,  or  collusion,  by  the  next 
reversioner.  In  such  a  suit  the  plaint  must  state 
why  the  presumptive  heir  does  not  sue,  and  the 
Court  will,  in  the  exercise  of  its  discretion, 
decide  whether  the  plaintiff  is  competent  to  sue, 
and  whether  it  is  necessary  that  any  other  party 
should  be  joined.     Gvanendro  Nath  Roy  v 

LoBONGOMUNjuRi  Dabi 11  Cat  Bep.  198, 

1882.     Cunningham  and  Tottenham,  JJ. 

35. Certified  Purchaser  at   Execution 

Sale — Benami  Purchase — Sale  Certificate  Issued 
after  Time  Limited— Act  VIII.  of  1859,  5  260— 
Act  X.  of  1877,  S  317.]  In  1869  and  1871  the 
defendant  purchased  certain  immovable  pro- 
perty at  sales  in  execution  of  decrees  against 
the  plaintiff.  In  1881  the  plaintiff  sued  for  a 
declaration  that  these  purchases  had  been  made 
for  her  benefit  and  in  her  favour.  At  the  date 
of  the  institution  of  the  suit  the  defendant  had 
not  obtained  a  sale-certificate,  but  he  subse- 
quently obtained  one : — 

Held,  that  when  the  suit  was  instituted  it  was 
maintainable  as  against  the  defendant,  for  \  260 
of  Act  VIII.  of  1859  did  not  apply,  as  the  defend- 
ant was  not  a  certified  purchaser  under  that 
section.  When  he  duly  obtained  a  certificate, 
under  $  317  of  Act  X.  of  1877  he  became  a  cer- 
tified purchaser,  and  the  suit  would  only  be 
maintainable  if  the  plaintiff  made  out  a  case 
falling  within  the  provisions  of  the  last  part  of 
that  section.  Aldwell  v.  Ilahi  Bakhsh...!. 
L.  Bep.  5  AIL  478, 1883.    F.  B. 

86. Reversioner  —  Adverse    Possession 

to  Hindu  Widow  ^Limitation,]  The  next  pre- 
sumptive reversioners  entitled  to  property  on 
the  death  of  a  Hindu  female  who  has  succeeded 
thereto  by  inheritance,  and  who,  whether  through 
indifference  or  carelessness  or  by  deliberate  or 
intentional  omission  to  assert  her  own  rights 
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■  has  acquiseced  in  a  possession,  on  the  part  of  third 
persons  that  is  adverse  to  such  rights,  so  as  to 
imperil  the  rights  of  reversioners,  are  entitled  to 
sue  for  a  declaration  of  their  rights,  and  on  mak- 
ing out  a  proper  case,  to  have  the  estate  reduced 
into  possession,  so  as  to  prevent  their  rights 
becoming  barred  by  limitation. 

A.  was  entitled  to  succeed  to  the  property  in 
question  as  heiress  to  her  father  B.  if  it  was  BS 
separate  property. 

The  defendants,  alleging  that  the  property 
was  ancestral  and  not  the  separate  property  of 
5.,  took  possession  of  it.  The  plaintiffs  who,  if 
the  property  was  the  separate  estate  of  B.^  were 
the  next  presumptive  reversioners  to  ^.,  sued  for 
a  declaration  of  their  rights  and  for  possession, 
alleging  that  the  property  was  B's  separate 
estate,  that  they  were  the  next  reversioners  after 
/!.,  and  that  A.  was  acquiescing  in  the  possession 
of  the  defendants  which  was  adverse  to  her  and 
to  them : — 

Held,  that  the  plaint  disclosed  both  a  right  in 
the  plaintiffs  to  sue  and  a  good  cause  of  action. 
A.  applied  to  be  made  a  plaintiff,  and  the  pro- 
perty having  been  decided  to  be  A's  separate 
estate,  to  which  therefore  A.  was  entitled  :— 

Held^  that  having  regard  to  i4.'s  conduct,  the 
plaintiffs'  reversionary  title  should  be  declared, 
but  possession  be  given  to  B,y  and  in  the  event 
of  her  declining  to  accept  possession,  that  one  of 
the  plaintiffs  should  be  put  into  possession  as 
manager  for  her,  to  act  under  the  orders  and 
directions  of  the  lower  Court,  filing  accounts  in 
and  paying  the  income  to  her  through  the 
Court,  whose  receipts  should  be  a  sufficient 
discharge.  Adi  Devnarain  Singh  v,  Dukha- 
RAM  S1NGH...I.  L.  Bep.  5  All.  632, 1883. 
Straight  and  Tyrrell,  JJ. 

S.  C.  under  Hindu  Law— Partition. 
18. 

87. For  Re-sale  of  Property  Sold  in  Exe- 
cution of  Decree  on  Puisne  Mortgage — Act  XIV. 
of  1882,  \S  285,  2gS--Decree,  mode  of  Enforcing.'] 
Where  mortgaged  property  is  sold  in  execution 
of  a  decree  obtained  by  a  puisne  mortgagee  on 
his  mortgage,  the  only  course  open  to  a  prior 
mortgagee,  in  order  to  procure  satisfaction  of  a 
decree  obtained  by  him  on  his  mortgage  prior 
to  the  execution  sale,  is  by  a  suit  to  set  aside 
the  former  sale,  and  to  establish  his  right  to 
have  the  property  re-sold  in  execution  of   his 
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decree.  Jagat  Narain  Rai  v.  Dhundhev  Rat. 
I.  L.  Bep.  6  All.  666, 1883.     Straight  and 

Brodhurst,  J  J. 

88.  For  Purchase -Money    on   Sale    in 

Execution  of  Decree  being  Set  Aside  or  Proving 
Infructuous—''  Saleable  Interest,''  Act  XIV.  of 
1882,  §§313,  315]  The  purchaser  at  a  sale  in 
execution  of  a  decree  may  maintain  a  suit 
against  the  decree-holder  to  recover  his  pur- 
chase-money, when  it  turns  out  that  the  judg- 
ment-debtor had  no  saleable  interest  in  the 
property  sold,  and  is  not  limited  to  the  special 
procedure  in  the  execution  department  provided 
by  §  315  of  the  Civil  Procedure  Code,  Act  XIV. 
of  1882. 

Per  Straight,  Tyrrell,  and  Oldfield,  JJ.— The 
expression  "no  saleable  interest"  in  §§  313  and 
315  of  that  Code  must  be  interpreted  in  the 
widest  and  most  general  sense,  and  as  meaning 
in  plain  terms  "  nothing  to  sell,"  and  are  not 
confined  to  those  instances  where,  though  the 
judgment-debtor  has  some  interest,  it  is, 
either  by  prohibition  of  law  or  for  some  other 
reason,  unsaleable.  Munna  Singh  v.  Gaja- 
DHAR  Singh... I.  L.  Bep.  6  All.  677,  1883. 

F.  B. 
51?^  also  Benode  Behari  Nundi  v. 
MoHESH  Chunder  Ghose...12 
Cal.  Bep.  331,  under  Civil 
Procedure  Code,  Act  XIV. 
of  1882,  §  816.  1. 

BIQHT  OF  WAY. 

Extent  of  User— Alteration  of  Purpose   for 

which  Way  used. 
See  Easement.  7. 

GoPAL  r.  JUDD00...I.  L.  Bep.  9 
Cal.  778. 

Unity  of  Possession—  Severance. 

See  Easement.  6. 

Chunder    Coomar    v.    Koylash 

Chunder I.  L.  B.  7  Cal. 

666 ;  L  L.  B.  8  Cal.  677. 

BIOT. 

1. ■   Unlawful    Assembly —  Penal  Code, 

$  148— PriVa/f  Defence,  Exceeding  Right  of] 
To  support  a  conviction  under  $  148  of  the 
Penal  Code,  it  is  necessary  to  find  that  the  con- 
victed persons  were  members  of  an  unlawful 
assembly. 
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Where  the  common  object  of  an  assembly  of 
more  than  5  persons  was  to  resist  by  force  an 
unlawful  trespass  on  land,  and  the  Sessions 
Judge  therefore  acquitted  all  of  the  accused 
except  four,  whom  he  convicted  of  rioting  under 
5  148  of  the  Penal  Code,  because  he  considered 
that  they  had  exceeded  their  right  of  private 
defence  of  their  property: — 

Held,  that  the  convictions  could  not  be  sup- 
ported, inasmuch  as  the  accused  were  not 
members  of  an  unlawful  assembly. 

In  ike  Matter  of  Kalee  Mundle...10  Cal. 
Bep.   278,1882.     Mitter2Si^MacUan,]], 

2.  CLaim    of  Right— Possession^     A 

plea  of  right  to  possession  is  no  answer  to  a 
charge  of  rioting  by  making  a  forcible  entry  on 
land  cultivated  by  a  trespasser  in  possession 
who  opposes  the  entry.    Appavu  Naik  «.  The 

Queen I.  L.  Bep.  6  Mad.  245,  1882. 

InneSf  J. 

RIPABIAK  PB0PBIET0B8,  BIGHT8 
OP. 

5^  Water.  1. 

First  Asst.  Collector  of  Nasik 

V.  SHAMJI...I.  L.  Bep.  7  Bom. 

209. 

BIVEB. 

Diversion  of — Rights  of  Riparian  Proprietors 

— Right  of  Government  to  Regulate. 

See  Water.  1. 

First  Asst.  Collector  op  Nasik 

V.  SHAMJI...L  L.  Bep.  7  Bom. 

209. 

—  Public  Navigable — Fishery  in. 

5^^  Estoppel.  10. 

GouR  Huri  V,  AMIRUNNISSA...II 
Cal.  Bep.  9. 

BOAD  CESS. 

See  Bes  Judicata.  30. 

David  v,  Grish  Chundbr...!.  L. 
Bep.  9  Cal.  183. 
See  Set.Ofl:  8. 

Shumbhu  Nath  v.  Hurro  Sun- 

deri UCaLBep.  140. 

See  Small  Cause  Court— tfofussiL 
12. 
David  v.  Grish  Chunder...L  L. 
Bep.  9  Cal.  183. 


BOAD  C^SI^— contd. 

Neglect  to  Pay — Damages. 

See  Damages.  1. 

Saroda    Prosad    v.     Prosunno 
C00MAR...I.  I<.  Bep.  8  Cal. 
290. 
BOCBETS. 

See  Arms  Act  XI.  of  1878,  §  5. 1. 
Queen  v,  Suppi  ..L  I«.  Bep.  5 
Mad.  159. 

BTTLE  IN  SHELLEY'S  CASE. 
See  English  Law.  1. 

Mithibai  v.  L1MJI...I.  L.  Bep.  6 
Bom.  161. 
BYOTI  TENUBE,  TEST  OF. 

See  Sale  for  Arrears  of  Bent.  4. 
DuRGA  V.  KALIDAS...9  Cal.  Rep. 
449. 

byotWabi  land,  pabtition  op. 

5^^  Partition.  5. 

MUTTUVAYYANGAR   V,    KUDALALA- 
GAYYANGAR I.    L  Bep.  6. 

Mad.  97. 
SALE. 

Mortgage  or. 

See  Evidence.  27.  27a. 

Hem  Chunder  v.  Kally  Churn. 

I.  L.  Bep.  9  Cal.G28. 

Kashi  Nath  v.  Hurihur...!.  L. 

Bep.  0  CaL  898. 

See  Mortgage.  26.  27. 

Govinda  v.   Jesha...!.  L.  Bep. 

7  Bom.  73. 

Mahadaji  ©.  VITHAL...L   L.  Bep. 

7  Bom.  78. 

See  Pre-emption.  11. 

Bhajanv.  MUSHTAK...I.  L. Bep* 
6  AU.  324. 
SALE  FOB  ABBEABS  OF  BENT. 

Avoidance     of    Encumbrance   or    Under- 

Tenure. 
See  Sale  for  Arrears  of  Bent.  4. 5. 

Notice  of — Publication. 

See  Sale  for  Arrears  of  Bent.  7. 
Maharajah     of     Burdwan    ». 
Kristo  KAMINI...I.  L.Bep. 
9  CaL  931. 

Pending  Suit  to  Enforce  Mortgage  of  Pat- 

tadar's  Interest. 
See  Landlord  and  Tenant.  M, 
KoNDi  V*    Dakshanamurthi...!. 
L.  Bep.  6  Mad.  371. 
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—  Publication  of  Notice — Irregularity. 

See  Sale  for  Arrears  of  Bent.  1.  2. 

Purchase  by  Defaulting  Co-Sharer. 

See  ConBtructive  Trust.  1. 

Ram  Loll^;,  Debender  Nath...I. 

L.  Bep.  8  Cal.  8 ;  9  Cal. 

Bep.  337. 

1. Publication  of  Notice  of  Sale  —  Ma- 
terial Irregularity— Beng.  Reg.  VIII.  ^/  1 819,  § 
8,  CI.  2.]  Clause  2  of  §  8  of  Bengal  Regulation 
VIII.  of  1819,  which  provides  that  a  notice  of 
sale  under  the  Regulation  shall  be  stuck  up  in 
the  cutcherry  of  the  Zemindar,  is  not  complied 
with  by  serving  the  notice  on  the  Zemindar  him- 
self or  his  agent. 

The  object  of  the  Regulation  is  to  make 
known  to  the  holders  of  undcr-tcnuros  and 
ryots  and  the  residents  of  the  place  that  the 
patni  will  be  sold  if  the  arrears  are  not  paid  off 
within  the  time  specified,  and  if  the  notice  is  not 
stuck  up  in  the  cutcherry  as  prescribed  by  the 
Regulations,  there  issuchamateri.il  irre^jularity 
in  the  publication  as  will  avoid  the  sale.  Go- 
BiND  Lall  Seal  v,  Chandhury  Maity...!.  L. 
Bep.  9  Cal.  172,  1882.     Totlenham  and 

Base,  JJ. 

2. Beng.  Reg.  VI I L  of  \^lg— Publica- 
tion of  Notice.'^  The  due  publication  of  the 
notices  required  by  Ben;/al  Ki'_i^ni!ati(ni  VIII.  of 
1819  forms  an  essential  portion  of  the  founda- 
tion on  which  the  summary  power  of  sale  is 
exercised,  and  the  zamindar  who  institutes  the 
proceeding  is  exclusively  responsible  for  its  re- 
gularity, and  should  take  care,  that  due  publica- 
tion is  not  left  matter  of  controversy.     Maha- 

RAJAH  OF   BURDWAN    V.    SrIMALI    TaTIA    SuON- 

DARi  DEBIA...L.  B.  10  I.  A.  19, 1882 ;  I.  L. 
Bep.  9  Cal.  619. 

8. Beng.  Act  VIII,  of  1869,  \S  59,  60— 

Sale  Proclamation — Under  Tenure.^  Held,  on 
the  construction  of  a  sale  certificate  and  a 
proclamatron  of  sale  purporting  to  be  made 
under  $$59  and  60  of  Bengal  Act  VIII.  of  1869, 
that  what  passed  by  the  sale  was  not  an  under- 
tenure,  but  merely  the  right,  title  and  interest 
of  the  judgment-debtor  therein. 

The  declaratory  portion  of  a  sale  proclamation 
is  not  by  itself  sufficient  to  override  the  descrip- 
tion of  the  property  in  the  body  of  the  document. 
74 


SALE  FOB  ABBEABS  OF  BENT— ro»/^. 

DwARKA  Nath  V,  Aloke  Chunder I.  L. 

Bep.  9  Cal.  641, 1888.     Maclean    and 
O  Kinealy,  JJ. 

4. Beng.  Act  VIII.  of  1869,   $f  59,  60, 

66  —  Encumbrance,  Avoidance — Ryoti  Tenure, 
Test  of— Right  of  Occupancy^  The  purchaser  of 
a.ganti  tenure  at  a  sale  held  under  the  provisions 
of  H  59  and  60  of  Bengal  Act  VIII.  of  1869, 
is  not  entitled  to  evict,  under  $  66,  the  holder 
of  an  under-tenure  of  the  land  covered  by  the 
ganti  tenure,  which  under-tenure  has  been 
created,  not  by  the  owner  of  the  ganti  tenure, 
but  by  the  superior  landlord  before  the  creation 
of  the  ganti  tenure. 

Per  Picld,  J.- The  only  test  of  a  ryoti  in- 
terest is  to  see  in  what  condition  the  land  was 
when  the  tenancy  was  created.  If  ryots  were 
already  in  possession  of  the  land,  and  the 
interc^st  created  was  a  right,  not  to  the  actual 
physical  possession  of  the  land,  but  to  collect  the 
rents  from  those  ryots,  that  is  not  a  ryoti 
interest.  But  if  the  land  was  jungle  or  uncul- 
tivated or  unoccupied,  and  the  tenant  was  let 
into  physical  possession  of  the  land,  that  would 
be  a  ryoti  interest ;  and  the  nature  of  this 
interest  so  created  would  not  be  altered  by  the 
subsequent  fact  of  the  tenant  sub-letting  to 
under-tenants.  Dur(JA  Prosdnno  Ghose  v. 
Kalidas  Dut 9  Cal.  Bep.  449,  1881. 

Prinscp  and  Field,  J  J. 

5. Avoidance  of   Under-Tcnure — Dar. 

patni  T  nurc  —huiiiiibrancc — Deng.  Act  VUI.  of 
1869,  §§  59,  60,  66.]  The  sale  of  n  patni  tenuie 
for  its  own  arrears  under  §§  59  and  60  of  Bengal 
Act  VUI.  of  1869,  does  not, />rr  se,  avoid  the 
darpatni  tenures,  but  only  renders  them  avoid- 
able at  the  option  of  the  purchaser. 

An  under-tenure  is  an  incumbrance  within  the 
meaning  of  §  66  of  Bengal  Act  VI 11.  of  1869. 
TiTU  Biui  V.  Mohesh  Chunder  Bagchi  ..I.  L. 
Bej.  9  Cal.  683|  1883  ;  12  Cal  Bep.  304. 

F.  B. 

6.  Sale  of  Portion  of  Tenure — Bcugal 

Act  VIII.  of  1869,  SS  59.  60, 64.  ]  A  i>ortion  of  a 
tenure  cannot  be  the  subject  of  a  sale  under 
§  64  of  Bengal  Act  VIII,  of  1869  so  as  to  give 
the  purchaser  the  same  privilege  as  he  would 
acquire  by  the  purchase  of  an  entire  tenure 
under  §§  59  and  60. 

A  landlord  who  was  in  receipt  of  a  half  share 
of  the  rent  of  a  certain  tenure  caused  that  share 
of  the  tenure  to  be  sold  in  execution  of  a  decree 
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SALE  FOB  ARREARS  OF  RE^T^-contd, 

for  arrears  of  rent.  After  such  sale,  A.,  the 
purchaser,  took  possession.  Subsequently  the 
tenant  executed  a  mortgage,  and  a  decree  being 
obtained  by  the  mortgagee,  the  whole  tenure 
was  sold  in  execution  thereof,  and  purchased  by 
the  mortgagee,  who  proceeded  to  oust  A, 

In  a  suit  by  i4.  to  recover  possession  of  his 
half  share  of  the  tenure  : — 

Held,  that  he  could  not  make  out  a  title  to  the 
half  tenure  with  the  privilege  attaching  to  the 
purchase  of  an  entire  tenure  under  55  59  and  6o 
of  Bengal  Act  VIII.  of  1869,  and  as  it  appeared 
that  the  mortgagor,  whose  rights  and  interests 
only  were  sold,  was  only  one  of  several  co- 
sharers,  in  the  absence  of  those  co-sharers  who 
were  not  parties  to  the  suit,  A.  was  not  entitled 
to  the  relief  he  claimed.  Reilly  v.  Hur  Chun- 
DER  GHOSE...I.  L.  Re%  9Cal.  722,  1883  ; 
12  Cal.  Rep.  89.     Cunningham  and  Maclean, 

jj. 

7. Notice  of  Sale,  Publication  of^Beng. 

Reg.  VIIL  of  1819,  S  8.]  If  there  is  a  cut- 
cheri  upon  the  land  of  the  defaulting  patnidar, 
the  notice  required  by  $  8  of  Bengal  Regula. 
tion  VIII.  of  1819  must  be  published  there ; 
but  where  there  is  no  such  cutcheri,  the  notice 
should  be  published  at  the  principal  town 
or  village  within  the  taluk.  Mere  delivery  of 
the  notice  to  the  patnidar  or  one  of  his  amlas, 
is  not  sufficient;  it  must  be  published  in  the 
manner  required  by  that  section.  The  Maha- 
rajah OF  BURDWAN  9.  KrISTO    KaMINI    DaSI  .. 

I.  L.  Rep.  9  Cal.  931, 1883.    F.  B. 

SALE  FOR  ARREARS  OF  REVENUE. 

— ^  Certificate  of  Title,  Effect  of. 

See  Sale  for  Arrears  of  Revenue. 
2. 

—  Court  Fees  on  Suit  to  Set  Aside. 

See  Coiirt  Fees.  7. 

Drapu  v.  IshanChunder 9 

Cal.  Rep.  2S1. 

—  Limitation  to  Suit  to  Set  Aside. 

See  Limitation.  85. 

Raj  Chundra    v.   Kinck)...I.   L. 

Rep.  8  CaL  829. 

See  Sale  for  Arrears  of  Revenue.  4. 

-^  Notification  —  Irregularity. 

See  Sale  for  Arrears  of  Revenue.  1 
2.  3.  ' 


SALE  FOR  ARREARS  OF  REVEOTTS 

— contd, 

—  Suit  to  Set  Aside ~  Limitation. 

See  Limitation.  85. 
See  Sale  for  Arrears  of  Revenue. 
4. 

—  Suit  to  Set  Aside— Parties. 

See  Sale  for  Arrears  of  Revenue. 
2. 

1. Undet'Tenures  —  Act  XL  of  1859. 

§  37']  A  person  holding  land  which  is  not  pro- 
tected from  the  operation  of  §  37  of  Act  XI.  of 
1859,  by  any  of  the  first  three  exceptions,  is  yet 
entitled  to  the  benefit  of  the  fourth  excep- 
tion in  respect  of  any  of  the  items  specified 
therein  which  may  have  been  established  on 
the  land,  and  there  is  nothing  in  the  words  of 
the  exception  conferring  the  benefit  of  it  on 
j^enure  and  under-tenure  holders  and  excluding 
the  ryot  from  it  Bhago  Bibee  v.  Ramkant  Roy 
Chowdhry  (I.  L.  R.  3  Cal.  293)  followed. 

The  benefit  of  the  fourth  exception,  however, 
must  be  limited  to  improvements  effected  bonA 
fide,  and  to  permanent  buildings  erected  before 
the  revenue  sale,  and  should  not  be  conceded 
to  anything  subsequently  constructed,  or  which 
appears  to  have  been  constructed  merely  for  the 
purpose  of  defeating  the  rights  of  an  auction  pur- 
chaser. AjGUR  Au  V,  AsMUT  ALI...I.  L.  Rep. 
8  CaL  110, 1881 ;  10  Cal.  Rep.  87.  Totten- 
ham and  Maclean f  JJ. 

2. Suit  to  Set  Aside,  Parties  to  —  Act 

XL  ^/i859,  §§6,  28,  ZS—Beng.  Act  VII.  of  im, 
$  Z—Certificate  of  Title,  Effect  of— Act  X.  of  1877, 
f$  32,  424.]  A  sale  notification  under  §6  of 
Bengal  Act  XI.  of  1859  was  affixed  in  the  parti- 
cular places  mentioned  in  that  section  on  the 
2nd  May,  1879,  and  the  date  fixed  in  that  notifi- 
cation for  the  sale  was  the  31st  May,  1879. 
Subsequently,  the  31st  May  being  ascertained 
to  be  a  holiday,  and  the  ist  June  being  a 
Sunday,  the  Collector,  purporting  to  act  under 
S  20  of  the  Act,  issued  a  notification  on  the  26th 
May,  postponing  the  sale  till  the  2nd  June.  The 
sale  was  held  on  that  day,  and  the  Commissioner 
having  upheld  it  on  appeal,  a  certificate  of  title 
was  given  to  the  purchasers. 

In  a  suit  to  set  aside  the  sale  : — 

Held,  that,  inasmuch  as  the  notification  under 
5  6  of  the  Act  had  not  been  affixed  30  days  be- 
fore the  date  fixed  by  it  for  the  sale,  the  require- 
ments of  the  section  had  not  been  fulfilled,  and 
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the  irregularity  was  not  cured  by  the  notification 
of  the  26th  May. 

ffeld^  alsoy  that  the  effect  of  obtaining  the 
certificate  of  title  was  simply  this; —that  the 
Court  would  be  bound  to  presume  conclusively 
that  any  notice  or  notification  required  to  be 
posted  or  served  under  Act  XI.  of  1859  and 
Bengal  Act  VII.  of  1868  was  duly  served  and 
posted.  Section  28  of  Act  XI.  of  1859  does  not 
mean  that  the  Court  is  bound  to  presume  that 
the  notification  was  affixed  in  the  places  men- 
tioned in  $  6  thirty  days  before  the  date  fixed  in 
the  notification  as  the  date  of  sale. 

The  Secretary  of  State  is  not  a  necessary 
party  to  a  suit  to  set  aside  a  sale  for  arrears  of 
revenue,  but  the  Government  have  such  an  inter- 
est as  would,  on  their  application,  entitle  them 
to  be  made  a  party. 

Section  424  of  the  Civil  Procedure  Code,  Act 
X.  of  1877,  ^o®*  "ot  preclude  the  Court  from 
adding  the  Secretary  of  State  as  a  necessary 
party  under  $  32.  Bal  Mokoond  Lall  v.  Jik- 
juDHUN  R0Y...I.  L.  Rep.  9  Cal.  271 ;  11  Gal. 
Rep.  466, 1882.     Mitter  and  Norris,  J. 

a Act  XL  of  1859,   SS  6,  33,  — /rr^. 

gularity  —  Notification  of  Sale  —  Omission  of 
Names  of  Proprietors.']  When  a  notification  of 
sale  of  a  share  in  a  revenue  paying  estate  is 
issued  under  §  6  of  Act  XI.  of  1859,  the  fact 
that  the  notification  does  not  contain  the  names 
of  all  the  recorded  proprietors  of  the  share, 
but  names  only  one  of  them,  does  not  amount 
to  an  irregularity  within  the  meaning  of  §  33 
of  that  Act.  The  Secretary  of  State  for 
India  in  Council  v,  Rashbehary  Mookerjee. 
I.  I«.  Rep.  9  CaL  691, 1882 ;  12  Cal.  Rep. 
27.     Mitter,  C.J.  (OfFg.),  and  Maclean,  J. 

4. Mad.  Act  IL  of  1864,  §§  38  —  93, 

Limitation— Suit  to  Set  Aside  Sale— Act  XV.  of 
1877,  Sched,  1 1.,  Arts  12  (c),  95.]  Non-compli- 
ance by  the  Collector  with  the  provisions  of  §§ 
38  and  39  of  Madras  Act  II.  of  1864  does 
not  invalidate  the  title  of  the  purchaser  of  land 
sold  for  arrears  of  revenue. 

Where    lands     had   been     sold    for    alleged 
arrears  of  revenue  and  bought  in  for   Govern 
ment,  but  the  sale  was  not  registered  under  §  38 
of  Madras  Act  II.  of  1864: — 

Heldy  that  a  suit  brought  to  set  aside  the 
sale,  one  year  after  the  date  thereof,  against  a 


— contd. 

bond  fide  purchaser  for  value  from  Government 

was    barred   by  limitation.     Karuppa   Tevan 

If,  Vasuoeva  Sastri...!.  Ii.  Rep.  6  Mad.  148, 

1882.     Kernan  and  Kinder sley,  J  J. 

SALE  07  CARGO  FOR  REPAIRS  07 
SHIP. 

See  Ship— Maritime  Lien.  1. 

MUTHAVA      V,     MUTHAVA  ..I.     L. 

Rep.  5  Mad.  884. 

SALE  OF  C0X7RT  FEE  STAMPS 
WITHOUT  LICENSE,  NO  OF> 
FENCE. 

See  Stamp.  7. 

Empress  v.  Jallu I.  L.  Rep. 

4  All.  216. 

SALE  IN  EXECTTTION  OF   DECREE. 

of  "  Ancestral  Property." 

See  Sale  in  Execution  of  Decree.  IL 

Application  to  Set  Aside — Death  of  Judg- 
ment-Debtor— Procedure. 

See  Procedure— Civil.  19. 

Bala  v.  Gulam L  L.  Rep.  7 

Bom.  424. 

Attachment    Necessary    Prior    to  —  for 

Money. 
See  Sale  in  Execution  of  Decree. 
1ft. 

Certificate  of  Sale,  Absence  of— Pfoof  of 

Sale. 
See  Sale  in  Execution  of  Decree. 

18. 19.  19a.  20. 
See  Right  to  Sue.  lie. 

Certificate  of  Sale  Issued  after  Right   to^ 

Barred  by  Limitation,  Effect  of. 
See  LimitatxoD.  17. 18. 

VlTHAHr.     VlTHOJIRAV I.    L. 

Rep.  6  Bom.  686. 
Kylasav.  RAMASAMI...I.  L.  Rep. 
4  Mad.  172. 
See  Mortgage.  3. 

Krishnaj.1    v.    Ganesm L  L. 

Rep.  6  Bom.  139. 

Certificate  Issued  After  Time  Limited. 

Bee  Right  to  Sue.  35. 

Aldwell  v.  Ilahi  Bakhsh...I.  L. 
Rep.  6  All.  478. 
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Certificate  of  Sale,  Purchaser  Without,  or 

With,  Unregistered. 

Sec  Sale  in    Execution  of  Decree. 

18. 19.  20. 
See  Right  to  Sue.  lie 

—  Certificate  of  Sale,  Registration  of,  Effect 
of. 

See  Registration.  3.  4.  27.  28. 

Lakshmandas  v.   Dasrat..  L  L. 

Rep.  6  Bom.  168. 

Sobhagchand    v^    Daulatrav... 

Ibid.  495. 

ProkashChunder^.  Tarachand. 

I.  L.  Rep.  9  Cal.  82  ;  12 

CaL  Rep.  1. 

HusAiNi  Begum  v.  Mulc.I.  L. 

Rep.  6  All.  84. 

Sec  Sale  in  Execution  of  Decree. 

1.2. 

Certificate  of  Sale  Unregistered— Proof  of 

Sale — Admission. 
See  Jurisdiction.  80. 

Sadgapa  w.  Jamuna...I.  L.  Rep. 
6  Had.  54- 

Certified  Purchaser,  Suit  Against. 

See  Civil  Procedure  Code,  Act  X. 
of  1877,  §  317.  1. 
Natesa  v.   Venkataramayyan... 
I.  L.  Rep.  6  Mad.  135. 

Co-Sharer  in  Undivided  Estate,  Right  of, 

to  Object  to. 

See  Civil  Procedure  Code,  Act  X. 
of  1877,  §  622.  3. 

BlSHESHARt>.  HaRI  S1NGH...I.  L. 

Rep.  5  All.  42. 

"-^  for    Costs    against   Father   of    Undivided 
Hindu  Family, 

See  Hindu    Law— Alienation    of 
Ancestral  Property.  22. 
Jutadhri  v.  Rughoobeer...I.  L. 
Rep.  9  Cal.  508. 

Death   of  Judgment- Debtor  after  Attach- 
ment— Procedure. 

See  Execution  of  Decree.  85. 

Ramasami  v.  Bagirathi I.  L. 

Rep.  6  Mad.  180. 


SALE  IN  EXECUnOK  OF  DECREE- 

contd, 

—  for  Debts  Incurred  in  Ancestral  Trade- 

Parties  to  Suit. 
See  Hindu  Law— Alienation  of  An- 
cestral Property.  8a. 
Bass  Kooer  v.  Hurry  Dass...L 
L.  Rep.  9  Cal.  495. 

of  Debt  Secured  by  Mortgage. 

See  Sale  in  Execution  of  Decree. 
17. 

»        Default  of  Purchaser — Re-Sale — Deficiency 
— Sale  of  other  Property — Cancelment  of 
Re-Sale. 
See  Sale  in  Execution  of  Decree.  13. 

~  Deposit   by   Purchaser,   Failure    to    Pay, 
Effect  of. 
Sec  Sale  in  Execution  of  Decree.  24. 

—  Deterring  Bidders,  Effect  of. 

Sec  Sale  in  Execution  of  Decree.  26. 

of  Entire   Estate  Situate  in  Different  Dis- 
tricts. 
Sec  Sale  in  Execution  of  Decree.  26. 

against    Father  (and   Manager)  Alone  of 

Undivided  Hindu  Family. 

See  the    Cases    under  Hindu    Law 

—Alienation    of    Ancestral 

Property,  and   Hindu  Law 

—Partition.  8. 

Badri  V,  Bhagwat...I.  L.  Rep. 

8  Cal.  649. 

against    Manager    (Not     being     Father), 

Alono  of  Undivided  Family. 
See  Hindu    Law  —  Alienation  of 
Ancestral  Property.  14  to 
19. 
See  Hindu  Law— Inheritance— Di«- 
qualification.  1. 
Rr\M  Sahyev.  Lalla...I.  L.  Bep. 
8  CaL  149. 

Fraud  of  Judgment-Creditor  in   Bringing 

about — Damages. 

See  Bight  to  Sue.  11. 

Viraraghava  v.  Venkatachar- 

YAR..r...I.  L.  Bep.  5  Mad. 

217. 

—  of  Hindu  Widow's   Interest  as   Represen- 

tative of  Husband. 

5c^  Sale  in  Execution  of  Decree.  4. 
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SALE  IN  EZEOUTION  OF  DECBEE- 

contd. 

^—  Against  Insolvent — Acquiescence  of  Official 
Assignee. 
5>f  Sale  in  Execution  of  Decree. 
14. 

■■        Irregularity  —  Purchaser   whose  Sale  not 
Confirmed  cannot  Question    Subsequent 
Sale  for. 
See  Sale  in  Execution  of  Decree. 
18. 

—  of  Jaghir. 

See  Ohatwali  Teniire.  1. 

Rajah  Nilmoni  v.  Bakranath... 
L.  K.  9  I..  A.  104;  I.  L. 
Bep.  9  CaL  187. 
-^—  of  Judgment- Debt. 

See  Execution  of  Decree.  68. 

TiRUVENGADA  V.   VyTHILINGA...!. 

L.  Bep.  6  Mad.  418. 
■         against  Karnavan  Alone. 

5^  Malabar  Law.  15. 

KoMBi  V.  LAKSHMI...I.  li.  Bep. 
5  Mad.  201. 

— —  of  Lands  Situated  in  Different  Districts- 
Jurisdiction. 
See  Sale  in  Execution  of  Decree. 
26. 

—  Limitation  to  Suit  to  Set  Aside. 

See  Limitation.  62  to  54.  81  to 
86. 

See  Mahomedan  Law  —  Liability 
of  Heir  for  Debts  of  Ances- 
tor. 8. 

SiTANATH  V.  Roy   LUCHMIPUT...11 

Cal.  Bep.  268. 

—  Material  Irregularity— Deterring  Bidders. 

See  Sale  in  Execution  of  Decree. 
26. 

— -  Material    Irregularity  —  Mortgage    Debt, 
Sale  of,  Apart  from  Security. 
See  Sale  in  Execution  of  Decree. 
27. 

—  Material  Irregularity — Omission   to    Affix 

Copy  of   Sale  Notification  in  Collector's 
Office. 

See  Sale  in  Execution  of  Decree. 
8. 


SALE  IN  EXECUTION  OF  DECBEE-- 

contd. 

Material  Irregularity  —  Omission  to  File 

Affidavit  of  Search  for  Incumbrances. 
See  Sale  in  Execution  of  Decree. 
8. 
Material  Irregularity  —  Omission  to  Pub- 
lish Proclamation  30  Days  Before  Sale. 
See  Sale  in  Execution  of  Decree. 
9c. 
Material  Irregularity — Omission    to  Pub- 
lish Sale  Proclamation  in  Village  where 
Property  Situate. 
See  Sale  in  Execution  of  Decree. 
9b. 

Material  Irregularity — Omission  to  Specify 

Amount  of  Government  Revenue  in  Sale- 
Proclamation. 
See  Sale  in  Execution  of  Decree.  9. 
9a. 

Material  Irregularity— Sale  Before  30  Days 

from  Fixing  Copy  of  Proclamation. 
See  Execution  of  Decree.  22. 

Rahchandar  v.  Kamta I.  L. 

Bep.  4  All.  300. 

Money- Decree— Attachment,  Necessity  for. 

See  Sale  in  Execution  of  Decree.  J  5. 

Money- Decree  on   Mortgage  and   Decree 

Directing  Sale,  Distinction  between. 
See  Hindu    Law— Alienation    of 
Ancestral  Property.  2. 10a. 

PONNAPPA     V.    PaPPUVAVANGAR... 

I.  L.  Bep.  4  Mad.  1. 

Ramphul  V,  Deg  NARAIN...I.  L. 

Bep.  8  Cal.  517. 

of  Mortgage  Debt. 

See  Sale  in  Execution  of  Decree.  17. 

on  Mortgage—Parties. 

See  Sale  in  Execution  of  Decree.  22. 

Pendente  lite. 

See  Sale  in  Execution  of  Decree.  3. 

Pending  Appeal  from   Decree   Declaring 

Property  Liable  to. 
See  Sale  in  Execution  of  Decree.  7a. 

Pending  Appeal — Reversal   of  Decree  on 

Appeal. 
See  Sale  in  Execution  of  Decree.  7. 

— •  Personal   Decree  against   Father  of   Un- 
divided  Hindu  Family— Sale  Expressly 
Limited  to  Father's  Share. 
See  Sale  in  Execution  of  Decree.  21. 
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—  Priority — Decrees  Obtained  by  Same  Mort- 

gagee on  same  Day — Purchase  by  Mort- 
gagee Benami  at  Subsequent  Sale  on 
Prior  Mortgage. 

See  Practice— Civil.  1. 

Chooramun  v.  Shaik  Mahomed. 
L.  B.  9  I.  A.  21. 
See  JuriBdiction.  80. 

Sadgapa  v.  JAMUNA...L  L.  Bop. 
6  Mad.  64. 
i—  Proof  of. 

See  Sale  in  Execution  of  Decree. 

18.  19. 19a.  20. 
See  Bight  to  Sue.  lie. 

—  of  Property  Subject  to  Mortgage. 

See  Begistration.  8.  4.  6. 

LaKSHMANOAS  V.    DASRAT...L    L. 

Bep.  6  Bom.  168. 

SOBHAGCHAND    V.     BhAICHAND.  . 

Ibid.  198. 

RUPCHANO  V,  DAULUTRAV...Ibid. 

496. 
See  Sale  in  Execution  of  Decree. 
1.2. 

—  of  Property  Subject  to  Mortgage  on  which 

Decree  Obtained.         * 
See  Sale  in  Execution  of  Decree. 
16. 

—  on  Puisne  Mortgage  Against    Mortgagor 

Alone, 

See  Mortgage.  18. 

Ali  Hasun  v.  Dhirja L  L. 

Bep.  4  AIL  618. 

—  on  Puisne  Mortgage  does  not  Affect  Prior 

Mortgagee's  Right,  if  not  Party  to  Suit. 
See  Begistration*  18. 

TiMMU    v,  X>E.\K.,JL  L.  Bep.  6 
Mad.  266. 

—  on  Puisne   Mortgage — Decree    on   Prior 

Mortgage  how  Enforceable. 
See  Bight  to  Sue.  87. 

Jagat  Narain  9.    Dhunodhey... 
L  L.  Bep.  6  All.  666. 

—  Purchase    Money,  Right   to   Recover,  on 

Sale  Proving  Infructuous. 
See  Civil    Procedure    Code,    Act 
XIV.  of  1882,  §816. 1. 
Benode     V,    M0HESH...I2   Cal. 
Bep.  881. 
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Rateable  Distribution  of  Assets. 

See  Execution  of  Decree.  1.  8.  4. 6. 
6.  6a.  46.  46a. 

of  Revenue  G>urt— Certificate  of  Sale. 

See  Sale  in  Execution  of  Decree, 
20. 

—  Reversed  on  Appeal. 

See  Sale  in  Execution  of  Decree. 
7. 

—  of  Right  to  Manage  Temple. 

5^^  Endowments.  1. 

Trim  BAR    v*    NARArAN...I.     L. 
Bep.  7  Bom.  188. 

of  Right  of  Occupancy. 

See  Landlord  and  Tenant.  19. 
Naik  Ram  v.  Muru...I.  L.  Bep. 
4  AIL  87L 

-—  of  Right  to   Sue  for  Damages  or  Mesne 
Profits. 
See  Sale  in  Execution  of  Decree.  25. 

—  of  Service  Tenure. 

See  Ghatwali  Tenure.  1. 

Rajah  Nilimoni  v.  Bakranath... 
L.  B.  9  I.  A  104  ;  L  L. 
Bep.  &  Cal.  187. 
— '  of  Service  Lands, 

See  Sale  in  Execution  of  Decree.  6. 

—  Setting    Aside  —  Order    made    Without 

Notice  to  Judgment- Debtor. 
See  Execution  of  Decree.  87. 

KUPPAYYAN     V.  RAMASAMI...L  L. 

Bep.  6  Mad.  197. 

—  Set  Aside — Purchase  Money,  Suit  for. 

See  Bight  to  Sue.  88. 

MuNNA  Singh  v.  Ga|adhar...L 
L.  Bep.  6  Ail.  677. 

—  of  Shikmi  Ghatwali  Tenure. 

5^^  Shikmi  Oatwali  Tenure.  1. 
Bally  Dobby  v.  Ganei  Deo...L 
L.  Bep.  9  CaL  888. 

Suit  by  Judgment- Debtor  to  Set  Aside. 

See  Bight  to  Sue.  11. 

Viraraghava  v.  Venkatachar- 
YAR...L  L.  Bep.  6  Mad.  217. 

~  of  Temple  Property. 

See  Sale  in  Execution  of  Decree.  6. 
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—  on    Thirtieth    Day    from    Publication    of 
Notice  of  Sale. 
See  Sale  in  Execution  of  Decree.  8. 

^^  of  Unrecognized  Portion  of  a  Bhag— Ap- 
plication to  Set  Aside — Limitation. 
See  Bombay  Act  V.  of  1862,  §§  1, 
2.     1.  2. 
Collector  of  Broach  v.  Raja- 
ram I.  L.  Rep.  7  Bom. 

542. 

Collector   of  Broach  v,  Desai 

Raghunath...!.  L.  Rep.    7 

Bom.  646. 

— —  against    Widow  of    Deceased    Mortgagor 
Not  Binding  on  Son's  Widow. 
See  Sale  in  Execution  of  Decree.  5. 

-*—  of  Zamindari  Rights. 

See  Sale  in  Execution  of  Decree. 
10. 

1.  Property  subject  to  Mortgage — Pos- 

session — Registration  —  Mortgage  without  Pos- 
session—Purchaser without  Notice  at  Execution 
Sale  and  at  Private  Sale  —  Priority  —  Penalty.'] 
On  the  19th  September,  1871,  the  land  in  ques- 
tion was  mortgaged  by  the  first  defendant  by 
an  unregistered  deed  for  Rs.  25  to  the  plaintiff, 
who  did  not  obtain  possession  under  the  mort- 
gage. The  mortgage  deed  provided  for  the 
payment  of  interest  by  the  mortgagor  at  the  rate 
of  one  pice  Per  mensem^  and  contained  the  fol- 
lowing clause : —  '*  You  are  to  manage  the  same 
(i>.,  the  land)  yourself,  or  cause  any  other  per- 
son to  manage  it,  and  enjoy  the  same  from  the 
month  of  April  1872.  And  in  lieu  of  interest  and 
principal  amount  you  are  to  manage  the  same 
for  25  years,  and  after  the  expiration  of  the  said 
period  you  are  to  deliver  the  said  land  in  my 
charge.  Should  an  objection  be  made  by  me  to 
your  management,  I  shall  not  claim  the  land  un- 
less I  pay  principal  and  interest  that  may  accrue 
in  25  years  from  the  date  of  the  bond."  On  the 
8th  July,  1872,  the  land  was  sold  in  execution  of 
a  decree  against  the  first  defendant's  father,  and 
purchased  by  the  second  defendant,  who  obtain- 
ed possession,  and  had  no  notice  of  the  plain- 
tiff's mortgage.  In  1874  the  plaintiff  sued 
the  two  defendants  to  obtain  possession  of  the 
mortgaged  property: — 

Held,  that  though  possession   or   registration 
was  necessary  to  validate  a  mortgage    in   the 
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Deccan  (where  the  property  in  dispute  lay),  or 
elsewhere  in  the  Bombay  Presidency,  except 
Gujarat,  against  a  private  purchaser  without 
notice  ;  yet  this  was  not  the  case  of  a  private 
purchaser,  but  of  a  purchaser  at  a  judicial  sale, 
and  according  to  the  main  principle  on  which 
the  decision  in  Sobhagchand  v.  Bhaichand  (I.  L. 
Rep,  6  Bom.  193)  was  based,  such  a  purchaser 
takes  only  that  which  the  judgment-debtor 
could  honestly  dispose  of,  and  though  the 
mortgage  to  the  plaintiff  may  have  been  with- 
out possessipn,  it  would  bind  the  mortgagor  him- 
self. The  plaintiff's  mortgage,  therefore,  pre- 
vailed against  the  defendant's  purchase. 

Heldy  also,  that  the  clause  in  the  mortgage  deed 
relating  to  the  payment  of  25  years'  interest 
was  not  in  the  nature  of  a  penalty.  The  main 
scheme  of  the  mortgage  was  that  the  mortgagee 
should  by  25  years'  possession  be  deemed 
to  have  received  in  full  both  principal  and  inter- 
est, but  that,  if  the  mortgagor  wished  to  regain 
possession  of  the  land  within  that  time,  he  might 
do  so  by  repayment  of  so  much  of  the  principal 
and  25  years'  interest  as  might  then  be  due. 
This  was  an  option  given  to  him,  and  not  a  pe- 
nalty inflicted  on  him.  Bapuji  Balal  v,  Satya- 
BHAMABA1...I.L.  Rep.  6  Bom.  490,  1882. 
Westropp,  C.J.,  and  N.  Haridas,  J. 

2. A  registered  purchaser  at  a  Court 

sale  takes  subject  to  existing  liens.     Rupchand 

Dagdusa  ?;.  Davlatrav  Vithalrav I.  L. 

Rep.  6  Bom.  495. 

S.  C.  under  Registration.  5. 
5^^  also  Subhagchand  v,  Bhaichand. 
I.  L.  Rep.  6  Bom.  193,    under 
Registration.  4. 

8. Pendente  Lite — Prior  Attachment — 

Lis  Pendens  ]  The  plaintiff  had  purchased 
the  house  in  question  at  a  sale  in  execution 
of  a  decree  obtained  by  him  against  the  defend- 
ant's father-in-law.  Subsequent  to  the  attach- 
ment of  the  house  in  execution,  but  before  the 
sale  to  the  plaintiff,  the  defendant  instituted  a 
suit  against  her  father-in-law  for  maintenance, 
and  to  establish  her  right  to  live  in  the  house, 
and  obtained  a  decree  in  the  terms  of  her  plaint 
subsequent  to  the  sale  to  the  plaintiff.  The 
plaintiff  now  sued  to  remove  the  obstruction 
offered  by  the  defendant  to  his  obtaining  pos- 
session under  his  purchase : — 
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Held^  that  what  the  plaintiff  bought  was  the 
defendant's  father-in-law's  right,  title  and  inter- 
est in  the  house,  which  right,  title  and  interest 
was  liable  to  be  declared  subject  to  a  limited 
interest  in  favour  of  the  defendant  whose  suit 
was  then  pending.  The  plaintiff  bought  no 
more  than  his  judgment-debtor  could  give ;  and 
as  the  title  of  the  latter  was  subject  to  the  decree, 
in  the  defendant's  suit  the  plaintiff  purchased 
subject  to  the  same. 

The  fact  that  the  plaintiffs  attachment  was 
prior  to  the  institution  of  the  defendant's  suit 
made  no  difference.  That  attachment  would 
have  been  unaffected  by  new  rights  created  by 
the  judgment-debtor ;  but  the  defendant's  right 
was  no  newly  created  one ;  it  existed  before  the 
attachment,  and  was,  therefore,  unaffected  by  it. 
Parvati  v.  Kisansing  ..I.  L.  Rep.  6  Bom. 
667, 1882.  Pinhey  and  N.  Harridas,  JJ. 

4 Of  Hindu  Wido'w''s  Interest  as  Repre- 

sentathe  of  HnsbandS\  A  sale  of  the  right,  title 
and  interest  of  a  Hindu  widow  as  representa- 
tive of  her  deceased  husband  in  execution  of  a 
decree  obtained  against  him  during  his  lifetime, 
passes  to  the  purchaser  the  interest  which  the 
widow,  as  representative,  could  convey  for  the 
payment  of  her  husband's  debt. 

The  General  Manager  of  the  Raj  of  Durbhun- 
ga  V.  Maharajah  Conmar  liamaput  Singh  (14 
Moore  I.  A.  605  ;  17  W.  R.  459 ;  10  Beng,  L 
R.  294)  and  Ishan  Chttndar  Mitter  v.  Buksh  AH 
Soudagar  (Marshall's  Rep.  614)  followed. 
Hari  Vydianathayyan  v.  Minakshi  Ammal. 
I.  L.  Rep.  5  Mad.  5,   1882.     Turner,   CJ., 

and  M.  Ayyar,  J. 

5. On     Mortgage  against    mdow  of 

Mortgagor^  not  Binding  on  Son's  Widow."]  A 
sale  of  mortgaged  property  in  execution  of  a 
decree  upon  the  mortgage  obtained  against  the 
widow  as  the  representative  of  the  mortgagor, 
a  Hindu,  will  not  bind  the  widow  of  the  mort- 
gagor's son  who  had  Survived  his  father.     Siva 

Bhagiam  v.  Palani  Padiachi I.   L.  Rep. 

4  Mad.   401,   1882.     Turner,   C.J.,   and   M. 

Ayyar,  J. 

6. Temple  Property — Interest  of  Holder 

— Service  Land.]  Land  which  is  the  property 
of  a  temple  cannot  be  sold  away  from  the  tem- 
ple ;  but  there  is  nothing  to  prevent  the  sale  of 
the   right,  title,  and  interest  of  a  servant  of  the 
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temple  in  land  belonging  to  the  temple  which 
he  holds  as  remuneration  for  his  service,  subject, 
in  the  hands  of  the  alienee,  to  the  determination 
of  such  interest  by  the  death  of  the  original  holden 
or  by  his  removal  from  his  office  on  account  of 
his  failure  to   perform  the  service  for  which  he 

held  the   land.     Loltikar  v.  Waglk I.  L. 

Rep.  6  Bom.   696,  1882.    Mehill  and  Pin- 
hey, JJ. 

7. Pending  Appeal — Reversal  of  Decree 

on  Appeal.']  Where  a  j  udgment-creditor  attaches 
and  brings  to  sale,  and  purchases  at  such  sale  the 
property  of  one  of  his  judgment-debtors  after  an 
appeal  has  been,  to  his  knowledge,  lodged  by  such 
judgment-debtor  against  the  decree,  he  purchases 
subject  to  the  result  of  the  appeal,  and  if  the 
decree  is  reversed,  the  judgment-debtor  whose 
property  has  been  sold  will  be  entitled  to  restor- 
ation of  it,  and  not  merely  to  the  sale  proceeds. 
Sadasivayvar  v.  Muttu  Sabapathi  Chetti... 
I.  L.  Rep.  5  Mad.    106,  1881.     Turner,  C.J., 

and  M.  Ayyar,  J- 

7a. Pending  Appeal  from  Decree  Declar- 
ing Property  Liable  to  Attachment  —  Act  X.  of 
1877,  H  280,  283,  S45.]  Where  property  has 
been  released  from  attachment  under  §  280  of  Act 
X.  of  1877,  and  subsequently  been  declared  liable 
to  attachment  by  a  decree  from  which  an  appeal 
is  pending,  a  sale  of  such  property  in  execution 
of  the  decree  is  not  illegal  by  virtue  of  the  pro- 
visions  of   §   283.     Syed   Fathula   Saheb  v. 

Munyapa I.  L.  Rep.  6  Mad.  08,  1882. 

Innes  and  Keman,  JJ. 

8 . Material  Irregtda  rity — A  ct  X.  of  1877, 

5$  287,  289.]  The  publication  of  the  sale  noti- 
fication, by  fixing  up  a  copy  in  the  Collector's 
office  as  required  by  §  289,  Act  X.  of  1877,  '* 
not  a  mere  formal  proceeding,  but  the  omission 
of  it  will  not  of  itself  be  a  ground  for  setting 
aside  an  execution  sale,  where  it  is  not  shown  to 
have  resulted  in  any  substantial  injury  to  the 
judgment-debtor,  or  to  have  injuriously  affect- 
ed the  price  obtained. 

The  omission  to  file  the  affidavit  of  search 
made  in  the  Registry  Offices  as  to  encumbran- 
ces, as  required  by  the  rule  framed  under  $  287 
of  Act  X.  of  1877  is  not  of  itself  sufficient  to 
vitiate  the  sale ;  especially  where  the  Court  is 
in  possession  otherwise  of  the  knowledge  which 
it  was  the  object  of  that  rule  to  secure  for  it 
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The  fact  that  the  sale  has  taken  place  on,  and 
not  after  the  thirtieth  day  from  the  publication 
of  the  notice  of  sale,  is  no  ground  for  setting  it 
aside  where,  it  appears  that  the  judgment  debt- 
or has  been  present  throughout  the  sale  pro- 
ceedings without  raising  any  objections,  and 
purchased  the  property  himself,  and  where  no 
substantial  injury  to  the  judgment-debtor  is 
shown.  Bandy  Ali  v.  Madhub  Chundbr  Nag. 
I.  L.  Bep.  8  Cal.  982,  1882.     Wkiie  and 

Macpherson^  JJ. 

9* Irregularity  —  Omission   to   Specif' 

fy  Government  Revenue  in  Sale  Proclamation  — 
Act  X.  of  1877,  §  -^11  —  Objection  not  Raised 
in  Court  Below.']  The  omission  to  specify  in 
the  sale  proclamation  the  amount  of  Govern- 
ment revenue  payable  in  respect  of  the  pro- 
perty sold  in  execution  of  a  decree,  is  an  irre- 
gularity contemplated  by  f  311  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  and  where  an 
inadequate  price  has  been  obtained  it  may 
reasonably  be  supposed  that  such  omission  was 
one  of  the  causes,  and  the  High  Court  will  set 
aside  the  sale,  though  the  irregularity  has  not 
been  made  a  ground  of  objection  in  the  Court 
below.  Mohabir  Pershad Singh  v.  Olpherts. 
9  CaL  Bep.  184,  1881.  Mitter  and  Mac- 
lean,]], 
Reversed  on  appeal,  infra,  9a. 

9a.  ■  Material  Irregularity — Omission  to 
State  Amount  of  Government  Revenue — Substan- 
tial Injury — Inadequacy  of  Price  must  be  Proved 
to  Result  from  Irregularity-^ Act  X.  of  1877— 
§  311  —  Objection  Not  Raised  in  Court  Below  J] 
Irregularity  alone  in  publishing  or  conducting  a 
sale  in  execution  of  a  decree  is  not  a  ground  for 
setting  aside  the  sale.  There  must  be  some 
substantial  injury  in  consequence  of  the  irregula- 
rity, and  that  must  be  proved  by  the  applicant. 

Mere  inadequacy  of  the  price  at  which  the 
property  may  have  been  sold  is  not  a  sufficient 
ground  for  setting  aside  the  sale,  unless  there 
has  been  a  material  irregularity  in  publishing 
or  conducting  the  sale,  and  unless  such  irregula- 
rity is  proved  to  have  been  the  cause  of  the 
inadequacy  of  the  price  obtained. 

The  omission  to  state  in  the  proclamation  of 

sale  the  amount  of  Government  revenue  assessed 

upon  an  estate  sold  in  execution,  is  an  irregular- 

rity  :  but  if  inadequacy  of  the  price  obtained  be 

75 
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relied  on  as  the  substantial  injury  sustained,  it 
must  be  proved  that  the  inadequacy  of  price  was 
caused  by  the  omission  to  state  the  amount  of 
the  revenue,  and  the  Court  cannot,  in  the  absence 
of  evidence,  assume  that  the  omission  to  state 
the  revenue  caused  the  inadequacy  of  the  price. 
The  objection  to  the  omission  to  state  the 
amount  of  Government  revenue  in  the  sale 
proclamation  as  being  a  material  irregularity,  is 
one  which  cannot  be  made  for  the  first  time 
in  appeal.  Olpherts  v.  Mahabir  Pershad 
Singh... L.  B.  10  I.  A.  26,  1882  ;  I.  L.  Bep. 
9  Cal.  666;  11  Cal.  Bep.  494. 

9b. Material  Irregularity — Omission  to 

Publish  Sale  Proclamation— Substantial  Injury — 
Act  X,  of  i%Tj,  f  293.]  On  an  application  to 
set  aside  an  execution-sale  on  the  ground  of 
material  irregularity  in  publishing  the  sale-pro- 
clamation causing  substantial  injury  to  the 
judgment-debtor,  it  appeared  that  the  sale- 
proclamation  had  not  been  published  in  the 
village  in  which  the  property  sold  was  situated, 
and  that  property  worth  Rs.  175  was  knocked 
down  to  a  bidder  at  Rs.  260,  but  that  the  bidder 
being  unable  to  make  a  deposit,  the  property 
had  been  immediately  put  up  again  for  sale 
nd  re-sold  for  Rs.  50  : — 

Held,  that  the  judgment-debtor  had  suffered 
such  substantial  injury  as  would  justify  the 
Court  in  setting  aside  the  sale,  though  the 
judgment-debtor  might,  under  §  293  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  have  re- 
covered the  difference  between  the  original  bid 
and  the  price  at  which  the  property  was  even- 
tually sold.  Bepin  Chunder  Shickdar  v. 
Purreshnath  Biswas  ..L  L.  Bep.  9  Cal.  98, 
1882  ;   12   Cal.   Bep.   316.    McDonnell  and  ' 

Field,  JJ. 

9c.  —  Material  Irregularity  — Omission 
to  Publish  Proclamation  30  Days  before  Sale 
—Act  X,  of  1877,  S  S  289,  31 1.]  It  is  material  ir- 
regular ity  for  the  sale-proclamation  to  be  pub- 
lished less  than  30  days  prior  to  the  execution- 
sale,  and  where  substantial  injury  has  resulted, 
the  sale  will  be  set  aside.  Megh  Loll  Pooree  v, 
Mohammad  Dutt  Jha  (I.  L.  Rep.  7  Cal.  79;  8 
Cal.  Rep.  369)  followed.  Abdul  Nossia  v. 
BooLAL  Doss... 11  Cal.  Bep.  303,  1882. 
White  and  Macpherson,  JJ, 

10. Of  '*Zamindari  Rights"— Building 

Appurtenant  toZamindari  Rights.]  The  "  rights 
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and  interests"  of  a  Zamindar  in  a  village  were 
sold  in  execution  of  a  decree  against  him  : — 

Held,  that  a  building  which,  at  the  time  of  the 
®ale,  was  the  Zamindar's  property  quGi,  Zamin- 
dar, passed  to  the  execution  purchaser,  in  the 
absence  of  proof  that  it  was  excluded  from  the 
sale.  Abu  Hasan  -o,  Ramzan  Ali...I.  L.  Rep. 
4  All.  881, 1882.     Straight  and  Brodhurst,  JJ. 

11. "Ancest''ralProferty—Act  X.of  1877, 

SS  31 '»  320-]  A  sale  of  "ancestral"  property 
within  the  meaning  of  the  notification  of  the 
Government  of  the  N.-W.  Provinces,  No.  671, 
dated  30th  August,  1880,  made  in  pursuance  of 
an  order  of  a  Subordinate  Judge  in  execution  of 
a  decree,  is  void.  Sukhdeo  Rai  ?;.  Sheo  Ghu- 
lam...!.  L.  Bep.  4  AIL  382,  1882.  Straight 
and  Broif  hurst,  J  J. 

12. Defatdt  of  Purchaser^  Resale— Defi- 
ciency— Sale  of  Other  Property  'without  Recover- 
ing Deficiency  from  Defaulter  —  Irregularity  — 
Objection  not  taken  in  Court  Below ^Cancelment 
of  Resale,  Effect  of]  At  an  execution  sale  part 
only  of  the  property  attached  and  advertised  for 
sale  was  put  up,  and  knocked  down  to  the 
highest  bidder  for  a  sum  sufficient  to  satisfy  the 
decree.  The  bidder,  however,  made  default  in 
payment,  and  the  property  was  re-sold  for  a 
sum  less  than  the  amount  of  the  decree.  The 
Court  then,  without  recovering  from  the  defaul- 
ter the  difference  between  the  price  bid  by  him 
and  that  at  which  the  property  was  subse- 
quently sold,*put  up  for  sale,  and  sold  the  other 
property  which  had  been  advertised  for  sale 
with  the  property  above-mentioned.  It  appear- 
ed that  the  second  sale  of  the  first  mentioned 
property  was  subsequently  cancelled  out  of 
regard  for  the  judgment-debtor,  and  that  he  had 
made  no  application  to  the  Court  executing  the 
decree  to  realize  the  difference  between  the 
amounts  of  the  first  and  second  sales  from  the 
defaulter : — 

Held,  following  Khiroda  Moyi  Dasi  v.  Golam 
Abardari  (13  Beng.  L.  R.  II4;  21  W.  R.  149), 
that  there  was  no  irregularity  in  the  sale  of  the 
second  mentioned  property,  and  that  even  if 
there  had  been,  yet,  inasmuch  as  the  judgment- 
debtor  had  made  no  application  to  the  Court 
executing  the  decree  to  have  the  difference 
between  the  proceeds  of  sale  and  resale  of  the 
first  property  recovered  from  the  defaulter,  he 
ought  not  to  be  allowed  to  succeed  in  appeal 
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on  the  ground  that  such  diflference  ought  to  have 
been  recovered  before  any  other  property  was 
sold. 

The  judgment-debtor  moreover  had  acquiesced 
in  the  cancelment  of  the  resale,  the  effect  of 
which  was  to  preclude  the  recovery  of  the  differ- 
ence from  the  defaulter. 

Held,  also,  that  an  objection  as  to  the  insuffi- 
ciency of  the  publication  of  the  sale-notification 
which  had  not  been  specifically  raised  in  the 
Court  below,  could  not  be  raised  for  the  first 
time   in   appeal.    GouR    Chunder   Biswas  v. 

Chunder  Coomar  Roy I.  L.  Bep.  8  CaL 

291,1882;   10  Cal.   Rep.    236.     McDonnell 

and  FUld,  JJ. 

13. Act   X.   0/1877,    S   2^1— f' Person 

whose  Immovable  Property  has  been  Sold* — Pur- 
chaser at  Prior  Execution  Sale  whose  Purchase 
not  Confirmed.']  Though  the  words  "  any 
person  whose  immovable  property  has  been 
sold"  in.§  311  of  the  Civil  Procedure  Code 
Act  X.  of  1 877,  are  not  to  be  restricted  to  the 
judgment-debtor  alone,  yet  they  must  be  under- 
stood to  refer  to  property  de  facto  and  not  to 
property  de  jure.  A  purchaser  at  an  execution 
sale  whose  purchase  has  not  been  confirmed, 
cannot,  therefore,  come  in  under  $  31 1  and  ques- 
tion the  regularity  of  a  subsequent  sale  of  the 
same  property  in  execution  of  another  decree. 
In  the  Matter  of  the  Petition  of  BhagabuTi 

Churn  Bhuttacharjee    Chowdhry I.  I, 

Bep.  8  Cal.  867  ;  10  Cal.  Bep.  441,  1882. 
McDonnell  and  Field,  j  J. 

14. Against  Insolvent  —  Acquiescence 

by  Official  Assignee — Setting  Aside  Sale — Act 
X  fj/"  1877,  f  313.]  A  sale  in  execution  of  a 
decree  obtained  against  a  person  who  has  been 
previously  adjudicated  an  insolvent,  passes  no 
title  in  the  property  sold  to  the  purchaser,  in- 
asmuch as  at  the  time  of  sale  the  judgment- 
debtor  has  no  saleable  interest  in  his  property 
in  consequence  of  the  vesting  order  ;  and  there- 
fore, under  the  provisions  of  §  313  of  the  Civil 
Procedure  Code,  Act  X.  of  1877,  the  purchaser 
is  entitled  to  have  the  sale  set  aside,  notwith- 
standing that  the  Official  Assignee  acquiesces 
in  the  sale,  and  is  willing  to  receive  the  pur- 
chase money.  Dinobundhoo  Pal  v.  Shosheb 
MoHUN  Pal. I.  L.  Bep.  9  CaL  217,  188d 
11  Cal.  Bep.  889  ;  12  Cal.  Bep.  60. 
McDonnell  and  Fields  JJ. 
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15. Money-Decree — Attachment  Neces- 
sary to  Validate  SaleJ]  A  regularly  perfected 
attachment  is  an  essential  preliminary,  to  sales 
in  execution  of  simple  decrees  for  money,  and 
where  there  has  been  no  such  attachment,  any 
sale  that  may  have  taken  place  is  not  simply 
voidable,  but  de facto  void.  Mahadeo  Dubey 
V.  Bhola  Nath  D1CHIT...I.  L.  Eep.  5  All.  86, 

1883.    P.  B. 

16. Setting     Aside    Sale—  "  Saleable 

Interest''^  Act  XIV.  0/ i8S2,  §  313]  The  fact 
that  property  sold  in  execution  of  a  decree  is 
subject  to  a  mortgage  on  which  a  decree  has  been 
obtained,  which  fact  is  not  disclosed  prior  to  the 
proclamation  of  sale,  is  not  enough  to  enable  an 
auction  purchaser  to  set  aside  the  sale  on  the 
ground  that  the  judgment-debtor  had  **  no  sale- 
able interest"  in  the  property,  within  the  mean- 
ing of  $  3i3of  the  Civil  Procedure  Code,  Act 
XIV.  of  1882. 

Naharmul  Marwari  v.  Sadut  AH  (8  Cal.  Rep. 
468)  distinguished.  Protap  Chunder  Chuc- 
KERBUTTi  V.  Paniotv...!.  L.  Rep.  9  Cal.  606, 
1838 ;  12   Cal.  Rep.  483.   Wilson  and   Mac- 

lean,  JJ. 

17.  Of  Mortgage  Debt  —  Act  XIV.  of 

1882,  S  \  268,  274,  31 1 .]  Where  a  debt  secured 
by  mortgage  was  sold  in  execution  of  a  decree 
under  the  provisions  of  the  Civil  Procedure 
Code  applicable  to  movable  property  : — 

Held f  that  the  debt  alone  having  been  sold 
apart  from  the  security,  the  full  value  of  the  mort- 
gage had  not  been  realized,  and  there  was,  there- 
fore, a  material  irregularity  producing  substan- 
tial injury  to  the  judgment-debtor,  and  the  sale 
must  be  set  aside  under  $  31 1- 

In  such  cases  there  should  be  an  attachment 
under  §  274  as  well  as  under  $  26S.     Sreenath 
DuTTr.  GoPAL  Chunder  Mitter  ..I.  L.Kep. 
9  CaL  611 ;  12  Cal.  Bep.  446,  1883.     Cun- 
ningham and  Maclean,  J  J. 

18. Purchaser    in  Possession    Without 

Certificate  of  Sale  or  with  Unregistered  Certificate 
— Act  XIV.  of  1882,  5  316.]  A  purchaser  of  im- 
movable property  at  an  execution  sale  under  Act 
VIII.  of  1859,  who  has  been  put  into  possession 
by  the  Court,  has  a  complete  title  against  all  per- 
sons bound  by  the  decree,  though  he  has  no 
certificate  of  sale  or  only  an  unregistered  one. 
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Raj  Kishen  Mookerjee  v.  Padha  Madhab  {Zi 
W.  R.  349)  followed. 

How  far  this  ruling  would  be  affected  by  §  316 
of  Act  XIV.  of  1882  remains  to  be  determined. 
Shivram  Naravan  Mekal  v.  Ravji  Sakha- 
ram  Pradhan I.  L.  Bep.  7  Bom.  264, 

1882.     Sargent,  C.J.,  and  Kemball,  J. 

19. Purchaser    without    Certificate  of 

Sale— Proof  of  Title— Act  VIII.  of  l8S9,  H  257, 
2 S9-- Evidence.']  It  is  not  incumbent  on  a  pur- 
chaser at  an  execution  sale  held  and  confirmed 
under  Act  VIII.  of  1859,  when  suing  for  pos- 
session of  the  property  purchased,  to  produce  a 
sale  certificate,  but  it  is  competent  to  him  to 
prove  his  title  aliunde.  The  confirmation  of 
the  sale  to  him  under  Act  VIII.  of  1859  is primd 
facie  evidence  of  his  title,  and  is  sufficient  to 
pass  such  title  to  him,  of  which  a  certificate,  if 
afterwards  obtained  by  him,  would  merely  evi- 
dence that  the  property  had  so  passed.     Jag  an 

Nath  V.  Baldeo I.  L.  Bep.  6  All.  805, 

1883.    F.  B. 

19a. Evidence  —  Certificate  of  Sale.] 

The  order  confirming  a  sale  of  immovable  pro- 
perty in  execution  of  a  decree  is  sufficient  to 
pass  the  title  in  the  property  sold  to  the  pur- 
chaser, and  its  production  is  sufficient  evidence  of 
his  title  without  the  production  of  any  sale  certifi- 
cate. Doorga  Narain  Sen  v.  Baney  Madhub  Mo- 
zoomdar  (I.  L.  Rep.  7  Cal.  199)  followed.  Tara 
Prasad  Mvtee  v.  Nund  Kishore  G1R1...I.  L. 
Bep.  9  Cal.  842,  1883 ;  12  Cal.  Bep.  448. 
Prinsep  and  O^Kinealy,  JJ. 

20. Of  Revenue  Court  —   Certificate  of 

Sale— Possession— Title  of  Purchaser— Act  XVII L 
of  1873,  S  76  —  Act  XII.  of  1881,  f  172.]  Pro- 
perty sold  in  execution  of  a  decree  of  a  Revenue 
Court  vests  in  the  purchaser  on  completion  of 
the  sale  and  payment  of  the  full  price  ;  and  it  is 
not  necessary,  in  order  to  perfect  his  title,  that  he 
should  obtain  a  sale  certificate  or  should  be  put 
into  possession  by  the  Collector.  Muzaffar 
HusAiN  V.  Ali  Hussain...I.  L.  Bep.  6  All. 
297,   1883.     Oldfield  aind  Brodhurst,   JJ. 

21. Personal    Decree  against    Father 

of  Undivided  Hindu  Family — Attachment  of 
Family  Estate  —  Sale  Limited  to  Father^ s  Share 
on  Objection  of  Son  —  Purchaser's  Right.]  In 
execution  of  a  money-decree  obtained  against 
the  father  of  an  undivided  Hindu  family  and  one 
of  his  sons,  the  judgment-creditor  attached  the 
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whole  of  the  family  estate.  The  plaintiffs,  the 
other  sons,  objected  to  the  attachment  of  their 
shares,  and  the  Court  directed  that  the  sale 
should  be  confined  to  the  right,  title  and  interest 
of  the  judgment-debtors.  The  judgment-credi- 
tor became  the  purchaser  at  the  execution  salei 
and  succeeded  in  obtaining  possession  of  the 
whole  of  the  family  estate  under  an  irregular 
process  of  execution. 

In  a  suit  by  the  plaintiffs  to  recover  their 
shares  : — 

Held,  that  there  having  been  no  appeal  against 
the  decision  limiting  the  sale  to  the  interest  of 
the  judgment-debtors,  and  that  decision  having 
become  final,  it  was  not  open  to  question  that 
the  interests  of  the  judgment-debtors  alone  had 
passed  by  the  sale.  All  that  the  defendant  had 
acquired  by  his  purchase  was  the  shares  of  the 
father  and  son  against  whonrhe  had  obtained  a 
decree,  and  a  right  to  sue  for  partition  and  to 
have  those  shares  ascertained  and  apportioned 
off  to  him.  It  was  purely  a  question  of  procedure 
law,  and  the  question  of  the  plaintiff's  liability  for 
the  debt  of  their  father  did  not  arise.  Subbayvan 
V.  RuppA  Nagasami  Avvan I.  L.  Rep.  6 

Mad.  155,  1882.     Innes  and  Kindersleyy  JJ. 

22. On  Mortgage— Parties.']     A.,  the 

mokuraridar  of  a  lo-annas  share  in  a  village, 
mortgaged  8  annas,  and  executed  a  dar-mokurari 
lease  of  the  remaining  2  annas  to  B.  in  i868.  In 
1870  he  mortgaged  the  whole  10  annas  to  C, 
and  in  1875,  sold  a  i-anna  share  to  D.,  whose 
right,  title  and  interest  therein  was  sold  to  the 
defendants'  ancestor  in  execution  of  a  decree 
for  arrears  of  rent  obtained  by  a  person  who 
held  a  ticca  of  the  property  under  the  zamindar. 

In  June,  1877,  subsequently  to  such  sale,  B. 
obtained  a  decree  on  his  mortgage,  which  he 
assigned  to  the  plaintiff,  who,  at  the  sale  in  exe- 
cution thereof,  became  the  purchaser  of  6-annas 
of  the  mortgaged  property. 

In  August,  1877,  C.  obtained  a  decree  on  his 
mortgage,  at  the  sale  in  execution  of  which  the 
plaintiff  became  the  purchaser  of  the  remaining 
4  annas  of  the  mokurari.  Neither  the  defendants 
nor  their  ancestor  were  parties  to  this  suit, 
nor  to  the  suit  by  B,  on  his  mortgage.  Two 
annas  of  the  lo-annas  share  of  the  mokurari 
mortgaged  to  C.  being  subject  to  the  dur-moku- 
rari  lease  granted  to  B»t  the  plaintiff  brought  a 
suit  for  the  rent  of  the  remaining  eight  annas. 
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In  this  suit,  the  defendants  intervened  and 
alleged  that  as  regards  fhe  one-anna  share  sold 
to  their  ancestor,  the  suit  ought  to  be  dismissed : — 
Held,  that  the  plaintiff  was  not  entitled,  as 
against  the  defendants,  to  the  one-anna  share, 
but  that  if  the  plaintiff  was  in  possession  thereof, 
a  decree  for  rent  should  be  passed  in  his  favour, 
leaving  the  defendants  to  take  such  steps  as 
they  might  be  advised.  Khub  Chand  v.  Ka- 
lian Dass  (I.  L.  Rep.  i  All.  240)  dissented 
from.  Haran  Chunder  Chose  v.  Dinobundhoo 
Bose  (14  Beng.  L.  R.  408;  23W.  R.  187)  and 
Narsidas  Jitram  v.  Joglekar  (I.  L.  Rep.  4  Bom. 
57)  followed.  Madhu  Singh  v.  Achraj  Singh. 
9  CaL  Rep.  869,  1881.     Mitter  and  Maclean, 

JJ. 

28. Act  XIV.  0/1882,  §  iVl—SaleahU 

Interest.']  Section  313  of  the  Civil  Procedure 
Code,  Act  XIV.  of  1882,  does  not  apply  to  cases 
where  the  judgment-debtor  has  no  saleable  inter- 
est in  a  part  only  of  the  property,  but  only  to 
cases  where  he  has  no  saleable  interest  at  all  in 
any  part  of  such  property.  Ram  Coomar  Dev 
V.  Shushee  Bhoosun  GHOSE...I.  li.  Rep.  9 
CaL  626,1888.  Cunningham  and  Maclean,  JJ. 

24.  Deposit,  Failure  to  Pay— Act  X,  of 

1877,  §  306.]  If  the  person  declared  to  be  the 
purchaser  at  an  execution  sale  does  not  pay  a 
deposit  of  25  per  cent,  on  the  amount  of  his 
purchase  immediately  after  the  declaration  that 
he  was  the  purchaser  in  accordance  with  the 
requirements  of  §  306  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  the  sale  is  no  sale  at  all, 
and  cannot  be  confirmed,  though  the  purchaser 
may  have  paid  his  deposit  on  a  subsequent  day. 
In  default  of  such  deposit  the  property  should  be 
forthwith  put  up  again  and  sold.     Intizam  Ali 

9.  Narain  Singh I.  L.  Rep.  5  AIL  816, 

1888.     Stuart,  C.J  ,  and  Tyrrell,  J. 

25. Of  Right   to  Sue  for  Damages  or 

Mesne  Profits  —  Act  X.  of  1877,  §  266,  a.  (*.)] 
The  right  to  sue  for  mesne  profits  is  a  «'  right 
to  sue  for  damages  "  within  the  meaning  of  §  266 
of  the  Civil  Procedure  Code,  Act  X.  of  1877, 
and  cannot,  therefore,  be  sold  in  execution. 

A,  and  B.  each  owned  an  8-anna  share  of  a 
patni  taluk.  A.  mortgaged  his  share  to  the 
plaintiffs,  who  obtained  a  decree  thereon,  but 
abstained  from  executing  it  in  consequence  of  a 
claim   successfully  made  by  C,  to  a  moiety  of 
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/l.'s  share,  until  they  had  sued  and  obtained  a 
declaration  that  A.  was  entitled  to  the  whole  8- 
annas  share.  Pending  this  suit,  however,  B, 
had  obtained  a  decree  against  C,  and  at  the 
execution  sale  became  the  purchaser  of  the  4 
annas  share  then  claimed  by  C.  The  plaintiffs 
having  succeeded  in  their  suit  for  a  declaration 
of  ^.'s  title,  were  about  to  execute  their  original 
decree,  when  the  patni  was  allowed  to  fall  into 
arrears  of  rent,  and  was  in  consequence  sold 
under  the  provisions  of  Bengal  Regulation  VI II 
of  1819,  one-half  the  net  proceeds  (after  de- 
ducting the  rent  due  to  the  zamindar  and  auc- 
tion fees)  being  taken  by  the  plaintiffs  and  B. 
respectively. 

TJie  plaintiffs  now  sued  A'  and  B.  for  mesne 
profits  for  the  period  during  which  C.  and  B* 
who  had  purchased  his  interest  were  in  wrong- 
ful possession  of  the  disputed  4-annas  share,  and 
for  a  sum  of  Rs.  1,254  as  representing  the  rent 
due  for  that  share  during  the  period  of  arrears, 
basing  their  claim  to  the  recovery  of  mesne 
profits  on  the  allegation  that  in  execution  of 
their  decree  they  had  purchased  the  right  of  A . 
to  recover  damages  for  the  period  of  wrongful 
possession  by  B»  and  C. :  — 

Heldf  that  the  cause  of  action  alleged  would 
not  entitle  the  plaintiffs  to  recover;  but  as  the 
equity  of  the  case  was  with  the  plaintiffs,  they 
were  allowed  to  amend  their  plaint,  and  the  case 
was  sent  back  to  the  Court  of  first  instance  to  be 
tried  de  novo,  the  plaintiffs  paying  the  defend- 
ant's costs.  Shyam  Chand  Koondoo  v.  The 
Land  Mortgage  Bank  of  India. ..I.  L.  Rep. 
9  CaL  696,  1883;  12  Cal.  Bep.  440. 
Gartk,  C.J.,  and  Field,  J. 

26. Irregularity  —  Sale  of  Entire  Es 

tate  Situate  in  Different  Districts  —  Notice  of 
Sale—  Deterring  Bidders— Act  XIV.  of  1882, 
$  311.]  Where  an  entire  estate  consisting  of  18 
mowzahs,  3  of  which  were  situated  in  the  dis- 
trict of  R.  and  the  remainder  in  the  district  of 
G.  (into  the  treasury  of  which  latter  district 
the  whole  of  the  land  revenue  and  local  rates 
was  paid),  was  sold  by  the  Court  of  this  latter 
district,  no  notice  having  been  issued  in  the 
'  district  of  R. : — 

Hdd,  that  the  sale  had  not  been  held  without 
jurisdiction. 


SALE  IN  EXECXTTION  C^  DECREE^ 

contd. 

Acts  done  by  execution  purchasers,  not  be- 
ing themselves  th^  decree-holders,  without  the 
knowledge  of  the  Court,  and  without  any  pri- 
vate understanding  with  the  decree-holders  or 
intending  bidders  deterring  others  from  bidding 
at  an  execution  sale,  will  not  amount  to  an 
irregularity  in  conducting  the  sale  within  the 
meaning  of  §  311  of  the  Civil  Procedure  Code, 
Act  XIV.  of  1882,  as  will  render  the  sale  liable 
to  be  set  aside.  Gunga  Narain  Gupta  v. 
Anunda  Moyee  BURROOANEE...12  Cal.  Rep. 
404, 1888.     McDonnell  and  Tottenham,  J  J. 

SALE  OF  GOOJDS. 

Delivery  by  Instalments— Tender. 

See  Contract.  14. 

SiMSON  V.  GoRA  Chand I.  L. 

Rep.  9  Cal.  478. 

Place  of  Payment  Not  Named. 

See  JuriBdiction.  6. 

Llewhelun  -0.  Chunni I.  L. 

Rep.  4  All.  423. 

Property  when  Passes. 

See  Limitation.  93. 

Hassaji  ^.  E.  I.  Ry.  Co I.  L. 

Rep.  5  Mad.  388. 

SALE  OF  GOODS  "TO  ARRIVE." 

See  Contract.  15. 

CaRLISLESAND  Co.©.  HURMOOK... 

L  L.  Rep.  9  Cal.  679. 
SALE  BY  GUARDIAN. 

—  Mahomedan  Law. 
See  Mahomedan    Law— Sale    by 

Guardian. 

SALE^-HINDU  LAW. 

—  Possession,  Delivery  of,  Necessity  for. 
See  Hindu  Law— Sale.  2.  3.  4. 

Vasudev  V,  Tatia L  L.  Rep. 

6  Bom.  887. 

Vasudeva  u,  Narasamma...I.  L. 

Rep.  5  Mad.  6. 

Ramasami  v,  Marinuttu...L  L. 

Rep.  6  Mad.  404. 

See  Registration.  8.  4.  9. 

Lakshmandas  v.  Dasrat...!.   L. 

Rep.  6  Bom.  168. 

Sobhagchand    v,    Bhaichand... 

Ibid.  193. 

Narain  9.  Dataram...!.  L.  Rep. 

8  Cal.  597. 
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SALS^HINDU  Jj AW— contd. 

'         Possession,  Vendor  out  of. 

See  Hindu  La w>- Sale.  1.  2. 

Bai  Sur.aj  v.  Dalpatram...!.  L. 

Bep.  6  Bom.  880. 

Vasudev  v.  TATIA...I.  L.   Bep. 

a  Bom.  387. 

See  Practice— Civil.  6b. 

Dalsukhram    v.    Lallubhai...!. 
L.  Bep.  7  Bom.  282. 

8ALE-MAH0MEDAN  LAW. 

— —  Assignment  by  Husband  in  Satisfaction  of 
Dower. 
See  Mahomedan    Law— Pre-emp- 
tion. 1. 
Fida  V,   Muzaffar...L  L.  Bep. 
6  AU.  65. 

—  Vendor  out  of  Possession. 

See  Mahomedan  Law— Sale.  1. 

AOAMKHAN    V,    ALARAKHI  ..L    L. 

Bep.  6  Bom.  645. 

BALE  OF  BELIGI0U8  OFFICE. 

See  the   Cases  under  Alienation  of 

Beligious  Office. 
See  Alienation  of  Bight  to  Manage 
Temple.  1.  2. 
Ayancheri    v.    Acholathil...!. 
L.  Bep.  5  Mad.  89. 

DURGA  BiBEEtr.  ChaNCHAL.  I.  L. 

Bep.  4  All.  81. 
See  Hindu  Law— Partition.  2. 
Mancharam  v.  Pranshankar... 
I.  L.  Bep.  6  Bom.  298. 
SALT. 

See  Excise.  1. 

Brito  v.  Secretary  of  State  ..I. 
L.  Bep.  6  Bom.  251. 

—  Spontaneously    Formed    on    Government 

Swamp,  Theft  of 
See  Theft.  1. 

Queen  v,  Tamma...L  L.  Bep.  4 
Mad.  228. 

SALT   DUTY    LEVIED    IN   EXCESS, 
SUIT  TO  BECOVEB. 
See  Jurisdiction.  3.  4. 

Hari  Bhanji    ©.    Secretary   of 

State... I.  L.  Bep.  4  Mad. 

344. 

Secretary    of    State   v,    Hari 

Bhanji..,L  L.  Bep.  5  Mad. 

273. 


SALT  LANDS. 

1.  Liability  to  Assessment — Beng.  Reg. 

I.  of  1824,  $  9,  C/.  1 1.]  Salt  lands  worked  by  the 
Salt  Department  from  the  time  of  the  assumption 
by  the  Government  of  the  monopoly  of  salt 
manufactured  to  the  present  day,  though  held  by 
Government  subject  to  Khalari  payment,  are 
nevertheless  in  contemplation  of  law  (having 
regard  to  Beng.  Reg.  I.  of  1824,  §  9,  Cl.  1 1)  lands 
held  by  the  Department  rent  free,  whether  they 
did  or  did  not  originally  belong  to  a  permanently 
settled  estate,  and  when  relinquished  by  that 
Department  are  liable  to  assessment.  If  settled 
with  others  than  the  zemindar  within  the  ambit 
of  whose  zemindary  they  are  situated,  the 
remissions  made  from  his  jumma  during  the  hold- 
ing by  the  Department  on  account  of  Khalari 
and  other  compensations  will  be  allowed  in 
perpetuity.  Secretary  of  State  for  India  v. 
Rani  Annudmoyi  Debi...L.  B.  8  I.  A.  172; 
I.  L.  Bep.  8  Cal.  85. 

SALVAGE. 

1.  Towage— Master  and  Crew — Appor- 
tionment.'] The  steam-ship"  Chilka"  was  char- 
tered  by  the  Government  to  convey  troops  and 
stores  to  Egypt,  by  a  charter-party  which  pro- 
vided that  freight  should  be  paid  at  the  rate  of 
Rs.  40,824  for  every  calendar  month,  from  and 
including  the  4th  August  1882,  for  so  long  as 
she  might  be  employed,  such  freight  to  be  paid 
from  time  to  time  on  production  of  a  certificate 
from  the  Agent  for  Transports,  or  other  duly 
authorized  officer,  that  she  was  afloat  and  had 
up  to  that  time  well  and  truly  performed  the 
contract. 

The  "  Chilka"  left  Bombay  for  Suez  on  the  28th 
August,  1882,  and  on  the  3rd  September  broke 
her  screw  shaft,  and  became  disabled,  when  she 
was  96  miles  from  the  nearest  point  on  the 
Arabian  Coast. 

She  set  her  sails,  but  they  failed  to  be  of 
effectual  service,  and  the  vessel  continued 
to  drift  to  leeward  till  midday  of  the  4th  Septem- 
ber, when  the  steamer  "  Henry  Bolckow"  took 
her  in  tow,  at  first  with  the  intention  of  tow- 
ing her  to  Aden,  but  wind  and  sea  being 
against  the  vessels,  and  the  "  Henry  Bolckow" 
being  of  too  slender  horse  power  for  the  task, 
and  both  ships  drifting  toward  the  coast,  it 
was  finally  decided  that  the  **  Henry  Bolckow*' 
should  tow  the  "  Chilka  "  to  Bombay,  which  she 
did,  the  voyage  occupying  ii  days.  No  storms 
or  bad  weather   were  encountered, .  but  there 
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was  a  heavy  sea  nearly  the  whole  way,  the 
rolling  of  the  vessels  caused  difficulties  of  steer- 
ing ;  on  two  days  the  engines  of  the  "  Henry 
Bolckow"  raced  ;  on  three  occasions  the  towing 
tackle  parted,  and  on  one  of  these  occasions 
there  was  a  slight  collision.  The  owners  of  the 
**  Chilka"  settled  the  claim  of  the  owners  of  the 
*•  Henry  Bolckow"  for  Rs.  37,000,  but  refused  ta 
recognize  any  separate  claim  for  compensation 
by  the  plaintiffs,  the  master  and  crew  of  the 
.'•  Henry  Bolckow"  : — 

Held,  that  under  all  the  circumstances  of  the 
case,  the  services  rendered  were  salvage  and 
not  merely  towage  services,  and  that  Rs.  10,000 
was  a  fair  remuneration  for  the  master  and 
crew  of  the  "  Henry  Bolckow,"  to  be  apportioned 
as  fbllows— Rs.  4,000  to  the  master  and  the  rest 
to  the  crew  according  to  their  ratings. 

Held,  also,  that  the  total  salvage  on  whatever 
freight  should  be  recovered  should  be  calculated 
at  one-eighth  of  such  freight  (no  exception  being 
made  in  favour  of  freight  between  the  4th 
August  and  4th  September),  and  that  one- 
fourth  of  such  salvage,  or  one  thirty-second 
part  of  the  freight,  should  be  paid  to  the  plain- 
tiffs in  the  same  proportions. 

If  towage  leads  to  the  rescue  of  a  vessel  in 
danger  it  should  be  remunerated  as  salvage. 

The  precise  value  of  the  two  ships  is  no 
longer  all  important,  as  the  rule  of  propor- 
tionate rewards  has  been  practically  abandoned, 
and  the  Courts  are  now  only  bound  to  give  such 
amount  as  is  fit  and  proper  with  reference  to 
all  the  circumstances,  including  value. 

Services  rendered  by  a  steamship  are,  except 
in  exceptional  cases,  held  to  be  more  due  to 
the  steam  power  than  to  any  personal  efforts 
of  the  crew,  and  consequently,  the  owners,  as 
compared  to  the  captain  and  crew,  are  entitled 
to  the  larger  share  of  the  reward.  At  the 
same  time,  in  the  interests  of  humanity  and 
commerce,  the  reward  should  not  go  too  exclu- 
sively to    the    owners.    Raffin  v.   The  S.  S. 

"Chilka" I.  L.  Rep.  7  Bom.  196, 1883. 

Scott,  J. 
SAN-MORTGAGE. 

See  Registration.  8.  4. 

Lakhsmandas  v.  Dasrat...!.   L. 

Rep.  6  Bom.  163. 

Sobhagchand    v.   Bhaichand... 

Ibid.  193. 


SAN  -MORTGAGE-r^Tf /<f . 

—  Purchaser  without  Notice  of. 
See  Mortgage.  9. 


Narain^  D0LATRAM...I.  L.Rep. 
6  Bom.  533. 

SANAD,  CONSTRUCTION  OF. 

Grant  to  A,  and  his  Children,   without  Re- 
striction of  Names,  in  Order  that  they  may 
Pray  for  Perpetuity  of  Government. 
See  Mahomed  an  Law— Wakf.  2. 
Say  AD   Mahomed  v,   Sayad  Go- 
bar I.  L.Rep.  6 Bom.  88. 

SANCTION  TO  PROSECUTE. 

by  District  Judge— Power  of  same  Judge 

to  Try  as  Sessions  Judge. 
See  Jurisdiction.  2. 

Empress V.  Gaspar...!.  L.  Rep. 
6  Bom.  479. 

for  False   Charge  without  Proper   Inquiry 

into  such  Charge. 
See  Sanction  to  Prosecute.  2.  5. 

Grounds  for — must  appear  on  Record. 

5^^  Sanction  to  Prosecute.  3. 

Nature  and  Form  of. 

See  Sanction  to  Prosecute.  2. 

by   Second   Class    Magistrate     for    False 

Information  to  Police. 
See  Sanction  to  Prosecute.  4. 

Witnesses. 

See  Sanction  to  Prosecute.  1. 

1. Witnesses— Act  X.  of  1872,  §  469.] 

No  sanction  is  necessary  under  f  469  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  for 
the  prosecution  of  persons  who  are  not  parties 
to,  but  merely  witnesses  in,  a  suit  in  which  a 
forged  document  is  given  in  evidence,  and  who 
are  charged  with  the  forgery  of  the  document 
jointly  with  a  party  to  the  suit.  Eadara  Vira- 
NA  V.  The  Queen. ..I.  L.  Rep.  3  Mad.  400, 
1881.     M.  Ayyar  and  Tarrant,  JJ . 

2. Nature  and  Form  of — False  Charge — 

Penal  Code,  §  2i  \—Act  X.  of  1872,  $  468.]     The 

accused  made  a  complaint  to  a  Magistrate  that 

a  dacoity  had  taken  place  in  the  house  of  his 

brother.     The  Magistrate    held  an   enquiry  in 

I  his  executive  capacity  under  $  1 15  of  the  Crimi- 

I  nal  Procedure  Code,  Act  X.  of   1872,  at  which 

the  accused  said  he  had  recognized  one  Uchit 

'  Jha   among  the  dacoits.    The  Magistrate  for- 
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warded  his  proceedings  to  the  District  Magis- 
trate, but  no  final  orders  were  passed.  Subse- 
quently and  without  examining  the  accused  or 
his  witnesses,  the  District  Magistrate  passed  the 
following  order : — 

"  Uchit  Jha  to  bring  a  case  under  i  21 1  of  the 
Penal  Code,"  and  by  a  subsequent  order,  directed 
the  District  Superintendent  of  Police  to  conduct 
the  prosecution. 

Held,  that  a  Magistrate  should  not  direct  a 
prosecutor  to  be  put  on  his  trial  under  S  21 1  of 
the  Penal  Code,  without  first  giving  him  an 
opportunity  of  obtaining  a  judicial  enquiry  into 
the  charge  originally  preferred  by  him. 

Theabovementioned  order,  therefore,  if  intend- 
ed as  a  sanction  to  prosecute  under  S  4^^ 
of  the  Criminal  Procedure  Code,  Act  X.  of  1872 
was  made  without  proper  discretion,  and  in 
opposition  to  what  had  been  repeatedly  laid  down 


SANCTION  TO  PROSECUTE- row /rf. 

L.  Rep.  6  Cal.  440 ;  7  Cal.  Rep.  330)  followed. 

Zamindar  of  SivAGiRi  V.  Thk  Queen I. 

L.  Rep.  6  Mad.  29, 1882.  Innes,  C.  J.  (Offg.). 

and  Kernan,  J. 

4. By    Second  Class    Magistrate   of 

Taluk  for  False  Information  to  Police— Act  X.  of 
1872,  §  467.]  A  Second-Class  Taluk  Magistrate, 
not  being  the  official  superior  of  a  Police  Sta- 
tion-house  Officer  within  the  meaning  of  5  467 
of  the  Criminal  Procedure  Code,  Act  X.  of  1872, 
cannot  sanction  a  prosecution  under  f  182  of  the 
Penal  Code  for  giving  false  information  to  the 
Station-house  Officer.    Queen  v.  Velavudam 

PiLLAi I.  L.  Rep.  6  Mad.  146,  1882. 

M,  Ayyar  and  Tarrant ,  JJ. 

5. By  District  Magistrate  under  §  211, 

Penal  Code,  Without  Complaint.'}  There  being 
nothing  in  the  law  which  requires  that  a  sanc- 
tion to  prosecute  for  an  offence  under  5  211  of 
the  Penal  Code  should  only  be  granted  on  the 


as  the  proper  course  to  be  pursued  in  these  cases,  application  of  a  private  prosecutor,  it  is  compe- 
tent to  a  District  Magistrate,  of  his  own  motion, 
to  grant  such  a  sanction  on  a  complaint  prefer- 
red to  him  being  found  to  be  false  by  the  Sub- 
ordinate Magistrate  to  whom  he  may  have 
transferred  it  for  investigation. 

In  the  Matter  0/ Jugut  Mohini  Dasseb...10 
Cal.  Rep.  4,1881.   McDonnell  s^nd  Tottenham, 

]]• 
S.  C.  under  Abetment.  2. 

And  Procedure— Criminal.  87. 

6. Nature  and  Form  of.']     On  an  ap- 

plication  to  a  munsiif  for  sanction  to  prosecute, 
the  following  order  was  made  by  him  :— "  K 
the  petitioner  thinks  there  is  sufficient  evidence 
against  A.^l  have  no  objection  to  give  the  same 
sanction  asked  for  herein"  : — 

Held,  that  the  order  was  not  a  sufficient  sanc- 
tion to  support  a  prosecution. 

In  the  Matter  of  Jadunath  Hazra...11  Cal 
Rep.  68, 1882.  Prinsep  and  GKinealy,]], 
SAPINDAS. 

See  Hindu  Law  —  Inheritance  — 

Brother's  Daughter's  Son.  1. 

DiGUMBER  V.  M0T1...I.  L.  Bep. 

9  Cal.  563. 

SAPINDAS  OF  WHOLE  AND  HALF 

BLOOD. 

Inheritance. 

See  Hindu  Law— Inheritance.  1. 

Samat  V,  Amrat I.  L.  Bep. 

6  Bom.  894. 


It  was,  moreover,  expressed  in  an  improper  man- 
ner. The  sanction  contemplated  by  $  468  is  not 
a  direction  to  prosecute,  but  is  a  permission 
granted  to  a  private  person  to  exercise  his  own 
unfettered  discretion  whether  he  will  proceed 
or  not. 

But  the  order  could  not  be  properly  considered 
as  a  sanction  under  §  468,  there  not  having 
been  any  judicial  proceeding,  and  the  offence, 
if  any,  under  $  211  gf  the  Penal  Code,  not  having 
been  committed  before  or  against  any  court. 
The  order,  therefore,  directing  the  prosecution, 
and  the  further  order  directing  the  District 
Superintendent  of  Police  to  take  charge  of  that 
prosecution,  were  made  without  jurisdiction,  and 
must  be  set  aside. 

In  the  Matter  of  the  Petition  of  Giridhari 

M0NDUL...I.  L.  Rep.  8  Cal.  485, 1881  ;  10 

Cal.  Rep.  46.     Pontifex  and  Field,  JJ. 

8.  Act  X.  of  l%*]2,  S  ^(^^  Grounds  for 

Sanction  must  appear  from  Record.'^  Section  468 
of  the  Criminal  Procedure  Code,  Act  X.  of  1872, 
contemplates  there  being  sufficient  material 
before  the  Judge  in  the  suit,  or  criminal  trial 
on  which  to  found  the  charge  for  the  prosecu- 
tion of  which  sanction  is  sought.  It  is  not 
competent  to  the  Judge,  on  an  application  for 
sanction,  to  go  beyond  the  record  to  determine 
whether  sanction  ought  to  be  given  when  the 
record  itself  discloses  no  foundation  whatever  for 
the  charge.     In  re  Kasi  Chunder  Mouumdar  (I 
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SABANJAM. 

1.  Jaghir — Inam— Grant    of    Soil — 

Onus  VrohsLndi—Pensions  Act  XXIII .  of  187 1 
Impartible  Property — Primogeniture.']  The  prin- 
ciple that  grants  in  inam  are  ordinarily  to  be 
regarded  as  grants  of  land  revenue,  and  nothing 
more,  is  in  no  way  weakened  by  the  decision  in 
Ravji  Narayan  v.  Dadaji  Bapuji  (I.  L.  Rep. 
Bom.  523).  This  principle,  true  as  regards 
grants  in  inam  generally,  is  specially  applicable 
to  grants  in  jaghir  or  saranjam,  A  grant  in 
jaghir  or  saranjam  is  very  rarely  a  grant  of  the 
soil,  and  the  burden  of  proving  that  it  is  in  any 
particular  case  a  grant  of  the  soil,  lies  very 
heavily  on  the  party  alleging  it.  Indeed,  their 
Lordships  said,  that  if  it  had  not  been  that,  in 
the  present  case,  in  which  there  was  no  sanad^ 
a  Division  Bench  had  remanded  the  case  for  the 
taking  of  evidence,  they  would  have  been  dis 
posed  to  say  that  such  a  contention  could  not 
be  made  out  by  any  evidence  except  such  a 
gonad  as  was  produced  in  Havji  Narayen  v.  Da- 
daji Bapuji  {ubi  supra).  The  mere  fact  that 
the  saranjamdar  can  deal  as  he  pleases  with 
regard  to  lands  unoccupied  at  the  time  of  the 
grant,  or  in  which  tenant  rights  have  since  lapsed, 
will  not  make  him  any  thing  more  than  an  alienee 
of  the  revenue.  The  saranjamdar  may,  of  coursei 
deal  with  all  unoccupied  lands  as  may  be  best  for 
the  purpose  of  revenue,  and  may  either  cultivate 
them  himself  or  through  tenants;  but  this  is 
because  he  is  entitled  to  realise  as  much  revenue 
as  he  can,  and  as  best  he  can,  and  not  because 
be  has  a  grant  of  the  soil  of  unoccupied  lands. 

A  suit  for  partition  of  a  saranjam^  therefore 
not  shown  to  have  been  a  grant  of  the  soil* 
cannot  be  entertained  by  the  Civil  Courts  unless 
the  certificate  of  the  Collector  has  been  obtained 
as  required  by  the  Pensions  Act  XXIII.  of  1871, 
even  assuming  a  sarnjam  to  be  partible. 

But  the  provisions  of  §  38,  Bom.  Reg.  XVII. 
of  1827,  Bom  Reg.  VI.  of  1883,  §  I,  CI.  3,  Act  XI. 
of  1852,  Bom.  Acts  II.  and  VII.  of  1863,  show 
that  it  is  for  Government  to  determine  how 
saranjams  are  to  be  held  and  inherited,  and  that 
if  the  Civil  Courts  had  jurisdiction  over  claims 
relating  to  saranjams,  they  would  be  bound  to 
determine  such  claims  according  to  the  rules 
laid  down  by  the  Government.  Proof  that  under 
the  Native  Government  the  ancestors  of  the 
parties  had  dealt  with  their  saranjam  villages 
as  if  they  were  proprietors  of  th6  soil,  and  parti- 
tioned them  among  their  fan^ilies  would  be  of 
no  avail.  The  questions  ^ich  the  Courts  would  ' 
76 


SA-RAlSfJAJIlL—contd, 

have  to  consider  would  be,  what  were  the  terms 
of  the  grant  by  which  the  British  Government 
continued  the  saranjam/"  And  what  was  the 
rules  of  succession  laid  down  by  the  British 
Government  for  saranjams  in  general,  or  for  the 
saranjam  in  particular  ? 

In  the  absence  of  a  rule  made  by  CSrOvernment, 
the  Courts  would,  if  they  had  jurisdiction  in  the 
matter,  be  obliged  to  decide,  in  the  case  of  a 
hereditary  saranjam,  according  to  the  ordinary 
rule  of  Hindu  Law  applicable  to  impartible  pro- 
perty; and  though  there  is  rather  a  want  of 
authority  as  to  the  rule  to  be  adopted  where 
an  eldest  son,  who  has  never  yet  taken  the  estate, 
has  died  leaving  brothers  and  also  a  son,  yet  the 
Court  would  probably  hold  that  the  grandson 
took  in  preference  to  his  deceased  father's  eldest 
surviving  brother. 

SembUf  that    all    saranjams  are    impartible. 

Ramchandra  v.  Venkatrao I.  L.  Bep.  6 

Bom.  598, 1883.     Melvill  and  Kemball,  JJ. 
S.  C.  under  Jiirisdiction.  18. 

SABBOBAKABI  TBNXTBE. 

—  Alienation  or  Partition  of. 

See  Landlord  and  Tenant.  85. 
Dassorathy  t.  Ram   Krishna... 
I.  L.  Bep.  9  Cal.  526. 

SABDAB  FOB  BANK  AND  PBECE- 
DENCE  ONLY  NOT  EXEMPT 
EBOM  JTJBISDICTION  TOP  CIVIL 
C0X7BTS. 

See  Jurisdiction.  18. 

Ramchandra   v.   Venkatrao...! 
L.  Bep.  6  Bom.  598. 

SATISFACTION  OF  DECBEE  OUT  OP 
COTJBT. 

Execution  Notwithstanding. 

5^^  Execution  of  Decree.  10.  11. 
Queen  v,    Mutturaman...I.  L. 
Bep.  4  Mad.  325. 

CHEDIMBARA     v.      RATNA...L     L. 

Bep.  8  Mad.  113. 
See  Bight  to  Sue.  23.  24.  30. 

ViRARAGHAVA    V,      SuBBAKKA...I. 

L.  Bep.  5  Mad.  397. 

Chembrakandi    v.   Themdval... 

I.  L.  Bep.  6  Mad.  41. 

IsHAN  Chunder  V.    Indro  Na- 

RAIN...I.  L.  Bep.  9  CaL  788. 
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SATISFACTION  OF.DECBEE  OUT  OF 
OOTTRT—conid, 

Joint  Decree-holders,  Payment  to  One  of 

Several. 
See  Execution  of  Decree.  44. 

Taruck  Chunder  v.  Divendro... 

I.  L.  Bep.  9  Cal.  881 ;  12 

CaL  Bep.  666. 

Proof  of — to  Meet  Plea  of  Limitation. 

5^^  Limitation.  65. 

Sham  Lal  v,  Kanahia   Lal...L 
L.  Bep.  4  AIL  316. 

SCIENCE,  GAINS  OF. 

5^  Hindu  Law  —  Self-Acquired 
Property.  1. 

Lakshman  r.  Jamnabai I.  L. 

Bep.  6  Bom.  225. 

SECOND  APPEAL. 

^—  Amendment  of  Plaint  on. 

See  Parties  to  Suit.  6. 

ObHOY  GOBIND  r.  HURYCHURN...I. 

L.  Bep.  8  CaL  277. 
■     ■  Apportionment  of  Compensation  for  Land 
taken  for  Public  Purpose. 
See  Appeal— CiviL  48. 

Atri    V,    ARN0...12  CaL  Bep. 
409. 

—  Damages  for  Trespass  under  Rs,  lOO — Title 

to  Land. 
See  Appeal— CiviL  20. 

.     LUKHYNARAIN  v.    GORACHAND...L 

L.  Bep.  9  CaL  116. 

—  Documents  to  be  Filed  on. 

See  Practice— CiviL  7. 

Pirathi  V,  Vencataramanayyar. 
L  L.  Bep.  4  Mad.  419. 

Evidence  —  Power  of  High  Court  to  Deal 

with. 
See  Appeal— CiviL  28.  28a. 

FUTTEHMA  V.    MOHAMED I.  L. 

Bep.  9  CaL  809. 

Lal  Mahomed  v.  Shoila 11. 

CaL  Bep.  104. 
See  Mortgage.  14. 

Shankar  Lal  9.  Sukhrani I. 

L.  Bep.  4  All.  462. 

— ^  Issue  of  Fact  not  Decided  by  Lower  Court, 
cannot  be  Decided  on* 
See  Beview.  8. 

Sheo  Ratan  v.  Lappu L  L 

Bep.  5  All.  14 


SECOND  APPEAL— ron/ii. 

— -  Judgment  According  to  Award  Reversing 
Decree  Setting  Aside  Award. 
5p<?  Appeal— CiviL  46. 

RuGHooBUR  9.  Maina...12  CaL 
Bep.  564. 

from  Order  of  Remand. 

See  Appeal— CiviL  25. 

NOMIOLLAH    V.   GrISH     NaRAIN... 

L  L.  Bep.  8  CaL  674. 

—  from    Order   of   Remand    in    Suit  Cog- 

nizable by  Small  Cause  Court. 
5^^  Appeal— Civil.  88. 

Mahadev  v.  Ragho...!.  L.  Bep. 
7  Bom.  293. 

from  Order  Returning  Plaint. 

5ftf  Appeal— CiviL  16. 

KisHNAv.  NARSINGH...I.  L.  Bep. 
8  AIL  858. 

—  from  Order  Reversing  Order  Refusing  to 

Set  Aside  Ex-parte  Decree. 
See  Appeal— Civil.  27. 

AuBiNASH  V.  Martin... I.  L.  Bep. 
8CaL882. 

Rent  Suit  under  Rs.  lOO. 

See  Appeal— Civil.  26. 

ROMAPRASAD    V.    ShORUP...L     Ii. 

Bep.  8  Cal.  712. 

SECONDABY  EVIDENCE. 
See  Bes  ^dicata.  1. 

HiRA  LaLL  9.   GanESH     PERSHAa 

L.B.  OLA.  64;  L  L. 
Bep.  4  AIL  406. 

— -  of  Document  in  Possession  of  Person  out 
of  Jurisdiction. 
See  Evidence.  84. 

Ralli  9.  Gan  Kim  Swee...L  Ii. 
Bep.  9  CaL  939. 

of  Lost  Decree. 

See  Evidence.  21. 

Kanayalal  v.  Pyarbai I.  L. 

Bep.  7  Bom.  139. 

of  Lost  or  Destroyed  Public  Document, 

See  Evidence.  22, 

KUNNETH     V,     VaYETH L     L. 

Bep.  6  Mad.  80. 

of  Unregistered  Deed. 

See  Begistration.  81. 

DlVETHl  V.  Krishnasami...!.    Ii. 
Bep.  6  Kad.  117. 
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BEOBETING  D00I7MENT  PRODUCED 
BEFORE  ARBITRATORS. 

.  See  Theft.  2. 

SuBRAMANi    r.    Queen I.  L. 

Rep.  3  If  ad.  261. 

8E0X7RED  CREDITOR,  PROOF  BY. 
See  Insolvency.  11. 

Agabeg 12  Cal.  Rep.  165. 

SECURITY  BOin>  FROM  GRANTEE 
OF  CERTIFICATE  OF  ADMIN- 
ISTRATION OF  MINOR'S 
ESTATE. 

—  Suit  to  Enforce. 

See  Right  to  Sue.  27. 

Amar  Nath  V,  Thakur  Das. ..I. 
L.  Rep.  5  All.  248. 

SECURITY  FOR  COSTS. 

■  of  Appeal — Demand — Notice  of  Order. 

See  Security  for  Costs.  1. 

— -  Dismissal  of  Suit  for  Default  to  Give. 
See  Res  Judicata.  2. 

RUNGRAV    H.    SiDHi      MaHOMED... 

I.  L.  Rep.  6  Bom.  482. 

— —  Divorce  Suit— Appeal  by  Wife. 
See  Appeal— Civil.  1. 

King  v.  King I.  L.  Rep.  6 

Bom.  487. 

■  Pauper  Appellant 

See  Security  for  Costs.  2. 

1. Of  Appeal—Notice  of  Order- 
Practice,']  To  justify  the  rejection  of  an  appeal 
on  account  of  the  appellant's  failure  to  give 
security  for  the  costs,  there  must  have  been 
a  demand  on  the  part  of  the  Court  The  issue 
of  a  preliminary  notice  to  show  cause  why 
security  should  not  be  given  is  not  tantamount 
to  such  a  demand.  Where  such  notice  is  given, 
the  appellant  is  not  bound  to  appear,  and  if  he 
does  not,  and  the  order  requiring  security  is 
made  in  his  absence,  he  must  have  due  notice 
of  it  to  constitute  a  demand,  before  his  appeal  can 
be  rejected  for  failure  to  give  security.  Timmu 
o.  Deva  RAI...I.  L.  Rep.  6  Mad.  265, 1882. 
Turner^  C.J.,  dindiM.Ayyar^  J. 

S.  C.  under  Registration.  18. 

2. Pauper  Appellant— Ad  X.  of  1877, 

§  549*1  ^  pauper  appellant  may  be  called  on 
to  give  security  for  costs,  but  very  special 
grounds  must  be  shown  to  support  the  appli- 
cation. Nusseeruddin  Biswas  V,  Ujjal  Biswas  (17 


SECURITY  FOR  CO&TB-contd, 

W.   R.  68)  dissented  from.    Sheshayvangar 

z>.  Jainulavadin I.  L.  Rep.  8  Mad.  66, 

1880.     Turner,  C.J.,  and  Af.  Ayyar,  J. 

3. Appeal  from  Order  Rejecting  Appeal 

for  Failure  to  Give — Notice  to  Show  Cause — Act 
X,  of  1877,  H  2,  549— **  Decree."']  An  order 
rejecting  an  appeal,  because  security  for  costs 
was  not  furnished  as  directed  by  5  549  of  the 
Civil  Procedure  Code,  Act  X.  of  1877,  is  a 
'*  decree"  within  the  meaning  of  f  2,  from  which 
an  appeal  will  lie. 

The  discretion  conferred  on  an  Appellate 
Court  by  f  549,  to  demand  security  from  the 
appellant  for  the  cost  of  the  appeal,  must  be 
properly  exercised  ;  and  it  is  not  so  exercised 
when  the  order  demanding  security  has  been 
made  without  opportunity  being  given  to  the 
appellant  to  show  cause  against  it 

No  order  should  be  made  affecting  a  party 
without  notice   to  him  calling  on  him   to  show 
cause    why  the  order     should    not  be   made. 
SiRAj-uL-HuQ  V.  Khadim  Husain...!.  L.  Rep.  , 
5  All.  880,  1888.     Oldfeld  and  Brodhurst,  JJ. 

SECT7RITY  FOR  GOOD    BEHAVIOUR. 

Appeal  from  Order  for  Imprisonment  till. 

See  Appeal— CriminaL  6. 

ChanoKhan...I.  L.  Rep.  9  Cal. 
878. 

1. Act  X  of  1872,  H  504,  505-]    An 

accused  person  was  convicted  of  theft  and  sen- 
tenced to  2  years'  rigorous  imprisonment,  and 
was  further  ordered  to  enter  into  his  own  recog- 
nizances for  Rs  50, and  find  two  sureties,  each  for 
the  like  sum,  for  his  good  behaviour  for  one 
year  after  the  term  of  his  imprisonment  had  ex- 
pired ;  in  default,  to  suffer  rigorous  imprison- 
ment for  one  year : — 

Held,  that  the  latter  part  of  the  order  was 
bad,  and  that  the  Magistrate  should  have  pro- 
ceeded under  $  504,  CI.  2  of  the  Criminal  Proce- 
dure Code,  Act  X.  of  1872.  Empress  v.  Par  tab 
(I.  L.  R.  I  All.  666)  followed.    Tamiz  Mandal 

r.  Umid  Karigar I.  L.  Rep.  9  Cal.  216, 

1882.     Maclean  and  Macpherson^  J  J. 

SECURITY  TO  KEEP  THE  PEACE. 

Appellate  Court  May  Demand. 

See  Security  to  Keep  the  Peace.  1. 

— —  Imprisonment  till  Security  Given. 

See  Security  to  Keep  the  Peace.  2. 
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SECtTBITY  TO   KEEP  THE    PEACE— 

contd. 

1. •  Appellate  Courts  Power  of^  to  De- 

mand'-Act  X.  of  1872,  SS  280,  489,  49O.]  In  an 
appeal  from  a  conviction  for  any  offence  speci- 
fied in  CI,  I,  §  489  of  the  Criminal  Procedure 
Code,  Act  X.  of  1872,  the  Appellate  Court  is 
competent  to  require  the  appellant  to  give  a 
personal  recognizance  under  §  489,  and  security 
under  $  490  to  keep  the  peace.  Empress  «. 
KAMtA    Prasad.. .L    L.    Bep.    4  All.   212, 

1882.    F.  B. 

2.  Imprisonment  till  Security   Given.'] 

An  order  directing  an  accused  **  to  be  imprisoned 
till  he  gives  security"  to  keep  the  peace  for  one 
year,  is  bad;  a  definite  period  for  such  im- 
prisonment,  not  exceeding  one  year,  should  be 
inserted  in  the  order.  Mailamdi  Fakir  v. 
Taripulla  Pram  ANICK...I.  L.  Rep.  8  Cal.  644, 
1882.  McDonnell  and  Field,  ]]. 
S.  C.  under  Procedure— Criminal.  25. 

8. Act  X.  of  1872,  §   491.]     Where  a 

Magistrate  at  the  close  of  a  trial  of  an  accused 
on  a  charge  of  rioting,  and  without  taking  any 
further  proceedings,  required  one  of  the  witnesses 
for  the  defence  to  give  security  to  keep  the  peace 
for  one  year : — 

Held,  that  there  being  nothing  in  the  witness's 
evidence  equivalent  to  an  information  that  he 
was  likely  to  commit  or  to  cause  a  breach  of  the 
peace;  and,  moreover,  that  even  assuming  such 
information  to  be  contained  therein,  such  evi- 
dence (which  was  the  only  evidence  recorded  in 
the  proceedings)  not  being  of  the  nature  on 
which  the  Magistrate  was  at  liberty  to  adjudi- 
cate as  required  by  Expl.  I.,  S  491  of  the  Cri- 
minal Procedure  Code,  Act  5^.  of  1872,  the 
proceedings  were  illegal.  Queen  v.  Kadar 
Khan. ..I.  L.  Bep.  5  Mad.  880,  1882.  M. 
Ayyar  and  Tarrant^  JJ. 

4. Act  X.  of  1872,    %    492 — Form    of 

Summons,"]  The  provisions  of  $  492  of  the 
Criminal  Procedure  Code,  Act  X.  of  1872,  are 
directory,  and  not  imperative  ;  and  an  omission 
to  insert  in  a  summons  under  that  section  the 
amount  of  the  recognizance  and  security  re- 
quired win  not  invalidate  any  subsequent  pro- 
ceedings binding  over  the  parties  to  keep  the 
peace.]  Abasu  Begum  v.  Umda  Khanum...!. 
L.  Bep.  8Cal.  724,   1882.     McDonnell  ^nd 

Field,]]' 

S.  C.  under  Construction  of  Statute.  6. 


SECTTBITY   TO  KEEP  THE  PEACE— 

contd, 

5. Act  X,  of  1872,  $  491  •]     Where  a 

Magistrate  bound  down  26  persons  under  $  49! 
of  the  Criminal  Procedure  Code,  Act  X.  of  1872, 
to  keep  the  peace  after  recording  evidence  as  to 
1 1  of  them  only,  the  order  was  set  aside  as  to 
those  not  affected  by  the  evidence. 

In  the  Matter  of  Kassim  Biswas ...10  Cal. 
Bep.  385,  1882.     Cunningham  and    Totten- 
ham, JJ. 

6. Act  X.  of  1872,  §  491  —  Summons, 

Form  of — Non-Resident  Zemindar.]  A  sum- 
mons setting  out  that  the  person  to  whom  it  is 
directed  is  charged  with  an  offence  under  §  491 
of  the  Criminal  Procedure  Code,  Act  X.  of  1872, 
and  requiring  his  personal  attendance,  in  Court, 
is  not  such  a  summons  as  is  required  by  that 
section. 

An  order  binding  over  a  person  to  keep  the 
peace  is  not  necessitated  unless  there  is  legal 
proof  that  the  person  implicated  is  actually 
about  to  commit  a  breach  of  the  peace,  or  to  do 
some  act  likely  to  cause  a  breach  of  the  peace. 

A  non-resident  Zemindar  cannot  be  bound 
over  to  keep  the  peace  merely  because  his  local 
agents  are  committing  acts  likely  to  cause  a 
breach  of  the  peace. 

In  the  Matter  <7/Charoo  ChundRA  Mullick. 
10  CaL  Bep.    480,  1882.     Cunningham  and 

Tottenham,  JJ. 

7, Forfeiture  of  Recognizance — Act  X. 

of  1872,  §  502. J  An  order  estreating  a  recogni- 
zance and  bail  bond  executed  for  keeping  the 
peace  must  be  made  on  evidence  duly  recorded 
in  the  case,  and  not  on  evidence  taJcen  in 
another  case. 

Where  a  magistrate  makes  an  order  under 
§  502  of  Act  X.  of  1872,  forfeiting  a  recogni- 
zance, the  terms  of  the  section  must  be  strictly 
followed.  It  is  not  competent  to  the  magistrate 
to  direct  that  in  default  of  payment,- the  persons 
whose  recognizances  are  forfeited  should  be 
imprisoned  without  first  issuing  a  warrant  for 
the  attachment  and  sale  of  their  movable  pro. 
perty. 

In  the  Matter  o/MoHESH  ChUndra  R0Y...IO 

Cal.  Bep.  571,  1882.     Field  ;ind  Tottenham, 

1  JJ- 
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SECTTRITT  FOR  BESTITXTTION  OF 
PBOPEBTY  TAKEN  UT  EXE- 
CUTION. 

Appeal  from  Order  for. 

See  Appeal— Civil.  22. 

LuCHMEEPUT  V.  SiTA  NaTH...I.  I** 

Bep.  8  Cal.  477. 
SEDUCTION  OF  DATTGHTEB. 

-—  Compensation— Right  to  Sue. 
See  Bight  to  Sue.  15. 

Ram  Lal  v.  Tula  Ram I.  L. 

Bep.  4  All.  15. 

BELF-ACaUIBED  FBOPEBTY. 

See  Hindu  Law— Impartible  Ze- 

mindari.  1. 

MuTTu  Vaduganadha  v.  Dura- 

SINGA...L.  B.  8  I.  A.  99; 

I.  L.  Bep.  3  Mad.  290. 

-^ —  Ancestral  Property  Allotted  by  Father  in 
Unequal  Shares  among  Sons. 

See  Hindu  Law  —  Self-Acqxiired 
Property.  6. 

Hardai  v.  Haruck 12  Cal. 

Bep.  104. 

—  Ancestral     Property    Recovered    by    Co- 

Parcener. 

See  Hindu  Law  —  Self-Acquired 
Property.  4. 
Naragunti     V,    Venkatachala- 

PATi L  L.  Bep.  4  Had. 

250. 

—  Gains  of  Prostitution. 

See  Hindu  Law  —  Etelf-Acquired 
Property.  3. 
Boolagam   V,    Swornam..  L  L. 
Bep.  4  Mad.  380. 

—  Gains    of    Science  —  Property    Acquired 

without  use  of  Ancestral  Estate. 

See  Hindu   Law  —  Self- Acquired 
Property.  1. 

Lakshman  v.  Jamnabai I.  L. 

Bep.  6  Bom.  225. 

—  of  Member  of  Malabar  Tar  wad— Assets. 

See  Malabar  Law.  5. 

Ryrappanv.  KELU...I.  L.  Bep. 
4  Mad.  150. 


SELF-ACaUIBED  PBOPEBTT— c^^. 

Onus  Probandi. 

See'Sin^yx.  Law — Undivided  Fa- 
mily. 2.  2a. 

RaMPHULW.    DeG   NARAIN...L   L. 

Bep.  8  Cal.  517. 

UdOyChANDV.  PANCH00...11  Cal. 

Bep.  514. 
See  Limitation.  95. 

Obhoy  Churn  v.  Gobind...I.  L. 

Bep.  9  Cal.  237. 

See  Mahomedan  Joint  Family.  1. 

Hakim    v,    Gool   Khan. ..I.    L. 

Bep.  8  CaL  826. 

Partition  of  Ancestral  Property,  Property 

Acquired  by. 

See  Hindu   Law  —  Self-Acquired 
Property.  6. 
Hardai    v.     Haruck. ..12    CaL 
Bep.  104. 

Property  Inherited  from  Maternal  Grand- 
father is  Not. 

See  Hindu    Law  •—  Self-Acquired 
Property.  1. 

MuTTAYAN   tr.  SaNGILI    VIRA...L. 

B.  9  I.  A.  128. 

Property  Purchased  out  of  Income  of  An- 
cestral Property  before  Birth  of  Son. 

See  Hindu  Law  —  Self-Acquired 
Property.  5. 

GUNGA    V,  AjUDHIA,..I.   L.  Bop. 

8  Cal.  131. 

Property    Purchased    out  of    Income    of 

Polliem. 

5^tf  Hindu  Law  —  Undivided  Fa- 
mily. 8. 
KoTTA    Ramasami    r.    Bangari 
Sheyshama...!.    L.  Bep.  3 
Mad.  145. 

SELF-DEFENCE. 

See  Private  Defence,  Bight  of. 

SENTENCE. 

Imprisonment  in  Default  of    Payment   of 

Fine,  Transportation  Cannot  be  Substi- 
tuted for. 
See  Penal  Code,  §  59.  1. 

Kunhussa  v.  Queen... I.  L.  Bep. 
5  Mad.  28. 
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BBPABATE     BONDS    T(M     SINGLE 
DEBT. 

—  Separate  Suits. 

See  Splitting  Cause  of  Action.  9. 
Umed  V.  PiR  Saheb...!.  L.  Bep. 
7  Bom.  184. 
SEPARATE     MAINTENANCE,    CUS- 
TOM OF,  AMONG  MAPILL.AS. 

See  Malabar  Law.  19. 

Chowakaran  v.  Chowakaran... 
L  L.  Bep.  6  Mad.  259. 

8EPABATE    PBOFEBTY. 

See  Hindu  Law— Impartible   Ze- 

mindary.  1. 

MuTTU  Vaduoanadha  V,  DORA- 

SINGA...L.  B.  8  I.  A.  99; 

L  L.  Rep.  8  Mad.  290. 

See  Hindu   Law— Impartible  Ze- 

mindary.  8. 

Bhawani  v.  Deo  Raj... I.  L.  Bep. 

5  AU.  642. 
SEBVICE  OF  SUMMONS. 

—  in  Foreclosure  Suit — Service  on  Agent. 

See  Practice—Civil.  18. 

Michael  v.  Ameena...L  L.  Bep. 
9  CaL  783. 
SEBVICE  TENUBE. 

—  Resumption  of. 

See  Besumption.  1. 

SiTARAMARAZU     «.    RaMCHUNDRA- 

RAzu L  L.  Bep.  8  Mad. 

867. 

—  Sale  of — in  Execution  of  Decree. 

See  Sale  in  Execution  of  Decree.  6. 

LOTLIKAR  V.   WAGLE...I.  L.  Bop. 

6  Bom.  696. 

—  Sale  of — in  Execution  of  Decree  against 

Deceased  Holder. 
See  Ghatwali  Tenure.  1. 

Rajah  Nilmoni  v.   Bakranath. 
L.  B.  9  L  A.  104. 
SEBVICE  VATAN. 

—  Mortgage  of. 

See  Mortgage.  4. 

Jagjwandas  V.  Imdad I.  L. 

Bep.  6  Bom.  211. 
SESSIONS  CASE. 

• Discharge  of  Accused    by    Magistrate  — 

Revision. 
See  Procedure— CriminaL  81. 

Lachman  v.  JUALA...L  L.  Bep. 

6  AIL  161. 


SETOFF. 

See  Contribution.  7. 

GoGAN  Chand  v.  Huri  Mohun... 
12  Cal.  Bep.  689. 
See  Excite.  1. 

Britov.  Secretary  of  STATEi..L 
L.  Bep.  6  Bom.  261. 

of  Cross-Qaims. 

See  Set-off.  2. 

Cross-Decrees. 

See  Set-off.  1. 

Money  Paid  to  Save  Revenae  Sale. 

See  Set-off.  4. 

1. Cross-Decrees —  Act  X,    of  1877, 

$  246.]  A  judgment-debtpr  may  set-off  against 
the  amount  of  the  decree  against  him,  the 
amount  of  a  decree  obtained  by  him  against  the 
decree-holder  and  others.  HuRV  Doyal  Guho 
V.  Din  Doyal  Guho...L  L.  Bep.  9  CaL  479, 
1882.     Garth,  CJ.,  and  Field,  J. 

2. Act  X,  0/1877,  5  «  "•]  The  procedure 

provided  for  in  $  1 1 1  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  does  not  go  the  length 
of  admitting  the  assertion  of  mere  cross-demands ; 
but  in  order  to  entitle  a  defendant  to  plead  a 
set-off,  the  debt  to  which  it  relates  must  be  for 
an  ascertained  sum  of  money  due  and  owing  by 
the  plaintiff  to  the  defendant,  out  of  a  transac- 
tion in  which  mutual  credits  are  directly  proper 
by  reason  of  their  being  in  respect  of  the  same 
right. 

The  heirs  of  a  deceased  Mahomedan  appointed 
A.,  one  of  the  heirs,  manager  of  the  estate  of 
the  deceased  for  the  purpose  of  paying  off  his 
debts.  A .  creditor  of  the  deceased  obtained  a 
decree  against  the  heirs  for  his  debt,  in  execu- 
tion of  which  the  plaintiff's  share  in  the  immov- 
able estate  of  the  deceased  was  sold.  The  sale 
proceeds  exceeded  the  plaintiff*  share  of  the  debt, 
and  the  plaintiff  now  sued  the  other  heirs  for  con- 
tribution in  respect  of  such  excess.  The  defen- 
dants claimed  to  set-off  the  plaintiff's  share  of 
the  liabilities  of  the  estate  of  the  deceased  which 
had  been  satisfied  by  i4.  as  manager  : — 

Held,  that  the  set-off  could   not  be  pleaded. 

Abul  Hasan  «.  Zohra  Jan...L  L.Bep.  6  AIL 

299,  1888.     Straight  and  Brodhurst,  JJ. 

8. Road  Cess  —  Public   Works  Cess,] 

Where  the  defendants  had  executed  a  koMiat 
on  the  1st  October  1870,  whereby  they  agreed 
to  pay  **any  chowkedari  tax  or  any  other  new 
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SET-OPP— am/rf. 

awab  or  tax  or  fee  or  kor  or  any  additional 
jamma  that  might  be  fixed  upon  the  mehal  by 
Government  in  future  "  : — 

Heldf  in  a  suit  by  the  zemindar  for  rent,  that 
the  defendants  were  not  entitled  to  set-off  the 
sums  paid  by  them  on  account  of  Road  and 
Public  Works  Cess.  Sumomoyee  Dabee  v.  Koo- 
mar  Poresh  Narain  Roy  (I,  L.  R.  4  Cal.  576) 
followed.  Shumbhu  Nath  Mukhopadhya  v. 
HuRRo  SuNDURi  Dabi  Chowdhrain...11  Cal. 
.  140, 188d.    Maclean  and  Macpherson,  J  J . 


4« Appropriation  of  Payments— Money 

Paid  to  Save  Sale  for  Arrears  of  Revenue— Act 
IX,  0/1872,^59  —  61.]  Payments  made  to 
Government  by  the  holder  of  a  patni  on  account 
of  revenue  which  the  zemindar  ought  to  have 
paid,  to  prevent  the  property  being  sold,  cannot 
be  looked  on  as  payments  made  to  the  zemindar 
so  as  to  enable  the  latter,  in  a  suit  for  arrears  of 
patni  rent,  to  appropriate  such  sums  to  arrears 
of  rent  barred  by  limitation,  and  thus  recover 
the  full  amount  of  arrears  not  barred.  Such 
payments  are  in  reality  the  proper  subject  of  set- 
off, and  the  sections  59  to  61  of  the  Contract  Act 
IX.  of  1872  have  no  application  to  such  a  case. 

RUKMINY      BULLUB      RoY      V.      MULK     JaMANIA 

BEGUM...I.  L.  Bep.  9  Cal.  914,  1888 ;  12 
CaL  Bep.  684.  Garth,  C.J.,  and  Macpherson,  J. 
S.  C.  under  Act  XVn.  of  1878. 1. 

SETTING  ASIDE  AWABD. 

—  Revision  of  Order  for. 

See  Civil  Procedure  Code,  Act  Z. 
of  1877,  §622.4. 

Chatter  v.  Lekhraj I.  L. 

Bep.  6  All.  298. 

SETmra  aside  deed. 

Limitation  to  Suit  for. 

See  Limitation.  76.  92. 

Fakharuddin  V,  Official  Trus- 
tee OF  Bengal.. .L.B.  SLA. 
197  ;LL.  Bep.  8  CaL  178. 
Hazari  «.  JADAUN...L  L.   Bep. 
5  AU.  76. 

SETmra  ASIDE  EXECT7TI0N  SALE. 

Order  for — Notice  to  Judgment- Debtor. 

5>^  Execution  of  Decree.  87. 

KUPPAYVAN  V.   RAMASAMI...L    L. 

Bep.  6  Mad.  197. 


SETTLEMENT  OFFICEB,  AWABD  OF. 

Limitation  to  Suit  to  Set  Aside. 

5ff  Limitation.  42. 

Shir  Sing  9.  Venkataramier... 
L  L.  Bep.  8  Mad.  92. 

SHABE  OF  UNDIVIDED  MAHAL  OB 
ZEMINDABY. 

Pre-emption — Limitation. 

See  Limitation.  67.  68.  69. 

SHABES. 

Wakf  of. 

See  Mahomed  an  Law— Wakf.  8. 
Fatima  v.  ARIFF...9  Cal.  Bep. 
66. 
SHABES,  TBANSFEB  OF. 

Refusal  of  Director  to. 

See  Indian  Companies  ActX  of 
1866,  §  84.  1. 
Luchmeb  CHAND...I.  L.  Bep.  8 
CaL  817. 

SHELLEY'S  CASE,  BTJLE  IN. 
See  English  Law.  1. 

Mithibai  V*  L1MJ1...L  L.  Bep.  6 
Bom.  151. 

SHIEMI  GHATWALI  TENX7BE. 

1.  Sale  of  in  Execution    of  Decreed] 

A  shikmi  ghatwali  tenure,  held  under  the 
superior  ghatwal,  is  not  liable  to  be  sold  in 
execution,  nor  are  its  proceeds  liable  to  attach- 
ment for  satisfaction  of  the  debt  due  by  its 
holder.  Bally  Dobey  v.  Ganei  Deo... I.  L. 
Bep.  9  CaL  388, 1882.     Tottenham  and  Bose, 

JJ. 
SHIP. 

Bill   of    Lading — Landing    and    Cranage 

Charges,     Liability    of    Shipowner  and 
Consignee. 
See  Bill  of  Lading.  2. 

Scott   «.  Finlay...L  L.  Bep.  7 
Bom.  886. 

—  Bills  of  Lading,  Master*s  Authority  to  Sign 
for  Charterer. 
See  Charter  Party.  1. 

Hasanbhoy   v.  Clapham...L  L. 
Bep.  7  Bom.  61. 

— •  Cargo,  Sale  of,  for  Repairs — Lien. 
See  Ship— Maritime  Lien.  1. 

MUTHAYA    v.    MUTHAYA ......  I.   L. 

Bep.  6  Mad.  334. 
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SHIP— co«/rf. 

—  Charter  Party — Injunction. 

See  Injunction.  1. 

Haji  Abdul  v,  Haji  Abdul.. .L 
L.  Bep.  6  Bom.  5. 

—  Charter  Party — Locatio  Navis. 

See  Charter  Party.  1. 

Hasonbhoy  v.  Clapham...I.  L. 
Bep.  7  Bom.  51. 

—  Part  Owners  not  Necessarily  Partners. 

See  JuriBdiction.  24. 

HyderAuv.  ElaheeBux I. 

L.  Bep.  8  Cal.  1011. 

—  Pledge  of— Sale  of  Ship  by  French  Court 

—Pledgee's  Right  to  Sue  for   Declara- 
tion of  Title. 
See  Bight  to  Sue.  21. 

Chithambara  v.  Muthaya I. 

L.  Bep.  5  Mad.  830. 

—  Repairs,  Sale  of  Cargo  for— Lien. 

See  Ship— Maritime  Lien.  1. 

Muthaya    v,  Muthaya I.  L. 

Bep.  5  Mad.  834. 

—  Salvage, 

See  Salvage. 

—  Towage. 

See  Salvage.  1. 

Raffin  V,  S.  S.  '*  Chilka"...!.  L. 
Bep.  7  Bom.  196. 

SHIP— MABITIME  LIEN. 

1,  —  Sale  of  Cargo  to  Repair  Ship^  Mari- 
time Lien.']  The  captain  of  an  English  ship 
owned  by  British  subjects,  being  unable  to  raise 
the  necessary  funds  on  a  bottomry  bond,  sold 
a  portion  of  the  cargo  to  raise  funds  to  meet 
the  cost  of  repairs  necessary  to  repair  damage 
done  to  the  ship  by  stress  of  weather. 

In  a  suit  by  the  cargo  owner  against — (i)  the 
captain,  who  was  a  part-owner  of  the  ship, 
(2)  the  mortgagee  of  the  ship,  and  (3)  the  agent 
of  the  latter,  in  whose  name  the  ship  was  regis- 
tered, to  recover  the  value  of  the  cargo  sold  : — 

Heldf  that  the  plaintiff  was  not  entitled  to  a 
personal  decree  against  the  mortgagee  or  his 
agent,  as  the  captain  was  not  their  agent  to 
pledge  their  credit  for  moneys  required  for  re- 
pairs ;  nor  to  a  maritime  lien  on  the  ship.  Mu- 
thaya Chetti  «.  Muthaya  CHETTI...L  L.  Bep. 
5  Mad.  384,  1882.     Turner,    C.J.,    and    M, 

Ayyar,  J. 


SHIVAOANGA  ZEMINDABY. 

5^^  Hindu  Law  —  Impartible   Ze- 

mindary.  1. 

MuTTu  Vaduganadha   v.  Dora- 

SINGA...L.  B.  8  I.  A.  99  ;  I. 

L.  Bep.  3  Mad.  290. 
SILKS. 

See  Bailway  (Company.  3. 

Saminadha  v.  S.  I.   Ry.  C0...L 

L.  Bep.  6  Mad.  420. 

SIMULTANEOUS       ADOPTION        BY 
WIDOWS. 

See'B.indM  Law— Adoption.  12. 

Jayanendro  v.  Kalla I.   L. 

Bep.  9  CaL  60. 

SIMULTANEOUS      EXECUTION      OF 
DECBEE    IN     SEVEBAL     DIS- 
TBICTS. 
5^^  Execution  of  Decree.  19b. 

Krishtokishore   v.   Rooplall... 
L  L.  Bep«  8  CaL  687. 

SIBPATILKI  HAK. 

Suit  for — Jurisdiction. 

See  Pensions  Act  XXm.  of  1871. 
1. 
Narov.  Collector  of  Pooka... 

I.  L.  Bep.  6  Bom.  209. 
SISTEB. 

—  Inheritance — Mitakshara  Law. 

See  Hindu  Law— Inheritance— Bis- 
ter. 1.  2. 
Jagat  v.  Sheo  DAS...L  L.  Bep. 
5  All.  311. 
JULLussuRv.  nGGUR...L  L.  Bep. 
9  CaL  726. 

SISTEB'S  SHABE  ON  PABTITION. 
See  Hindu  Law— Partition.  7. 
Damooour  v.  Senabutty...L  L. 
Bep.  8  CaL  537. 

SISTEB'S  SON  EXCLUDES  SISTEB. 

See  Hindu  Law— Inheritance — Sis- 
ter's Son.  1. 

LAKSHMANAMMALr.  TiRUVENGADA. 

L  L.  Bep.  5  Mad.  24L 
SLANDEB. 

See  Defamation. 
SMALL  CAUSE  COUBT,  MADBAB. 

Jurisdiction  in  Insolvency. 

See  Insolvency.  10. 

Waller L  L.  Bep.  6  Mad. 

430. 
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BHALL  OAXJSE  COUBT-MOFXTSSIL. 

Contribution,  Suit  for—- Jurisdiction. 

See  Contribution.  3.  5.  6. 

FUTTEH    AlI    v.    GUNGANATH...I. 

L.  Bep.  8  Cal.  113* 

Ramjoy  v.  Joy  Nath...L  L.  Bep. 
9  Cal.  396. 

Gade  Chellapillaif.Gade  Bala- 

RAM  A  KRISHNA  MA...  I.  L.Bep. 

6  Mad.  424. 

Declaratory  Decree  of  Title  to   Property 

Attached — ^Jurisdiction. 

See  Small  Cause  Court—Moftissil. 
4a. 

Declaratory  Decree  cannot  be  made  by. 

See  Small  Cause  Court— Mofussil. 
14. 

Foreign  Judgment,  Suit  on. 

See  Small  Cause  Court— Mofussil. 
15. 

— —  Hindu  Law— Liability  of  Sons  for  Debts 
of  Father,  Suit  to  Enforce. 
See  Small  Cause  Court— Mofussil. 
3. 

Implied  Contract- Jurisdiction. 

See  Small  Cause  Court— Mofussil. 
7.  8.  9. 10. 

. Intervenor,  Determination  of  Title  of. 

See  Small  Cause  Court— Mofussil. 
14. 

.  Jurisdiction— Arrears  of  Maintenance  of 

Widow  Charged  on  Land. 
See  Hindu  Law— Maintenance  of 
Widow.  7. 

DHARAM  ChAND  v.  JANKI...I.  L. 

Bep.  5  All.  389. 

—  Jurisdiction— Assignee  of  Share,  Suit  by, 

for  Profits. 
See  Small  Cause  Court— Mofussil. 
19. 

— —  Jurisdiction— Contribution. 

See  Contribution.  3.  5.  6. 

—  Jurisdiction— Declaratory  Decree — Proper- 

ty attached. 
5;^  Small  Cause  Court-Mofussil. 
4a.  14. 

77 


SMALL  CAUSE  C0X7BT— MOFUSSIL— 

contd, 

Jurisdiction— Implied  Contract. 

5^<r  Small  Cause  Court— Mofussil  7. 
8.  9. 10. 

—  Jurisdiction— Maintenance  of  Child,    Suit 

for. 

See  Small  Cause  Court  —  Mofussil. 
20. 

Jurisdiction  —  Share  of  Debt  Wrongfully 

Taken,  Suit  for. 

See  Small  Cause  Court— MofussiL 
16. 

Jurisdiction  —  Suit  by  Landholder  against 

Purchaser  of  Produce  of  Tenant's  Land. 

5"^  Small  Cause  Court  — Mofussil. 
18. 

— -  Jurisdiction  —  Undivided  Hindu  Family, 
Suit  Against,  for  Debt  incurred  by  Mana- 
ger. 

See  Small  Cause  Court— Mofussil. 
17. 

Money  Had  and  Received,  Suit  for. 

See  Small  Cause  Court— Mofussil. 
7.8. 

Money  Paid  for  Defendant's  Use. 

See  Small  Cause  Court  —  MofUssil. 
9.10. 

Movable  Property  Attached,  Suit  for,  and 

for  Damages,  and  to  Set  Aside  Order 
Disallowing  Claim. 

See  Small  Cause  Court  —  JiCofussiL 
4. 


New  Trial. 

See  Small  Cause  Court  - 
11. 


-MofussiL 


•  Public  Works  and  Road  Cess,  Suit  for. 
See  SmaU  Cause  Court  —  Mofussil. 
12. 

Title  to  Immovable  Property,  Question  of. 
See  Small  Cause  Court  —  Mofussil. 
5.6. 

.  Zemindari  Dues  Illegally  Levied,  Suit  to 
Recover. 

See  Small  Cause  Court  —  MofussiL 
8. 
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SMALL  CAUSE  COXJBT— MOFTJSSIL— 

contd, 

1.  Jurisdiction   —  *'  Baluti   Hak''-- 

**  Aya** — Immovable  Property,']  A  suit  by  va- 
tandar  mahars  of  a  village  for  baluti  or  aya  is  a 
claim  in  respect  of  a  hak  belonging  to,  and  forming 
the  emoluments  of  an  hereditary  office  amongst 
Hindus,  and,  therefore,  one  in  respect  of  im- 
movable {nibandha) t2ind  not  movable  or  personal 
property,  which  a  Mofussil  Small  Cause  Court 
has  no  jurisdiction  to  entertain. 

There  is  no  difference  in  principle  between 
such  haks  and  the  hak  appurtenant  to  the  here> 
ditary  office  of  a  village  joshi,  or  the  office  and 
emoluments  attached  thereto,  or  of  an  hereditary 
priest  of  a  temple,  both  of  which  latter  are 
immovable  and  not  personal  property.  Appa- 
NAir.  NAGIA...L  L.  Bep.  6B0IU.  512, 1880. 

F.  B. 

2. Jurisdiction  —  *^  Damages  on  Ac- 
count of  Ren  f^ — Use  and  Occupation—Landlord 
and  Tenant  —  Trespass  —  Ejectment  —  Mesne 
Profits.']  The  plaintiff  having  obtained  a  de- 
cree declaring  him  entitled  to  a  certain  house, 
gave  notice  to  the  defendant,  who  was  in  pos- 
session of  the  house,  to  pay  him  rent,  and  on 
default  of  payment  of  such  rent,  sued  the  defend- 
ant in  the  Court  of  Small  Causes  for  "  damages 
on  account  of  rent"  : — 

Held^  that  the  notice  to  the  defendant  could 
not  make  the  defendant  the  plaintiff's  tenant,  nor 
create  a  contract  between  the  parties ;  the  suit, 
therefore,  if  regarded  as  a  suit  for  rent,  or  for 
use  and  occupation,  would  not  lie. 

It  could  only  be  maintainable  as  a  suit  for  dam- 
ages on  account  of  trespass ;  and  before  such  a 
suit  could  be  maintained  the  plaintiff  must  prove 
possession  prior  to  the  trespass,  or  have  obtained 
a  decree  in  ejectment,  which  would  relate  back 
to  the  date  of  the  trespass.  But  the  plaintiff 
had  only  obtained  a  decree  declaring  him  enti- 
tled to  the  house,  which  did  not  necessarily  im- 
port a  right  to  immediate  possession,  nor  could 
he  be  allowed  to  derive  all  the  benefit  from  it 
which  he  might  obtain  from  a  decree  in  eject- 
ment. 

Assuming  that  the  present  suit  was  main- 
tainable in  any  Court  without  a  previous  decree 
or  simultaneous  claim  for  possession  of  the  pro- 
perty, for  trespass  on  which  mesne  profits  are 
asked  (which  was  very  doubtful),  it  was  not 
maintainable  in  a  Court  of  Small  Causes,  which 


SIIALL  CAUSE  COURT— MOFUSSIL— 

contd. 

cannot  be  used  as  a  medium  for  ejecting  by  in- 
direct means,  a  person  in  possession  of  immov- 
able property.     Kalidas  v.    VaI-LAbhdas...L 
L.  Bep.  6  Bom.  79,  1881.    Mehill  and 
Kemball,  JJ. 

3. Hindu  Law  —  Liability  of  Sons  for 

Debts  of  Father  ^Suit  to  Enforce  Bond  of  Father — 
Jurisdiction.]  A  Mofussil  Small  Cause  Court 
has  jurisdiction  to  entertain  a  suit  against  the 
undivided  sons  of  a  deceased  Hindu  to  enforce 
payment  of  a  debt  due  by  their  father,  and  the 
jurisdiction  is  not  ousted  by  a  plea  that  the  debt 
was  contracted  for  immoral  purposes.  Gopal 
Kristna  Sastri  v.  Ramayyangar  ..I.  L.  Kep. 

4  Mad.  286, 1881.    Innes  and  Kindersley,  J  J. 

4. Jurisdiction  —  Claim  for  Personal 

Property  Attached  and  to  Set  Aside  Order  Disal- 
lowing Objection.]  A  suit  to  recover  movable 
property  attached  in  execution  of  a  decree  and 
for  damages  for  its  wrongful  attachment,  and  to 
set  aside  the  order  disallowing  an  objection  to 
its  attachment,  is  not  cognizable  by  a  Small 
Cause  Court,  it  not  being  a  suit  for  the  possession 
of  movable  property  pure  and  simple  as  men- 
tioned in  Act  XI.  of  1865,  §  6.  Makund  Lalv. 
NASIR-UD-DIN...L  L.  Bep.  4  All.  416,  1822. 
Straight  and  Brodkurst,  Jj. 
Note-^See  Shibboo  Naraiw  Singh  v, 

MuDDEN  Ally L  L.  Bep.  7 

Cal.  608. 

4a. Jurisdiction — Declaration  of  Title 

to  Property  Attached  in  Execution— Act  X,  of 
1877,  §§  281,  285.]  A  Mofussil  Small  Cause 
Court  has  no  jurisdiction  to  entertain  a  suit 
brought  under  §  283  of  the  Civil  Procedure 
Code,  Act  X.  of  1877,  by  a  person  against  whom 
an  order  has  been  passed  under  §  281,  for  a  de- 
claration of  his  right  to  the  property  attached, 
and  for  its  recovery  by  the  removal  of  the  at- 
tachment.    Ilahi  Baksh  9.  SiTA  ..L  L.  Rep. 

5  AIL   462,   1883.     Oldfield  and  Brodhursi, 

JJ. 

6. Title,   Question    of— Jurisdiction.'} 

A  Mofussil  Small  Cause  Court  has  power  to 
determine  a  question  of  title  to  immovable 
property  arising  incidentally  in  a  suit  within  its 
jurisdiction.  Alagirisami  Naiker  v.  Innasi 
UoAYAN...I.L.Bep.  8 Mad.  127,1881.  F.  B. 
S.  C.  under  Landlord  and  Tenant. 
4. 
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6, Jurisdiction  — Title,   Question  of— 

—  Res  Judicata.]  The  jurisdiction  of  a  Mofus- 
sil  Small  Cause  Court  to  entertain  a  suit  for 
damages  tor  cutting  down  and  removing  trees 
and  bamboos,  the  produce  of  land  claimed  by 
the  plaintiff,  is  not  ousted  by  the  defendant 
setting  up  a  bond;, fide  claim  to  the  land  in 
himself. 

The  Court  has  power  for  the  purpose  ot 
determining  a  suit  within  its  jurisdiction  to 
decide  a  question  of  title  to  immovable  property 
arising  therein,  the  determination  of  which  is 
necessary  for  the  decision  of  the  suit  j  but 
the  decision  of  the  Small  Cause  Court  on  the 
question  of  title  would  not  operate  as  res  judi- 
cata, nor  bar  a  subsequent  suit  on  the  title. 

Per  A/.  Ayyar,]. — The  question,  what  is  a  suit 
of  the  nature  cognizable  by  a  Small  Cause  Court 
within  the  meaning  of  $  586  of  the  Civil  Proce- 
dure Code,  Act  X.  of  1877,  ^^^  reference  to  the 
mode  of  adjudication,  and  not  to  the  forum,  and 
the  fact  that  the  suit  is  instituted  in  the  District 
Munsiffs  Court,  and  not  in  a  Court  of  summary 
jurisdiction,  makes  no  difference  for  the  pur- 
poses of  that  section. 

Per  Turner,  CJ. — If  in  the  course  of  the  trial  of 
a  suit  of  a  nature  cognizable  by  a  Small  Cause 
Court,  a  bon6,fide  question  of  title  to  immovable 
property  arises  which  the  Court  can  only  deter- 
mine incidentally  in  that  suit,  the  Court  may 
properly  adjourn  the  case  that  the  question  may 
be  litigated  and  determined  by  the  proper  tribu- 
nal.   Manappa  Mudali  v.  McCarthy L  L. 

Bep.  8  Mad.  192, 1881.    F.  B. 

7.  —  Money  Had  and  Received — Implied 
Contract.']  A  suit  for  money  had  and  received  by 
the  defendant  for  the  plaintiffs  use,  or  for  money 
which  has  come  into  the  defendant's  hands 
under  such  circumstances  that  the  defendant 
roust  be  taken  to  hold  it  to  the  use  of  the  plain- 
tiff, and  to  be  under  an  implied  contract  to  pay 
it  to  him  is  cognizable  by  a  Mofussil  Small 
Cause  Court. 

Where,  therefore,  the  defendants  in  execution 
of  a  money-decree  obtained  by  them  against  a 
debtor  attached  certain  moneys  which  had  been 
borrowed  by  the  latter  from  the  plaintiff  and 
deposited  in  Court  with  a  view  to  fulfilling  an 
agreement  between  the  defendants  and  their 
judgment-debtor  relating  to  a  decree  for  pos- 
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session  after  foreclosure  of  a  mortgage,  but 
which  agreement  had  fallen  through  owing  to 
the  deposit  having  been  made  too  late : — 

Held,  that  a  suit  to  recover  the  money,  the 
sum  being  less  than  Rs.  500,  was  of  a  nature 
cognizable  by  a  Small  Cause  Court,  and  that  no 
second  appeal,  therefore,  would  lie.  Lachman 
Prasad  v.  Chammi  Lal  ..L  L.  Bep.  4  All. 
6, 1881.  Straight  and  Tyrrell,  JJ. 

8.  —  Money  Had  and  Received — Implied 
Contract— Jurisdiction — Zemindari  Dues."]  A 
zemindar  claimed  and  realized  from  a  tenant 
one-fourth  of  the  price  of  trees  cut  down  and 
sold  by  the  tenant,  basing  his  claim  on  general 
usage. 

Held,  that  a  suit  by  the  tenant  to  recover  such 
money,  denying  that  any  such  usage  existed, 
was  in  the  nature  of  a  suit  for  money  had  and 
received  by  the  defendant  for  the  plaintiff's  use, 
and  cognizable  by  a  Small  Cause  Court.  Lack- 
man  Prasad  v.  Chammi  Lal  (I.  L.  R.  4  All. 
6)  followed.  Collector  of  Cawnpore  «. 
KEDARI...L  L.  Bep.  4.  AIL  19,  1881. 
Straight  and  Tyrrell,  JJ. 

9. Payment    of  Revenue  —  Suit  for 

Reimbursement — Implied  Contract.']  A  suit  by 
the  proprietor  of  a  village  to  recover  from  the 
proprietor  of  another  village  revenue  payable  io 
respect  of  that  village,  but  which  he  has  been 
compelled  to  pay  owing  to  a  mistake  of  the  Re- 
venue authorities,  is  a  suit  of  a  nature  cognizable 
by  a  Small  ICause  Court.  Nath  Prasad  v.  Baij 
Nath  (I.  L.  Rep.  3  All.  66)  followed.  Qutab 
HusAiN  V.  Abul  Husain...!.  L.  Bep.  4  AU. 
134,    1881.     OldfieldaLXid^Duthoit,]]. 

10, Jurisdiction  —  Implied  Contract-^ 

Revenue  Paid  for  Another.]  A  suit  by  the  pur- 
chaser at  an  execution  sale  to  recover  from  the 
judgment-debtor  money  paid  by  him  on  account 
of  arrears  of  revenue  due  to  Government  in  res- 
pect of  the  property  at  the  date  of  the  sale,  and 
on  account  of  revenue  becoming  due  between 
the  date  of  sale  and  of  the  purchaser's  obtaining 
possession,  is  of  a  nature  cognizable  by  a  Small 
Cause  Court.  Nath  Prasad  v.  Baij  Nath  (I.  L. 
Rep.  3  All.  66)  followed.  Ali  Mazhar  v.  Gopi 
NATH...L  L.  Bep.  4  All.  152,  181.  Old^ 
field  and  Brodhurst,  J  J. 

11. Act  XL  of  1865,  S  21— New  Trials 

Review^-Notice^Act  X.  of  1877,  $  623.]     The 
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notice  clause  in  ^  21  of  Act  XI.  of  1865  is 
applicable  only  to  the  cases  where  a  new  trial 
cannot  be  applied  for  within  7  days  after  the 
judgment,  in  consequence  of  there  being  no 
sitting  of  the  Court.  Where  the  application  is 
made  within  7  days,  the  notice  is  unnecessary. 

If  the  grounds  on  which  the  new  trial  is 
moved  for  are  proper  grounds  for  granting  a 
review,  the  applicant  is  entitled  to  proceed  under 
^  623  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  without  resorting  to  Act  XI.  of  1865. 
Ratan  Krishen  Poddar   9.    Raghoo  Nath 

Shaha L  L.  Bep.  8  Cal.  287, 1881 ;  10 

Cal.  Bep.  275.     Garth,  C.J.,  and  McDonnell, 

J- 

12. Road  Cess,  Public  Works  Cess,  Suit 

to  Recover^ Act  XL  of  1865,  $  6.]  A  suit  to 
recover  road-cess  and  public  works  cess  is  not 
a  claim  for  money  on  bond  or  other  contract, 
but  is  a  claim  created  and  made  recoverable  by 
a  special  enactment  of  the  Legislature,  and  does 
not  fall  within  the  provisions  of  $  6  of  Act  XI. 
of  1S65.  David  v.  Grish  Chunoer  Guha...I* 
L.  Bep.  9  Cal.  188,  1882 ;  11  Cal.  Bep. 
806.    McDonnell  and  Field,  JJ. 

S.  C  under  Jalkar.  1. 

And  Bea  Judicata.  30. 

13. Suit  to  Recover    Money   Illegally 

Levied  for  Enhanced  Summary  Settlement  and 
Local  Fund  Cess — Second  Appeal — Collector  a 
Party-Act  X.  of  1876,  $  15.]  Though  Act  X. 
of  1876,  $  15,  removes  suits,  in  which  the  Collec- 
tor is  a  party,  from  the  jurisdiction  of  the  Small 
Cause  Court,  yet  the  nature  of  the  suit,  by  which 
must  be  understood  the  jural  relations  between 
the  parties  remains  unaltered,  and  where  such  a 
suit  is  of  a  nature  cognizable  by  a  Small  Cause 
Court,  no  second  appeal  will  lie. 

A  suit  to  recover  money  alleged  to  have  been 
illegally  levied  by  the  defendant  on  the  plaintiffs 
land  on  account  of  summary  settlement  and 
local  fund  cess,  is  of  a  nature  cognizable  by  a 
Small  Cause  Court,  and  if  brought  for  a  sum 
within  the  limits  of  the  pecuniary  jurisdiction 
of  such  Court,  no  second  appeal  will  lie,  not- 
withstanding that,  owing  to  the  defendant 
being,  as  a  minor,  represented  by  the  Collector, 
the  suit  has  been  instituted  in  the  Assistant 
Judge's  Court.    Musa  Miva  Saheb  v.  Sayad 

GuLAM  Hasbin  Mahamad LL.Bep.7 

Bom.  100, 1882.  Sargent,  C.J.,  and  Melvill,  J. 
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14.  —  Intervenor  in  Suit  for  Movable 
Property,  Power  to  Determine  Right  of—Deda' 
ratory  Decree — Res  Judicata.]  A  Mofussil  Small 
Cause  Court  has  no  jurisdiction  to  entertain  a 
suit  for  a  declaratory  decree.  Where  a  person 
claiming  to  be  entitled  to  a  share  in  the  property 
in  dispute  has  intervened  and  been  allowed  to 
be  made  a  co-plaintiff,  there  is  nothing  to 
prevent  a  Mofussil  Small  Cause  Court  from 
determining,  as  between  the  original  plaintiff 
and  the  intervenor,  the  question  whether  the 
latter  has  any  right  to  the  property,  or  any  other 
questions  of  title  which  may  arise  in  the  suit. 

But  the  decree  in  such  a  suit,  if  passed  in 
favour  of  the  plaintiffs,  should  be  that  they  do 
recover  possession  in  whatever  shares  the 
Judge  considers  them  entitled  ;  but  it  would  be 
neither  necessary  nor  proper  to  make  a  decla- 
ratory decree  (properly  so  called)  as  to  the 
relative  rights  of  the  parties. 

Any  decision  which  the  Court  might  arrive 
at  with  regard  to  the  respective  rights  of  the 
plaintiff  and  the  intervenor  to  the  property  in 
question,  would  not  operate  as  sl  res  judicata, 
or  otherwise  affect  the  rights  of  the  parties  with 
respect  to  any  immovable  property  which 
might  depend  on  the  same  title.    Akbar  Ali  v. 

Jezuddin L  L.  Bep.  8  Cal.  399, 1882. 

Garth,  C.J.,  and  Pontifex,  J. 

15. Foreign  Judgment — Judgment  of 

Court  of  Native  State^  Jurisdiction,']  A  Mofus- 
sil Small  Cause  Court  cannot  entertain  a  suit  on 
a  judgment  of  a  Foreign  Court,  or  of  a  Court  of 
a  Native  State.    Anakattil  Narayana  Krish- 

NAN   KaRTHAVU  v.  KoCHERI    PlLO  PiLO  ..L   L. 

Bep.  6  Mad.  191,  I8b8.    Innes  and  Keman, 

JJ- 
16.  —^^Jurisdiction — Damages  for  Wrong 
ful  Act^  A  suit  by  some  of  the  legal  repre- 
sentatives of  a  deceased  Mahomedan  against  the 
other  representatives  to  recover  their  shares  (in 
accordance  with  an  agreement  entered  into  by 
all  the  representatives)  of  a  sum  of  money  less 
than  Rs.  500,  being  the  amount  of  a  debt  due 
to  the  estate  of  the  deceased,  deposited  with  a 
banker  by  the  debtor,  which  the  defendants  had 
withdrawn,  is  a  suit  for  damages  caused  by  the 
wrongful  act  of  the  defendants  in  withdrawing 
the  whole  sum,  and  cognizable  by  a  Small  Cause 

Court.    Kumrunnessa  v.    Sujan 10  CaL 

Bep  31, 1881.    Mitter  and  Maclean,  JJ. 
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17. Jurisdiction  —  Debt  incurred  by 

Father  and  Manager  of  Undivided  Family — Su>it 
Against  Family.']  A  Mofussil  Small  Cause 
Court  has  jurisdiction  to  entertain  a  suit  against 
an  undivided  Hindu  family  to  recover  a  debt 
(within  the  pecuniary  limit  of  its  jurisdiction) 
incurred  by  the  father  and  manager  of  the 
family.  Puna  Karuphana  Pillai  v.  Virabadra 

PiLLAi L  L.  Bep.  6  Mad.  277, 1888. 

Innes  and  Kernan,  J  J. 

18.  — ^  Jurisdiction  —  Suit  by  Landhol* 
der  Against  Purchaser  of  Produce  of  Tenants 
Land  —  Damages  —  Act  XII.  of  i88l,  S  56.] 
Where  a  landholder,  to  whom  rent  was  due  by 
a  tenant  sued  such  tenant  and  a  purchaser  of 
the  produce  of  the  land  held  by  him  at  a  sale  in 
execution  of  a  money-decree  against  the  tenant, 
claiming  to  recover  the  amount  of  arrears  of 
rent  due  to  him  on  the  ground  that  under  $  56 
of  Act  X 11.  of  1 88 1  the  produce  of  the  land  was 
hypothecated  for  the  rent  : — 

Held,  that  the  defendants  could  only  be  held 
responsible  (if  at  all)  ex  delicto^  and  not  ex  con- 
tractUf  and  the  amount  claimed  being  under 
Rs.  500,  the  suit  was  one  cognizable  by  a  Small 
Causes  Court.    Shibha  v,  Hulasi...L  L.  Bep. 

6  All.  618, 1888.    Straight  and  Tyrrell,  JJ. 

19. Jurisdiction — Money  Had  and  Re- 
ceived to  Plainiiff^s  Use — Assignee  of  Profits ,  Suit 
by^  Against  Lambardar.]  A  suit  by  the  assignee 
of  a  share  of  an  undivided  estate  against  the 
Lambardar  for  the  profits  of  such  share  received 
by  the  Lambardar,  is  one  for  money  had  and 
received  to  the  plaintiffs  use,  and,  if  for  a  sum 
less  than  Rs.  500,  is  cognizable  by  a  Mofussil 
Small  Cause  Court.    Muhamdi  Begam  v.  Abbas 

Ali  Khan L  L.  Bep.  5  All.  581,  188a 

Straight  and  Tyrrell,  J  J. 

20.  —  Jurisdiction  —  Maintenance  of 
Child,  Suit  for.']  The  plaintiff,  who  had  been 
divorced  by  her  husband  while  she  was  pregnant, 
and  had  subsequently  given  birth  to  a  son  whom 
the  father  refused  to  maintain,  sued  the  latter 
in  a  Small  Cause  Court  to  recover  the  amount 
expended  by  her  in  maintaining  the  child  : — 

Held,  that  the  father's  obligation  to  recoup 
the  mother  and  to  provide  money  for  the  future 
maintenance  of  the  child,  was  one  which,  if  it 
subsisted  in  Mahomedan  law,  did  not  arise  from 
contract,  but  was  imposed  by  the  law,  and  that 
the  suit  was  therefore    not    cognizable  by  a 
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contd. 
Small  Cause  Court.     Nurbibi  v.  Husbn  Lal... 
L  L.  Bep.  7  Bom.  537,  1888.     West  and 

N.  Haridas,  JJ. 

SMALL    CAUSE     00T7BT   -   FBESL 
DENCrX  TOWN. 

—  Abandonment  of  Excess  —  Extension   of 
Jurisdiction — Suit  Claiming  Excess. 
See  Small  Cause    Coiirt  —  Presi- 
dency  Town.  3. 

Ejectment — Difficult  or  Doubtful  Question 

of  Right. 
See  Small  Cause  Court  —  Presi- 
dency Town.  1. 

1. Act  IX.  of  1850,  §§  gt—^— Eject- 
ment— Assertion  of  Title — Difficult  or  Doubtful 
Question  of  Right.]  Proof  of  the  existence  of  a 
difficult  or  doubtful  question  as  to  the  right  to 
possession,  bon^fide  raised  by  the  person  in 
possession,  is  sufficient  cause  to  justify  a  Small 
C^use  Court  in  the  Presidency  Town  in  refusing 
to  issue  a  warrant  of  ejectment  under  S  93i  Act 

IX.      of      1850.      MU  HAMMED     ESUF     SaHIB     V. 

George  and  Jane...L  L.  Bep.  4  Mad.  386, 

1882.    F.B. 

2. Jurisdiction-^Carrying  on  Business 

—Act  IX.  of  1850,  §  2S—New  Trial—Objection 
not  Raised  in  Court  below.]  It  is  in  the  discretion 
of  the  Small  Cause  Court,  on  an  application  for  a 
new  trial,  to  allow  the  point  of  want  of  jurisdic- 
tion.to  be  raised,  though  it  may  not  have  been 
formally  raised  at  the  original  hearing,  and 
though  there  be  nothing  on  the  face  of  the 
record  to  raise  the  plea. 

The  carrying  on  of  business  within  the  mean- 
ing  of  $  28  of  Act  IX.  of  1850,  must  be  personal 
on  the  part  of  the  defendant,  if  it  is  sought  to 
bring  him  within  the  jurisdiction  of  the  Small 
Cause  Court  on  the  ground  of  carrymg  on 
business. 

It  is  not  sufficient  that  the  defendant  may 
have  been  a  member  of  a  firm,  since  dissolved, 
but  of  the  dissolution  of  which  the  plaintiff,  as 
an  old  customer  of  the  firm,  has  not  received 
such  notice  as  the  law  requires  to  discharge  the 
defendant,  which  firm  has,  since  the  dissolution, 
carried  on  business  within  the  jurisdiction  of  the 
Court.  Chundee  Churn  Dutt  v.  Eduljee 
CowAsjBB  B1JNA...L  L.  Bep.  8  Cal.  678, 
1882  ;  11  Cal.  Bep  225.  Garth,  C.J.,  and 

White,  J. 
S.  C.  under  Fartnersbip.  5. 
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8. Abandonment  of  Excess — Extension 

of  Jurisdiction  —  Suit  Claiming  Such  Excess. 1 
While  the  pecuniary  jurisdiction  of  the  Small 
C^use  Court  was  limited  to  Rs.  i^ooo,  the  plain- 
tiff sued  for  that  amount  for  damages  for  breach 
of  a  contract  after  abandoning  the  excess,  and 
in  that  suit  elected  a  non-suit  under  §  53,  Act 
IX.  of  1850  :— 

Held,  in  a  suit  brought  after  Act  XV.  of  1882 
came  into  operation  in  respect  of  the  same 
damages  for  the  full  amount  due,  that  the 
plaintiff  was  not  precluded  from  recovering  be- 
cause he  had  abandoned  the  excess  in  the  for- 
mer suit.  SiMsoN  V.  GoRA  Chand  Doss... I.  L. 
Rep.  9  CaL  478,    1882.     Garth,  C.J.,    and 

Wilson,  J. 
S.  C.  under  Contract.  14. 

80N8,  INHERITANCE  OF. 

See  the  Cases  under  Hindu  Law — 
Inheritance— Sons. 

BONTHAL  PERGUNNAHB. 

1. Reg  III.  of  1872,  §§5,  26— Jurisdic- 
tion.'] During  the  pendency  of  the  Sonthal 
Pergunnahs,  the  plaintiff,  with  the  sanction  of 
the  Settlement  Officer,  instituted  proceedings  for 
the  recovery  of  certain  lands,  which  came  before 
the  Subordinate  Judge,  who  treated  them  as  a 
regular  suit.  The  decision  was  not  pronounced 
till  the  settlement  was  completed  :«• 

Held,  that  §§  5  and  26  of  Regulation  III.  of 
1872  did  not  apply,  and  that  under  the  circum- 
stances of  the  case,  the  proceedings  should  be 
treated  as  having  been  regularly  commenced  and 
might  be  completed  as  proceedings  in  the 
ordinary  Civil  Court,  and  that  they  were  not 
necessarily  irregular  because  the  Subordinate 
Judge  had  recorded  no  issues.  Sonamoni  Dasi 
V.  Lilanund  Singh.. .11  Cal.  Rep.  80, 1882. 
Prinsep  and  Bose^  J  J. 

BONTHAL  REGULATION  HL  OF  1872. 

§§  5.  26. 

See  Bonthal  Pergunnahs.  1. 

SoNAMOMi  V.  Lilanund. ..11  Cal. 
Rep.  80. 

SOVEREIGN  PRINCE,  BXJIT  AGAINST. 
See  Jurisdiction.  41.  41a. 

BiR  Chunder  «.  Raj  Coomar...I. 

L.  Rep.  9  Cal.    585;    12 

CaL  Rep.  465. 

BiR  Chunder  v.  Ishan  Chunder... 

12  CaL  R3p.  473. 


SPECIAL  CITATION. 

on  Application  for  Probate  of  Hindu  Will. 

See  Probate.  8. 

Hurroo  Lall L  L.  Rep.  8 

CaL  570. 
SPECIFIC  LEGACY. 

See  ICahomedan  Law— WilL  1. 
Prince  Suleiman  v.  Dorab  Au. 
L.  R.  8  L  A.  118 ;  L  L. 
Rep.  8  Cal.  L 

SPECIFIC  MOVABLE  PROPERTT. 

^—  Limitation  to  Suit  for. 

See  Limitation.  73. 

IssuR  Chunder  V.  Juggut  Chun- 
der...I.  L.  Rep.  9  CaL  79. 

SPECIFIC  PERFORBCANCE. 
See  Contract.  6. 

ViRASAMI  V.   RaMASAMI I.  L. 

Rep.  8  Mad.  87. 

of  Agreement  by  Hindu  with  Minor  Son 

to  Sell  Ancestral  Property. 
See  Specific  Performance.  1. 

—  of  Contract  for  Personal  Service. 

See  Injunction.  2. 

NussERWANji  V.  Gordon. ..I.  L. 
Rep.  6  Bom.  Si&^. 

—  of  Contract  to  Sell  by  Vendor  with  Imper- 

fect Title. 
See  Specific  Performance.  1. 

—  of  Contract  by  Trustee  in  Excess  of  Powers 

or  Involving  Breach  of  Trust 
See  Specific  Performance.  1. 

—  Expiration  of  Time  for  PeMormance. 

See  Specific  Performance.  8. 

1. Agreement  by  Hindu  with   Minor 

Son  to  Sell  Ancestral  Property — Onus  Probandi 
of  Necessity — Hindu  Law.']  There  is  no  legal 
presumption  that  a  sale  by  a  Hindu  father  is 
valid  until  the  contrary  is  shown. 

Imperfection  of  title  in  the  seller  is  not  suf« 
ficient,  by  itself,  to  justify  the  Court  in  refusing 
to  award  specific  performance  of  a  contract  of 
sale.  If  the  title  be  such  as  the  seller  can  legally 
convey,  the  purchaser  has  the  right  to  claim  the 
completion  of  the  bargain,  though  the  tide  be 
may  thereby  acquire  may  not  be  indefeasible 
if  a  claim  be  brought  by  a  third  party.  But  a 
Court  may  not  grant  specific  performance  of  a 
contract,  if  the  contract  be  made  by  a  trustee  in 
ej^cess  of  his  power,  or  involves  a  breach  of  trust. 
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Where  a  suit  is  brought  against  the  father  of 
an  undivided  Hindu  family  having  an  infant  son, 
for  specific  performance  of  a  contract  to  sell 
land,  presumably  ancestral,  the  Court  having 
thereby  notice  that  the  vendor's  power  can  be 
exercised  without  a  breach  of  trust  only  when 
there  exists  a  necessity  sufficient  in  law  to 
justify  the  sale,  and  that  the  son  is  entitled  to 
interdict  the  sale,  is  bound  to  require  the  plain- 
tiff to  give  some  proof  of  the  necessity  for  the 
sale  if  he  desires  to  enforce  the  contract  so  as 
to  affect  the  minor's  interest. 

The  fact  that  subsequently  to  and  in  breach 
of  his  contract  to  sell,  the  vendor  has  sold  the 
same  land  to  third  parties  having  notice  of  the 
contract,  and  that,  if  relief  is  refused  to  the 
plaintiff,  the  land  may  remain  in  the  pos- 
session of  such  third  parties,  does  not  affect  the 
question  as  to  the  propriety  of  the  exercise  by 
the  Court  of  its  discretionary  power  to  enforce 
the  contract.  Gurusami  Sastrial  v.  Ganapa- 
THA  PiLLAi.L  L.  Rep.  5  Mad.  837,  1882. 
Turner  t  C.J.,  Kindersley  zxt^M.Ayyar^  J  J 

2. Act  L  of  1877,  H  I2i  21,  22— Lost 

or  Destroyed  Deed,  Suit  to  Restore  Terms  of— Suit 
to  Compel  Execution  of  Fresh  Deed.]  The  plain- 
tiffs  alleged  that  the  defendants  had,  in  pursuance 
of  an  agreement  to  that  effect,  executed  and 
delivered  to  th^m  a  bond  mortgaging  their 
equity  of  redemption  in  certain  land  already 
held  in  usufructuary  mortgage  by  the  plaintiffs, 
in  consideration  of  a  sum  due  for  rent  of  lands 
cultivated  by  the  defendants  and  of  the  balance 
due  on  the  former  mortgage,  and  had  promised 
to  get  it  registered ;  and  that  having  subsequently 
got  it  back  from  the  plaintiffs  for  the  purpose  of 
registration,  had  refused  to  register  it,  and  had 
retained  it.  The  plaintiffs  therefore  sued  the 
defendants  to  have  a  similar  bond  executed 
and  registered  : — 

Held,  by  Afahmood,  J.,  that  it  was  very  doubt- 
ful whether  the  suit  could  be  regarded  as  a  suit 
for  specific  performance  at  all,  and  whether, 
according  to  the  plaintiffs'  own  showing,  the 
only  remedy  open  to  them  was  not  a  suit  for 
recovery  of  money.  It  was  only  on  the  hypo- 
thesis that  the  mere  writing  of  the  alleged  deed, 
in  the  absence  of  registration  and  final  delivery 
to  the  plaintiffs,  did  not  amount  to  a  perform- 
ance of  the  contract,  that  the  suit  was  enter- 
tainable  at  all  ;  but,  taking  the  most  favourable 
view  of  the  suit,  the  plaintiffs  were  not  entitled, 


8PECIFI0  TSSBCFOBMANCI^-contd. 

under  the  circumstances,  to  the  relief  they 
sought. 

The  case  was  one  in  which  no  specific  relief 
should  have  been  granted.  From  the  facts  as 
stated  by  the  plaintiffs  themselves,  the  case  was 
one  in  which  a  pecuniary  compensation  would 
be  an  adequate  relief.  The  alleged  contract 
was  not  satisfactorily  proved  to  have  been  one 
for  transfer  of  immovable  property,  and  the 
nature  of  the  plaintiffs'  allegations  showed  that 
they  could  have  obtained  their  full  remedy  by 
suing  for  the  money  in  respect  of  which  the 
fresh  bond  was  sought. 

The  plaintiffs,  moreover,  had  failed  to  prove 
the  exact  teems  of  the  deed,  the  execution  of 
which  was  sought  to  be  enforced,  and  whenever 
the  evidence  in  regard  to  the  contents  of  a  deed 
lost  or  destroyed  consists  only  of  oral  testimony, 
and  such  testimony  is  not  absolutely  trust, 
worthy,  precise,  and  certain,  Courts  of  Equity 
will  decline  to  enforce  the  execution  of  a  deed 
on  the  basis  of  such  evidence. 

By  Stuart f  C.J.,  that  the  suit  was  bad  in  form 
and  substance.  There  was  no  ground  whatever 
for  the  remedy  by  specific  performance  of  a  con- 
tract. If  the  alleged  bond  was  in  existence,  a 
suit  simply  and  directly  for  the  recovery  of  the 
money  claimed  by  the  plaintiffs  would  have 
sufficed  ;  but  if  the  plaintiffs  considered  it  mate- 
rial to  their  case  to  have  their  claim  on  the 
bond  (the  loss  or  destruction  of  which  could 
not  be  doubted),  their  proper  course  would 
have  been  by  a  suit  to  restore  the  terms  of 
the  lost  bond,  or,  as  it  is  said  in  Courts  of 
Equity  in  England,  by  a  suit  to  obtain  the 
benefit  of  the  lost  deed  or  writing  ;  but  that  the 
present  suit  if  it  could  be  taken  to  be  one  afford- 
ing such  a  remedy,  did  not  contain  sufficient 
materials  to  warrant  it  being  held  that  the  bond 
was  of  the  tenor  and  in  the  terms  alleged  by.  the 
plaintiffs.  Maya  Ram  v.  Prag  Dat...I.  L. 
Rep.    5   AIL  44,   1882.    Stuart,    C.J.,   and 

Mahmood,  J. 

3. Expiration  of  Time  for    Perform^ 

ance."]  Where  a  mortgage  bond  provided  that 
on  default  in  payment  of  interest  as  agreed  in 
the  bond,  and  within  a  certain  period  of  the  date 
of  the  bond,  the  mortgagee  might  sue  for  posses, 
sion  of  the  mortgaged  property,  and  default  was 
made,  but  the  mortgagee  deferred  bringing  his 
suit  for  possession  until  a  time  when  no  decree 
he  might  obtain  could  give  it  him  within  the 
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stipulated  period,  and  that  period  had  elapsed 
before  the  decree  could  be  made : — 

Held,  that  a  decree  for  possession  could  not 

be  granted.    Balwant  Singh  v.  Gumani  Ram. 

L  L.  Bep  5  AIL  691, 1888.    Straight  and 

Tyrrell,  JJ. 
S.  C.  under  Limitation.  140. 

SPECIFIC  BELIEF  ACT  I.  OF  1877. 

§7. 

See  Presidency  Magistrates'   Act 
IV.ofl877,  §170. 1. 
Bank  of  Bengal  v.  Dinonath. 
L  L.  Bep.  8  Cal.  166. 

§9. 

See  Procedure— CiviL  8. 

Anthony  v.  Dupont...L  L.  Bep. 
4  Mad.  dl7. 
See  Bes  Judicata.  6. 

RaMCHANDRA  V,  BHIKABAI...I.  L. 

Bep.  6  Bom.  477. 

Possessory  Suit  —  Partial  Disturbance*']  A 
possessory  suit  lies  under  §  9  of  the  Specific 
Relief  Act  as  well  when  the  plaintiff  alleges  his 
possession  has  been  partiallyi  as  when  he  alleges 
it    has   been    wholly,    disturbed.    Saba  pat  hi 

Chetti  9.  SuBRAYA  Chetti I.  L.  Bop.  8 

Mad.  260, 1881.    Turner,  C.J.,  and  Tarrant,  J. 

§12. 

See  Specific  Performance.  2. 

Maya  Ram  v.  Prag  Dat...  I   L. 
Bep.  6  AU.  44. 

§19. 

See  Procedure— Civil.  4. 

Rajdhur  v.  Kalikrishna...!.  L. 

Bep.  8  Cal.  963 ;  11  Cal. 

Bep.  380. 

r  §21. 

See  Arbitration.  6. 

Sauq  Ram  v.  Jhunna L   L. 

Bep.  4  All.  646. 

§§  21,  32. 

See  Specific  Performance.  2. 

Maya  Ram  v.  Prag  Dat I.  L. 

Bep.  6  All.  44. 

§30. 

See  Limitation.  111. 

SuKHo  V.  Ram  Sukh...I.  L.  Bep. 
6  All.  263. 


SPECIFIC  BELIEF   ACT  L   OF  1877 

contd. 

§31. 

See  Landlord  and  Tenant.  22. 

Anarullah  w.  K0YLASH...L   L. 

Bep.  8  Cal.  118;  9  Cal. 

Bep.  467. 

§35. 

' 

See  Contract.  7. 

Tamarasherri  v.    Maranat...L 

§39- 

See 

L.  Bep.  8  Mad.  216. 

Court  Fees.  18. 

Karan  v.  Darya  I...  I.  L.  Bep. 
6  AU.  381. 
See  Limitation.  119. 

SOBBA  V.  SABOODRA...I.   L.    Bop. 

6  An.  822. 


-§42. 

See  Partition.  8. 

Churamunv.  Anoop 11  CaL 

Bep.  688. 
See  Bes  Judicata.  26. 

Ram  Sbwak  v.  Nakched L  L. 

Bep.  4  AIL  261. 

-  Beng.  Act  VII.  of  1876,  §  59,  Order  Under- 

Declaratory  Decree  only,  Suit  for. 
See  Declaratory  Decree.  8. 

Ram  Munder  v.  Janki...12  Cal. 
Bep.  139. 

-  Declaration  of  Title  to   Land,  Suit  for, 

Omitting  to  Claim  Arrears  of  Rent. 
See  Declaratory  Decree.  4. 

SoNKALi  V.  BHAIR0...I.  L.  Bep. 
6  AIL  56. 

Reversioner,  Suit  by — Alienation  by  Hindu 
Widow. 
5^^  Declaratory  Decree.  1.  2. 

Thakurani  Ramanuno  v.  Tha- 

kuranx  raghunath...l.  b. 

9  L  A.  41 ;  L  L.  Bep.  8 

Gal.  769. 

Grebman  Singhv.  Wahari  Lall. 

I.  L.  B9p.  8  Cal.  12. 

§45. 

See  Presidency  Magiatrates'  Act 
IV.  of  1877,  §  170. 1. 
Bank  of  Bengal  v.  Dinonath... 
L  L.  Bep.  8  CaL  166. 

§  56,  CI.  (*.)  and  (/). 
See  Jurisdiction.  46. 

Mahip  Singh  v.  Chotu L  L. 

B^.  6  AIL  429. 
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SPECIFIC  SHABE  IN  TJNDIVIDEI) 
PROPERTY. 

Gift  of. 

S^^Mahomedan  Law— Gift.  4. 

Kasim  v.  Sharif-un-Nissa L 

L.  Rep.  5  All.  285. 

SPECIFIC  TITLE  ALLEGED,  FAIL- 
URE TO  PROVE. 

Alternative  Relief. 

See  Landlord  and  Tenant.  12. 
RousHANv.  Hurray. ..L  L.  Rep. 
8  CaL  926. 

SPLITTING  CAUSE  OF  ACTION. 
See  Landlord  and  Tenant.  36. 

SUBBARAYA  V.   KRISHNA L  L. 

Rep.  6  Mad.  159. 
See^&lSLbBT  Law.  1. 

Uramkumarath    V,   Uramkuma- 
RATH...I.  L.  Rep.  5  Had.  1. 
See  Res  Judicata.  24.  25.  37. 

LucHMi  V,  ASSRUP...I.  L.  Rep. 

9  Cal.  43. 

Ram  Sewak  v.  Nakched...I.  L. 

Rep.  4  All.  261. 

GoBiND  9.  AFZUL...I.  L.  Rop.  9 

Cal.  426. 

Agriculturist  Mortgagor,  Suit  by,  for  Ac- 
count— Subsequent  Suit  for  Possession. 
See  Res  Judicata.  43. 

Bhau  v.  Hari I.  L.  Rep.  7 

Bom.  377. 

■  Bond  with  Alternative  Condition. 

See  Splitting  Cause  of  Action.  14. 

—  Declaratory  Decree — Subsequent  Suit  for 
Consequential  Relief. 
See  Splitting  Cause  of  Action.  6. 
6a.  10. 

Exclusion  from   Inheritance  —  Title  with 

Double  Root. 
See  Splitting  Cause  of  Action.  1. 

. Enhancement  of   Rent,   Suit   for — Subse- 
quent Suit  for  Rent  at  Old  Rate. 
See  Splitting  Cause  of  Action.  15. 

Mesne  Profits,  Suit  for  —  Subsequent  Suit 

for  Land. 
See  Splitting  Cause  of  Action.  11. 

— —  Mortgage,  Suit  on  —  Subsequent  Suit 
against  Purchaser  at  Sale  in  in  Execution 
of  Money- Decree  against  Mortgagor. 

See  Splitting  Cause  of  Action.  3. 
78 


SPLITTING  CAUSE  OF  ACTION-row/tf . 

Omitting  to  Seek  One  of  Several  Reme- 
dies. 

See  Splitting  Cause  of  Action.  5. 

Several  Bonds  for  One  Debt  —  Separate 

Suits. 

See  Splitting  Cause  of  Action.  9. 

—  Usufructuary  Mortgage  —  Lease  to  Mort- 
gagor— Separate  Suits  in  Revenue  and 
Civil  Courts  for  Rent  and  on  Lien. 

See  Splitting  Cause  of  Action.  2. 
4. 

1. Act  X.  of  1877,  $  43  —  Exclusion 

from  Inheritance  —  Title  with  Double  Root.'] 
A.^  who  was  entitled  to  one  share  in  a  certain 
estate  as  heir  to  her  father,  and  to  another  share 
therein  as  heir  to  her  brother,  sold  the  whole 
of  her  interests  to  the  plaintiff,  who  sued  to  re- 
cover >4.'s  share  as  heir  of  her  brother,  from  the 
defendant,  who  had  purchased  the  whole  estate 
in  sales  in  execution  of  decrees  against  the 
other  heirs  of  il.'s  brother. 

The  plaintiff  then  instituted  another  suit 
against  the  defendant  to  recover  A,^s  share  as 
heir  of  her  father  : — 

Held^  that  the  suit  was  barred  by  S  43  of  the 
Civil  Procedure  Code,  Act  X.  of  1877.  The 
plaintiff's  common  cause  of  action  in  both 
suits  arose  from  the  circumstance  that  the  pos- 
session of  a  part  of  i4.'s  inheritance  was  wrong- 
fully withheld.  It  could  not  affect  the  prin- 
ciple embodied  in  §  43  that  the  plaintiffs  title 
n  respect  of  the  whole  inheritance  happened  to 
have  a  double  root.  Shafkat-un-Nissa  v. 
Shib  SAHAI...I.  L.  Rep.  4  AIL  171,  1881. 
Brodhurst  and  Tyrrell,  JJ. 

2. Act  X.  of  1877,  S  z^:^^ Lease  by  Usu- 
fructuary Mortgagee  to  Mortgagor — Suit  for  Rent 
in  Revenue  Court — Suit  to  Enforce  Lien  in  Civil 
Courts.]  The  usufructuary  mortgagee  of  cer- 
tain land  gave  a  lease  of  it  to  the  mortgagor, 
the  latter  hypothecating  the  land  as  security  for 
the  rent.  The  mortgagee  obtained  a  decree  in 
the  Revenue  Court  for  arrears  of  rent,  and  sub- 
sequently sued  the  mortgagor  in  the  Civil 
Court  to  recover  the  amount  of  the  decree 
obtained  by  him  in  the  Revenue  Court  by  the 
sale  of  the  land  under  the  hypothecation  :— 
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Heldf  that  the  second  suit  was  not  barred  by 
f  43  of  the  Civil  Proccdnre  Code,  Act  X.  of 
1877.  Banda  Hasan  V.  Abadi  Beoam...I.  L. 
Bep.  4  All.  I8O9  1880.    Stuart,   C.J.,  and 

Straight,]. 
Followed  in  4,  infra, 

8* Mortgagee,  Parties  to  Suit  on  —  De- 
cree Enforcing  Mortgage  —  Subsequent  Suit 
against  Purchaser  at  Execution  Sale  to  Enforce 
Decree — Act  X.  of  iSj  J,  5  430  A  mortgagee  suing 
to  enforce  his  mortgage,  is  not  bound  to  make 
the  purchaser  of  the  mortgaged  property  at  a 
sale  in  execution  of  a  money-decree  obtained 
by  a  third  person  against  the  mortgagor,  party 
to  the  suit  ;  and  a  subsequent  suit  by  the 
mortgagee  against  such  purchaser  to  have  it 
declared  that  the  mortgaged  property  is  liable 
to  be  sold  in  execution  of  the  decree  obtained 
by  him  on  his  mortgage,  will  not  be  barred  by 
5  43  of  the  Civil  Procedure  Code,  Act  X.  of 
1877.  Bahraichi  Chaudriv.  SuRju  Naik...!' 
L.  Bep.  4  All.  257,   1881.    Oldfeld   and 

Brodhurst,  JJ 

4.  —  Lease  by  Usufructuary  Mortgagee  to 
Mortgagor^— Hypothecation  to  Secure  Rent — Suit 
for  Rent  in  Revenue  Court — Suit  to  Enforce  Lien 
in  Civil  Court—Act  X,  ofi^TJ,  j  43-1  The  usu 
fructuary  mortgagee  of  certain  land  granted  a 
lease  thereof  to  the  mortgagor,  the  latter  hypo- 
thecating the  land  as  security  for  the  rent  The 
mortgagee  having  obtained  a  decree  in  the  Re- 
venue Court  for  arrears  of  rent  sued  the  trans, 
ferree  of  the  land  in  the  Civil  Court  to  recover 
the  amount  of  such  decree  by  sale  of  the  land, 
seeking  to  enforce  the  hypothecation : — 

Held,  following  Banda  Hasan  v.  Abadi  Begam 
(I.  L.  Rep.  4  All.  180)  that  such  suit  was  not 
barred  by  $  43  of  the  Civil  Procedure  Code, 
Act    X.   of    1877.    Imam  I  Begam  v.  Gobind 

Prasad I.  L.  Bep.  4  All  318,  1882. 

Straight  and  Tyrrell,  JJ. 
See  2y  supra, 

5. Omission  to  Sue  for  One  of  Several 

Remedies — Act  X,  of  1877,  5  ^S'-Mortgage  for 
Term  of  Years — Foreclosure  and  Suit  for  Posses- 
sion  before  Expiration  of  Term."}  A  person 
entitled  ultimately  to  more  than  one  remedy 
in  respect  of  the  same  cause  of  action,  will  not 
by  seeking  prematurely  to  enforce  one  of  such 
remedies  at  a  time  when  he  was  not  entitled  to 
do  so,  be  barred  by  {  43  of  the  Civil  Procedure 


Code,  Act  X.  of  1877,  from  subsequently  seeking 
to  enforce  the  other  remedy. 

The  defendant  executed  a  mortgage  to  the 
plaintiff  to  secure  the  repayment  of  a  debt  with- 
in two  years,  and  agreed  that  on  default  in  the 
due  monthly  payment  of  interest,  the  plaintiff 
should  be  entitled  to  recover  the  whole  amount 
at  once,  or  to  institute  foreclosure  proceedings. 
Default  having  been  made,  the  plaintiff  adopted 
the  latter  course,  and  then  sued  for  possession 
after  foreclosure,  but  his  suit  was  dismissed  as 
being  premature,  i.e.,  before  the  expiration  of 
the  two  years  fixed  by  the  mortgage.  He  then 
sued  to  recover  the  amount  of  the  mortgage- 
debt  and  interest : — 

Held,  that  the  suit  was  not  barred  by  $  43  of 
Act  X.  of  1877.  At  the  time  he  instituted  the 
former  suit  he  was  not  a  person  entitled  to  more 
than  one  remedy.  He  then  had  only  the  remedy 
he  was  now  seeking  to  enforce,  and  the  remedy 
by  way  of  foreclosure  and  suit  was  then  only 
inchoate.  Piari  v,  Khiali  Ram. ..I.  L.  Bep. 
8  AIL  857, 18dL     Tyrrell  and  Duthoit,  JJ. 

6.  — —  Declaratory  Decree — Subsequent  Suit 
for  Consequential  Relief— Act  VHL  0/1859,  H  7» 
iS—Act  X.  of  1877,  ♦  43-]  The  plaintiffs,  in  a 
suit  filed  while  Act  VIII.  of  1859  was  in  force, 
obtained  a  decree  declaring  their  right  to  an 
account,  without  asking  for  or  obtaining  any 
consequential  relief. 

The  defendants  not  having  rendered  any  ac- 
count, the  plaintiffs  now  sued  for  "  the  amount 
of  such  Company's  papers  and  other  debts  that 
might  be  found  due  by  the  defendants  on  an 
adjustment  of  accounts"  : — 

Held,  that  the  suit  was  not  barred  by  §  7  of 
Act  VIII.  of  1859,  which  is  modified  by  5  I5« 
Tulsi  Ram  v.  Ganga  Ram  (I.  L.  R.  I  All.  252) 
followed.    Kalidun  Chuttopadhva    v.  Shiba 

Nath  Chuttopadhva I.  L.  Bep.  8CaL 

488, 1882 ;  11  Cal.  Bep.  67.    F.  B. 

6a. Declaratory  Decree,  Suit  for — Sub- 
sequent Suit  for  Possession  —  Act  VIII,  of  1859, 
^§  7i  ^5  —  Adverse  Possession."]  One  Baldeo 
Prasad  died  in  1869,  leaving  him  surviving,  his 
widowed  daughter-in-law,  Kanusila,  and  her 
daughter  Sarsuti,  and  an  illegitimate  son,  Man- 
nu  Lai,  and  having,  as  alleged  by  Kanusila, 
made  a  gift  of  certain  immovable  property  to 
her  in  1868.  On  Baldeo's  death,  Kanusila's 
name  was  recorded  in  the  Khewat,  and  on  her 
death  in  1870,  her  daughter  Sarsuti  applied  to 
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have  her  name  recorded  instead,  and  Mannu 
Lai's  objection  to  this  beinfj;  done  having  been 
overruled,  he  in  1876  sued  Sarsuti  for  a  declara- 
tion of  his  right  to  the  property  in  question,  and 
obtained  a  decree  on  the  28th  June  1878.  In 
l88o»  Mannu  Lai  sold  a  part  of  the  property 
to  the  plaintiff,  and  in  1881  Sarsuti  sold  the 
entire  property  to  the  defendants.  The  plaintiff 
then  sued  the  defendants  and  Sarsuti  to  recover 
possession  of  the  half  of  the  estate  transferred  to 
them  by  Sarsuti : — 

Held  {Stuart,  CJ.,  dissenting),  1st,  that  the 
suit  was  not  barred  by  $  7  of  Act  VIII.  of  1859, 
because  Mannu  Lai  had  not,  in  his  suit  of  1876, 
sought  to  recover  possession.  The  plaintiff 
could  not  be  held  to  have  omitted  any  portion 
of  the  claim  arising  out  of  the  cause  of  action 
of  the  former  suit,  the  cause-  of  action  in  the 
present  suit,  which  was  the  alienaMon  by  Sar- 
suti in  1880,  being  a  distinct  cause  of  action, 
and  one  which  had  not  accrued  at  the  time  of 
the  institution  of  the  former  suit. 

And  apart  from  this,  H  7  and  15  of  Act  VIII. 
of  1S59  must  be  read  together;  and  as  a  decla- 
ratory decree  could  not  be  made  under  f  .15 
unless  the  plaintiff  was  entitled  to  obtain  some 
consequential  relief,  and  as  it  was  discretionary 
with  the  Court  to  grant  or  refuse  a  declaratory 
decree,  it  followed  that  the  withholding  or 
granting  such  relief  could  not  afFect  the  right  to 
sue  subsequently  for  consequential  relief.  Darbo 
V.  Kesho  Rat  (I.  L.  R.  2  All  356)  and  Kalidhun 
Chutturpadhya  v.  Shiba  Nath  Chuttuifadhya 
(I.  L.  R.  8  Cal.  483)  followed. 

Sndly — That  no  title  by  adverse  possession 
could  be  set  up  successfully  by  the  defendants 
in  view  of  the  fact  that  the  plaintiffs  right  was 
declared  by  the  decree  in  1878.  His  title  was 
based  on  that  judgment,  which  gave  him  a 
fresh  cause  of  action.  No  adverse  possession 
by  the  defendants  prior  to  its  date  could  avail 
to  bar  the  suit,  or  as  a  foundation  of  a  title  by 
possession.  Sarsuti  9.  Kunj  Behari  Lal. 
I.  L.  Bep.  6  AIL  845,  1883.    F.  B. 

7. Act  X,  of  1877,  §  43.]    The  defend- 

ant  having  failed  to  put  the  plaintiff  in  posses- 
sion of  the  property  leased  in  accordance  with  the 
terms  of  a  lease  executed  in  1875,  the  plaintiff, 
in  1879,  sued  for  damages  for  the  year  1875-6 
in  respect  of  the  profits  for  that  year,  and  ob- 
tained a  decree.  In  June,  1880,  the  plaintiff 
instituted  another  suit  against  the  defendant  to 
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recover  damages  for  the  profits  for  the  year 
1876  to  1879:— 

Held,  that  the  plaintiff  should  have  included 
the  damages  for  the  years  1876-7  and  1877-8  in 
his  former  suit,  and  was  debarred  by  §  43  of 
Act  X.  of  1877  from  now  suing  for  any  portion 
of  his  claim  for  damages  which  had  accrued  due 
at  the  time  of  the  institution  of  his  first  suit, 
and  for  which  he  had  then  omitted  to  sue ;  but 
that  he  was  entitled  to  damages  for  the  year 
1878-9.  Taruck  Chunder  Mookerjee  v.  Pattchu 
Mohini  Debya  (I.  L.  R.  6  Cal.  791)  followed. 

Sheo  Shunkur  Roy  V.  Hridoy  Narain I. 

L.  Bep.  9  CaL  143,1882  ;  12  CaL  Bep.  84. 
Mitter  and  Macleant  JJ. 

8. Act  X,  of  1877,  S    ^3— Release  of 

Several  Claims-'Suit  to  Cancel  Release  and  Re- 
cover  One  of  Such  Claims — Subsequent  Suit  for 
Other  Claims,']  In  July,  1878,  accounts  were 
settled  between  the  plaintiff  and  defendants, 
and  a  balance  admitted  to  be  due  by  the  latter 
to  the  former,  and  at  the  same  time  a  partner- 
ship was  entered  into  between  the  plaintiff  and 
defendants,  which  was  carried  on  till  August, 
1878.  In  September,  1878,  the  defendants  ex- 
torted a  release  from  the  plaintiff,  releasing  the 
plaintiffs  claim  against  them  arising  out  of  the 
adustment  of  accounts  and  out  of  the  partnershi  p 
transactions.  In  November,  1878,  the  plaintiff 
sued  to  set  aside  the  release  and  to  recover  the 
sum  admitted  to  be  due  on  the  settlement  of 
the  accounts  in  July  1878. 

In  a  subsequent  suit  by  the  plaintiff  to  wind 
up  the  partnership,  for  an  account,  and  pay- 
ment to  him  of  any  balance  that  might  be  found 
due  on  taking  the  accounts  : — 

Held,  that  the  suit  was  not  barred  by  §  43  of 
Act  X.  of  1877.  The  non-payment  of  the  debt 
admitted  in  July,  1878,  and  the  termination  of 
the  partnership  and  the  defendants'  omission  to 
account  for  its  assets,  constituted  two  separate 
and  distinct  causes  of  action,  which  the  plaintiff 
was  not  bound,  under  \  43,  to  unite  in  one  suit. 

SuBBAYYA  9.  Venkatesappa I.  L.  Bep.  6 

Mad.  49, 1882.     M.  Ayyar  and  Tarrant,  JJ. 

9. Act  X,  of  1877,  ^  A3  — Act  IX.  of 

1850,  S  34-]  When  money  is  due  on  two  or 
more  bonds  at  the  time  of  the  institution  of  a 
suit,  and  the  bonds  appear  to  have  been  originally 
passed  in  respect  of  one  claim,  it  is  not  incum- 
bent on  the  plaintiff  to  sue  on  both  bonds  in 
one  action. 
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There  is  nothing  in  ^  43  of  Act  X.  of  1877, 
which  would  justify  the  Court  in  going  behind 
the  bonds  to  ascertain  the  circumstances  out  of 
which  they  sprung,  although  those  circumstances 
might  themselves  at  the  time  have  constituted 
a  cause  of  action. 

There  is  no  provision  in  the  Mofussil  Small 
Cause  Court  Act,  XI.  of  1865,  similar  to  f  34 
of  Act  IX.  of  1850,  which  forbids  a  plaintiff 
dividing  any  cause  of  action  for  the  sake  of 
bringing  two  or  more  suits  in  the  Small  Cause 
Courts  in  the  Presidency  towns.  Umed  Dhol- 
cnuND  V.  PiR  Saheb  Jiva  Miya..,I.  L.  Rep.  7 
Bom.  134, 1883.     Sargent ^  C.J.,  and  Melmll,  J. 

10.  yd  X.  of  1877,  §  42^Declaraiion 

of  Title  and  Confirmation  of  Possession,  Suit  for 
*— Subsequent  Suit  for  Possession.']  A  previous 
suit  by  the  plaintiff,  alleging  himself  to  be  en- 
titled to  certain  immovable  property  and  to  be 
in  possession  thereof,  and  that  the  defendants 
had  taken  certain  proceedings  under  §  530  of 
the  Criminal  Procedure  Code,  Act  X.  of  1872, 
and  the  Land  Registration  Act  (Bengal  Act 
VII.  of  1876)  which  threatened  to  result  in  a 
disturbance  by  the  defendants  of  the  rights  en- 
joyed by  the  plaintiff,  and  praying  for  a  decla- 
ration of  his  title  and  confirmation  of  posses- 
sion, having  been  dismissed  on  the  ground  that 
the  plaintiff  was  not  in  possession  at  the  time 
of  the  filing  of  the  suit : — 

Held,  that  a  subsequent  suit  on  the  same 
title  against  the  same  defendants  to  recover 
possession  of  the  property,  alleging  that  the 
defendants  had,  on  the  strength  of  the  pro- 
ceedings under  the  Criminal  Procedure  Code 
and  Land  Registration  Act,  actually  disturbed 
the  plaintiff's  possession,  was  not  barred  by 
§  43  of  the  Civil  Procedure  Code,  Act  X.  of  1877. 
There  had  been  no  omission,  in  the  first  suit,  to 
sue  for  any  remedy  in  respect  of  the  cause  of  ac- 
tion therein  alleged,  and  the  cause  of  action  in 
the  present  suit  was  distinct  from  that  in  the 
first  suit.  The  question  to  be  determined 
turned  not  on  what  was  the  proper  suit  for  the 
plaintiff  to  have  brought,  or  the  proper  reme- 
dies for  him  to  have  applied  for,  having  regard 
to  the  facts  as  found  on  the  trial  of  the  first  suit, 
but  on  whether  the  causes  of  action  in  the  two 
suits  were  the  same  or  distinct.  Jibunti  Nath 
Khan  v.  Shib  Nath  Chuckerbutty...!.  L. 
Bep.  8  CaL  819, 1882 ;  10  CaL  Bep.  637. 
White  and  Macpherson,  J  J. 


SPLITTING  CAUSE  OF  ACTION-r^/i. 

Followed  in  Komola  Kaminv  Debia  v.  Loks 
Nath  Kur...I.  L.  Bep.  8  CaL  825,  Note, 
1882 ;  11  CaL  Bep.  188.     Cunningham  and. 

Tottenham,  JJ. 

11. Mesne  Profits,  Suit  for — Subsequent 

Suit  for  Land— Act  VIII.  of  1859,  H  7i  8,  9,  lo.] 
Under  §  7  read  with  ff  8,  9  and  10  of  Act  VIII. 
of  1859,  3-  plaintiff  suing  for  mesne  profits  of 
land  is  not  precluded  from  afterwards  maintain- 
ing a  suit  for  possession  of  such  land.     Mono- 

HUR  Lall  v.  Gouri  Sunkur I.  L.  Bep.  9 

CaL  283, 1882  ;  12  CaL  Bep.  434.    Mitter 

and  Morris,  J  J. 

12, Omission    of  Part  of  Claim — Act 

VIII.  of  1859,  §  j—Act  X.  0/1877,  S  43.]  If  a 
person  intentionally  omits  to  sue  for  a  portion 
of  his  claim,  the  provisions  of  f  43  of  Act  X  of 
1877,  as  well  as  of  $  7  of  Act  VIII.  of  1859  bar 
the  institution  of  a  second  suit  for  the  part  so 
omitted. 

Where,  therefore,  the  plaintiff  sued  for  the 
partition  of  certain  debts,  alleging  that  the 
lands  and  other  immovable  property  of  the 
family  had  been  divided  and  withdrew  the  suit 
without  the  permission  of  the  Court : — 

Held,  that  a  second  suit  for  partition  of 
certain  lands,  part  of  the  original  family  estate, 
and  alleged  to  have  remained  joint,  was  barred. 

Ukha  v.  Daga I.  L.  Bep.  7  Bom.  182, 

1882.     Melvill  and  N.  Harridas,  JJ. 

18.  Arrears  of  Rent  and    Forfeiture 

for  Non-payment  of  Rent."]  Where  a  lease 
provides  for  a  forfeiture  on  non-payment  of 
rent,  separate  suits  cannot  be  maintained  for 
arrears  of  rent  and  to  enforce  a  forfeiture  in 
respect  of  the  same  arrears.  Subbaraya  Kam- 
Ti  V,  Krishna  Kamti...I.  L.  Bep.  6  Mad. 
159,  1882.     Innes  and  Kernan,  JJ. 

S.  C.  under  Landlord  and  Tenant 
86. 

14. Act  XIV.  of  1882,  §  43'-'Bond  with 

Alternative  Conditions.']  A  bond  provided  for 
the  repayment  of  a  loan  with  interest  at  a  time 
stated,  and  that  in  default  of  payment,  the  loan 
might  be  added  to  an  existing  mortgage  for  a 
term  of  years,  and  repaid  at  the  end  of  the 
mortgage  term,  together  with  the  mortgage 
debt.  After  the  expiration  of  the  time  fixed  for 
the  repayment  of  the  loan,  the  obligee  sued  and 
obtained  a  decree  for  the  interest  which  had 
accrued  due  at  the  date  of  the  suit.     He  now 


Digitized  by 


Google 


(    1241    ) 


DIGEST  OF  CASES. 


(    1242    ) 


SPLTTTINa  CAUSE  OF  ACTION— c^rf.  BTAXP-contd. 


sued  for  further  interest  which  had  accrued 
since. 

Held,  that  the  suit  was  not  barred  by  f  43  of 
the  Civil  Procedure  Code,  Act  XIV.  of  1882. 
The  bond  gave  him  the  alternative  of  suing  for 
the  whole  principal  and  interest  of  the  loan 
when  due,  or  of  adding  the  principal  to  the 
mortgage  debt  ;  all  that  could  be  said  was  that 
he  could  not  take  advantage  of  both  altemativesc 
The  first  suit  having  been  for  interest  only,  and 
not  for  the  principal  also,  though  it  was  then 
due,  was  conclusive  proof  that  he  had  elected  to 
take  advantage  of  the  second  alternative,  and 
forfeited  nothing  by  suing  for  the  interest  as  it 
became  due.  Shri  Shailapa  Hadlapa  v. 
Balapa  L0KANNA...I.  L.  Hep.  7  Bom.  446, 
1883.     West  and  N.  Haridas,  JJ. 

16. Act  XIV.  of  1882,  H  42,  43  —  En 

hancement  of  Rent,  Suit  for — Subsequent  Suit 
for  Rent  at  Old  Rate."]  Under  H  42  and  43  of 
the  Civil  Procedure  Code,  Act  XIV.  of  1882, 
plaintiffs  must  bring  their  entire  claim  and  every 
remedy  enforceable  in  respect  of  that  claim  into 
Court  at  once,  and  if  they  fail  to  do  so  in  any 
suit,  they  cannot  afterwards  avail  themselves  of 
any  remedy  on  which  they  have  not  chosen  to 
insist  in  the  first  suit. 

Suits  for  enhanced  rent,  and  suits  for  rent  are 
claims  arising  in  respect  of  the  same  subject- 
matter,  and  a  plaintiff  cannot  be  allowed  after 
having  unsuccessfully  sued  for  rent  at  an  en- 
hanced rate,  to  sue  for  the  original  rent  for 
previous  years.  Kunnock  Chunder  Mooker- 
jEE  V,  Guru  Dass  Biswas... I.  L.  Rep.  9  Cal. 
919, 1883  ;  12  Cal.  Rep.  699.     Cunningham 

and  Maclean^  JJ. 

SPONTANEOUS  SALT  FORMED  IN 
GOVERNMENT  SWAMP. 

Theft  of. 

Sec  Theft.  1. 

Queen  v.    Tamma I.  L.  Rep. 

4  Mad.  228. 
STAMP. 

< Abetment  of    Execution    of    Unstamped 

Document. 
See  Stamp.  10. 

—  on  Account,  Stated,  Affixed,  Subsequently. 

Sec  Evidence.  19. 

Kali  Churn  v,  Nobo  Kristo...9 
Cal.  Rep.  272. 


-  on  Acknowledment  of  Debt. 

See  Evidence.  7a. 

BiNjA  V.  Rajmohun  ..I.  L.  Rep. 
8  CaL  282. 

-  on  Agreement  for  Bond. 

See  Contract.  16. 

RoHIMUNNISSA  9.    MOHAMED...IO 

Cal.  Rep.  103. 

-  on  Agreement  by  Mirasidars  of  an  Estate 

to  pay  Sum  of  Money  in  Consideration  of 
Grant  of  Right  to  Farm  Dues. 
5:^^  Stamp.  6. 

-  on  Assignment  of  Mortgage  by  Endorse- 

ment. 
See  Mortgage.  14. 

ShankarLalv.  Sukhrani I. 

L.  Rep.  4  All.  462. 

-  on  Bill   of    Exchange   Payable    otherwise 

than  on  Demand. 
See  Stamp.  18. 

-Bond. 

See  Stamp.  13. 15. 16. 

-  "  Bond." 

See  Contract.  3. 

Venkata  V,  Venkataramava...!, 
L.  Rep.  4  Mad.  187. 

•  on  Bond  to  Secure  Due  Performance    of 

Duties  of  Office  by  Government  Servant. 
See  Stamp.  8. 

-  on  Certificate  of  Sale. 

5^^  Stamp.  4. 

■  on  Conveyance  of  Property  Under  a  Mort- 

gage. 
See  Stamp.  4. 

■  Deed  of  Gift,  Indorsement  Ratifying. 

See  Stamp.  19. 

•  on  Entry  in  Account  Book — Hathchitta. 

See  Stamp.  9. 

'  on    Hundi    Drawn    in    British    India    on 
Drawee  in  Ceylon  and  Payable  there. 
See  Stamp.  3. 

■  Hundi   Insufficiently  Stamped  —  Balance 

Due  on  Suit  for. 
See  Evidence.  6.  7. 

Valliappa  «.  Mahomed I.  L. 

Rep.  5  Mad.  166. 

HiRA  Lal  v.  Datadin I.    L. 

Rep.  4  All.  135. 
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— ^  Insufficiently  Stamped  or  Unstamped 
Document,  Admission  of,  No  Ground  of 
Appeal. 

See  Appeal— CiviL  10. 

Ramasami  v.  Ramasami...!.   L. 
Bep.  4  Mad.  S20. 
See  Ck>ntract.  8. 16. 

Venkatav.  Venkataramaya...!. 
L.  Bep.  4  ICad.  187. 

ROHIMUNISSA     V,      MOHAMED...IO 

Cal.  Bep.  108. 

—  Insufficiently     Stamped     or    Unstamped 

Hundi    or    Promissory   Note,  Suit    for 
Balance  Due  on. 

See  Evidence.  6.  7. 

Valliappa  V,  Mahomed I.  L. 

Bep.  5  Mad.  166. 

HiRA  Lal  V,  Datadin I.  L. 

Bep.  4  idl.  185. 

—  Lease. 

See  Stamp.  6. 

—  Lease  to  Cultivator. 

See  Stamp.  2.  20. 

—  Lease  or  Mortgage. 

See  Stamp.  12. 

Offence  against — Laws — Procedure. 

See  Stamp.  10. 11. 

Penalty. 

See  Stamp.  6. 14. 17. 

— —  Promissory  Note. 

See  Stamp.  9. 15. 16. 17. 

—  Promissory  Note  Executed  while  Act 
XVIII.  of  1869  in  Force—Penalty— Bond. 

See  Stamp.  5. 

—  Sale  without  License  of  Court  Fee. 

See  Stamp.  7. 

—  on  Transfer  of  Estate  and  Mining  Rights 

Held  under  Lease. 

See  Stamp.  1. 

^—  Unstamped  or  Insufficiently  Stamped 
Hundi  or  Promissory  Note,  Suit  for 
Balance  Due  on. 

See  Evidence.  6.  7* 

Valliappa  v.  Mahomed...!.   L. 
Bep.  5  Mad.  166. 

HiRA  Lal  v.   Datadin I.  L. 

Bep.  4  AU.  135. 


mAXP'-contd. 

1. Aci  I.  of  iS79t  Sched.  I.,  Arts.  21,  60, 

CI,  2 — Transfer  of  Estate  and  Mining  Rights 
Held  under  Lease."]  Two  coffee  estates,  opened 
out  on  land  held  under  a  lease  for  50  years,  and 
the  mining  rights  therein,  also  held  under  lease 
for  a  term  of  48  years,  were  transferred  by  deed 
for  the  residue  of  those  terms  in  consideration 
of  jf  87,500  :— 

Held,  that  the  stamp  duty  payable  on  the 
transfer-deed  was  to  be  regulated  by  Art  60  of 
Schedule  I.  of  Act  I.  of  1879. 

Reference  from  the  Board  of  Reve- 
nue  I.  Ii.  Bep.  5  Mad.  15, 

1882.    F.  B. 

2. Act  L  of  1879,  Sched,  11.,  Art.  13, 

a.  (3.)  — -  Lease  to  Cultivators^  Clause  (b),  Art. 
13  of  Schedule  II.  of  the  Stamp  Act  I.  of  1879, 
exempts  all  leases  executed  in  the  case  of  a 
cultivator  without  the  payment  or  delivery  of 
any  sum  or  premium,  whatever  the  reserved  or 
annfial  rent  may  be,  provided  it  be  for  a  definite 
term  not  exceeding  one  year,  and  also,  whatever 
the  term  may  be  provided  the  annual  rent  does 
not  exceed  Rs.  100.  In  re  Bhavan  Badhar... 
I.  Ii.  Bep.  6  Bom.  691, 1882.    F.  B. 

8. Hundi  Drawn  in  British  India  on 

Drawee  in  Ceylon  and  Payable  there — Act  1.  of 
1879,  5  '^J  A  hundi  drawn  in  British  India  on 
a  person  in  Ceylon  and  payable  there,  is  liable 
to  stamp  duty  under  Act  I.  of  1879,  and  must 
be  stamped  either  before  or  at  the  time  of  exe« 
cution*    Ramasami  Chetti  v.  Ramasami  Chet- 

Ti I.  L.  Bep.  5  KEad.  220,  1882.    Kin- 

dersley  and  M.  Ayyar,  JJ. 
S.  C.  under  Appeal— CiviL  10. 

4. On  Certificate  of  Sale — Convtyance 

of  Property  under  Mortgage — Actl.  of  iSjg,^  24, 
Sched.  /.,  Art.  16.]  The  stamp  duty  payable  on 
a  certificate  of  sale  is  governed,  not  by  j  24,  but 
by  Art.  16  of  Sched.  II.  of  Act.  I.  of  1879. 

Where  property  that  is  under  a  mortgage  is 
sold,  it  is  not  "  subject  to  the  payment"  of  the 
mortgage-debt,  unless  there  is  an  undertaking 
by  the  purchaser  to  pay  the  mortgage-debt. 

Reference  under  Stamp  Act,  $  49... 
I.  L.  Bep.  5  Mad.  18,  1882. 
F.B. 

5.  — —  Unstamped  Promissory  Note  Exe^ 
cuted  while  Act  XV 111.  of  1869  in  Force,  Inad- 
missible as  Bond  under  Act  /.  of  iS^g^  §  34*] 
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An  instrument  executed  while  Act  XVIII.  of 
1869  was  in  force,  and  coming  within  the  defini* 
tion  of  a  promissory  note  under  that  Act,  but 
not  stamped  in  accordance  with  its  provisions, 
cannot  be  admitted  in  evidence  on  payment  of 
the  penalty  under  J  34  of  Act  I.  of  1879,  on  the 
ground  that  it  comes  within  the  definition  of  a 
bond  in  the  latter  Act. 

The  levy  of  a  penalty  authorized  by  the  pro- 
viso to  f  34,  Act  I.  of  1879,  implies  a  punishment 
for  neglect  in  failing  to  affix  the  proper  stamp 
at  the  time  of  execution,  and  shows  that  the 
date  of  execution  is  that  which  is  regarded  in 
the  use  of  the  word,  "chargeable"  in  that 
clause,  i,e.,  the  word  chargeable  there  means  not 
chargeable  under  Act  I.  of  1879,  but  chargeable 
under  the  Act  in  force  at  the  date  of  execution. 
Narayanan  Chetti  v,  Karuppathan...!.  L. 
Bep.  3  Mad.  261, 1881.  Innes  and  M.  Ayyar, 

JJ- 

e. Ijara  Muchalka    —    Lease  —  Ad 

XVIIL  of  1869,  5  26,  Sched  /.,  Art.  19  {b)-'Act 
/.  of  1879,  5  26.]  An  engagement  by  the  Mi- 
rasdars  of  an  estate  belonging  to  a  Raja  to  pay 
him  a  sum  of  money  in  consideration  of  a 
grant  of  the  right  to  farm  the  dues  payable  to 
the  Raja,  being  benefits  arising  out  of  the 
land  is  a  "lease"  within  the  meaning  of  that 
term  in  Act  XVIII.  of  1869. 

Where  such  an  agreement  for  a  term  of  less 
than  three  years,  the  amount  of  rent  payable 
for  the  first  year  not  being  ascertainable  for 
the  purpose  of  fixing  the  stamp  duty  under 
Art.  19  (b.)  of  Sched.  I.  of  Act  XVIII.  of  1869, 
was  stamped,  under  the  provisions  of  §  1 1, 
with  a  stamp  estimated  by  the  executants  as 
sufficient  to  cover  the  probable  amount  payable 
for  the  first  year,  but  as  a  matter  of  fact  a 
larger  amount  was  received  than  the  stamp 
covered : — 

Held,  that  right  to  recover  rent  for  subse- 
quent years  was  not  affected. 

Sufficient  effect  would  be  given  to  \  26  of 
Act  I.  of  1879  by  holding  that  in  the  first  term 
of  the  holding,  no  more  could  be  recovered 
than  the  amount  on  which  the  stamp  duty  was 
computed,  but  that,  in  any  subsequent  year,  the 
amount  recoverable  is  to  be  determined  by  the 
terms  of  the  instrument.  The  Collector  op 
Tan]ore  v.  Ramasamibr...L  L.  Bep.  8  Mad. 

84d,  1881.    Turner,  C.J.,  and  Kindersl^,  J. 


BTAXB—contd. 

7. Sale  of  Court  Fee^ntthout  License 

--Act  XVIIL  ^/ 1869,  $  48— ^c/  VI L  0/1870,  S 
l^—Act  L  of  1879,  i  68.]  The  sale  of  Court- 
fee  stamps  without  a  license  is  not  an  offence. 
Empress  v.  Jallu...!.  L.  Bep.  4  All.  216, 

1882.    F.  B. 

8.  —  Bond  to  Secure  Due  Performance  of 
Duties  of  Office  by  Government  Servant— Act 
L  of  1879— 5fAtfrf.  //.,  Art.  x2  (*).]  A  bond 
executed  by  the  sureties  of  a  Government  officer 
to  secure  the  due  performance  by  him  of  the 
duties  of  his  office,  provided  that  if  "  any  loss  or 
deficiency  should  occur  in  public  moneys,  de- 
posits, notes,  stamp  papers,  postage  labels,  or 
other  property  of  Government  committed  to  the 
charge  of "  the  officer,  "  from  the  non-produc- 
tion of  accounts,  or  from  the  misconduct  or 
negligence  of  himself,  of  any  temporary  substi- 
tute appointed  with  his  consent,  or  of  agents 
appointed  by  him  or  on  his  nomination,"  the 
sureties  should  "  make  good  the  amount  with- 
out delay  "  and  for  the  further  securing  the  pay- 
ment of  all  moneys  that  they  might  be  bound  to 
pay  by  virtue  of  the  bond,  the  sureties  mort- 
gaged certain  properties,  giving  the  collector 
power  to  sell  in  satisfaction  of  any  moneys  for 
which  the  sureties  might  become  liable  under 
the  bond. 

On  a  reference  by  the  Board  of  Revenue  as  to 
whether  such  bond  was  exempt  from  stamp  duty 
under  Sched.  II.,  Art.  12  {b)  of  Act  I.  of  1879  :— 

Held,  by  Stuart,  C.J.,  that  the  bond  was 
one  to  secure  the  due  performance  of  an  office 
and  for  the  due  accounting  for  money  received 
by  virtue  thereof  within  the  meaning  of  that 
article  and  was  exempt  from  duty,  and  that  the 
words  "  or  other  property "  did  not  take  the 
bond  out  of  the  exemption,  for  they  must  be 
read  in  connection  with  the  other  particulars 
in  the  sentence  in  which  they  were  found,  and 
be  taken  to  be  ejusdem  generis,  and  therefore  to 
mean  simply  money  or  its  proper  equivalent. 

By  Oldfield,  J.— That  the  bond  was  exempt 
from  duty  under  Art.  12  (A),  Sched.  II.  of  Act  I. 
of  1879,  and  was  not  taken  out  of  the  exemption 
by  the  provision  for  security  against  loss  of  pro- 
perty committed  to  the  charge  of  the  officer,  so 
far  as  the  accounting  for  such  property  formed 
part  of  the  duties  of  his  office,  since  the  security 
must  be  considered  to  be  given  for  the  due 
execution  of  his  office,  and  the  due  accounting 
for  property  received  in  virtue  of  an  office,  is 
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something  which  is  included  in  the  due  execu- 
tion of  an  office,  and  the  words  "  or  the  due 
accounting  for  money  received  by  virtue  there- 
of "  in  Art  I2  (b)  might  be  treated  as  surplus- 
age. 

By  Spankie  and  Staight,  JJ.— That  those  words 
could  not  be  regarded  as  mere  surplusage,  but 
that  the  Legislature  had  drawn  a  distinction 
between  the  due  execution  of  the  duties  of  an 
office,  and  the  due  accounting  for  moneys  re- 
ceived by  virtue  thereof,  |is  if  the  latter  obliga- 
tion were  not  necessarily  part  of  the  duties 
under  the  former.  A  bond  merely  to  secure  the 
due  execution  of  an  office  would  not  include  due 
accounting  for  money  received  by  virtue  there- 
of, and  a  fortiori  would  not  cover  the  non- 
accounting  for  other  property,  and  the  bondi 
therefore,  was  not  exempt  from  duty.  Re- 
ference BY  THE  Board  of  Revenue,  N.  W.-P. 
I.  L.  Bep.  3  All.  788, 1881.    F.  B. 

9. Promissory  Note — Hathchitta — En- 
try in  Account  Book  —  Evidence^  The  defen- 
dant, in  respect  of  moneys  borrowed  by  him 
from  the  plaintiff,  opened  an  account  in  his  own 
handwriting  in  an  account  book,  in  the  follow- 
ing terms  : —  ** Account  of  money  due  to  Goluk 
Shaha  (the  plaintiff)  by  Brojo  Gobind  Shaha 
(the  defendant),"  and  below  this  was  written  the 
word  "  Cr. "  on  the  left  side  and  "  Dr.  *'  on  the 
right.  Under  the  word  *'Dr."  was  written—"  the 
6th  Bysach— Cash  received  in  person  Rs.  1,250, 
due  by  me,  payable  with  interest  at  the  rate  of 
Rs.  112."  Under  the  word  '*Cr.  *'  were  entered 
two  sums  of  money  paid  on  account : — 

Held,  that  the  account  was  not  a  promissory 
note,  and  having  been  subsequently  stamped 
with  the  permission  of  the  Collector  with  an 
8  annas  stamp,  was  admissible  in  evidence. 
Brojender  Coomar  v.  Bromomoye  Chowdhrani  (I. 
L.  Rep.  6  Cal.  885 ;  4  Cal.  Rep.  520)  followed. 
Brojo  Gobind  Shaha  v.  Goluk  Chunder 
Shaha...!.  L.  Bep.  9  Cal.  127, 1882.  Prin- 
sep  and  G'KineoXy^  J  J. 

10. Act  L  of  1879,  H  34.  37.  40,  61, 

69 — Abetment  of  Execution  of  Unstamped  Docu- 
ment—  Sanction  by  Collector  to  Prosecute."]  A. 
executed  to  B,  on  plain  paper  an  instrument 
which  ought  to  have  been  executed  on  paper 
bearing  a  4.annas  stamp.  B,  sued  A,  on  the  in- 
strument and  produced  it  in  evidence.  The 
Court  called  on  B,  to  pay  the  duty  and  penalty, 


BTAWP—contd. 

and  on  his  refusal  to  do  so,  impounded  the 
document  and  sent  it  to  the  Collector,  who 
sanctioned  the  prosecution  of  A.  and  B.,  with- 
out requiring  the  payment  of  the  duty  and 
penalty.  A.  was  convicted  of  an  offence  under 
$  61  of  the  Stamp  Act  I.  of  1879,  a"d  B.  of 
abetment  thereof: — 

Heldt  that  the  convictions  were  illegal,  as 
the  Collector  had  failed  to  allow  an  opportu- 
nity of  paying  the  duty  and  penalty. 

Heldf  also,  that  the  mere  receipt  of  an  un- 
stamped document  did  not  constitute  the  offence 
of  abetment  of  the  execution  of  such  a  document. 
Empress  v.  Janki...!.  L.  Bep.  7  Bom.  82, 
1882.     West  and  Pinhey ,  J  J . 

11. Act  I.  of  1879,  §§  37. 40— /n/«i^*<w 

to  Evade  Payment  of  Duty  ^Prosecution — Con- 
struction of  Fiscal  Act.']  An  arbitration  award 
having  been  impounded  by  a  Civil  Court  for 
want  of  a  stamp  and  forwarded  to  the  Collector, 
that  officer  ordered  the  writer  to  be  prosecuted. 
The  Deputy  Magistrate,  to  whom  the  case  was 
referred,  summoned  the  persons  who  had  acted 
as  arbitrators  and  fined  them  : — 

Held,  that  the  convictions  were  illegal.  The 
Collector,  if  of  opinion  that  the  document  requir- 
ed  a  stamp,  ought  to  have  followed  the  procedure 
laid  down  by  j  37  of  Act  I.  of  1879 ;  and  before 
a  criminal  prosecution  can  be  instituted  under 
$  4O1  it  is  incumbent  on  the  Collector  to  form  an 
opinion  as  to  whether  the  offence  was  committed 
with  an  intention  of  evading  payment  of  the 
proper  duty. 

The  Stamp  Act  is  a  fiscal  enactment,  and 
must  be  strictly  construed,  and  before  any 
person  can  be  punished  for  an  offence  relating 
to  the  stamp  revenue,  the  procedure  prescribed 
by  the  Act  must  be  strictly  followed.  Empress 
V.  SoDDANUND  Mahanty...!.  L.  Bep.  8  CaL 
269, 1881 ;  10  Cal.  Bep.  865.     Pontifcx  and 

Field,  JI. 

12. Lease  or  Mortgage — Act  I.  of  1879, 

§  7,  CI.  I,  2.]  By  an  instrument  which  recited 
that  A.  was  indebted  to  B.  in  the  sum  of  2  lacs 
of  rupees,  and  that  A.  had  taken  a  fresh  loan 
of  Rs.  2,59,000  from  B.,  the  former  leased  certain 
mouzas  to  the  latter  for  a  term  of  20  years,  a^ 
a  yearly  rental  of  Rs.  1,40,000.  It  was  provided 
that  from  the  rent  of  each  year,  a, portion  should 
be  deducted  in  payment  of  ^4.'^  debt,  so  that  in 
this  way  the  whole  debt  should  be  paid  by  a 
series  of  instalments  extending  over  the  term  of 
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the  lease.  The  instrument  also  contained  the 
usual  clauses  found  in  pattas  : — 

Held^  that  the  instrument  should  be  stamped 
as  a  mortgage  only.  The  arrangement  intended 
to  be  effected  was  partly  a  lease  and  partly  a 
usufructuary  mortgage.  The  loan  was  the  con- 
sideration for  the  lease,  and  the  lease  was  the 
consideration  for  the  loan,  and  neither  part  of 
the  arrangement  would  have  been  complete 
without  the  other. 

The  instruments,  therefore,  did  not  relate  to 
two  distinct  matters  within  the  meaning  of  CI.  I, 
$  7  of  Act  I.  of  1879.  That  clause  relates  only 
to  transactions  so  distinct  in  their  nature  as  to 
be  capable  of  being  carried  out  by  two  or  more 
instruments  instead  of  one,  whereas  here  the 
contract  was  essentially  one.  The  case  fell 
within  CI.  2,  5  7  of  Act  1.  of  1879,  the  instru- 
ment being  one  which  answered  two  of  the 
descriptions  in  the  first  schedule,  and  was  there- 
fore chargeable  with  the  highest  duty  which 
could  be  imposed  on  an  instrument  of  either 
description.  In  the  Matter  of  A  Reference 
FROM  THE  Board  of  Revenue...!.  L.  Kep.  8 
Cal.  254,  1881;  10  Oal.  Bep.  88.  Garth, 
C.J.,  Morris  and  Tottenham,  JJ. 

13. Bond— Agreement  to  do  Particular 

Act,  Breach  to  be  Compensated  in  Damages — 
Penalty — Liquidated  Damages— Act  IX.  of  1872, 
$  74.]  An  instrument  containing  a  covenant 
to  do  a  particular  act,  the  breach  of  which  is 
to  be  compensated  in  damages,  is  not  a  bond 
within  the  meaning  of  §  5  of  Act  I.  of  1879, 
but  requires  an  8  annas  stamp  only.  Whether 
a  penal  clause  is  attached  to  such  a  covenant 
or  not,  the  remedy  for  the  breach  of  it  is  in 
form  and  substance  a  suit  for  damages ;  and  by 
§  74  of  the  Contract  Act  IX.  of  1872,  the 
English  rule  with  regard  to  liquidated  damages 
is  abolished,  and  the  plaintiff  in  such  a  suit  has 
no  right  under  any  circumstances  to  claim  the 
penalty  itself  as  such.  He  can  only  recover 
such  compensation,  not  exceeding  the  amount 
of  the  penalty,  as  the  Judge  at  the  trial  consi- 
ders reasonable,  but  he  is  entitled  to  that  com- 
pensation, whether  he  proves  any  actual  dama- 
ges or  not.  Gisbornb  and  Co.  9.  Subal 
B0WR1...I.  L.  Bep.  8  Cal.  284,1881 ;  10  CaL 

Bep.  218.     Garth,  C.J.,  and  McDonnell,  J. 

14, Act  /.  of  1879,  \   yi— Penalty  on 

Insufficiently  Stamped  Document  Executed  Prior 
to  Act  /.   of  1879 — Duty  on  Similar  Document 
79 


STAMP— contd, 

how  determined.']  Under  the  provisions  of  Act 
I.  of  1879,  the  duty  chargeable  on  an  insuffi- 
ciently stamped  document  must  be  determined 
with  reference  to  the  Act  in  force  at  the  date  of 
the  execution  of  the  document,  but  the  penalty 
leviable  and  the  procedure  to  levy  it,  is  deter- 
mined by  Act  I.  of  1879. 

Reference  under  Stamp  Act,  $  46. ..I. 

Ii.  Bep.  6   Mad.    394,   1882. 

P.  R 

16.  —  Bond  —  Promissory  Note  —  Act 
XVIIL  of  1869,  §  2,  CI.  5.]  The  definition  of  a 
"  bond"  in  the  Stamp  Act  I.  of  1879,  is  not 
exhaustive ;  the  word  *'  includes"  has  an  ex- 
tending force,  and  does  not  limit  the  meaning 
of  the  term  to  the  substance  of  the  definition. 

A  compromise  of  a  decree  was  come  to  by 
the  parties  to  the  suit,  the  defendant  addressing 
to  the  agent  of  the  plaintiffs  a  letter  in  the 
following  terms  :— 

"  By  way  of  compromise  I  consent  to  pay 
you  Rs.  150,  being  the  amount  fixed,  in  satisfac- 
tion of  the  decree ;  you  are  requested  to  ask  the 
decree-holders  to  stay  execution  of  the  decree. 
I  will  pay  you  Rs.  50  cash  in  June  next,  and 
Rs.  10  in  every  consecutive  month  from  July 
till  the  debt  is  discharged.  I  will  execute  a 
regular  instrument  for  the  above  purpose"  : — 

Held,  that  the  instrument  was  a  promissory 
note. 

In  the  Matter  of  the  Petition  of    Nasibun... 

I.  L.  Bep.  8  CaL  584, 1882.     McDonnell 

and  Field,  JJ. 

16.  —  Bond— Agreement — Act  I.  of  iSyg, 
$  3.]  An  attested  instrument,  in  which  the 
obligor  states  that  he  borrowed  a  certain  quan- 
tity of  grain  from  the  obligee  and  agreed  to 
repay  it  at  a  future  time  in  greater  quantity,  is 
a  bond  within  the  meaning  of  J  3  (4)  (b)  of  Act 
I.  of  1879,  though  the  instrument  is  silent  as  to 
the    money    value    of   the   grain.    Magandas 

Khemchand  V.  Ramchandra  Hiraji I.  L. 

Bep.  7  Bom.  187, 1883.    Sargent,  C.J.,  Mel^ 
vill  and  Kemball,  J  J. 

17. Promissory  Note— Penalty — Act  I, 

of  1879,  Sched,  I.,  Art  $.]  The  defendant  wrote 
two  letters  to  the  plaintiff,  acknowledging  his 
inabiltty  to  perform  two  contracts  for  the 
delivery  of  Government  Paper,  and  after  calcu- 
lating the  amount  of  the  differences  between 
the  contract  prices  and  the  market  prices  on 
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the  dates  for  delivery,  stated  that  the  amount 
in  respect  of  the  first  contract  '*  is  due  to  you 
and  payable  on  the  I5th-i6th  July,  and  as  to  the 
amount  in  respect  of  the  other  contract,  the 
whole  amount  will  be  paid  up  in  full  on  the  3rd 
and  4th  August."  Both  letters  were  stamped 
with  a  one-anna  stamp. 

Held^  that  the  documents  were  promissory 
notes  and  were  insufficiently  stamped,  and 
therefore  inadmissible  in  evidence ;  and  that 
the  Court  could  not  receive  them  in  evidence 
on  payment  of  the  penalty.  Manick  Chand  v. 
JuMONA  Dass  ..7  Cal.  Rep.  88,  1880;  I.  L. 
Bep.  8  Cal.  646.  Garth,  C.J.,  and  Pontifex^  J. 

18, Hundi  or  Bill  of  Exchange  Pay- 
able Otherwise  than  on  Demand — Impressed  and 
Adhesive  Stamp—Act  I.  of  1879,  ^^  3»  "^^y  34-3 
The  words  "duly  stamped"  in  $  3  of  Act  I.  of 
1879  '"can  ''stamped  or  written  on  paper  bear- 
ing an  impressed  stamp." 

A  bill  of  exchange  payable  otherwise  than  on 
demand,  must,  under  Art.  ii,  Sched.  I.  of  the 
Act  be  stamped  with  an  impressed  stamp  of  the 
value  of  6  annas.  Radhakant  Shaha  «.  Ab- 
HovcHURN  M1TTER...L  L.  Bep.  8  Cal.  721, 
1882 ;  11  Cal.  Bep.  310.     Garth,  C.J.,    and 

Bose,  J. 
S.  C.  under  Evidence.  7b. 

10. Deed  of  Gift  —  Indorsement  Rati- 
fying.1  On  the  3rd  April,  1878,  ^4.,  a  Hindu 
widow,  executed  a  document  on  plain  paper  at 
Kolhapur,  granting  an  annuity  charged  on  the 
revenues  of  a  village. 

On  the  24th  of  April,  1879,  she  adopted  a  son 
B.,  who,  three  days  afterwards,  at  Kolhapur, 
made  the  following  endorsement  on  the  deed  :— 
'*  I  consent  to  act  according  to  thissflnac?."  The 
document  was  presented  to  the  Collector  of 
Belgaum  in  September,  1880,  for  denoting  the 
stamp  duty  thereon  :  — 

Held,  that  the  instrument  should  be  stamped 

with  a  single  stamp  as  an  instrument  of  gift, 

under  Art.   136,  Sched.  I.  of  Act  I,  of   1879. 

/n  r^BHAVANiBAi...!.  L.  Bep.  7  Bom.  194, 

1888.     Sargent,  C.J.,  Melvill  and  Kemball,  ]]. 

20. Lease  to  Cultivator  —  Act  I.    of 

1879,  Sched.  IL,  Art.  13.]  By  the  term  *  culti- 
vator* in  Art.  13,  Sched.  II.  of  Act  I.  of  1879, 
only  those  persons  are  connoted  who  actually 
cultivate  the  soil  theniselves,  or  who  cultivate 
it  by  members  of  their   household,  or  by  their 


BTAMP'-contd. 

servants,  or  by  hired  labour,  or  with  their  own 
or  hired  stock.  The  class  of  husbandmen  or 
actual  agriculturists  is  meant;  not  farmers, 
middlemen,  or  lessees,  even  though  cultivation 
may  be  carried  on  to  some  extent  by  such 
persons  in  the  area  covered  by  their  lease. 

A  kabuliat,  therefore,  relating  to  land  for  a 
large  part  not  cultivated  or  susceptible  of  being 
treated  as  a  "cultivator's"  holding  in  any 
legitimate  sense  of  that  word,  is  not  exempt 
from  stamp-duty  Stamp  Reference. ..L  Ii. 
Bep.  5  All.  360, 1883.    Stuart,  C.  J.,  Straight 

and  Tyrrell,  JJ. 

STAMP  ACT  XVIIL  OF  1869. 

§  2,  CI.  5. 

See  Stamp.  16. 

Nassibun I.  L.  Bep.  8  CaL 

634. 
§26. 

•  See  Stamp.  6. 

Collector  of  Tanjore  v.  Rama- 

SAMIER...I.  L.  Bep.  3  Mad. 

342. 

§48. 

See  Stamp.  7. 

Empress  v.  Jallu...!.  L.  Bep. 
4  AIL  216. 

Sched.  I.,  Art.  19b. 

See  Stamp.  6. 

Collector  of   Tanjore  v.   Ra- 

MASAMiER...  I.    L.   Bep.    8 

Mad.  842. 

STAMP  ACT  I.  OF  1879. 

§3. 

See  Stamp.  16. 

Magandas    v.    Ramchundra.^I. 
L.  Bep.  7  Bom.  137. 

§3. 

See  Stamp.  18. 

Radhakant  v.   Abhoychurn...!. 
L.  Bep.  8  CaL  731. 

§  7.  CI.  I.  2. 

5^^  Stamp.  12. 

Reference...!.  1m  Bep.  8  CaL 
264. 

§  10. 

See  Stamp.  18. 

Radhakant  v.   Abhoychurn...!. 
Ii.  Bep.  8  CaL  721. 
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8TAUP  ACT  I.  OP  ISlO—contd. 
§i6. 


§24. 


See  Stamp.  8. 

Ramasami  V.  Ramasami I.  L. 

Bep.  5  KEad.  220. 


See  Stamp.  4. 

Reference...!.  L.  Bep.  5  KEad. 

18. 


§26. 

Sfr  Stamp.  6. 

Collector  of  Tanjore  v.  Rama- 
SAMIER...I.  L.  Bep.  8  Mad. 
842. 
§34. 

See  KEortgage.  14. 

Shankar  Lal   v.  Sukhrani...L 
L.  Bep.  4  All.  462. 
See  Stamp.  6. 10. 18. 

Narayanan  v,]  Karuppathan...L 

L.  Bep.  8  Mad.  261. 

Empress  9.  Janki...!.  L.  Bep.  7 

Bom.  82. 

Radhakant  V,  Abhoychurn...!. 

L.  Bep.  8  Gal.  721. 

•  §  34,  CI.  3. 

See  Appeal— Civil,  10. 

Ramasami  v,  Ramasami I.  L. 

Bep.  5  Mad.  220. 
•§37- 

See  SUmp.  10. 11. 14. 

Empress  v.  Janki...!.  L.  Bep.  7 
Bom.  82. 

Empress  v,  Soddanund !.  L. 

Bep.  8  Gal.  259. 
Reference...!.  L.  B^.  5  Mad. 
894. 
'§40. 

See  Stamp.  10.  11. 

Empress  v.  Janki !«  L.  Bep. 

7  Bom.  82. 

Empress   v.   Soddanund...!.  L. 

Bep.  8  CaL  259. 

•SSI. 

See  False  Evidence.  1. 

Empress  v*  Niaz  Ali I.  L. 

Bep.  5  All.  17. 
-§6i. 

See  Stamp.  10. 

Empress  r.  Janki...!.  L.  Bep.  7 
Bom.  82. 
-S68. 

See  Stamp.  7. 

Empress  v.  Jallu...!.   L.  Bep. 
4  All.  216. 


STAMP  ACT  !.  OF  ISlO-contd. 

§69. 

See  Stamp.  10. 

Empress  9.  Janki !.  L.  Bep. 

7  Bom.  82. 
1  Sched.  I.,  Art.  I. 

See  Evidence.  7a. 

BiNjA  V.  Rajmohun...!.  L.  Bep. 

8  Cal.  282. 
Sched.  I.,  Art.  5. 

5^^  Stamp.  17. 

Manick  Chund  v.  Jumona  Dass. 

!.  L.  Bep.  8  CaL  645 ;   7 

Cal.  Bep.  88. 


Sched.  I.^Art.  12b, 
See  Stamp.  8. 
Reference... 


.LL.Bep.  SAU. 
788. 


Sched.  I.,  Art.  21. 

See  Stamp.  1. 

Reference...!.  L.  Bep.  5  Mad. 

15. 
■-  Sched.  I.,  Art.  60,  CI.  2. 

See  Stamp.  1. 

Reference...!.  L.  Bep.  5  Mad. 

15^ 

Sched.  I.,  Art.  136. 

See  Stamp.  19. 

Bhavanibai..,L  L.  Bep.  7  Bom. 

194. 

Sched.  n.,  Art.  i  j. 

See  Stamp.  20. 

Stamp  Reference...!.  L.  Bep.  6 
All.  860. 

Sched.  II.,  Art.  13,  CI.  6. 

See  Stamp.  2. 

Bhavan ....L  Ii.  Bep. 6 Bom* 

961. 

Sched.  II.,  Art.  16. 

See  Stamp.  4. 

Reference...!.  L.  Bep.  5  Mad. 

18. 
STAMP  DUTY. 

—  on      Insufficiently      Stamped     Document 
Executed  Before  Act  I.  of  1879. 
See  Stamp.  14. 

Reference...!.  L*  Bep.  5  Mad. 
894* 

STAMP  DUTY,  EVASION  OF. 

See  Stamp.  11. 

Empress  v.  Soddanund !.  J^ 

Bep.  8  Cal.  259* 
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STANDING  CKOPS. 

Attachment  of — Immovable  Property. 

See  Execution  of  Decree.  14. 

Saou  V,  Sambhu...!.  L.  Bep.  6 
Bom.  592. 
STANDING  TBEES. 

See  Execution  of  Decree.  60. 

Umed  Ram  v.  Daulat  Ram. ..I. 
L.  Bep.  5  All.  564. 

STANOM  HOLDEB. 

—  Permanant  Lease  by. 

See  Malabar  Law.  2. 

MaNA  V  SUNDARAN...I.   L.   Bop. 

4  Mad.  148. 

STATEMENT  OF  ACCUSED. 

— —  Right  to  make. 

See  Procedure — Criminal.  80. 

Abdul 10  Cal.  Bep.54. 

STATEMENTS  TO  POLICE. 

Evidence— Refreshing  Witness'  Memory. 

See  Evidence.  24. 

RoGHUNi  V,  Empress I.  L. 

Bep.  9  Cal.  455. 

STATUTE  OF  FBAUDSi  29,  CAB.  XL, 
C.  8. 

§7. 

See  TruBt.  1. 

Bai  Mankkbai  V,  Bai  Merbai... 
I.  L.  Bep.  6  Bom.  868. 

STATUTE  21,  GEO.  IIL,  C.  70. 

§17. 

See  Buildings.  1. 

JUGGUT       MOHINEB    V.      DWARKA 

Nath L  L.  Bep.  8  Cal. 

582. 
STATUTE  12  AND  18  VIC,  C.  96. 
See  Jurisdiction.  27. 

Bapu   v.  Queen. ..I.  L.  Bep.  5 
Mad.  28. 
STATUTE  28  AND  24  VIC,  C  88. 
See  Jurisdiction.  27. 

Bapu  v.  Queen. ..I.  L.  Bep.  5 
Mad.  28. 
STATUTE  24  AND  25  VIC,  C.  104. 

§14. 

See  Procedure^CriminaL  22. 

Abdool  Sobhan I.  L.  Bep. 

8  CaL  63. 


STATUTE  24  AND  25  VIC,  C   104- 

contd, 

§15. 

See  Presidency  Magistrates'  Act 
IV.  of  1877,  §170.1. 
Bank  of  Bengal  9.  Dinonath. 
L  L.  Bep.  8  Cal.  166. 
See  Procedure— Criminal.  17.  29. 

Elavarisu  v.  Vanamali L  L* 

Bep.  8  Mad.  854. 

Bradley  v.  Jameson...L  L.  Bep. 

8  CaL  580. 

STATUTE,  CONSTBUCTION  OF. 
See  Hindu  Law— Will.  4. 

AlANGAMONJORI  v.  SONAMONI...L. 

L.  Bep.  8  Cal.  157,  687 ;  9 

CaL  Bep.  121. 

-^~  Conferring  Powers. 

See  Construction  of  Statute.  2. 

Srinivasa  v.  The  Queen.. .L  L. 
Bep.  4  Mad.  898. 

—  Debates  in  Council — Statement  of  Objects 

and  Reasons,  cannot  be  considered  to 
aid  in. 
See  Construction  of  Statuta  4. 

ThaNGA   KaRUPA   v.    ARMUGA...L 

L.  Bep.  5  Mad.  883. 

— *  Directory  or  Imperative  Words. 

See  Bombay  Act  VX  of  1878.  2. 

JosHi    V.    Dakor  Municipality. 

L  L.  Bep.  7  Bom.  899. 

See  Construction  of  Statute.  6. 

Abasu  9.  Umda L  LBep.  8 

CaL  724. 
See  Jurisdiction.  88. 

Ram  Prasad  v.  Dina  Kuar...L  Ij. 

Bep.  4  AIL  616. 

—  of  Doubtful  Meaning — Usage. 

See  Construction  of  Statute.  8. 

Prokash  V,  Tarachund L  L» 

Bep.  9  CaL  82. 

—  Fiscal. 

See  Madras  Act  IIL  of  1871,  §  58. 
1. 
Vice-President,  &c.,  Cuddalork 

V.  Nelson I.  L.  Bep.  3 

Mad.  129. 

—  of  Limitation — ^Retrospective  Operation. 

See  Limitation.  4.  89. 

Khusalbai  9.  Kabhai L  L. 

Bep.  6  Bom.  M. 

Ram  GoBiN  v,  Denobundhu...9 

Gal.  Bep.  281. 
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STATUTE,  CONSTBTJCTION  OF-^contd.  STAY  OF  EXECUTION— con^if. 


Penal  Statute. 

See  Ezoise.  8. 

Empress  v,  Khola...I.  L.  Bep.  8 

GaL  214. 

—  Preamble. 

See  Construction  of  Statute.  1. 

Haw    Bhanji  v    Secretary  of 
State... I.  L.  Bep.  4  Mad. 
844. 
— —  Relating  to  Procedure. 

See  Execution  of  Decree.  12. 

Papa  v.  Anantarama I.  L. 

Kep.  8  Mad.  98. 
See  limitation.  8a.  4.  39. 

Behary  9.  Goberdhun I.  L. 

Bep.  9  CaL  446. 

Khushalbai  v.  Kabhai I.  L. 

Bep.  6  Bom.  26. 
Ram  Gobind  v.  Denobundhu...9 
CaL  Bep.  281. 
See  Procedure— CriminaL  44. 

Srinivasachari  V,  Queen...!.  L. 
Bep.  6  Had.  886. 

—  Repeal  by  Implication. 

See  Transfer  of  Appeal— CriminaL 
1. 

Sithapathi  v.  Queen I.    L. 

Bep.  6  Mad.  82. 

—  Retrospective  Operation. 

See  Excise.  1. 

Brito  V,  Secretary  of  State. 
I.  L.  Bep.  6  Bom.  251. 

STATUTE,    BEFEAI.    BY    IMPLICA- 
TION. 
See  Transfer  of  Appeal— Criminal 
1. 

Sithapathi  v.  Queen... I.  L. 

Bep.  6  Mad.  82. 

STATUTOBY  DUTY>  BBEACH  OF. 
See  Madras  Act  V.  of  1878. 1. 

Municipal     Commissioners    of 

Madras  o.  Branson. ..L  X. 

Bep.  8  Mad.  201. 

STAY  OF  EXECUTION. 

See  Execution  of  Decree.  13. 

Vishnu  v,  Narsingrav I.  L. 

Bep.  6  Bom.  684. 
See  Limitation.  90. 

Lutful  9.  Shumbudin I.  L. 

Bep.  8  Cal.  248. 


—  Appeal  from  Order  for. 
^         See  Execution  of  Decree.  82. 

HoTi  Lalv.  HARD£o...I.L.Bep* 
6AU.212. 

— -^  Appeal  from  Order  for — Pending  Suit 
See  Appeal— Civil.  28. 

NiHAL  ChAND  v.   RAMESHARI...L 

L.  Bep.  9  Cal.  214. 

1. Aci  XIV.  of  1882,  S  S4S.]    A  decree 

directed  that  pending  an  appeal,  managers 
should  be  appointed  to  take  charge  of  certain 
property.  Managers  were  appointed  accordingly 
and  took  possession  of  the  property.  On  a  rule 
to  show  cause  why  execution  should  not  be 
stayed  and  the  manager  removed  : — 

Held,  that  under  S  545  of  Act  XIV.  of  1882 
the  Court  could  only  stay  execution  and  could 
not  interfere  in  cases  where,  as  here,  the  execu- 
tion had  been  completed  Dharam  Singh  v. 
Kishbn  Singh. ..12  Cal.  Bep.  582,  1888. 
Mitter  and  Field,  JJ. 

STEP  IN  AID  OF  EZECT7TI0N. 

See  Limitation.  8a.  26.  27.  28.  29. 
80.  81.  82.  88.  48.  48a.  114. 
,  121. 122. 128. 148. 

STEP-MOTHEB        EXCLUDED       BY 
DIVIDED  SAPINDA. 

See    Hindu  Law  —  Inheritance— 
Sapindas.  1. 

KUMARAVELU  V.  ViRANA L    L. 

Bep.  5  Mad.  29. 

STEFJffOTHEB'S  BHABE  ON  PABTL 
TION. 

See  Hindu  Law— Partition.  7. 

DaMOODUR  V,    SENABUTTY...I.   L. 

Bep.  8  Cal.  687. 

STOCKS,  CONFINEMENT  IN. 

See  Madras   Begulation  XI.    of 
1816,  §  19.  1. 
Queen    v.    Nabi    Saheb...L  L. 
Bep.  6  Mad.  247. 

STOLEN  PBOPEBTY. 

— -  Dishonest  Possession  of. 

See  Dishoneet  Poseession  of  Stolen 
Property. 
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STOLEN  PBOFERTY,  DISHONESTLY 
BECEIVINQ. 

See  Penal  Code,  §  414. 1. 

Empress  v.  Rango...L  L.  Bep. 
6  Bom.  402. 

STBANQEB  TO  CONSIDEBATION. 

—  Right  of— to  Enforce  Contract. 
See  Contract.  3. 

Venkata  v.  Venkataramaya...L 
L.  Bep.  4  Mad.  137. 
See  Party  Wall.  1. 

CoovER]!  V.  BHIMJ1...I.  L.  Bep. 
6  Bom.  528. 

STBANOEB  TO  TBTJST  CANNOT 
ASK  APPOINTMENT  OF  NEW 
TBX7STEES. 

See  Declaratory  Decree.  6. 

Bhuje.ndro  v.  Trigunanath...L 
L.  Bep.  8  Oal.  761. 

STBAYINQ  CATTLE. 

See  Mischief.  2. 

Empress  v.  Bai   Baya......!.  L. 

Bep.  7  Bom.  126. 
"  8TBEET." 

See  Bombay  Act  VL  of  1873. 1. 
Kalidas     v.     Municipality    of 

Dandhuka I.  L.  Bep.  6 

Bom.  686. 
8TBIDHAN. 

—  Daughter's  Estate  Inherited  from  Father 

is  Not. 
See  Hindu  Law  —  Inheritance  — 
Daughters.  3. 

MUTTAty.  DORASINGA L.  B.  8 

I.  A.  99  ;  L   L.   Bep.  3 
Mad.  290. 

—  Estate  Inherited  is  Not. 

See  Hindu  Law— Stridhan.  3. 

JULLESUR  V.   UGGUR...I.  L.  Bep. 

9  CaL  725. 

— —  Immovable  Property  obtained  from  Uterine 
Brother. 
See  Hindu  Law— Stridhan.  1. 

MuNiA  V.  PURAN...I.  L.  Bep.  5 
AIL  310. 

—  Immovable  Property  Purchased  from   In- 

come of  Husband's  Estate. 
See  Hindu  Law— Stridhan.  2. 

Anund  If.  NiLMONy...I.  L.  Bep, 
9  CaL  758. 


STBIKINQ  OUT  DEFENCE. 

Neglect  to  Obey  Order  for  Production  of 

Documents. 
See  Practice— Civil.  28. 

Khojah  Assenoollah  'o.  Khojah 

Abdool...!.  L.  Bep.  9  CaL 

923. 


STBIKINO    EXECUTION 
INOS  OFF  FILE. 


PBOCESD- 


Effect  of. 

See  Execution  of  Decree.  39. 

BaRODA   SUNDARltr.    FeRGUSON... 

11  CaL  Bep.  17. 
See  Limitation.  3. 

MuNGAL  Pershadv.  Girja  Kant. 

L.  B.  8  L  A.  123;  L  L. 

Bep.  8  CaL  51. 

SUBJECT  MATTEB  IN  DISPUTE. 

Attachment — Mortgagee,  Application  by — 

Jurisdiction. 
See  Execution  of  Decree.  13. 

Vishnu  v.  Narsingrav X.  L. 

Bep.  6  Bom.  584« 

Attachment — Mortgagee,  Claim  by. 

See  Jurisdiction.  10. 11. 12. 

PURSHOTAM     V.     DHONDU...I.   L. 

Bep.  6  Bom.  582. 

Vishnu    «     Narsingrav...I.  !■• 

Bep.  6  Bom.  6S4. 

MuTTAMMALV.  ChINAMMA...L  L. 

Bep.  4  Mad.  220. 

Joint  Mortgage — Suit  by  One  Mortgagor  to 

Redeem. 
See  Jurisdition.  37. 

Bahadur  v.   Nawab  Jan...L  1a* 
Bep.  3  AIL  B2a 

SUBJECT  MATTEB  OF  SUIT. 

—  in  Suit   to  make     Property  Available   to 
Satisfy  Decree  on  Mortgage. 
See  Jurisdiction.  8. 

Krishnama  v.  Srinivasa...!.  L. 
Bep.  4  Mad.  838. 

to  Redeem  Mortgage — Improvements. 

See  Jurisdiction.  13. 

Mana   V,  SuRyA...L  L.  Bep.  6 
Mad.  284. 

to  Set  Aside  Adoption — Valuation. 

See  Jurisdiction.  42. 

Keshava  v.  Lakshminarayana... 
I.  L.  Bep.  6  Mad.  192. 
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BUBMEBQED  OB  JUNQLE  LAND. 

—  Possession — User. 

See  Limitation.  129. 139a. 

Mahomed  Au  v.  Khaja   Abdul. 

L  L.  Bep.  9  Cal.  744. 

M0HINY9.  Krishno..  L  L.  Bep. 

9  Cal.  802. 

STJBMEBGENCE      OF        OCCTJPANCY 
TENANT'S  HOLDING. 
See  Landlord  and  Tenant.  82. 
KupiL  V.  RADHA...L  L.  Bep.  5 
All.  260. 

SUBOBDINATE  JUDGE,  JURISDIC- 
TION OF. 

Complaint  against  Village  MunsifF. 

See  Jurisdiction.  19. 

PoNNusAMi    9.    Krishna. ..I.   L. 
Bep.  6  KEad.  222. 

SUBOBDINATE  TENUBE-HOLDEB, 
SUIT  BY,  FOB  FBACTIONAL 
FABT  OF  ESTATE. 

Courts  Fees  on. 

See  Court  Fees.  6. 

HuBiBUL    V.    Mahomed...  I.    L. 
Bep.  8  Cal.  192. 

8UBP(ENAS    TO    WITNESSES,     BE- 
FUSAL  TO  ISSUE. 
See  Practice— Civil.  11. 

Pandurang  9.  KESHAVJI...I.  L. 
Bep.  6  Bom.  742. 

SUBSCBIPTION,  SUIT  FOB. 

1.  Parties.'^      The    defendant    having 

agreed  to  pay  a  monthly  subscription  to  a  cha- 
ritable dispensary,  and  failed  to  do  so,  the 
secretary  of  the  institution,  with  the  consent  of 
the  committee,  sued  him  : — 

Gar^A,  C.J.,  said.— "  The  extent  of  a  subscri- 
ber's obligation  in  cases  of  this  kind  must 
depend  on  the  nature  of  the  charity  or  other 
object  for  which  the  subscription  is  g^ven,  and 
in  some  cases,  on  what  the  subscriber  actually 
said  or  did  at  the  time  when  he  engaged  to 
subscribe.  Thus  where  a  number  of  persons 
undertake  to  give  various  suras  for  the  building 
of  a  church  or  hospital,  which  is  accordingly 
built  by  a  committee,  or  other  managing  body, 
on  the  faith  of  the  subscriptions  promised,  each 
subscriber  would  be  legally  responsible  for  the 
sum  which  he  promises  to  provide. 


SUBSCBIPTION,  SUIT  TOU—contd, 

"  On  the  other  hand,  there  are  cases  where, 
from  its  very  nature,  the  engagement  of  the 
subscriber  is  purely  voluntary ;  as  where  people 
give  subscriptions  or  donations  towards  provid- 
ing for  the  poor  of  a  parish.  And  there  are 
other  cases,  again,  where  the  subscription  is  so 
far  voluntary,  that  the  obligation  (if  any)  only 
continues  until  the  subscriber  declares  his  inten- 
tion of  discontinuing  his  .subscription. 

It  is  impossible  to  lay  down  any  fixed  rule  or 
rules  which  would  be  applicable  to  all  such 
subscriptions ;  each  case  must  be  governed  by 
its  own  circumstances;  and  the  question  of 
liability  will  be  generally  one  of  fact. 

"  Even  assuming  the  defendant's  liability  to 
have  been  established,  we  doubt  whether  the 
secretary  of  the  dispensary  has  any  right  (even 
with  the  consent  of  the  committee)  to  sue  the 
subscribers  for  these  contributions."  Kedar 
Nath  Mittra  v.  Alisar  Rohoman...  .  10  Cal. 
Bep.  197, 1881.   Garth,  C.J., and  McDonnell,}, 

SUBSEaUENT    CONDUCT    OF     PAB- 
TIES  TO  DEED. 

Evidence  of — to  Aid  Construction. 

See  Kokurrurri  Ijara.  1. 

MUSST.  BiLASMONI  V.  RaJAH  ShEO 

Pershad...L.  B.  9  I.  a.  83. 

Evidence— of  to  show  Apparent  Sale  to  be 

a  Mortgage. 
See  Evidence.  27.  27a. 

Hem  Ch under  v.  Kallv  Churn. 

I.  L.  Bep.  9  Cal.  528. 

Kashi  Nath  v.  Hurihur...!.  L. 

Bep.  9  Cal.  898. 

SUCCESSION. 

See  Inheritance. 

SUDBAS,  ADOPTION  AMONG. 

Ceremonies  Unnecessary  —  Widow  under 

Pollution. 
See  Hindu  Law— -Adoption.  7. 

ThANGATHANNI    v.     RAMU...I.    L. 

Bep.  5  Mad.  358. 

of  Married  Man— Invalid  in  Madras. 

See  Hindu  Law— Adoption.  9. 

VITHILINGA    V.     VlJAYATHAMMAL. 

I.  L.  Bep.  6  Mad.  48. 

— -  Only  Son. 

See  Hindu  Law— Adoption.  4. 

SOMASEKHARA  V,  SuBHADRAMAjI. 

I.  L.  Bep.  6  Bom.  524. 
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"STHT." 


See  limitation.  8. 

MUNGAL  PERSHApr.  GiRJA  KaNT. 

I4.  B.  8  I.  A.  123  ;  I.  Ii. 
Bep.  8  Cal.  51. 
See  Bes  Judicata.  3. 

MaNJUNATHV.  VENKATESH...I.  L. 

Bep.  6  Bom.  54. 


ST7IT  FOB  COSTS. 

See  Mortgage.  28. 

Bhugwan  v.  G0BIND...I.  L.  Bep. 
9  Cal.  234. 
SUIT  FOB  LAND. 

See  Appeal— Civil.  7. 

Annamali  «;.Cloete...L  L.Bep. 
4  Mad.  204. 
5^^  Malabar  Law.  11a. 

MaRAKAR    V,    MUNHORULI...L  L. 

Bep.  6  Mad.  140. 
—  Partition  Suit. 

5^^  Jurisdiction.  80. 

Sadgapa  V'  Jamuna.-.L  L.  Bep. 
5  Mad.  54. 
— -  Suit  to  Redeem  is  Not. 

See  Jurisdiction.  18. 

Mana  r.  SuRYA L  L.  Bep.  6 

Mad.  284. 

SUETJLDIPI  BBAHMINS. 

1. The  tribe  of  Brahmins  called  Sukul- 

dipi,  living  in  various  parts  of  Northern  India, 
are  governed  by  the  Mitakshara  law.  Ruder 
Perkash  Misser  v.  Hurdai  Narain  Sahu... 
9  Cal.  Bep.  16,  1881.     Miiier  and  Tottenham, 

JJ. 
S.  C.  under  Hindu  Law— Partition. 
5. 

ST7MMABY    OBDEB,    SUIT    TO    SET 
ASIDE. 


See  Limitation.  68. 
LucHMx  V.  Assrup.. 


I.  L.  Bep. 
9  Cal.  48. 


StTMMABY  SETTLEMENT  ILLEQAL- 
LY  LEVIED. 

— ^  Suit  to  Recover. 

See  Small  Cause  Court— Mofossil. 
18. 

MusA  V.  Savad  Gulam I.  L. 

Bep.  7  Bom.  100. 


STTMMABY  SETTLEMENT   PAID  BY 
JAQHIBDAB. 

Right  to  Recover  from  Inamdar, 

See  Contribution.  1. 

Nawab  Mir  Kamaludin  v.  Par- 
tap I.  L.  Bep.  6  Bom. 

244 
STTMMABY  TBIAL. 

See  Procedure— Criminal.  8. 

Pollard  v.  Mothial...L  L.  Bep. 
4  Mad.  2S4. 

•  Appeal. 

See  Appeal— Criminal.  8. 

Havaldar  Roy L  L.  Bep,  9 

CaL  96. 
— ^  Reasons  for  Finding. 

See  Procedure—Criminal.  24. 

Radoinath I.  L.  Bep.  8  CaL 

195. 

—  Record  of. 

See  Procedure— Criminal.  46. 

Subramanya  V,  Queen L  L. 

Bep.  6  Mad.  896. 

~  for  Serious  Offence. 

See  Procedure  —  CriminaL  46i  ^ 

supra, 

ST7MMINO  TIP. 

Misdirection. 

See  Procedure— Criminal.  30.  88. 
Jhubboo  Mahton...!.  L.Bep.  8 
CaL  789. 
JuGUT  M0HIN1...IO  Cal  Bep.  4. 

—  To  Assessors. 

See  Procedure— Criminal.  42. 

Shadulla  V,  Empress I.  L. 

Bep.  9  Cal.  875. 
SUMMONS. 

•  Absconding  to  Avoid  Service  of. 

See  Penal  Code,  §  172. 1. 

Srinivasa  V,  Queen. ..I.  L.  Bep. 
4  Mad.  893. 

— ^  Non -Attendance  in  Obedience  to. 
See  Penal  Code,  §  174. 1.  2. 

Empress  v.  Ram  Saran I  L. 

Bep.  5  All.  7. 

Queen  v.  Vanam...L  L.  Bep.  6 

Mad.  877. 

—  Refusal  to  Receive. 

See  Penal  Code,  §  173. 1. 

Queen  v.   Punamalai L    L. 

Bep.  5  Mad.  199. 
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ST7MMON8,  SERVICE  OF. 

—  On  Agent — Foreclosure  Suit. 
See  Practice— Civil.  18. 

Michael  v.  Ameena...!.  L.  Bep. 
9  Cal.  783. 

SUMMONS  TO  WITNESS. 

Refusal  to  Issue  Fresh. 

See  Procedure— Criminal.  18. 

Empress  v,  Rukn-ud-din...I.  L. 
Bep.  4  All.  53. 

STJPEBINTENDENCE       OF        HIQH 
COURT. 
See  St.  24  and  26  Vic.,  C.  104,  §  15. 

SURETY. 

Discharge  of— Omission  to  Sue  Principal. 

See  Principal  and  Surety.  2. 

Sankana    v.    Virupakshapa...!. 
li.  Rep.  7  Bom.  146. 

'—  Disclosure  to — of  Material  Facts. 

See  Principal  and  Surety.  3. 

Secretary  of  State  v.  Nilame- 

KAM I.  L.  Rep.  6  Mad. 

406. 
*— —  Execution  of  Decree  Against. 

S^r  Execution  of  Decree.  24. 

Chandan  v.  T1RKHA...I.  li.  Rep. 

8  All.  809. 
SURETY  FOR  RENT. 

■  ■       Suit  against  in  Revenue  Court. 
5e^  Jurisdiction.  89. 

Bhugwan  9.  Manick...!.  L.  Rep. 

9  Cal.  888. 

SURROUNDINQ  CIRCXTMSTANCES 

Evidence  of  —  to  Aid  in  Construction  of 

Deed. 
See  Mokurrurri  Ijara.  1. 

MUSST.  BlLASMONI  V,  RaJAH  ShEQ 

Pershad L.  R.  91.  A. 

38. 

— —  Evidence  of  —  to  Show  Apparent  Sale  to 
be  a  Mortgage. 
See  Evidenc9.,27.  27a. 

Hem  Chunder  v,  Kally  Churn. 

I.  L.  Rep.  9  Cal.  528. 

Kashi  Nath  v.  HURRIHUR...I.  L. 

Rep.  9  Cal.  898. 

SURVEY  MAPS. 

5^^  Evidence.  10.  10a. 
80 


SUSPICION,     STATEMENT     OF,     TO 
POLICE. 

See  False  Charge.  2. 

Reg.  v.  Gopala I.  L.Rep.  7 

Bom.  185. 

SYMBOLICAL  POSSESSION  IN    EXE- 
CUTION. 

See  Mahomedan  Law~-Gift.  1. 

MOHINUDIN  «.  MaNCHERSHAH...I. 

L.  Rep.  6  Bom.  650. 

Effect  of. 

See  Limitation.  84b. 

DovANiDHi  V.  Kelai 11  Cal. 

Rep.  895. 

Judgment -Debtor  Continuing  in    Posses- 
sion after. 

See  Right  to  Sue.  17. 

GoPAL  V.  Than  Singh I.  L. 

Rep.  4  AIL  184. 

TACKING  MORTGAGES. 

See  Mortgage.  19.  49. 

Allu  Khan  v,  Roshan I.  L. 

Rep.  4  All.  85. 

Narayan  v.   Pandurang...I.    L. 

Rep.  7  Bom.  526. 

TACKING  SIMPLE  CONTRACT  DEBT 
TO  MORTGAGE. 

See  Mortgage.  19a.    . 

Ragho  v.  Balvant...I.  L.  Rep. 
7  Bom.  101. 

See  Right  to  Sue.  22. 

Kristo    Mohinee    v.    Kalipro- 

sono I.  L.  Rep.  8  Cal. 

402. 

T  ALAB-I-ISHTIH  AD . 

See  Pre-emption.  5. 

Zamir  ©.  Daulat I.  L.Rep. 

5  All.  110. 
See  Mahomedan  Law  —  Pre-emp- 
tion. 2. 

NuRADDiN  v.  Asgar 12  Cal. 

Rep.  312. 

TALAK-BIDDAT. 

See  Mahomedan  Law— Divorce.  3. 

Abdul  Ali...I.  L.  Rep.  7  Bom. 

180. 
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TANK. 

Public — Right  to  Repair. 

See  Public  Tank.  1. 

MUTTAYA    V.    SIVARAMAN...I.    L. 

Bep.  6  liad.  229. 

—  Right  of  Occupancy  in. 

See  Landlord  and  Tenant.  42. 
Gopi  Nath  v.  Modhu  Sudun  ..11 
Cal.  Bep.  51. 

TAX  ILLEGALLY  LEVIED. 

Limitation  to  Suit  to  Recover. 

See  Bombay  Act  VL  of  1873.  2. 
JoSHi  V'    Dakor    Municipality. 
I.  L.  Bep.  7  Bom.  399. 

TAX,  STATX7TE   AUTHOBIZINa   ISC- 
POSITION  OF. 

-  Construction. 

See  Bombay  Act  VI.  of  1873.  2. 
JosHi    r.    Dakor  Municipality. 
LL.  Bep.  7  Bom.  399. 

TEMPLE      COMMITTEE,      BESIGNA- 
TION  BY  MEMBEB  OF. 


See  Act  XX  of  1863,  §  8. 1. 

Tiruvengada   'd.  Rangayyangar. 
I.  L.  Bep.  6  Mad.  114. 

TEMPLE  COMMITTEE,  STHT  BY. 

■     -     Against     Dismissed     Dharmakarta,     for 
Temple  Property. 
See  Act  XX  of  1863,  §  14.  2. 

Virasami  v.  Subba  RAU...L  L. 
Bep.  6  Mad.  54. 

—  Against  Manager  for  Misconduct — Leave 
of  Court. 
See  Act  XX.  of  1863,  §  14. 1. 

PUDDOLABH     V,  RamGOPAL...L   L. 

Bep.  9  Cal.  133  ;  11  CaL 
Bep.  333. 

TEMPLE,  MANAGEMENT  OF. 

• •  Alienation  of  Right  of. 

See  Alienation  of  Bight  to  Manage 
Temple.  1.  2. 

Ayancheri  v.  Acholathil I. 

L,  Bep.  5  Mad.  89. 

DURGA  BiBI  V.   CHANCHAL...I.  L. 

Bep.  4  All.  81. 

Sale  of  Right  of— in  Execution  of  Decree. 

See  Endowment.  1. 

Trimbak  v.  Narayan L  L. 

Bep.  7  Bom.  188. 


TEMPLE  PBOPEBTY. 

Parties  to  Suit  to  Redeem. 

5^^  Parties  to  Stiit.  7. 

Rama  v.  Krishnen...L  L.  Bep. 
3  Mad.  270. 

TEMPLE  PBOPEBTY,  SALE    OF,  UT 

EXECUTION. 

See  Sale  in  Execution  of  Decree.  6. 

LoTUKAR  V,  Waglb...L  L.  Bep. 

6  Bom.  696. 

TEMPLE   PBOPEBTY,  SUIT  TO   BE- 
COVEB. 

5^^  BeligioiLt  Endowment.  1. 

MaHALINGA     v.     VENCOBA..X  L. 

Bep.  4  Mad.  167. 

TEMPLE,  BIQHT  TO  EBECT. 

See  Bes  Judicata.  27. 

Parthasaradi   v.  Chinnakrish- 
NA...L   L.   Bep.    5    Mad. 
304. 
TEMPLE,  WOBSHIPPEB  AT. 

Suit  by  —  to  Establish  Right  to  Exclusive 

Worship  for  His  Caste. 
See  Bight  to  Sue.  28. 

AnANDRAV     V,     SHAN1CAR...L    L. 

Bep.  7  Bom.  328. 

TENANCY-IN-COMMON. 

1. Co-Owners  of  Forest  —  Mortgage  by 

Co- Tenant — Mortgagee  in  Possession — Licensee 
from  Mortgagor  and  Co-Owner  Cutting  and  Re- 
moving  Trees  —  Mortgagee's  Remedy,^  One  of 
two  co-owners  of  a  forest  mortgaged  his  in- 
terest to  the  plaintiff  by  registered  deed  under 
which  the  plaintiff  had  possession.  The  mort- 
gagor and  his  co.sharer  subsequently  executed 
a  license  to  two  persons  to  cut  wood  in  the  forest. 

In  a  suit  by  the  plaintiff  against  his  mortgagor 
and  the  licensees  for  the  value  of  the  wood  cut 
and  removed,  and  for  an  injunction  restraining 
the  defendants  from  cutting  and  removing  any 
more  wood : — 

Held,  that  the  plaintiff  was  not  entitled  to  re- 
cover the  damages  claimed,  nor  even  a  propor- 
tionate part  thereof  equal  to  the  share  of  his 
mortgagor,  his  only  remedy  being  against  his 
mortgagor's  co-sharer  for  an  account. 

Had  the  licensees  taken  their  license  from  the 
mortgagor  alone  they  would  have  acquired  no 
right,  the  mortgage  being  registered,  so  that  they 
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TENAM-OY-INCOMMON—ct^n^fl?. 

had  an  opportunity  of  knowing  the  relations  of 
their  licensor  to  the  plaintiflFs;  but  the  co- 
sharer  joined  in  the  license,  and  one  of  two  or 
more  co-tenants  may  lawfully  enjoy  the  whole 
in  any  way  not  destructive  of  the  substance  so 
as  to  amount  to  an  ouster  of  the  other  co- 
tenants,  and  what  a  po-tenant  may  do  he  may 
license  another  to  do,  the  licensees,  therefore, 
from  the  co-sharer  of  the  plaintiff's  mortgagor 
did  no  wrong  to  the  plaintiff  in  acting  on  their 
license,  and  no  suit  would  lie  against  them  ; 
nor  did  the  naortgagor's  joining  in  the  license 
do  the  plaintiflF  any  distinct  injury  for  which 
an  action  for  damages  would  lie  against  him. 
Balvantrav OzE  V.  Ganpatrav  Jadhav...!.  L. 
Bep.  7  Bom.  886,  1888.     West  and  N.  Ha- 

ridas,  JJ. 

TENANTS-IN-COKEUON. 

—  Adverse  Possession. 

See  limitation.  74. 

Dadoba  V,  Krishna... I.  L.  Bep. 
7  Bom.  34. 

TENANT  FBOKE  YEAB  TO  YEAB. 

Ejectment— Notice  to  Quit. 

See  Inamdar.  1.  2. 

Narayan  v.  Kashi...!.  L.  Bep. 

6  Bom.  67. 

Pandurang  v.  Yedneshwar...!. 

L.  Bep.  6  Bom.  70. 

TENDEB. 

S'fe  Contract.  14. 

SiMSON  V.  Cora  Chand I.  L. 

Bep.  0  CaL  478. 
See  Interest.  2.  4. 

Vengideswara  V,  Chatu..,!.  L. 
Bep.  8  Mad.  224. 
Administrator-General  of  Ben- 
gal V.  Mirza  Ahmed...!.  L. 
Bep.  0  Cal.  88. 

TENUBE,  BEOISTBATION  OF. 

Effect  of. 

See  Act  XL.  of  1859,  §  89.  1. 

Lukhynarain  v.  Gorachand...!. 
L.  Bep.  9  CaL  116. 

THAK  MAPS. 

5^*^  Evidence.  10. 

JoYTARA  V*   Mahomed......!.    L. 

Bep.  8  Ca].  975. 


THEFT. 

By  Child — Dishonest  Receipt. 

See  Dishonest  Possession  of  Stolen 
Property.  2. 
Queen  v.  Begarayi...!.  L.  Bep. 
6  Mad.  878. 

Fish  in  Tank  or  Creek  Leased  by  Govern- 
ment. 
See  Theft.  8.  4. 
of  Salt  Spontaneously  Formed  in  Govern- 
ment Swamp. 
See  Theft.  1. 

Secreting    Document     Produced     Before 

Arbitrators. 
See  Theft.  2. 

1. Salt— Spontaneous  Salt,]  The  taking 

of  salt  spontaneously  formed  on  a  swamp  the 
property  of  Government,  guarded  by  police  to 
prevent  the  removal  of  salt,  is  theft,  if  such  re- 
moval has  been  against  the  will  of  the  Govern- 
ment and  with  the  intention  of  obtaining  an  un- 
lawful gain.  The  Queen  v.  Tamma  Ghan- 
TAYX...L  L.  Bep.  4  Mad.  228, 1881.  Turner, 
C.j.,  and  Kernan,  J. 

2. Secreting  Document  Produced  before 

Arbitrator  —  Penal  Code^  §  204.]  Where  the 
plaintiff  in  a  suit  which  had  been  referred  to 
arbitration,  with  a  view  to  prevent  a  witness 
from  referring  to  an  endorsement  on  a  bond — 
which  it  was  alleged  showed  that  the  defendant 
had  paid  more  than  it  was  alleged  he  had  paid — 
snatched  up  the  bond  which  was  lying  by  the 
arbitrator,  and  ran  away  with  it  and  refused  to 
produce  it  : — 

Heldy  that  the  offence  committed  was  not  theft, 
but  secreting  a  document  under  $  204  of  the 
Penal  Code.    Subra mania  Ghanpati  v.  The 

Queen !.  L.  Bep.  8  Mad.  261,  1881. 

Turner^  CJ.,  and  M.  Ayyar^  J. 

8.  — -  Penal  Code,  §  379 — Possession — Fish 
in  Creek  Leased  by  Government']  Catching  fish 
in  a  creek  the  right  to  fish  in  which  has  been 
leased  out  to  others,  is  not  theft.  Queen  v. 
Revu  Pothadu...!.  li.  Bep.  5  Mad.  890, 
1882.     M.  Ayyar  and  Tarrant,  JJ^ 

4. Penal  Code,  $  379 — Possession — Fish 

in  Government  Tank.]  Nor  is  tlie  catching  of 
fish  in  the  ordinary  Government  open  irrigation 
tanks  of  Southern  India,  the  right  to  fish  in 
which  has  been  sold  by  Government  at  auction 
to  persons  other  than  the  accused.     Fish  in  such 
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THEFT—contd. 

reservoirs  are  not  in  possession  in  such  a  sense 
as  to  render  their  capture  and  removal,  theft. 
Proceedings  OF  23 rd  October  1878,  Nos.  1759, 
7331 1.  L.Bep.  5  Mad.  391,  Note. 

TIMS  BABGAIN. 

See  Contract.  17. 

Juggernath  v.  Ram  Dval...I.  L. 
Bep.  9  Cal.  791. 

TIMEBABBEB  APPEAL,  ADMISSION 
OF. 

S^tf  Limitation.  140. 

Balwant  «f.  Gumani...!.  L.  Rep. 
6  AIL  691. 
—  Power  of  Court  at  Hearing  to  Dismiss. 
See  Limitation.  144. 

NoBiN  Chunder  V,  Brojendro... 
12  Cal.  Bep.  541. 

. Power  of  High  Court  to  Consider  Validity 

of  Order. 
S^tf  Appeal— Civil.  21. 

Chunder  Dass-d.  Boshoon  Lall. 
I.  L.  Bep.  8  Cal.  251. 

TIME-BABBEB  DEBT. 

Administrator  may  Pay. 

See  Contract.  19. 

Samuel  If.  Ananthanatha I. 

L.  Bep.  6  Mad.  851. 

TIPPEBAH,  BAJAH  OF. 

See  Jnrisdiction.  41.  41a. 

Beer  Chunder  v.  Raj  Coomar... 

L  L.  Bep.  9  Cal.  585 ;  12 

Cal.  Bep.  465. 

Bir  Chunder  v.  Ishan  Chunder. 

12  Cal.  Bep.  478. 

TITLE. 

Determination  of  Question  of  —  to  Immo- 
vable  Property  by  Mofussil  Small  Cause 
Court. 
See  Small  Cause  Court— Mofussil. 
5.  6. 

Alagirisami  v.  Junasi L   L. 

Bep.  8  Mad.  127. 

Manappa  V,  McCarthy I.  L. 

Bep.  8  Mad.  192. 

~-  Determination  of  Question  of— in  Partition 
Proceedings.  » 

See  Bes  Judicata.  89. 

Bateshar  tJ.    Faiz-ul-Hasan...I. 
L.  Bep.  5  All.  280. 


TlTltB—conid. 

•— ^  Determination  of  Question  of  —  in  Rent 
Suit — Subsequent  Suit  for  Possession. 
See  Bes  Judicata.  49. 

GopAL  V.  G0P1...I2  Cal.  Bep.  88. 
— -  Determination  of  Question  of — ^by  Revenue 
Court. 
See  Bes  Judicata.  17. 

Berbal  V,  TIKA...L  L.  Bep.  4 
AILU. 

Evidence  of — Possession. 

5^^  Evidence.  80. 

Baroda  Kant^.  J0DHISTEER...IO 
CaL  Bep.  99. 

Evidence  of  —  Possession  —  Acts  of  Own- 

ership. 
See  Limitation.  129a. 

MoHiNY  V.  Krishno...I.  L.  Bep. 
9  CaL  802. 

Evidence  of —Registration  of  Lands. 

See  Bengal  Act  VH.  of  1876. 1. 
Ram  Bhusan  v,  Jebli...I.  L.Bep. 
8  CaL  853. 

Onus  Probandi  of. 

See  Ejectment. 

See  Onus  Probandi.  1.  2.  8.  8. 

Possession,  Good— Against  all  but  Rightful 

Owner. 

See  Ejectment.  2. 

Premraj  v.  Narayan...!.  L.Bep. 
6  Bom.  215. 

TITLE  BY  ESTOPPEL. 

See  Estoppel.  2. 

Seva  RamV  Ali  Bakhsh...L  L. 
Bep.  8  All.  805. 

TOLLS. 

-  Evasion  of. 

5^^  Criminal  Trespass.  3. 

Queen    v.    Varthappa L  L. 

Bep.  5  Mad.  382. 
5^^  Tolls.  L 

1.  Evasion  of—Mad.  Act  IV.  of  1871, 

§§62  —64,  66,  68]  Certain  cartmen  drove  their 
carts  along  an  old  road  to  avoid  the  payment  of 
toll  which  they  would  have  had  to  pay  had  they 
taken  the  more  usual  road,  where  a  toll  gate 
was  maintained.  The  toll  contractor  caught 
them  at  a  point  a  mile  beyond  the  toll  gate,  and 
attached  their  bullocks,  but  the  cartmen  rescued 
the  bullocks  and  drove  away.  The  Second  Class 
Magistrate  having  dismissed  a  complaint  by  the 
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T^OLltB—contd. 

toll  contractor  against  the  cartmen  for  taking 
away  the  bullocks,  the  District  Magistrate  refer- 
red the  case  to  the  High  Court : — 

Innes,  J.,  said — "  I  am  inclined  to  think  that 
the  intention  was  to  lay  down  in  J§  63,  64  and 
68  of  Madras  Act  IV.  of  1871  the  mode  and 
place  at  which  tolls  were  to  be  demanded  (except 
when  compounded  for  as  provided  in  ^  66),  and 
that  the  place  so  prescribed  is  the  toll-gate  or 
station,"  and  considered  that  the  order  of  dis- 
missal was  right. 

Kernartf  J.,  said — "  The  rate  is  a  charge  on 
the  vehicle,  and  may  be  levied  as  provided  by 
the  Act.  The  toll-gates  are  used  as  convenient 
modes  of  levying  the  rates.  When  tolls  are 
purposely  evaded  by  the  vehicles  which  are 
driven  on  the  road  of  the  circle  not  being  taken 
through  the  gates,  I  feel  much  doubt,  whether 
such  construction  should  be  put  on  the  Act  as 
to  frustrate  its  intention." 

Af,  Ayyar^  J. —Held  that  a  highway  toll  can 
only  be  levied  at  a  toll-gate  or  a  toll-station, 
but  did  not  desire  to  be  understood  as  saying 
that  when  a  cart  approaches  a  toll-station,  and 
makes  a  detour  to  evade  the  payment  of  the 
toll  otherwise  than  by  a  road  available  to  .the 
public,  and  enters  the  road  within  the  circle  at 
a  point  beyond  the  station  and  within  sight  of 
the  toll-contractor,  the  cart  might  not  be  seized 
under  §  64.  Govindarajalu  v,  Lakshman... 
I.  L.  Bep.  6  Mad.  37, 1882.    F.  B. 

TORT,  MERGEB  OF,  IN  FELONY. 
See  Bight  to  Sue.  13. 

Abdul  V.  Muhammad. ..I.  L.Bep. 
4  Mad.  410. 

T0BTI0T7S  ACT  OF  AGENT. 

— -  Principal  when  Liable. 

See  Principal  and  Agent.  1. 

Hari    Bhanji   v.  Secretary  of 
State. ..I.  Ii.  Bep.  4  Mad. 
344. 
TOWAGE. 

See  Salvage.  1. 

Raffin  V,  S.  S.  "  Chilka"...!.  L. 
Bep.  7  Bom.  196. 

TBADE  MABK. 

1. Importer  \of  Goods.']     If  the  goods 

of  an  importer  have,  from  the  mark  or  device 
used  by  him,  become  known  in  the  market  by  a 
particular  name,  no  rival  trader  importing  goodb 


TBABE  VLAlBJL-contd. 

can  lawfully  use  any  mark  which  will  cause  hid 
goods  to  bear  the  same  name  in  the  market. 

Taylor  v.  Virasami  Chetti I.  L.  Bep.  6 

Mad.  108,  1882.     Keman,  J. 

TBANSPEB  OF  APFEAL-CBIMINAL. 

1. Letters  Patent  {Madras),  1865,  §  29 

—Act  X,  of  1872,  S  (i\— Construction  of  Statute 
— Repeal  hy  Implication,']  The  High  Court  of 
Madras  has  power,  under  §  29  of  its  letters 
Patent  of  1865,  to  transfer  an  appeal  to  a  Court 
of  Sessions  from  a  decision  of  a  District  Magis- 
trate, for  trial  before  itself ;  and  this  power  has 
not  been  affected  by  §  64  of  the  Criminal  Pro- 
cedure Code,  Act  X.  of  1872. 

Statutes  are  not  to  be  considered  as  repealed 
by  implication  unless  the  repugnancy  between 
the  new  provision  and  a  former  statute  be  plain 
and  unavoidable.  Sithapathi  Nayudu  v.  The 
Queen. ..I.  L.  Bep.  8  Mad.  82,1882.  Innes, 
C.J.  (Offg.),  and  Kernan,  J. 

TBANSFEB  OF  BT7SINESS,  BY  COM- 
FANY. 

Dissent  by  Shareholder  —  Form  and  Re- 
quirements of. 
See  Company— Winding  up.  2. 

Fleming  S.  &  W.  Co I.  L. 

Bep.  7  Bom.  494. 

TBANSFEB  OF  CBIMINAL  CASE. 

by  District  Magistrate. 

See  Procedure — Criminal.  34. 

Dinendro I.  L.  Bep.  8  Cal. 

851. 

—  Refusal  of  Division  Bench  to  Hear  Affida- 
vits in  Support  of — Chief  Justice,  Power 
of— Review. 
See  Procedure— Criminal.  22, 

Abdool  Sobhan L  L.  Bep.8 

Cal.  68. 

1. Act  X,  of  1872,  4  4S'-Notice,']  Be- 
fore a  Magistrate  of  a  District  can  transfer  a 
case  from  a  Court  subordinate  to  him  to  any 
other  subordinate  Court,  notice  of  the  intended 
transfer  should  be  served  on  the  parties,  to 
enable  them  or  either  of  them  to  appear  and 
show  cause  why  the  transfer  should  not  be 
made.     In  the  Matter  of  the  Petition  of  Tea- 

coTTA  Shekdar I.  Ii.  Bep.  8  Cal.  393, 

1882  ;  10  Cal.  Bep.  239.  Mitter  and  Maclean, 

JJ. 


Digitized  by 


Google 


(    1276    ) 


DIGEST  OF  CASES. 


(    1278    ) 


TBAN8FEB  OF  DECBEE  FOB 
CUTION. 


—  of  Collector  under  Act  X.  of  1859. 
See  Execution  of  Decree.  23. 

Rajah  Nilmoni  v.  Taranath... 

L.  B.  9  L  A.  174  ;  I.  L. 

Bep.  9  Cal.  29^. 

'■         Power  of  Court  to  which  Decree  Transfer- 
red to  Consider  Question  of  Limitation. 
See  Execution  of  Decree.  16. 

Jassoda  V,  Land  Mortgage  Bank. 
I.  L.  Bep.  8  CaL  916. 

TBANSFEB  OF  DECBEE  FOB  SALE 
OF  MOBTGAGED  PBOFEBTT 
TO  COLLECTOB  FOB  EZECT7- 
TION. 

— —  Powers  of  Collector. 

See  Execution  of  Decree.  42. 

Mahaoajiv.Hari. ..:..!.  L.  Bep. 
7  Bom.  332. 

TBANSFEB  OF  ESTATE  AND  MIN- 
ING BIGHTS  HELD  T7NDEB 
LEASE. 

—  Stamp  on. 

5^^  Stamp.  1. 

Reference... L  L.  Bep.  6  Mad. 

16. 

TBANSFEB  OF  JXTBISDICTION. 

^-—  Between     Probate    and    Application    to 
Revoke. 
See  Probate.  3. 

HuRRo  LALL...I.  L.  Bep.  8  CaL 
670. 

TBANSFEB  OF  MOBTGAGE. 

—  by  Endorsement   U  nstamped    and    Unre- 

gistered. 

See  Mortgage.  14. 

Sankar  Lall  v.  Sukhrani L 

L.  Bep.  4  AIL  462. 

TBANSFEB    BY     OCCUPANCY     TE- 
NANT. 
See  Landlord  and  Tenant.  38.  49. 
Srishtebdur  v.    Mudan...I.  L. 
Bep.  9  CaL  648. 
Kassim    Mia    v,    Bandha  Hus- 
SAIN...L  L.  Bep.  6  AIL  616. 


TBANSFEB  OF  PBOPEBTY,  ACT  IV. 
OF  188;a. 

§  10. 

See  Condition     in     Bestraint    of 
Alienation.  2. 
Vyakantraya  v.  Shivrambhat... 
I.  L.  Bep.  7  Bom.  266. 

§12. 

See  Condition  in  Bestraint  of  Alie. 
nation.  2. 
Vyakantraya    v.  Shivrambhat. 
I.  L.  Bep.  7  Bom.  266. 

§54. 

5^^  Begistration.  9. 

Narain  v.  Dataram...I.  L.  Bep» 
8  CaL  697. 

§  102. 

See  Condition  of  Bestraint  of  Alie- 
nation. 2. 
Vyakantraya  v.  Shivrambhat... 
L  L.  Bep.  7  Bom.  266. 

TBANSFEB  OF  SHABZa 

Refusal  of  Directors  to. 

5^^  Indian  Companies'  Act  X.  of 
1866,  §  34.  1. 

LucHMEE  Chuno L  L.  Bep. 

8  CaL  317- 

TBANSFEB  OF  ST7IT. 

5f^  Appeal— Civil.  31. 

Kauleshar  v.  Dost  Muhammad. 
L  L.  Bep.  6  AU.  274. 
5^^  Partnership.  1. 

Harrison  v,  Delhi  and  London 

Bank I.  L.  Bep.  4  AIL 

437. 

Instituted  in  Court  without  Jurisdiction. 

See  Jurisdiction.  28.  28a. 

Pachaoni  v.  Ilahi...!.  L.  Bep* 
4  AIL  478. 

Petman    V,  Bull I.  L.  Bep. 

6  AIL  871. 

1.  Act  X,  of  1877,  5  24]     Section  24 

of  Act  X.  of  1877  does  not  authorize  a  Hi^h 
Court  to  transfer  a  suit  instituted  within  its  own 
jurisdiction  to  that  of  another  High  Court,  but 
only  to  declare  in  which  Court  a  suit  shall  pro- 
ceed, and  if  necessary  to  stay  all  further  pro- 
ceedings within  its  own  jurisdiction  and  that  of 
the  Court  subordinate  to  it. 
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TRANSFER  OF  SUIT— conid. 

The  defendants,  who  resided  and  carried  on 
business  at  Surat,  applied  under  f  24  of  Act  X. 
of  1877,  that  a  suit,  instituted  against  them  at 
Mainpuri  to  recover  a  balance  alleged  to  be  due 
from  them  in  respect  of  goods  consigned  to  them 
at  Surat  on  commission  sale,  should  be  tried  at 
Surat  :— 

Held  (without  deciding  the  question  of  juris- 
diction raised  by  the  defendants),  that  there 
being  no  balance  in  favour  either  of  justice  or 
convenience  in  favour  of  the  Surat  Court,  the 
suit  should  proceed  at  Mainpuri.    Tula  Ram 

V.  Harjiwan  Das I.  L.  Rep.  5  All.  60, 

1882.     Straight  and  Mahmood,  JJ. 

2. Act  XIV.  of  1882,  S  23.]     Section 

23  of  Act  XIV.  of  1882  is  only  intended  to  pro- 
vide for  those  cases,  where,  on  the  grounds  of 
expense  or  convenience,  or  some  other  good 
reason,  the  Court  thinks  the  place  of  trial  ought 
to  be  changed. 

Parties,  who  desire  to  have  a  case  transferred 
from  one  forum  to  another,  ought  clearly  to  ex- 
plain to  the  Court,  by  petition  and  affidavit, 
what  is  the  nature  of  the  claim  and  defence,  and 
what  the  issues  are ;  they  should  state  what 
evidence  will  be  required,  and  then  satisfy  the 
Court  that,  either  on  the  ground  of  expense  or 
otherwise,  the  place  of  trial  ought  to  be  changed. 

KhATIJA  BiBIV.  TaRUK  ChUNDER  DUTT...I.L. 

Rep.   9  Cal.   980,   1883.     Carthy   C.J.,  and 

Afacpherson,  J. 
TRANSPORTATION. 

See  Penal  Code,  §  59. 1. 

Kunhussa  v.  Queen...!.  L.  Rep. 
5  Mad.  28. 


TRANSPORTATION    OF     ORIGINAL 
PLAINTIFF. 

Adding  Sons  as  Plaintiffs. 

See  Parties  to  Suit.  16. 

Byreddi  v.  Chinna  Naravana... 
L  L.  Rep.  6  Mad.  331. 

TRANSPOSITION  OF  PARTIEa 

See  Practice— Civil.  13. 

Eduljek  v.    Vullebhov...I.    L. 

Rep.  7  Bom.  167. 
TREES. 

—  Contingent    Damages    from  —  Planted  — 
Removal,  Suit  for. 
See  Right  to  Sue.  31.      . 

Ram    Lal   v,  Dalganjan...I.  L. 
Rep.  5  All.  369. 


TREl&S—contd. 

•    •  Standing — Immovable  Property. 

See  Execution  of  Decree.  60. 

UmedRam  v.  Daulat  Ram. ..I.  L. 
Rep.  5  All.  564. 

Title  to — Landlord  and  Tenant. 

See  Landlord  and  Tenant.  49. 
Kassim  Mia  v,  Banda  Hussain... 
L  L.  Rep.  5  All.  616. 

TREES  PLANTED  BY  TENANT. 

Ejectment 

See  Landlord  and  Tenant.  16. 

Bholai    v.    Rajah  of  Bansi...!. 
L.  Rep.  4  All.  174. 

"  Limitation  to  Suit  to  Compel  Removal  of. 

See  Landlord  and  Tenant.  23. 

GuNESH     ©.     GONDOUR .1.    L. 

Rep.  9  CaL  147. 

TREES   PLANTED    BY    TENANT  OF 
AGRICULTURAL  HOLDING. 

See  Landlord  and  Tenant.  37. 

MOVNA  MiSSERV.  RUPIKUN...I.  L. 

Rep.  9  Cal.  609. 
TRESPASS. 

Damages   on    Account    of— Ejectment— 

Jurisdiction. 
See  Small  Cause  Court — SCofussiL 
2. 
Kalidas  v.  Vallabhdas...!,  L. 
Rep.  6  Bom.  79. 

—  Damages  for — Limitation. 
See  Limitation.  14. 

Joharma;-   v.    Municipality    of 
Ahmednagar...I.  L.  Rep.  6 

Bom.  580. 

Limitation  to  Suit  for. 

See  Limitation.  115. 

NaRASINACHARVA  i.RAGUPATHYA- 

CHARVA...I.  L.  Rep.  6  SCad. 

176. 

Waiver  of — Use  and  Occupation. 

See  Landlord  and  Tenant.  46. 

SURNOMOVE  V.   DeNONATH...I.    L. 

Rep.  9  Cal.  908. 
TRESPASSER. 

—^  Suit  to  Recover  Immovable  Property  from 
—Limitation. 

See  Limitation.  14. 

JOHARMAL      V,      MuNIClPAUTV     OF 

AHMEDNAGAR...L  L.  Rep.  6 
Bom.  580. 
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TRIAL  BY  A6SE8S0BB. 

Pending  when  Act  X.  1872  Repealed. 

See  Procedure— Criminal.  44. 

Srinivasachari  v.  Queen. ..L  L. 
Bep.  6  Mad.  386. 

«         Summing  up — Opinions  of  Assessors, 
See  Procedtire—Criminal.  42. 

Shadulla  v.   Empress I.  L. 

Bep.  9  Cal.  875. 

TBIAL  BY  JUBY. 

Questioning  Jury — Unambiguous  Verdict. 

See  Criminal     Procedure    Code, 
Act  X.  of  1872,  §263.  1. 
Empress  v.  Dhunum...!.  L.  Bep. 
9  CaL  53. 

Selection  of  Jury  by  Choice. 

See  Procedure — Criminal.  30. 

Jhubboo  Mahton...!.  L.  Bep.  8 
Cal.  739. 

— —  Summing  up— Misdirection. 

See  Procedure— Criminal.  30.  38. 
Jhubboo  Mahton...!.  L.  Bep.  8 
CaL  739. 

JuGUT  M0HIN1...IO  Cal.  Bep.  4. 

TBIBTJTABY  MAHALS. 

• Offence  Committed  in. 

5^^^  Jurisdiction.  26. 26a. 

Empress^.  Keshub... I. L.  Bep. 

8  Cal.  985. 
Empress  «.   Hurro...L  L.  Bep. 

9  Cal.  288. 
TBUST. 

Charitable— What  is— Dedication  by  Minor. 

See  Mahomedan  Law— Wakf.  1. 
Fatmabibi  V,  Advocate  General 
OF  Bombay. ..L  L.  Bep.   6 
.  Bom.  42. 

Charitable— Dedication^Ratification. 

See  Charitable  Trust.  1. 

PURMANANDASS    V.    VeNAYEKRAO. 

L.  B.  9  L  A.  86  ;  I.  L. 

Bep.  7  Bom.   19 ;  12  Cal. 
Bep.  92. 
— —  Constructive. 

See  Creditors'  Trust  Deed.  1. 

MaNICKAVELU   U.   ARBUTHNOT...L 

L.  Bep.  4  Mad.  404. 
See  Limitation.  23. 

VIZIARAMARAZU  V,   SECRETARY  OF 

State... L  L.  Bep.  6  Mad. 
91. 


TBTJST— fow/rf. 

'  Constructive  —  Purchase  by    Defaulting 
Co-Sharer  at  Sale  for  Arrears  of  Rent. 
See  Constructive  Trust.  2. 

Ram  Lall  v,  Debender  Nath... 
LL.Bep.  SCaLS. 

for  Creditors. 

See  Mortgage.  19a. 

Ragho  V.  Balvant...L  L.  Bep.  7 
Bom.  101. 

—  for  Creditors — Unclaimed  Dividends,  Re- 
Distribution  of. 
See  Creditors'  Trust  Deed.  1. 

Manickavelu  r>.  Arbuthnot...!. 
L.  Bep.  4  Mad.  404. 

Declaration  of — Incomplete  Gift. 

See  Trust.  2. 

Declaration   of — by  Registered  Talookdar 

in  Oudh. 
See  Declaratory  Decree.  1. 

Thakurain     Rammanundas     v. 

Thakurain  Raghunath...L. 

B.  9  L  A.  42. 

— —  Express — for  Specific  Purpose — Limitation. 
See  Creditors'  Trust  Deed.  1. 

Manickavelu  v,  Arbuthnot.. .L 
L.  Bep.  4  Mad.  404. 
See  Limitation.  24  to  24e. 

New  Trustees,  Appointment  of— Stranger 

to  Trust  cannot  Ask. 
See  Declaratory  Decree.  5. 

Bhujbndro  v.  Trigunanath.-.I. 
L.  Bep.  8  Cal.  761. 

Purchaser  without  Notice. 

Se^  Trust.  3. 
Relating  to  Land,  Declaration  of. 

5^^  Trust.  1. 

— r-  Resulting. 

See  Creditors'  Trust  Deed.  1. 

Manickavelu  v.  Arbuthnot. ..L 
L.  Bep.  4  Mad.  404. 
5^^  Trust.  1. 

for  Specific  Purpose — Limitation. 

See  Creditors'  Trust  Deed.  1. 

Manickavelu  v,  Arbuthnot...L 
L.  Bep.  4  Mad.  404. 

for  Specific  Purpose. 

See  Limitation.  24  to  24e. 
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1. •  Declaration  of^  Relating  to  Land — 

Resulting  Trust— St.  of  Frauds,  2gCar.  II.,  C.  3, 
^  y—Parsis.'i  The  plaintiff >  the  widow  of  a  de- 
ceased Parsi,  but  who  had  neither  proved  his 
will,  nor  taken  out  letters  of  administration  to 
his  estate,  sued  the  defendant,  the  widow  of 
another  Parsi,  to  recover  the  sale  proceeds  of 
a  house  in  Bombay,  which  she  alleged  had  been 
conveyed  by  her  husband  to  the  defendant's 
husband  in  trust  to  sell  and  hold  the  proceeds 
for  the  family  of  the  plaintiff.  The  defendant 
denied  the  trust,  and  alleged  that  the  conveyance 
to  her  husband  was  for  valuable  consideration. 
No  declaration  of  trust  by  the  defendant's  hus- 
band was  established 

Held,  that  no  declaration  of  trust  merely  ac- 
quiesced in  by  him  but  made  by  the  plaintiff's 
husband  could  be  effectual  unless  made  in  writ- 
ing. Supposing  the  defendant's  husband  took 
the  property  without  consideration,  a  resulting 
trust  immediately  arose  in  favour  of  the  plain- 
tiff's husband,  and  to  this,  as  constituted  by  the 
law  itself,  the  Court  would  be  bound  to  give 
effect.  To  any  other  trust  a  manifestation  in 
writing  was  necessary,  and  this  had  to  be  made 
by  the  plaintiff's  husband.  It  is  the  beneficial 
owner  only  who  can  declare  the  trust  which  is 
to  supersede  the  resulting  trust  in  his  favour, 
and  under  the  Statute  of  Frauds  (29  Car.  II.,  C. 
3),  J  7,  which  is  applicable  to  Parsis,  this  must 
be  in  writing,  and  no  such  declaration  of  trust 
in  writing  was  proved. 

If,  on  the  other  hand,  there  was  a  resulting 
trust  in  favour  of  the  plaintiff's  husband,  he 
might  have  disposed  of  his  equitable  interest  by 
will ;  but  even  if  he  had  done  so  the  plaintiff, 
not  having  taken  out  probate  or  administration, 
could  not  recover  property  or  enforce  rights 
equitably  vested  in  her  deceased  husband.     Bai 

Maneckbai  v.  Bai  Merbai I.   L.  Bep.  6 

Boixu  863, 1881.     West,  J 

2. Incomplete  Gift  —  Declaration   of 

Trust."]  Although  the  Court  will  not  assist  ^n 
incomplete  gift,  it  will  give  effect  to  a  declara- 
tion of  trust  by  the  donor  when  clearly  and 
satisfactorily  established.  But  the  equitable 
doctrine  of  the  transfer  of  ownership  by  acknow- 
ledgment of  trust,  vhen  it  is  sought  to  establish 
it  by  oral  evidence,  requires  to  be  applied  in 
India  with  the  greatest  caution  ;  and  to  allow 
an  acknowledgment  of  trust  to  be  established 
by  the  evidence  of  interested  parties  speaking 
81 
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as  to  conversations  which  took  place  many  years 
ago,  without  the  corroboration  derived  from 
other  evidence  pointing  irresistibly  in  the  same 
direction,  would  be  to  introduce  a  most  danger- 
ous mode  of  appreciating  evidence  in  India, 
and  would  offer  a  direct  encouragement  to 
perjury. 

It  would  be  impossible  in  India  to  conclude 
that  the  mere  opening  of  an  account  in  a  man's 
books  in  the  name  of  another  person  constituted 
the  former  a  trustee  for  the  latter  of  the  balance 
of  the  account. 

The  plaintiff's  father,  A.,  some  two  years  be- 
fore his  death  in  1866,  contemplated  conferring  a 
bounty  to  the  extent  of  Rs.  5,000  on  the  plaintiff 
and  her  sister.  For  the  latter  he  bought  a  house 
at  Zanzibar,  and  settled  it  on  her  by  deed.  For 
the  plaintiff  also  he  intended  to  buy  a  house  in 
Bombay,  but  houses  being  too  dear  at  that 
time,  he  purchased  in  his  own  name  a  Govern- 
ment promissory  note  for  Rs.  5,000,  and  opened 
a  separate  account  of  it  in  his  books,  headed 
"The  account  of  one  promissory   note  bearing 

5  percent,  interest."  This  account  he  debited 
with  all  expenses  over  and  above  the  Rs.  5,000, 
incurred  in  and  about  the  purchase  of  the  note, 
such  as  premium,  carriage  hire,  fitc, — and 
charged  interest  at  9  per  cent,  on  those  items 
of  debit,  (which  interest  he  carried,  as  a  gain, 
to  his  general  interest  account),  and  credited 
the  account  with  the  interest  collected  on  the 
note  from   time  to  time,  allowing  interest  at 

6  per  cent,  on  these  items  of  credit.  He  also 
kept  a  separate  account  of  the  proceeds  of  the 
note,  headed,  "  The  account  of  interest  on  one 
promissory  note  for  Rs.  5,000." 

The  plaintiff  stated  that  on  the  day  on  which 
the  note  was  bought,  her  father  brought  and 
showed  it  to  her,  and  said  *'  this  is  your  note ; 
take  it  when  you  want  it,"  and  that  she  left  it  in 
his  custody,  saying  "  I  will  take  the  note  when 
my  sons  grow  up  and  do  business."  Corrobo- 
rative evidence,  differing  somewhat  in  detail 
from  the  plaintiff's  evidence,  was  given  by  her 
husband  and  son  and  an  independent  witness. 
No  interest  was  ever  paid  to  the  plaintiff  by  her 
father,  though  he  lived  two  years  after  the  pur- 
chase of  the  note ;  but  after  his  death  his  son, 
B.,  carried  the  balance  of  interest  on  the  note, 
to  the  credit  of  the  plaintiffs  account,  and  ap- 
peared to  have  acknowledged  some  claim  in  the 
plaintiff  to  the  interest  on  the  sum  of  Rs.  5,000, 
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and  paid  her  sums,  equal  to  the  income  on  the 
promissory  note,  with  more  or  less  regularity 
down  to  his  death.  He,  however,  sold  the  note 
without  communicating  with  the  plaintiff,  and 
appropriated  the  sale  proceeds,  though  he  con- 
tinued the  account  of  interest  on  the  note,  and 
headed  that  account  in  the  plaintiffs  name. 
After  his  death,  his  grandsons,  the  defendants, 
for  some  time  made  similar  payments,  but  even- 
tually refused  to  pay  anything  further. 

The  plaintiff  then  sued  for  the   note  or  its 
value,  and  for  arrears  of  interest : — 

Neldj  that  the  evidence  was  insufficient  to 
establish  a  valid  declaration  of  trust,  for  though 
A.'s  books  of  account  might  well  be  held  to  cor- 
roborate the  testimony  of  a  trust  which  was  itself 
of  a  satisfactory  description  they  were  insufficient 
of  themselves  to  establish  such  a  trust ;  while  the 
oral  testimony  was  of  such  an  unsatisfactory 
description,  owing  to  the  discrepancies  in  it, 
and  its  generally  misty  and  uncertain  character, 
that  it  ought  not  to  be  accepted,  unless  corrobo- 
rated by  undisputed  facts  incapable  of  being 
explained  except  on  the  hypothesis  advanced  by 
the  plaintiff.  The  suit  was  therefore  dismissed, 
but  without  costs.  Hirbai  v.  Jan  Mahomed 
KHALAKD1NA...I.  L.  Bep.  7  Bom.  229, 1883. 
Sargent  ^  C.J.,  and  Bay  ley  ^  J. 

8. Purchaser    wittout    Notice.']     The 

plaintiff  and  his  father  having  been  sentenced 
to  transportation  for  life,  the  latter  filed  a  peti- 
tion in  the  Revenue  CoXirt  reciting  the  fact  of  his 
sentence,  and  the  necessity  for  making  arrange- 
ments for  the  payment  of  the  revcQue  of  a  zamin- 
dari  share  owned  by  him  and  for  its  manage- 
ment, and  requesting  that  his  name  might  be  ex- 
punged  from  the  Revenue  records  and  that  of 
his  brother  substituted.  This  was  done,  and  the 
brother  subsequently  sold  the  property  to  i4., 
who  purchased  bonAfide  for  value,  and  without 
notice  of  any  trust.  The  property  subsequently 
passed  into  the  hands  of  the  defendants  as  pur- 
chasers at  a  sale  in  execution  of  a  decree 
against  A*  In  a  suit  by  the  plaintiff  to  recover 
the  property  : — 

Held,  that  the  transfer  to  A,  constituted  a 
trust,  but  that  the  defendants  had  acquired  a 
good  title  to  the  property  by  reason  of  the 
want  of  notice  of  any  trust  on  i4.'s  part.  Durga 
Prasad  v.  Asa  Ram  (1.  L.  Rep.  2  All.  361) 
observed  upon.  Ha  it  Ram  v.  Duroa  Prasad... 
I.  L.  Rep.  5  AIL  608,  1888.    Stuart,  C.J., 

and  Straight,  J. 


TBT7STEE. 

Constructive— Fiduciary  Position,  Purchase 

by  Person  in. 
See  Construetiye  Trust.  1. 

Ram  Loll  v.  Defender  Nath... 
I.  L.  Bep.  8  Cal.  8. 

Registered  Talookdar  in  Oudh  may  be. 

See  Declaratory  Decree.  1. 

THAKURAIN  RAMANANDtr.THAKU- 
RAiN  Raghunath L.  B.  0 

I.  A.  41 ;  11  Cal.  Bep. 
149. 

Suit  to  Remove — Limitation. 

5^^  Limitation.  24.  24e. 

BaLWANT  v.  PURUN  MAL...r*.    B. 

10  LA.  90;  LL.Bep.6 

AIL  1. 

Srbenath  v.  Radha    Nath. ..12 

Cal.  Bep.  370. 

TUBK  OF  WOBSHIP. 

—  Limitation  to  Suit  for. 

See  Limitation.  102. 

GOPEBKISHEN  v.  THAKURDASS...L 

L.  Bep.  8  CaL  807. 

TJLTBA  VIBES. 

See  Execution  of  Decree.  2Q. 

Kaminy  v.  Gopal L  L.  Bep. 

8  CaL  479. 

UNALLOTTED  SHABES. 

Power  of  Directors  to  Mortgage. 

See  Company.  1. 

PURMANANDAS  V.  C0RMACK...L  L. 

Bep.  6  Bom.  826. 

TJNCLE'S    DAT7GHTEB'S     SON     EZ- 
^      CLT7DED  BT  BBOTHEB'S  SON'S 
DAT7GHTEB'S  SON. 
See  Hindu  Law — ^Inheritance — Ici- 
cle's Daughter's  Son.  1. 
Pran  Nath  v.  Surut  Chundra. 
L  L.  Bep.  8  CaL  460. 

(« X7NDEB  TENANTS." 

See  Enhancement  of  Bent.  2. 

Secretary  op  State  tr.  Radha 
PERSHAD...9  CaL  Bep.  189. 

T7NDEB  TENOBE,  AVOIDANCB  OF. 

See  Sale  for  Arrears  of  Bent.  4.  0. 
DuRQA  V.  KALIDAS...8  Cal  Bep. 
449. 

TiTuv.  MoHESH I.  L.Bef. 

9CaL688. 
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—  Liability  of. 

See  Charter-Party.  L 

Hasonbhoy  v.Clapham I.  L. 

Bep.  7  Bom.  51. 
See  Company.  1. 

PURMANANDASV.  CORMACK...L  L. 

Bep.  6  Bom.  Z2Q. 

.TTNDIVrDED  HINDU  PAJaLY. 

Adoption  by  Widow  of  Member  of. 

See  Hindu  Law— Adoption.  1.  d. 

Ramji  v.  Ghaman L  L.  Bep. 

6  Bom.  498. 

DiNKAR  V.  GANESH...Ibid.  605. 

—  Alienation  of  Share  by  Member  of. 

See  Hindu  Law— Alienation  of  An- 
cestral Property.  28. 

Rama  v.  Gobind L  L.  Bep. 

5  All.  884. 

—  Ancestral  Trade,  Debts  Incurred  in— Exe- 

cution Sale — Parties. 

See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  8a. 
Bass  Kooer  v.  Hurry  Dass...L 
L.  Bep.  9  Cal.  495. 

—  Apportionment  of  Debt  due  by. 

See  Hindu  Law— Undivided  Pa- 

mily.  1. 

DooRGA  Persadv.  Kesho  Persad. 

L.  B.  9  LA.  27;  L  L. 

Bep.  8  Cal.  656. 

See  Hindu  Law— Partition.  4. 

Vbluyammal  v.  Katha  Chetti. 

L  L.  Bep.  5  Mad.  61. 

—  Attachment  of  Interest   of   Member  of — 

Death  of  Judgment- Debtor  before  Sale. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.  20. 

Bailur  v.  Lakshmana L  L. 

Bep.  4  Mad.  802. 
See  Hindu  Law— Partition.  5. 
Ruder  V.  Hurdai.^....9  Cal.  16. 

■         Contribution. 

See  Contribution.  6. 

Gaoe  Chellapillav.GadeBala- 

RAIIAKRISHNAMA...I.  L.  Bop. 

6  Mad.  424. 


UNDIVIDED  HINDU  PAMILY— r^^n^^. 

— —  Insolvency    of    Father    and    Manager  of, 
Effect  of. 
See  Insolvency.  8. 

Fakirchano  V.  M0TICHAND...I.  L. 
Bep.  7  Bom.  488. 

Manager — Acknowledgment  of  Debt  by. 

See  Limitation.  47. 

Chxnnaya9.Gurumatham...I.  L. 
Bep.  5  Mad.  169. 

Manager,  Acts  of,  when  Binding  on  Minor 

Members. 
See  the   Cases  under  Hindu  Law — 
Alienation  of  Ancestral  Pro- 
perty. 
See  Hindu  Law  —  Undivided  Fa- 
mily. 1. 
Doorga  Persad  v.  Kesho  Persad. 
L.  B.  9  L  A.  27;   L  L. 
Bep.  8  CaL  656. 

Minor  Member,  Certificate  of  Administra- 
tion of  Estate  of. 
See  Age  of  Majority.  2. 

Ramphul  V,  Deg  Narain...I.  L. 

Bep.  8  Cal.  517. 

See  Certificate  of  Administration. 

1.8. 

Babaji  v.  Sheshgiri...L  L.  Bep. 

6  Bom.  598. 

Deoram  v.  PARusiiiAN...12  CaL 

Bep.  546. 

5^  Hindu  Law  — Undivided  Fa- 

.  mily.  1. 

Doorga  Persad  v.  Kesho  Persad. 

*   L.  B.  9  I.  A.  27;  L  L. 

Bep.  8  CaL  656. 

.—  Minor  Member,  Manager's  Act  when  Bind- 
ing on. 
See  the  Cases  under  Hindu  Law— 
Alienation  of  Ancestral  Pro- 
perty. 
5tf^  Hindu  Law  —  Undivided  Pa- 
mily.  1. 
*  DooiRGA  Persad  V.  Kesho  Persad. 
L.  B.  9  I.  A.  27;  L   L. 
Bep.  8  Cal.  656. 

Mortgage  by  Father  and  Manager — Sale 

in  Execution  of   Decree  against   Father 
only. 
See  the  Cases  under  Hindu  Law- 
Alienation     of     Ancestral 
Property. 
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—  Mortgage  by  Manager  Not  being  Father- 

Sale  in  Execution  of  Decree  against  Mort- 
gagor only. 
See  Hindu  Law  —  Alienation  of 
Ancestral  Property.   14   to 
19. 
See  Hindu  Law  —  Undivided  Fa- 
mily. 3. 
KoTTA    Ramasami    V.    Bangari 

Sheshama L  L.  Bep.  3 

Mad.  146. 

Parties  to  Suit  to  Establish  Right  Belong- 
ing to. 
See  Parties  to  Suit.  9. 

ArUNACHALA    v.    VlTHlYAUNGA... 

L  L.  Bop.  6  Mad.  27. 

•—  Promissory  Note  by  Father  Alone  —  Suit 
against  Father  and  Sons. 
See  Hindu  Law  —  Alienation  by 
Widow.  1. 

Ramasami    v.  Sellatammal... 
I.  L.  Bep.  4  Mad.  375. 

— —  Sale  by  Member  of  his  Interest. 

See  Hindu  Law— Partition.  3. 
Sripati  9.  SRIPATI...L  L.  Bep. 
6  Mad.  196. 

—  Self-Acquired  Property — Onus  Probandi, 

See  Hindu  Law  —  Undivided  Fa- 
mily. 2. 

-^—  Self -Acquired  Property,  What  is. 

5^^  the  Cases  under  Hindu  Law  — 
Self-Acquired  Property. 

—  Separate  Property. 

See  Hindu  Law— Impartible  Ze- 

mindary.  1.  8. 
And  see  the  Cases  under  Hindu  I<aw 

—Partition. 

—  Small  Cause  Court,  Mofussil,  Suit  in,  on 

Debt  incurred  by  Manager. 
See  Small  Cause  pourt— Mofussil. 
17. 
Puna  v,  Virabadra...L  L.  Bep. 
6  Mad.  277. 

Will—  Bequest    of     Undivided    Share- 
Invalid. 
See  Hindu  Law— Will.  1. 

Lakshmishankar  V.  Vaijnath... 
L  L.  Bep.  6  Bom.  24. 


UNDIVIDBD    MAHAL     OB    ZEMZM- 
DABL 

Pre-emption  in  Respect  of  Sale  of  Share 

of. 
See  Limitation.  67.  68.  69. 

UNDXTE  INFLUENCE. 

— —  Adoption  by  Widow  under. 

See  Hindu  Law— Adoption.  4. 

SOMASBKHARA  V.    SUBHADRAMAJI. 

L  L.  Bep.  6  Bom.  624. 

UNFENCEB    WELL    ON     PBIVATB 
LAND. 
See  penal  Code,  §  290.  2. 

Queen  v.  Uoayan  ..L  L.  Bep. 
6  Mad.  280. 

UNLAWFUL  ASSEMBLY. 

See  Penal  Code,  §  34.  1. 

Jhubboo L  L.  Bep.  8  Cal. 

789. 

See   the  Cases  under  Blot. 

1. Penal  Code,  54  151,  iSS  —  Act  X,  of 

1872,  Sh  I37i  480  —  Legality  of  Order  —  Evi- 
dence —  Opinions  of  Police  Officers."}  Three 
persons  whose  object  was  to  draw  a  crowd,  by 
their  conduct  did  draw  a  crowd  of  50  or  60 
persons  likely  to  cause  a  disturbance  of  the  pub- 
lic peace  :— 

Heldf  that  the  gathering  constituted  an  as- 
sembly of  5  or  more  persons  within  the  mean- 
ing of  S  151  of  the  Penal  Code,  and  that  a  refusal 
to  disperse,  after  being  lawfully  commanded  to 
disperse,  rendered  every  member  of  the  gather- 
ing  liable  to  conviction  under  that  section. 

An  order  given  by  an  officer  superior  in  rank 
to  an  officer  in  charge  of  police  stations  com- 
manding an  assembly  of  5  or  more  persons 
likely  to  cause  a  breach  of  the  public  pea<:e  to 
disperse,  is  a  lawful  order  within  the  meaning 
of  i  480  of  the  Criminal  Procedure  Code,  Act 
X.  of  1872. 

The  opinions  of  police  officers  as  to  whether 
certain  acts  would  be  likely  to  lead  to  a  breach 
of  the  public  peace  are  relevant ;  and  the  Court 
itself  may  properly  look  to  the  surrounding 
circumstances  to  enable  it  to  form  an  opinion 

on  the  subject.    Empress  «.  Tucker I.  L. 

Bep.  7  Bom.  43, 1882.    KembaU  and  Pinkey^ 

JJ. 

2. Penal  Code,  \  143.]     Where  there 

had  been  a  long-standing  dispute  between  the 
accused  and  certain  other  persons  regarding  the 
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UNLAWFUL  ASSEMBLY— r^/<f. 

possession  of  certain  land,  neither  party  being  in 
undisputed  possession  thereof,  and  the  accused 
went  to  sow  the  land  with  indigo,  accompanied  by 
a  body  of  men  armed  with  lattieSf  being  prepared 
to  use  force  if  necessary,  and  the  lattials  kept 
off  the  opposite  party  by  brandishing  their 
weapons  while  the  land  was  sowed  :— 

Heldy  that  the  accused  were  rightly  convicted 
of  being  members  of  an  unlawful  assembly  under 
{  143  of  the  Penal  Code.  Sunker  Singh  v. 
Burmak  Mahto  (2^V^ ,  R.  Cr.25)  distinguished. 
Peary  Mohun  Sircar  v.  The  Empress.. .L 
L.  Bep.  9  CaL  639, 1883.  Wilson  and 
Maclean^  J  J. 

UNNECESABT    DECLABATIOK     IN 
DECBEB. 
See  Fractiee— CiviL  1. 

Chooramun  v.  Shaik  Mahomed. 
L.  B.  9  L  A.  21. 

UNPAID  PUBCHASB  MONEY. 

—  Completed  Contract  for  Sale. 

See  Vendor  and  Porohaser.  1. 

Kesri  v,  Ganga...L  L.   Bep.  4 

All.  les. 

—  Lien  for — Vendor's  Creditor  has  not. 

See  Vendor  and  Purchaser.  8. 

Hari  V,  Denaput L  L.  Bep. 

9  CaL  167. 
UNBEASONABLE  CUSTOM. 
See  PLshery.  1. 

LUTCHMEEPUT   V.  SaOANLO L 

L.  Bep.  9  Cal.  698. 

UNBECOGNIZED    POBTION     07      A 
BHAG. 

—  Sale    of — in    Execution — Limitation    for 

Application  to  set  Aside. 
Sf^  Bombay  Act  V.  of  1862,  §§ 
1.9. 
Collector  of  Broach  v.  Raja- 
ram L  L.  Bep.  7  Bom. 

542. 
Collector  of  Broach  tr.  Desai 

Ragunath L  L.  Bep.  7 

Bom.  646. 

UNBEGISTEBED  LEASE  TO  PBOVE 
PEBSONAL     COVENANT     FOB 
DAMAGES    FOB     LANDS   NOT 
DELIVEBED. 
5^  Begistration.  95. 

Martin  v.  Shio  Ram I.  L. 

Bep.  4  All.  232. 


UNBEGISTEBED  MOBTGAGE. 

Admissible  in  Evidence  to  Prove  Personal 

Covenant  to  Pay. 
See  Evidence.  19. 12a. 

Lachman  v.  Kesri.. .L  L.  Bep. 

4  AU.  8. 

Ulfatunnissa  «.  H0SSAIN...L  L. 

Bep.  9  CaL  520. 

See  Limitation.  43. 

Bhekhan  9.RAJR00P...L  L.Bep* 
8  CaL  912r 
5*^^  Begigtration.  17. 

Kattamulu  v.  Padalu L  L. 

Bep.  5  Mad.  119. 

UNBEGISTEBED        BECEIPT        BY 
MOBTGAGEE. 
See  Evidence.  20. 

Ramappa  v.  Umanna...L  L.Bep. 
7  Bom.  123. 

TJNSEBVICEABLE  FTBEABMS,  POS- 
SESSION OF. 
See  Arms  Act  ZL  of  1878.  3. 

Queen  «.  Siddappa...I.  L.  Bep. 

6  Mad.  60. 
UNSOUND  MIND. 

See  Lunacy. 

CowAsji    Beramji    Lilaoovala. 

I.  L.  Bep.  7  Bom.  15. 

X7NSTAMPED    DOCUMENT,   ADMIS- 

SION  07. 
—  No  Ground  for  Appeal. 

See  Appeal— OiviL  10. 

Ramasami  v.  Ramasami L  L. 

Bep.  5  Mad.  220. 
See  Contract.  3. 16. 

VeNKATA  tr.  VENKATARAMAYA...L 

L.  Bep.  4  Mad.  137. 

RoHIMUNISSA     v.     M0HAMED...IO 

Cal.  Bep.  103. 

UNSTAMPED  OB  INSUFFICIENT  LT 
STAMPED  HUNDI  OB  PBOMIS- 
SOBT  NOTE. 

-^—  Balance  Due  on — Suit  for. 

See  Evidence.  6.  7.  7a.  7b. 

Valuappa  tr.  Mahomed I.  L. 

Bep«  5  Mad.  168. 

HiRA  Lal  tr.  Datadin I.  L. 

Bep.  4  AIL  135. 

BiNjA  tr.  Raj  MO  HUN... L  L.  Bep. 

8  Cal.  282. 

RadHAKANT   tr.  OBHOYCHURN...L 

L.  Bep.  8  Cal.  721. 
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UN8TAXPED  PB0MI880BY  NOTE 
EZECTJT2D  WHILE  ACT  XVHL 
OF  1869  IN  FOBOE  CANNOT  BE 
ABMITTEI)  ON  PAYKENT  OF 
PENALTY  ITNDEB  §  84,  ACT  L 
OF  1879. 

See  Stamp.  6. 

Narayanan  v.  Karuppathan...!. 
L.  Bep.  3  Mad.  261. 

UBALLEBS. 

—  Ejectment  by  —  of  Tenants  under  Leases 

from  Karayuma  Samudayam. 
See  Malabar  Law.  9. 

Patinharipat  v.  Chbkur...!.  L. 
Bep.  4  Mad.  141. 

— —  Majority  of — Power  to  Bind  Minority. 
See  Malabar  Law.  8.  20. 

KlYIPATTU    tr.     AYIKOTILATTU...I. 

L.  Bep.  6  Mad.  166. 
Charavurv.  URATH...L  L.  Bep. 
6  Mad.  270. 
5^#  Juritdiction.  88. 

Dhin  Rai  v.  Thakur  RAJ...L  L. 
Bep.  6  AIL  26. 

—  Suit  for. 

See  Small  Cause  Court— MofHissil. 
2. 

KalIDAS    V,   VALLABHDAS...L    L. 

Bep.  6  Bom.  79. 

—  Trespass,  Waiver  of,  and  Suit  for. 

See  Landlord  and  Tenant,  46. 

SURNOMOYB    V,    DkNONATH L 

L.  B^.  9  Cal.  908. 
U8EB. 

—  Evidence  of— to  Explain  Ambiguity. 

See  Lease.  1. 

PuRMANANDAS L   L.  Bep.  7 

Bom.  109. 

TJSiNa  ;fobged   document    as 

GENUINE. 

5#»  Forgery.  1. 

Empress  v.  Dhunum ...I.  L.Bep. 
9  CaL  63. 

U8UFBU0TUABY  MOBTGAGE. 

—  Account — Interest — Redemption. 

See  Mortgage.  44. 

Mahtab  v.  Collector  of  Shah- 

jAHANPUR I.  L.Bep.  6. 

AIL  419. 


USUFBUCTUABY  MOBTGAGE-^/^. 

Failure  to  Give  Possession— Compensation. 

5€»  Mortgage.  20. 

Mahesh  v.  Chanharja I.  L. 

Bep.  4  AIL  245. 

SREO  NaRAIN    V,  ]aI  G0BIND...L 

L.  B^.  4  AIL  281. 

—  Lease  to  Mortgagor  —  Separate  Suits  in 

Revenue  and  Civil  Courts  for  Rent  and 

to  Enforce  Lien. 

^^^BplittingOanse  of  Action.  2.  4. 

Banda  V,  ABAD1...L  L.  Bep.  4 

Aa  180. 

Imami  V,  G0BIND...L  L.  Bep.  4. 

AIL  318. 

— -  by  Occupancy  Tenant. 

See  Landlord  and  Tenant.  47. 

Ganoav.  Dhurandhar L  L. 

Bep.  6  All.  495. 
VACATIOM. 

Limitation  Expiring  in. 

See  Limitation.  88.  40.  41.  42. 

VAKIL'S  COSTS. 

—  Limitation  to  Suit  for. 

5^  Limitation.  188. 

BalKRISHNA.  v.     GOVIND...L     Ii« 

Bep.  7  Bom.  518. 

VALUATIOM  07  APPEAL. 

—  for  Purpose  of  Jurisdiction. 

See  Juriedietion.  12. 

MUTTAMMAL     V.     ChINNAM  A...L 

L.B^.  4Mad.220. 

VALUATION    07    CLAIM      TO  PBO- 
PEBTY  ATTACHED. 
See  Juriediction.  10. 11. 12. 

PURSHOTAM     tr.     DHONDU...L    L. 

Bep.  6  Bom.  582. 

Vishnu    tr.    Narsingrav...L  L. 

Bep.  6  Bom.  584. 

MUTTAMMAL     V.      ChINNAMA...L. 

L.  Bep.  4  Mad.  220. 
VALUATION  OP  SUIT. 

to    Establish    Right    to    make    Property 

Available  to  Satisfy  Decree  on  Mortgage. 
See  Jurisdiction.  8. 

KrISHNAMA   v.   SR(NiyASA...L  L. 

Bep.  4  Mad.  389. 
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VALUATION  OF  SUlT-^contd, 

•^-^  Issue  when  to  be  Decided. 

See  Practice— Civil.  10., 

JoYTARA     V,    Mahomed...!.    L. 
Bep.  8  Cal.  976. 

■  ■     for  Jurisdiction  and  Court  Fees. 

See  Coiirt  Fees.  12. 

KiRTY  Churn  v.  Annath  Nath... 
I.  L.  Bep.  8  Cal.  767. 

■  by  Melkanamdar  to  Enforce  Contract. 

See  Kalabar  Law.  11a. 

Marakar  v.  Munhoruli...!.  L. 
Bep.  6  Mad.  140. 

—  for  Possession  of  Land  and  to  Demolish 

Buildings. 
See  Court  Fees.  6. 

JOGAL  KiSHORB  tr.   TaLB   SiNGH... 

L  L.  Bep.  4  AIL  820. 

—  to  Redeem  a  Mortgage. 

See  Jurisdiction.  43.  60. 

KuBAiR  Singh  v.  Atma  Ram...I. 

L  Bep.  6  AIL  832. 

KoNDAji  V.  Anan...!.  L.  Bep.  7 

Bom.  448. 

Jagjivan   v.    Maodum L  L. 

Bep.  7  Bom.  487. 

— *  to  Redeem  by  One  of  Several  Joint  Mort- 
gagors. 

See  Jurisdiction.  87.* 

Bahadur  V.  Nawab  Jan I.  L. 

Bep.  3  AIL  822. 

— ^  to  Remove  a  Karnavan. 
5^«  Jurisdiction.  9. 

Narangoli  9.  Narangoli...!.  L. 
Bep.  4  Kad.  814. 

■  to  Restrain  Partition  by  Batwara. 

Sff  Partition.  2. 

JOYNATH    V.    LaLL   BAHADOUR...!. 

L.  Bep.  8  CaL  126. 

■  to  Set  Aside  Adoption. 

See  Jurisdiction.  42. 

Kbshavav.  Lakshminarayana... 
t  L.  Bep.  6  Mad.  192. 

■  ■  ■  to  Set  Aside   Lease  and  Demolish   Build- 

ings. 
5^^  Court  Fees.  6. 

JoGAL  Kishore  v.  Tale  Singh... 
I.  L.  Bep.  4  AIL  820. 


VALUE  OF  INTBBB8T  CBBATEB  IH 
IMMOVABLE  PBOPEBTY. 

Computation  of. 

5^^  Begistration.  17.  18. 

Kattamuri  v.  Padalu I.  L. 

Bep.  6  Mad.  119. 

Sadogapa  V,  Dorasami I.  L. 

Bep.  6  Mad.  214. 
VATAMT. 

Hereditary  Service — Mortgage. 

See  Mortgage.  4. 

Jagjivandas  v.  Imdad L  L. 

Bep.  6  Bom.  211. 

VATAN  PBOPEBTY,  ALIEKATIOM 
OF. 
See  Hereditary  OiBce.  1. 

Parshottamv.  Mudkangavda... 
I.  L.  Bep.  7  Bom.  420. 

—  Mortgage. 

5^^  Jurisdiction.  1. 

Shiddeshravv.  Ramchandrarav. 
L  L.  Bep.  6  Bom.  468. 

VENBOB  0T7T  OF  P0SSES8I0K. 

Sale  by. 

See  Hindu  Law— Sale.  1. 

Bai  Suraj  v.  Dalpatraii...L  L« 

Bep.  6  Bom.  380. 

See  Mahomedan  Law— Sale.  1. 

Adamkhan   v.    Alarakhi...L  L. 

Bep.  6  Bom.  646. 

5>^  Practice— CiviL  6b. 

Dalsukhram    v.    Lallubhai...L 
L.  Bep.  7  Bom.  282. 

VENDOB  AND  PUBCHASEB. 

—  Breach  of  Contract  to  Convey— Damages, 

Measure  of. 
See  Daniages.  4. 

Trailokva  V,  J0YKAL1...II   Cal. 
Bep.  464. 

—  Completed   Contract    for  Sale  —  Unpaid 

Purchase-Money    —    Subsequent    Sale, 
Suit  to  Set  Aside. 

See  Vendor  and  Purchase.  1. 
Conditional  Contract  "  Subject  to  Appro- 
val of  Title  by  Purchaser's  Solicitors." 

See  Vendor  and  Purchaser.  4. 

—  Covenant  for  Title  to   Convey — Pre-emp- 

tion Suit,  Costs  of  Defending,  Suit  for. 

See  Vendor  and  Purchaser.  2. 

Unpaid   Purchase-Money— Lien,  Vendor's 

Creditor  has  Not. 

See  Vendor  and  Purchaser.  8. 
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VEKDOB  AND  PURCHASER— ron/^. 

1. Contract  of  Sale^  Completed  —  Un- 
paid Purchase' Money  —  Subsequent  Sale,  Suit 
to  Set  Aside,"]  The  purchasers  of  certain  pro- 
perty, part  of  which  was  previously  in  their 
possession  as  mortgagees,  and  the  rest  in  the 
possession  of  other  mortgagees,  sued  for  a  de- 
claration of  their  proprietary  right  in  the  pro- 
perty, and  to  have  a  subsequent  sale  thereof  by 
the '  vendors  set  aside.  The  vendors  denied 
that  the  sale  by  them  was  bond  fide,  and  that 
they  had  received  any  consideration.  It  was 
found  as  a  fact  that  the  sale  was  bond  fide,  and 
that  the  vendors  had  received  a  part  at  least  of 
the  consideration,  and  that  the  deed  of  sale  was 
executed,  delivered,  and  registered,  and  that  the 
purchasers  had  obtained  all  the  possession  which 
the  nature  of  the  property  rendered  possible : — 

Held,  that  there  being  thus  a  completed  con 
tract  of  sale,  and  the  property  having  vested  in 
the  plaintiffs,  they  were  entitled  to  the  relief 
they  claimed,  leaving  the  vendors,  if  they  had 
any  claim  to  make  in  respect  of  any  part  of  their 
purchase-money,  to  seek  it  as  they  might  be 
advised.  Kesri  v.  Ganga  Prasad. ..L  L.  Bep. 
4  AIL  168, 1881.     Oldfield  and  Brodkurst,  JJ. 

2. Covenant  for  Good  Title  to  Convey — 

Costs  of  Defending  Title,  Suit  for-^Pre-emption,'] 
A  contract  of  sale  contained  the  following 
clause  : —  "  Should  any  person  claim  as  a  co- 
sharer  or  proprietor  of  the  property,  and  assert 
his  claim  against  the  purchaser,  or  raise  any 
dispute  of  any  kind,  or  if  from  any  unforeseen 
cause  the  purchaser  be  deprived  of  the  posses- 
sion of  the  property  or  any  part  thereof,  or  his 
possession  thereof  is  disturbed  in  any  way,  then 
I  (the  vendor),  my  heirs  and  assigns,  shall  be 
liable  for  the  purchase-money,  the  profits  of  the 
property,  and  the  costs  of  the  litigation."  The 
purchaser  having  unsuccessfully  defended  a  suit 
to  enforce  a  right  of  pre-emption  brought  by  a 
co-sharer,  sued  the  vendor  to  recover  the  costs 
incurred  by  him  : — 

Held,  that  the  suit  was  not  maintainable,  as 
the  condition  referred  to  flaws  or  defects  in  the 
vendor's  title,  and  did  not  apply  to  a  loss  accru- 
ing to  the  purchaser  from  his  disqualification 
to  buy.  Ghulam  Jilani  v.  Imdad  Husain... 
I.  L.  Bep.  4  AU.  867, 1882.    Brodkurst  and 

Tyrrell,  JJ. 


3. Lien  for 

— Creditor  of  Vendor,'] 


Unpaid  Purchase-Money 
Although  an  unpaid  ven- 


VENDOB  AND  PUBCHA8£B-r<7n/^. 

dor  holds  a  lien  on  property  sold  for  the  consi- 
deration-money, yet  a  creditor  of  that  vendor 
cannot  claim  the  same  right.  Hari  Ram  v. 
Denaput  Singh  .. I.  L.  Bep.  0  Cal.  167, 
1882 ;  11  Cal.  Bep.  339.    Garth,  C.J.,  Mitter 

and  McLclean,  JJ. 

S.  C.  under  Procedure— CiviL  16. 

4. Conditional  Contract    "  Subject   to 

Approval  of  Title  by  Purchaser's  Solicitors"-^ 
Right  to  Rescind.!  Where  an  agreement  for 
the  purchase  and  sale  of  immovable  property 
provides  that  the  completion  of  the  contract 
should  be  "  subject  to  the  approval  of  the  pur- 
chaser's solicitors,"  naming  them,  and  that  if 
they  should  not  approve  of  the  title,  the  vendor 
shall  repay  the  earnest-money  and  -pa-y  all  costs 
incurred  by  the  purchaser  in  investigating  the 
title,  and  the  purchaser's  solicitors,  on  reason- 
able grounds,  disapprove  of  the  title,  the  pur- 
chaser will  be  entitled  to  rescind  the  contract, 
and  recover  the  earnest-money  and  costs. 
Sreegopal  Mullick  v.  Ram  Churn  Nuskur. 
I.  L.  Bep.  8  Cal.  866, 1882  ;  ISf  Cal.  Bep. 

162.     WUson,  J. 

S.  C.  under  Begistration.  30. 

VEBDICT  OP  JTTBY. 

Dissent  by  Judge  —  Discretion  oif  High 

Court. 

5e^  Criminal  Procedure  Code,  Act 
X.  of  1872,  §263.1. 
Empress  v.  Dhunum...!.  L.  Bep. 
9  Cal.  58. 

Unambiguous— Duty  of  Judge  to  Record. 

See  Criminal  Procedure  Code,  Act 
X.  of  1872,  §  263.  1. 

Empress  v.  Dhunum I.  I^. 

Bep.  9  Cat.  63. 

VEBIFICATION  OP  PLAINT. 

See  Practice— Civil.  12. 

Protap    Chunder    v.     Krishto 

KisHORE...!.  L.  Bep.  8  Cal. 

885. 

VEXATIOUS  COIiCPLAIirr. 

Compensation  for. 

^ff  Compensation.  1. 

Number  v.  Ambu...I.  L.  Bep.  5 
Mad.  881. 
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VILLAGE      MAGISTRATES,     JT7BIS- 
DICTION  OF. 

See  Jiirisdiction.  20.  21. 

Queen  «.  Pi;KKeLA...I.  L.  Rep. 

5  Mad.  280. 
Queen  v.  Boya I.  L.  Hep.  5 

Mad.  268. 

VILLAGE     MUNSIFF,     COMPLAINT 
AGAINST. 

Subordinate  Judge  may  Entertain* 

&^  Jurisdiction.  19. 

PoNNUSAMi  v.  Krishna I.  L. 

Bep.  5  M^d.  222. 

VILLAGE  MONSITF,  DISOBEDIENCE 

OF  SUMMONS  OF. 

See  Madras    Beg^ulation    IV.    of 

1816,  §§  15, 16.  1. 

Queen   .v.     Ramachandrappa... 

L  L.  Bep*  6  Mad.  249. 

VILLAGE  WATCHMAN. 

Escape  from  Custody  of. 

S^f  Penal  Code,  §  224.  1. 

Queen  v.  Bojjigan...I.  L.  Rep. 
5  Mad.  22* 

VOLUNTARY  CONVEYANCE. 

^t'^  Mortgage.  19a. 

Raghoo  V,  BALVANT...I.  L.  Rop. 
7  Bom.  101. 

VOLUNTARY  PAYKtENT. 

See  Contribution.  3. 

FuTTEH    AlI    v.    GUNGANATH...I. 

L.  Bep.  8  Cal.  113. 
See  Right  to  Sue.  32. 

AjuDHiA  0.  Bakar  ..I.   L.  Rep. 

6  All.  400. 

VOLUNTARY  SETTLEMENT. 

1. Revocation  of — Party  Pleading  his 

own  Fraud— Estoppel,']  A.,  being  at  the  time 
unmarried,  executed  a  voluntary  settlement,  by 
which  he  created  trusts  for  himself  for  life,  and 
after  his  death  for  his  issue  and  widows,  if  any, 
with  ultimate  trusts  over.  The  deed  contained 
a  provision  empowering  A.  at  any  time,  with 
the  consent  of  the  trustee,  to  revoke  the  trusts 
and  declare  any  new  or  other  trusts.  A.  subse- 
quently married,  and  after  his  marriage,  exe- 
cuted a  deed  of  revocation,  declaring  tha^  the 
trust  property  should  be  held  for  himself  absolute- 
ly. The  trustee  refused  to  hand  over  the  trust, 
property,  and  A.  then  sued  to  have  the  trust  set 
82 


VOLUNTARY  SETTLEMENT— fo«/rf. 

aside,  alleging  (inter  alia)  that  the  recital  in 
the  deed  that  he  was  not  indebted  at  the  time 
of  its  execution  was  untrue.  His  wife  was  a 
minor,  and  there  was  no  issue  of  the  marriage  :— 
Held,  that  the  plaintiff  could  not  rely  on  the 
untruthfulness  of  his  recital  as  a  ground  of  re- 
lief against  his  own  deed,  and  though  there 
might  be  cases  in  which,  where  no  other  person 
but  the  settlor  was  interested,  the  deed  might 
be  regarded  as  a  mere  direction  as  to  the  man- 
ner in  which  the  settlor's  property  should  be 
applied  for  his  benefit,  and,  as  such,  revocable  by 
the  settlor,  yet,  in  the  present  case,  there  being 
an  infant  beneficiary,  the  deed  could  not  be 
revoked.  Golam  Yassein  v.  The  Official 
Trustee  of  Bengal... I.  L.  Rep.  8  Cal.  887, 
1832.     Cunningham,  J. 

VOLUNTARY  WINDING  UP  OF  COM- 
PANY. 

See  Company— Winding  Up.  1. 
Carwar  Company. ..I.  L.  Rep.  6 
Bom.  640. 
WAGERING  CONTRACT. 

Horse  Racing,  Bet  on,  Paid  by  Plaintiff  at 

Defendant's  Request. 
5^/>  Contract.  18. 

Pringle  v.  Jafar   Khan. ..I.  L. 
Rep.  5  All.  443. 

Time  Bargain,  Parol  Evidence  to  Prove. 

See  Contract.  17. 

JuGgernath  t>.  Ram  Dval...I.  L. 
Rep.  0  Cal.  791. 
WAGEa 

1. Lien  fof — on  Assets  of  Firm  against 

judgment  Creditor."]  A  servant  of  a  firm  which 
is  being  managed  by  a  receiver  appointed  under 
§  503  of  the  Civil  Procedure  Code,  Act  X.  of 
1877,  hais  no  preferential  claim  over  the  attach, 
ing  creditor  on  the  assets  of  the  firm  for  wages 
due  before  the  appointment  of  the  receiver. 
SHORt  V,  Pickering t.  L.  Rep.  6  Mad. 

188, 1882.     Turner,  C.J.,  and  M.  Ayyar,  J. 

WAIVER. 

of  Default  in  Payment  of  Instalments. 

See  Limitation.  62.  64.  64a.  64b. 
66. 

of  Trespass^  and  Suit  for  Use  and  Occupa- 
tion. 
See  Landlord  and  Tenant.  46. 
Surnomove  V.  Denonath.-I.  L. 
Rep.  8  Cal.  908. 
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WATVEB  OF  FOBFEITUBE. 

See  Landlord  and  Tenant.  41. 
Kali  Krishna  v.  Fuzle  Ali...I. 
L.  Kep.  9  Cal.  843. 

WAXF. 

5^^Mahomedan  Law— Wakf. 

Muiwali,   Female  May  be  —  Transfer  of 

Office  of. 
See  Iftahomedan  Law— Wakf.  5. 

Wahid  Ali  v.  Ashruff L  L. 

Bep.  8  Cal.  782. 

—  Shares  in  Company. 

See  Mahomedan  Law— Wakf.  3. 
Fatima  V,  ARIFF...9  Cal.  Bep. 
66. 

WABEANT,  ABBE6T  WITH0X7T. 

See  Escape  from  Custody.  3. 

Empress  v,    Amar  Nath...L  L. 
&ep.  5  All.  318. 

WABBANT   OF   COlOnTMENT-SIG. 
NATUBE  OF. 

See  Procedure— Criminal.  46. 

Subramanya  V.  Queen I.  L. 

Bep.  6  Mad.  396. 

WATEB. 

1.  River — Diversion  — Dedication  — Ri- 
parian Proprietors^  Rights  of^Right  of  Govern- 
ment to  Regulate  Flow  of  Water  to  Lands  in 
Khalsa  Village.']  A  dam  had  been  in  existence 
across  a  river  for  280 years,  during  which  period 
the  two  neighbouring  villages  of  Dabhade  and 
Patna  had  always  received  their  water-supply 
through  two  separate  sluices  in  the  dam.  The 
Government  authorities  finding  that  there  was 
more  cultivated  land  in  Patna  than  in  Dabhade, 
determined  to  reduce,  and  did  reduce  the  open- 
ing of  the  Dabhade  sluice,  thereby  diminishing 
the  supply  of  water  to  that  village.  The  village 
of  Dabhade  was  a  Khalsa  village,  i.  e,,  held  im- 
mediately  of  Government.  In  a  suit  by  the 
villagers  of  Dhabade  to  remove  the  obstruc- 
tion  :  — 

Heldf  that  the  action  of  the  Government  au 
thorities  was  wholly  indefensible.  Assuming 
that  the  Grovernment  of  the  country  has  primarily 
something  more  than  a  mere  usufructuary 
interest  in  the  waters  of  rivers  and  natural 
streams  in  which  no  rights  have  been  acquired, 
i.e.,  that  it  had  the  right  to  regulate  in  the  in- 
terest of  the  public  the  enjoyment  and  benefit 


WAT^'&'-contd, 

of  the  water,  and  assuming  also  that  the  dam 
had  been  constructed  by  the  Government  to 
turn  the  river  water  into  the  lands  of  the  two 
villages,  the  long  user  proved  was  amply  sufii. 
cient  to  justify  a  presumption  of  an  original 
animtis  dedicandi. 

On  the  other  hand,  assuming  the  Government 
to  be  riparian  proprietors,  they  could  have,  qudk 
such  proprietors,  no  property  in  the  water,  and 
the  usufructuary  interest  being  incident  to  the 
possession  of  the  adjacent  soil,  the  occupants  of 
the  lands  abutting  on  the  stream,  and  not  the 
Government,  were  entitled  to  the  enjoyment 
and  benefit  of  the  water  as  it  flowed  past. 
And  though  an  action  will  lie  where  the  user  by 
any  of  the  riparian  occupants  of  the  common 
right  is  unreasonable,  there  is  no  authority  for 
the  doctrine  that  the  Government  have,  at  any 
time  during  the  occupancy,  the  power  arbitra- 
rily to  curtail  or  interfere  with  the  right  of  each 
occupant  to  the  enjoyment  of  the  water  as  it 
existed  at  the  time  of  the  commencement  of 
his  occupancy.  The  First  Assistant  Col- 
lector OF  Nasik  V,  Sham)i  Dasrath  Patil... 
I.  L.  Bep.  7  Bom.  209,  1878.  Westropp, 
C.J.,  and  Kemball,  J. 
WATEB  BATE. 

Injunction  to  Restrain  Collection. 

See  Madras  Act  V.  of  1878. 1. 

Municipal     Commissioners     of 

Madras  v,  Branson... I.    Li. 

Bep.  3  Mad.  201. 

WAY  OF  KECESSITT. 

See  Easement.  2. 

Charn  v.  D0KOUR1...L  L.  Rep. 

_  8  Cal.  956. 

WAY,  BIGHT  OF. 

Extent  of  User — Alteration  of  Purpose  for 

which  Way  used. 
See  Easement.  7. 

GoPAL  V.  JuDDoo...!.  L.  Kep.  0 
CaL  778. 

Unity  of  Possession — Severance. 

See  Easement.  6. 

Chunder  Coomar  v.  Koylash 
CHUNDER...I.L.Bep.  7  CaL 
665  ;  I.  L.  Bep.  8  CaL  677. 

WAZIFA  0BANT. 

See  Mahomedan  Law— Wakf.  2. 
Sayad  Mahomed  v.  Sayao  Go- 
BAR...L  L.  Bep.  6  Bom.  88. 
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WHAItPINaBB'S  MEN. 
See  Lien.  1. 

Miller    v,    Nasmyths'    Patent 

Press  Co I.  L.  Bep.  8 

CaL  812. 
•WHIPPINa. 

Liability  to— Charge. 

See  Criminal  Procedure  Code,  Act 
X.  of  1872,  §430. 1. 

Badiya  v.  The  Queen I.  Ij. 

Bep.  6  Mad.  158. 

1,  . Second  Class  Magistrate— Jurisdic- 
tion'^ Act  X,  of  1882,  S  f  2, 32.]  A  Second  Class 
Magistrate  appointed  under  Act  X.  of  1872, 
cannot,  since  Act  X.  of  1882  came  into  force, 
pass  a  sentence  of  whipping  unless  he  is  spe- 
cially empowered  to  do  so  under  §  32  of  the 
latter  Act.  Empress  v.  Bhagvanta  Ravji...I» 
Ii.  Eep.  7  Bom,  803,  1883.     Kemball  and 

Pinhey,  JJ. 

WHOLE  ATSFD  HALF  BLOOD,  SAPIN- 
DAS  OF. 

i Inheritance. 

See  Hindu  Law— Inheritance.  1. 
Samat  v.  Amrat...L  L.  Bep.  6 
Bom.  894. 
WILL. 

Absolute  Gift  or  Life  Estate.  ^ 

See  Hindu  Law— WiU.  6.  6a. 

Kumar  Tarakeshwar  v.  Kumar 
Shoshi L.  B.  10  I.  A.  61. 

KaLLIANBUTTI     v.      TULAPAL...11 

Cal.  Bep.  204. 

Accrued  and  Original  Shares— Gift  Over. 

See  Hindu  Law— WilL  6. 

Kumar  Tarakeshwar  v.  Kumar 
Shoshi L.  B.  10  I.  A.  51. 

—  Attestation. 

See  Will.  3. 

i Attesting  Witness,  Legacy  to  Wife  of. 

See  WilL  2. 

Charge  of  Debts. 

See  Mortgage.  37. 

Ram  Dhun  9.  Mohesh  Chunder. 
I.  L.  Bep.  0  Cal.  406. 

' Condition  in  Restraint  of  Alienation   or 

Partition. 
See  Hindu  Law— WilL  5. 

Cally  Nath  w.  Chunder  Nath. 

L  L.  Bep.  8  CaL  378 ;  10 

Cal.  Bep.  207. 


WILL— con^rf. 

See  Limitation.  d4b. 

Hemangini  v.  Nobin  Chand  ..I. 
L.  Bep.  8  CaL  788. 

Construction   —    Vested    or    Contingent 

Interest. 

See  Hindu  Law— Will.  3.  6. 

Kolla  v.   Thbllanayakulu...I. 

L.Bep.  4Mad.  124. 

Cally  Nath  v.  Chunder  Nath... 

L  L.  Bep.  8  Cal.  378 ;  10 

CaL  Bep.  207. 

of  Cutchi  Memon,  Probate  of. 

See  Probate.  1. 

Haji    Ismail. ..I.    L.    Bep.    6 
Bom.  452. 

•  General  Direction  to  Pay  Debts. 

See  Mortgage.  37. 

Ram  Dhun  v.  Mohesh  Chunder. 
L  L.  Bep.  0  CaL  406. 

•  Gift  or. 

See  Mahomedan  Law— Gift.  3.  4. 

KuvERBAi  9.   Mir  Alam...!.    L. 

Bep.  7  Bom.  170. 

Kasim    9.    Sharif-^un.Nissa...L 

L.  Bep.  5  AIL  285. 


; 


•  Gift  Over— Accrued  and  Original  Shares 

When  Pass. 
See  Hindu  Law— Will.  6. 

Kumar  Tarakeshwar  v,  Kumar 
Shoshi. ..L.  B.  10  I.  A.  51. 

•  Hindu— Estate  Tail. 

See  Hindu  Law— Will.  6. 

Kumar  Tarakeshwar  v.  Kumar 
SH0SH1...L.  B.  10  I.  A   51. 

-  Hindu— Feasts  to  Brahmans,  Bequest  for — 

Valid. 

See  Hindu  Law— Will.  1. 

Larshmishankar  V,  Vaijnath... 
I.  L.Bep.  6  Bom.  24. 

-  Hindu— Gift  to  Person  Not  in  Existence  at 

Testator's  Death. 

See  Hindu  Law— WilL  2. 

Sir  Mangaldas  v.  Krishnabai... 
I.  L.  Bep.  6  Bom.  38. 
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—  Hindu— Gift  to  Unborn  Persons. 

See  Hindu  Law— Will.  4.  6. 

Alangamonjorx    v.   Sonamoni... 

I.  L.Rep.  8Cal.l57,637; 

9  Cal.  Bep.  121. 

Cally  Nath  v.  Chunder  Nath... 

I.  L.  Bep.  8  Cal.  878;  10 

Cal.  Bep.  207. 

—  Hindu — Proof  of  Execution, 

See  Will.  5, 

—  Hindu  —  Undivided   Share  in    Joint   Pro- 

perty, Bequest  of— Invalid. 
See  Hindu  Law— Will.  1. 

Lakshmishankar  c.  Vaijnath... 
L  L.  Bep.  6  Bom.  24. 

Income,  Gift  of,  When  Gift  of  Corpus, 

See  Limitation.  24  b. 

HemANGINI  v.    NOBIN    CHAND...L 

Bep.  8  Cal.  788. 

Legacy  to  Wife  of  Attesting  Witness. 

See  Will.  2. 

Lost  or  Suppressed  —  Administration  with 

Will  Annexed. 
See  Will.  4. 

—  Mahomedan— Gift  to  Heir— Gift  to  Charity 

on  Failure  of  Heirs. 

5^^Mahomedan  Law— Will.  2. 
Fatima  v.  ARIFF...9   Cal.  Bep. 

366. 

Precatory  Trust. 

See  Will.  1.  2. 

5^^Mahomedan  Jjaw— Will.  1. 
Prince  Suleiman  v.  Dorab  All 
L.B.8LA.117;LL.Bep. 
8  Cal.  1. 

Probate  of— of  Cutchi  Memon. 

SeeVrohHXe,  1. 

Haji  Ismail.. .L  L.  ]E^ep.  6Bom. 

Release  of  Debt. 

See  WilL  2. 

Restraint  on  Alienation  or  Partition. 

See  Hindu  Law— Will.  6. 

Cally  Nath  v.  Chunder    Nath. 
L  L.  Bep.  8  Cal.  878 ;  10 
CaL  Bep.  207. 
5>y  Limitation.  24b. 

Hemangini  v.  Nobin  Chand...L 
L.  Bep.  8  CaL  788. 


WILL— f^nW. 

Specific  Legacy. 

See  Mahomedan  Law— Will.  1. 
Prince  Suleiman  v.  Dorab  AlI. 
L.  B.  8  L  A.  117  ;  L    L. 
Bep.  8  CaL  1. 

1. Precatory  Trust.']     The  current  of 

decisions,  now  prevalent  for  many  years  in  the 
Court  of  Chancery,  shews  that  the  doctrine  of 
precatory  trusts  is  not  to  be  extended.  These 
rules  are  clear  with  respect  to  the  doctrine  of 
precatory  trusts,  that  the  words  of  gift  used  by 
the  testator  must  be  such  that  the  Court  finds 
them  to  be  imperative  on  the  first  taker  of  the 
property,  and  that  the  subject  of  the  gift  over 
must  be  well  defined  and  certain. 

A  testator  gave  to  his  widow  the  whole  of  his 
real  and  personal  property,  "  feelmg  confident 
that  she  will  act  justly  to  our  children  in  divid- 
ing the  same  when  no  longer  required  by 
her":— 

Held,  that  the  widow  took  an  absolute  inte- 
rest, and  that  the  doctrine  of  precatory  trusts 
did    not    apply.     Raynor  v.    Afussoorie    Bank 
(I.  L.  Rep.  2  All.  55)  reversed.  The  Mussoorie 
Bankv.  RAVNOR...L.  B.  9  LA.  70,  1882; 
L.  B.  7  App.  Cas.  321 ;  I.  L. 
Bep.  4  AIL  600. 
S.  C.  under  Practice— Privy  Council. 
1. 

2. Act  X-  of  i865,f  SA— Legacy  to  Wife 

of  Attesting  Witness— Precatory  Trust — Release 
of  Debt,"]  A  legacy  to  the  wife  of  an  attesting 
witness  to  a  will  is  void  under  f  54  of  the  Indian 
Succession  Act  X.  of  1865,  whether  or  not  the 
attestation  of  such  witness  is  indispensable  to 
the  validity  of  the  will. 

As  a  general  rule,  when  property  is  given  ab- 
solutely to  any  person  by  a  will,  and  that  per- 
son is  by  the  giver  recommended,  entreated,  re- 
quested, or  wished  to  dispose  of  that  property  in 
favour  of  another,  the  recommendation,  entreaty, 
request,  or  wish  is  held  to  be  imperative,  and, 
therefore,  to  create  a  trust.  But  this  rule  does 
not  apply  when  it  appears  clearly  from  the  con- 
text that  the  first  taker  is  in  any  way  to  have  an 
option  to  control  or  defeat  the  desire  expressed. 

Where  a  testator  by  his  will  directs  that  a 
debt  due  to  him  from  an  attesting  witness  shall 
not  be  claimed,  demanded,  or  enforced,  but 
expresses  it  to  be  his  wish  that  the  sum  shall 
be  specially  devoted  by  the  debtor,  to  the  edu- 
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cation  of  his  children,  and  the  debtor  has,  at 
the  testator's  death,  children  not  past  the  age 
of  education,  the  debt  is  not  released,  but  is 
converted  into  a  fund  for  the  education  of  the 
debtor's  children  in  whose  favour  such  a  be- 
quest creates  a  trust.    The    Administrator 

General  OF  Madras  v.  Lazar I.  L.  Rep. 

4  Mad.  244,  1870.     M.Ayyar,]. 

3.  Attestation  —  Probate  — Act   X,   of 

1865,  S  SO-]  When  the  testator  himself  signs 
the  will,  two  witnesses  are  necessary,  who  must 
have  seen  the  testator  sign,  and  who  afterwards 
must  sign  in  the  presence  of  the  testator.  When 
the  testator  does  not  himself  sign,  but  some 
other  person  signs  in  his  presence  and  by  his 
direction,  then  besides  this  other  person  who  has 
so  signed  ^t  the  request  of  the  testator,  there 
must  be  two  witnesses.  In  other  words,  when 
the  testator  does  not  sign  himself  but  gets  some 
one  else  to  sign  for  him,  there  must  be  three 
persons  in  addition  to  and  besides  the  testator 
himself,  and  the  person  who  signs  for  the  testa- 
tor cannot  be  one  of  the  two  persons  who  witness 
the  admission  of  the  execution  itself.  In  the 
Matter  of  the  Petition  of  Hem  lob  a  Dabee. 
I.  L.  Bep.  9  Cal.  226,  1882 ;  11  Cal.  Bep. 

859.     McDonnell  and  Field,  JJ. 

4.  Lost  or  Suppressed — Administration 

with  Will  annexed-'Hindu  Will— Act  X.  of  1^6$, 
S  $  208,  2og— Act  XXI.  of  1870.]  The  fact  that  a 
will  has  been  lost,  or  is  suppressed  by  the  person 
in  whose  possession  it  is,  is  no  bar  to  the  grant 
of  letters  of  administration  with  the  will  annexed, 
or  with  a  copy  of  the  will  or  its  proved  contents, 
as  the  case  may  be,  if  the  contents  of  the  will 
are  satisfactorily  proved. 

Sections  208  and  209  of  the  Indian  Succession 
Act  X.  of  1865,  apply  to  the  cases  of  Hindu 
wills  to  which  the  Hindu  Wills  Act  XXI.  of  1870 
applies.  IsHUR  Chunder  Surmah  v.  Daya- 
MovE  DEBEA...I.  L.  Bep.  8  Cal.  864,  1882; 
11  Cal.  Bep.  135.     White  smd  Macpherson,  JJ. 

5.  Hindu  —  Proof  of  Execution."]    In 

all  cases  in  which  an  application  is  made  under 
the  Hindu  Wills  Act  for  probate  or  letters  of 
administration,  it  lies  on  the  applicant  to  pro- 
duce all  the  evidence  which  the  circumstances 
of  the  case  indicate  as  proper  and  necessary  to 
prove  the  execution  of  the  will. 

He  must  prove  it  by  evidence  as  good  as  that 
which   would  be    produced  to  prove  any  other 
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document  transferring  the  title  to  real  property, 
Tara  ChandChuckerbuttv  «».  DebNath  Roy- 
10    CaL   Bep.    650,    1882.     McDonnell  and 

Field,  JJ. 

WINDlNa  TIP  OP  COMPANY. 

Under  Supervision  or  Voluntary  Dissolu- 
tion— Order  for. 
See  Company— Winding  up.  1. 
Carwar  Company... L  L.  Bep.  6 
Bom.  640. 

Voluntary — Liquidator's    Power— Transfer 

of  Business — Dissent. 
See  Company— Winding  up.  2. 

Fleming  S.  &.  W.  Co I.  Ii. 

Bep.  7  Bom.  494. 

WINDING  XTP  OP  PABTNEB8HIP. 

Court  Fees  on  Petition  for. 

See  Court  Pees.  16. 

Erakshah  v.  Adarji...I.  L.  Bep. 
7  Bom.  585. 

Jurisdiction. 

See  Jurisdiction.  23.  24. 

Ramayya  v^  Chandra I.  L. 

Bep.  5  Mad.  256. 

Hydbr  Ali  v.  Elahee  Bux...L  L. 

Bep.  8  Cal.  1011. 

WITHBBAWAL  OP  APPEAL  BY 
APPELLANT. 

— —  Leave  to  Appeal  when  to  be  given  to  Re- 
spondent who  has  filed  Cross-Appeal. 
5^e  Practice— Civil.  20. 

GoUR  HarI  ».  PrEM  NATH...I.  L. 

Bep.  9  Cal.  788 ;  12  Cal. 
Bep.  895. 

WITHBBAWAL  OP  APPLICATION. 
FOB  £Z£CT7TI0N  WITH  LEAVE. 
TO  PILE  PBESH  ONE. 

See  Limitation.  27. 

Pirjadb  v.  P1RJADE...L  L.  Bep. 
6  Bom.  681. 

WITHBBAWAL  OP  PABBON. 

See  Procedure— -Criminal.  49. 

Srinop    v.    Empress.. .12     CaL 
Bep.  226. 

WITHBBAWAL     OP     PABBON     TO 
APPBOVEB  APTEB  JUBGMENT. 
5^^  Procedure— Criminal.  28. 

NoBiN  Chundra...L  L.  Bep.  8 
Gal.  560. 
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WITHDRAWAL    OP     PETITION     IN 
INSOLVENCY. 
See  Insolvency.  6. 

Hansraj I.  L.  Bep«  7  Bom. 

411. 

WITHDRAWAL  OP  SFCOND  APPEAL 
TO  APPLY  POB  REVIEW. 

See  Practice-  Civil.  17. 

Pandu  r.  Devjx  ..I.  L.  Rep.   7 
Som.  287. 
WITHDRAWAL  OP  SXTIT. 

By  a  Co-Plaintiff. 

5^tf  Procedure— Civil.  18, 

MOHAMAYA  V.    DURGA 0    CaL 

Rep.  SSa. 

WITHDRAWAL  OP  SUIT   WITHOTJT 
LEAVE  TO  FILE  FRESH  SXTIT. 
5^^  Right  to  Sue.  25. 

MuKHADA  V.  Ram    Churn I. 

L.Rep.8Cal.871;llCal. 

Rep.  194. 

WlTNESa 

Sanction  to  Prosecute. 

See  Sanction  to  Prosecute.  1. 

Endara  v.  Queen  ...I.  L.  Rep. 

3  Mad.  400. 

— ^  Subpcena,  Refusal  to  Issue. 
See  Practice— Civil.  11. 

PaNDURANG  v.    KESHAVJI...I.    L. 

Rep.  6  Bom.  742. 

WITNESSES  FOR  DEFENCE. 

—  Examination  of  —  Before  Close  of  Prosecu- 

tion. 
5^  Procedure— Criminal.  23. 

Kali  Churn. ..I.  L.  Rep.  8  Cal. 
164 ;  10  Cal.  Rep.  61. 

Failure  to  Attend  —  Refusal  to  Re-Sum- 
mon. 
See  Procedure— Criminal.  18. 

Empress    v,  Rukn-ud-Din I. 

L.  Rep.  4  All.  63. 

WITNESSES  FOR  PROSECITTION. 

• Right  to  Recall — for  Cross-Examination. 

5^e  Practice— Criminal.  13. 

Taleuri  V,  Queen. ..I.  L.  Rep. 

4  Mad.  ISO. 
WORDS. 

'  Believe.' 

Bee  Penal  Code,  §  414.  1. 

Empress  v.  Rango...I.  L.  Rep. 
6  Bom.  402. 


WORDS-co«/rf. 

*  Heirs.» 

See  Madras  Regulation  XXTX.  of 
1802.  1. 
Arumugam  v.  Vijayamal...L  I<. 
Rep.  4  Mad.  338. 
*  Horse.' 

See  Madras  Aet  m.  of  1871. 1. 
President,  &c.,  Vizagapatam  r. 
Walker. .. I.  L.  Rep.  6Mad. 
269. 

—  *  Labouring  Classes.' 

See  Madras  Act  I.  of  1868. 1. 

Queen  v.  Muttu...I.  L.  Rep.  6 
Mad.  199. 

'  Pleader  and  Practising  Vakeel.* 

See  Madras  Act  IIL  of  1871.  2. 
Municipality  OF  Palamcottah  v. 

Annasami L  L.  Rep.  6 

Mad.  lOO. 

*  Power  to  Negotiate.' 

See  Power  of  Attorney.  1. 

Watson  v.    Jonm  enjoy I.  L. 

Rep.  8  CaL  934. 

—  *  Power  to   Purchase,  Sell,  Transfer  and 

Endorse  Shares.' 
See  Power  of  Attorney.  2. 

JUMMA  V.  ECKFORD...L  L.  Rep. 
9  CaL  1. 

'  Resident'—*  Non-Resident.* 

See  Civil  Procedure  Code,  Act  X. 
ofl877,  §37,CL  (a)  1. 

Ramchandra  v.  Keshav LI«. 

Rep.  6  Bom.  100. 

•  Street.' 

See  Bombay  Act  VI.  of  1878.  L 
Kaudas    v.    Municipality     op 

Dhanduka I.   L.  Rep.  6 

Bom.  086. 

•  Subject  to   Approval    of  Title  by  Pur- 

chaser's  Solicitors.' 
See  Registration.  30. 

Srbegopal  v.  Ram  Churn...!.  Is. 
Rep.  8  CaL  856. 
See  Vendor  and  Purchaser.  4. 

'.Suit'— Act  X.  of  1877,  §  13. 

See  Limitation.  8. 

Mungal  Pershad  v.  Gir}A  Kant. 
L.  R.  8  L  A  123 ;  I.  L. 
Rep.  8  CaL  61. 
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WOBDS^contd. 

See  Res  Judicata.  3. 

Manjunathv.  Venkatesh...!.  L. 
Bep.  6  Bom.  64. 

'  Suspect.' 

See  Penal  Code,  §  414. 1. 

Empress  v,  Rango...X  L.  Bep. 
6  Bom«  402. 

*  To  Arrive.' 

5^^  Contract.  i5. 

Carlisles  and  Co.  v.  Hurmook... 
I.  L.  Bep.  9  Cal.  679. 

'  Unsound  Mind.' 

See  Lunacy.  1. 

CowASji...!.  L.B6p.  7  Born*  15. 

WOBDS  OF  INHEBITANCE. 
See  Mokurruxri  Ijara.  1. 

MUSST.  BlLASMONl  V.  RaJAH  ShEO 

PERSHAD...L.B.  9  I.  A.  83 ; 
I.  L.  Bep.  8  Oal.  664. 
W0B8HIF. 

See  Processions,  BigM  to  Conduct. 
1. 
SuNDRAM  V.  Queen...!.  L.  Bep. 
6  Mad.  203. 

—  Exclusion  from  Public. 

See  Bight  to  Sue.  20a. 

Vengamuthu  t.  Pandaveswara. 
I.  L.Bep.  6S£ad.  161. 

W0B8HIP  OF  IDOL. 

Alienation  or  Partition  of  Right  of. 

See   Hindu  Law  —  Partition.  2. 
Mancharam  v.  Pranshankar... 
L  L.  Bep.  6  Bom.  298. 

—  Limitation  to  Suit  for  Turn  of. 

See  Limitation.  102. 

GOPEEKISHEN     V,     THAKURDASS... 

L  L.  Bep.  8  Cal.  807. 

WOBSHIP,  PLACE  OF  PXTBLIC. 

House-tax. 

See  Madras  Act^V.  of  1878.  1. 
Thambu  Chetti  v.  Arundel.. .L 
L.  Bep.  6  Mad.  287. 

W0B8HIP,  BIGHT  TO  EBECT  PLAC^ 
OF. 

5^e  Bes  Judicata.  27. 

Parthasaradi  v.  Chinnakrishna. 
I.  L.  Bep.  6  Mad.  804. 


WOBSHIP,  BIGHT  TO  EBEOT.PLAOS 

GF—conid, 

1. The   members  of  a   religious   sect 

are  at  liberty  to  erect  a  place  of  worship,  prublic 
or  private,  on  their  own  land,  contiguous  to  a 
place  of  worship  appertaining  to  another  sect* 
Sheshayyangar  v.  Sheshayyangar  (I.  L.  Rep. 
2  Mad.  143)  followed.  Madari  v.  Jusoda 
HuLWAEN...9Cal.  Bep.  803,  1881.    Mitter 

and  Maclean^  JJ. 

WOBSHIPPEB  AT  TEMPLE. 

Suit  by— to  Establish  Exclusive  Right  to 

Worship  for  his  Caste. 
See  Bight  to  Sue.  28. 

Anandrav    v.    Shankar...!.    L. 
Bep.  7  Bom.  323. 

WOBSHIPPEBS  AT  MOSatTE. 

Right  of— to  Sue  to  Enforce  Trusts. 

See  Bight  to  Sue.  1.  la. 

Jan  Ali    ©.    Ram    Nath...I.   L. 

Bep.  8  Cal.  32. 

Zafarvat  Ali     r.      Bakhtawar 

Singh. ..I.  L.  Bep.  6  All. 

497. 
WBIT  OF  FIEBl  FACIAS. 

See  Mortgage.  36. 

Chunder  Nath  v.  Nilakant...!. 

L.  Bep.  8  Cal.  690. 

WBITTEK  STATEMENT. 

Court  Fees  on. 

See  Court  Fees.  17. 

Cmerag  Au  9.   KADIR...12  Cal. 
Bep.  367. 

WBONGFTTL  ATTACHMENT. 

Assignment  of  Right  to  Sue  for. 

5^^  Bight  to  Sue.  26. 

Pragi  V,    Fateh  Chand.-.I.   L. 
Bep.  6  AU.  207. 

WB0NGFT7L  CONFINEMEKT. 
Ses  Illegal  Arrest.  1. 

Sinclair  9.  Broughton...L  B.  9 
I  A.  162  ;  I.  L.  Bep.  9   Cal. 
841. 
See  Penal  Code,  §  346.  1. 

Sreenath L  L.  Bep.  9  Cal. 

221. 
WBONGFtJL  BISTBAINT, 

See  Madras  Act  Vm.  of  1866, 
§  20. 1. 

Bhagirathi  v.  Padala I.  L. 

Bep.  3  Mad.  121. 


Digitized  by 


Google 


(  Mil  ) 


DIGEST  OF  CASES. 


(    1812    ) 


TEABLY  TENANT. 

— : —  Ejectment — Nptice  to  Quit. 
See  Inamdar.  1.  2. 

Narayan  V,  Kashi...!.  L.  Bep. 

6  Bom.  67. 

Pandurang   v.  Ykdneshwah...!. 

L.  Bep.  6  Bom.  70. 

2AM0BIN  BAJA3  OF  CALXCXTT. 

1. ■  Custom.']     According  to  the  custom 

obtaining  in  the  family  of  the  Zamorin  Rajas 
of  Calicut,  property  acquired  by  a  stdnom-hoXdiSt 
and  not  merged  by  him  in  the  property  of  his 
stanom^  or  otherwise  disposed  of  by  him  in  his 
life-time,  becomes,  on  his  death,  the  property  of 
the  Kovilagom  or  house  in  which  he  was  born, 
and  if  found  in  the  possession  of  the  Kovilagom, 
presumedly  belongs  to  the  Kovilagom  as  com- 
mon property.  ViraRayen?>.  The  Valia  Rani 
OF  PuDtA  Kovilagom...!.  L.  Bep.  8  Mad. 
141,  1881.  Turner,  C.J.,  and  M*  Ajyyar,  J. 


ZEMINDABI       BITES 
LEVIED. 


ILLEaALLY 


— —  Suit  to  Recover. 

See  Small  Cause  Court— Mofusail. 
8. 

Collector  of  CawnpoRe  v.  Ke- 
0ARI...I.  L.  Bep.  4  All.  19. 

ZEMINDABI   BIGHTS,    LEASE     OF^ 
FOB  TEBM  OF  YEAE8. 

See  Landlord  and  Tenant.  81. 

Badrinath  v.  Bhajan  Lal.'..I.  L. 
Bep.  5  All.  191. 

ZEMINDABI    BIGHTS,   SALE  OF  IN 
EXECUTION. 

See  Sale  in  Execution  of  Decree.  10. 

Abu  Hasan  v.  RamzaM I.  L. 

Bep.  4  All.  881. 
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